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In  the  Sexate  of  the  United  States, 

Agreed  to  October  IS, 1972. 

Senate  Concurrent  Resolution  98 

Resolved  by  the  Senate  {the  House  of  Representatives  conciliating) ^ 
That  the  manuscript  entitled  "'Separation  of  Powers  and  the  National 
Labor  Relations  Board:  Selected  Readings",  prepared  for  the  Sub- 
committee on  Separation  of  Powers  of  the  Senate  Conunittee  on  the 
Judiciar}^  by  Doctor  James  R.  Wason  of  the  University  of  Maryland, 
formerly  si>ecialist  in  labor  economics  and  relations,  Economics  Divi- 
sion, Legislative  Reference  Service,  the  Library  of  Congress ;  and  the 
Congressional  Research  Service  and  the  Library  of  Congress,  in  coop- 
eration with  the  staff  of  the  Subcommittee  on  Separation  of  Powers, 
be  printed  as  a  Senate  document. 

Sec.  2.  There  shall  be  printed  for  the  use  of  the  Senate  Committee 
on  the  Judiciary  one  thousand  additional  copies  of  the  document 
authorized  by  section  1  of  this  concurrent  resolution. 
Attest : 

Francis  R.  Valeo, 
Secretary  of  the  Senate. 
W.  Pat  Jennings, 
Olerk  of  the  House  of  Representatives. 
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INTRODUCTION  BY  SENATOR  SAM  J.  ERVIN,  JR.,  CHAIR- 
MAN, SENATE  SUBCOMMITTEE  ON  SEPARATION  OF 
POWERS 

In  1968  the  Subcommittee  on  Separation  of  Powers  undertook  a 
study  of  the  role  played  b}'  administrative  agencies  in  our  constitu- 
tional structure.  As  an  outgrowth  of  that  study,  the  subcommittee  in 
1969  published  Senate  Document  Xo.  91-4:9,  '"Separation  of  Powers 
and  the  Independent  Agencies :  Cases  and  Selected  Readings,"  a  col- 
lection of  documents  dealing  with  the  separation  of  powers  aspects  of 
administrative  agencies. 

"Wliile  this  document  dealt  in  general  with  the  role  of  the  ''headless 
fourth  branch"  of  Government,  the  subcommittee  has  paid  specific  at- 
tention to  the  National  Labor  Relations  Board.  Extensive  hearings 
were  conducted  in  1968,  and  a  comprehensive  report  on  the  Board  was 
issued  in  1970.  In  the  course  of  its  investigation  of  the  XLRB,  the 
subcommittee  compiled  the  present  collection  of  selected  readings  on 
the  history  and  role  of  the  Board  in  the  administration  of  the  labor 
statutes. 

This  collection  actually  constitutes  a  second  volume  to  the  1969  docu- 
ment. The  research  was  completed  by  Dr.  James  R.  Wason  in  coopera- 
tion with  the  subcommittee  staff  while  he  was  a  specialist  in  labor  eco- 
nomics and  relations  with  the  Economic  Division  of  the  Legislative 
Reference  Service,  the  Library  of  Congress.  Dr.  Wason,  who  now  is  on 
the  staff  of  the  University  of  Maryland,  has  brought  the  collection  up 
to  date  with  a  section  on  developments  from  1968,  the  time  at  which 
he  completed  his  basic  research. 

The  subcommittee  owes  a  great  debt  to  Dr.  AVason.  The  two 
collections,  on  administrative  agencies  in  general  and  the  XLRB  in 
particular,  represent  a  balanced  approach  to  the  subject,  for  he  has 
selected  cases  and  readings  which  present  a  diversity  of  opinion  on 
the  controversies  surrounding  the  independent  agencies.  His  work  will 
serve  as  a  ready  reference  for  everj'one  interested  in  this  complex  as- 
pect of  the  separation  of  poAvers  doctrine. 

In  addition,  the  subcommittee  is  indebted  to  Lester  S.  Jayson,  Direc- 
tor of  the  Congressional  Research  Service  of  the  Library  of  Congress, 
for  his  generous  assistance  in  this  and  other  phases  of  the  subcommit- 
tee's work. 

As  I  said  in  my  introduction  to  the  1969  document,  I  believe  that  all 
Members  of  Congress  and  other  citizens  will  find  this  and  the  earlier 
collection  to  be  invaluable  aids  toward  an  understanding  of  the  unre- 
solved constitutional  and  administrative  issues  surromiding  the  inde- 
pendent agency  system. 

Sam  J.  Ervix,  Jr., 
Chairman,  Subcormnittee  on  Separation  of  Powers. 
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FOREWORD 

This  collection  of  background  documents  concerning  the  procedural, 
as  opposed  to  the  substantive,  history  of  the  National  Labor  Relations 
Board  was  substantially  completed  in  1968.  It  was  prepared  to  provide 
necessary  background  information  for  the  use  of  the  Subconnnittee 
on  Separation  of  Powers  in  connection  with  hearings  being  held  at 
that  time.  Those  hearings  concerned  the  exercise  of  the  functions 
delegated  to  the  independent  Federal  regulatory  agencies  by  the  Con- 
gress and  initially  focused  on  the  National  Labor  Relations  Board. 

In  the  time  wliich  has  elapsed  since  1968,  the  administrative  prob- 
lems of  the  Board  noted  then  have  persisted.  No  substantial  procedural 
changes  have  been  made  by  the  Board  in  its  operations,  although  many 
small  changes,  designed  to  expedite  its  processes,  have  been  made. 
The  handling  of  decisions  on  a  case-by-case  basis,  without  use  of  sub- 
stantive administrative  regulations,  has  continued,  inviting  litigation. 

Over  this  same  interval,  the  caseload  of  the  Board  has  continued 
to  increase.  The  number  of  unfair  labor  practice  cases  filed  with  the 
l^oard  is  now  between  30,000  and  40,000  annually.  The  number  of  cases 
awaiting  decision  by  the  ]3oard  each  year  has  grown  to  something  like 
1.-200.  In  the  fiscal  year  1971  the  Board  handed  down  decisions  in  836 
unfair  labor  practice  cases;  the  figure  for  the  year  1972.  just  past, 
was  866  such  cases.  The  efforts  of  the  Board  to  expedite  outflow,  which 
are  now  approaching  finite  limits,  cannot  forever  offset  the  effects  of 
a  procedure  which  does  nothing  to  discourage  inflow. 

In  preparing  the  collection  for  publication  at  this  time,  no  changes 
have  been  made  in  the  materials  originally  collected  or  in  their  presen- 
tation, save  to  omit  materials  of  limited  interest  or  now  obsolete.  A  new 
selection  of  materials  appearing  since  the  completion  of  the  original 
collection  appears  at  the  end  under  the  heading,  "The  Ervin  Sub- 
committee and  After"". 

The  compiler  wishes  to  acknowledge  his  indebtedness  to  those  copy- 
right holders  who  have  kindly  extended  permission  for  the  reproduc- 
tion of  materials  in  this  collection.  He  also  wishes  to  thank  the  Chief 
of  the  Economics  Division,  Congressional  Research  Service,  Library 
of  Congress,  and  his  staff'  for  their  many  kindnesses  in  assisting  him  in 
updating  this  compilation  for  publication  at  this  time. 

James  R.  AVasox, 
University  College,  University  of  Maryland. 

xiuGUST   1972. 
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LETTER  OF  TRANSMITTAL 


Library  OF  Congress, 
Legislatrt:  Reference  Service, 

November  13,1968. 

This  collection  provides  background  materials  to  satisfy  the  current 
interest  in  the  National  Labor  Relations  Board  and  its  administration 
of  the  National  Labor  Relations  Act.  The  focus  is  on  procedural  mat- 
ters and  relationships,  with  substantive  problems  covered  only  inciden- 
tally. A  comparable  collection  of  documents  illustrative  of  substantive 
matters  considered  by  the  Board  would  be  many  times  more 
voluminous. 

In  selecting  materials  an  attempt  has  been  made  to  follow  a  historical 
sequence  but,  at  the  same  time,  to  give  the  materials  presented  a  cumula- 
tive value  without  unnecessary  duplication.  As  a  result,  neither  crite- 
rion has  been  strictly  observed.  The  user  of  these  materials  is  thus 
warned  that  the  information  sought  may  not  necessarily  appear  exactly 
where  historical  sequence  might  dictate  its  j)lacement. 

Another  objective  has  been  to  provide  a  general  background  of  docu- 
ments on  the  separation-of-powers  concept,  considered  as  the  central 
concept  in  the  conflict  over  the  role  of  discretion  in  administrative  law. 
while  at  the  same  time  providing  materials  on  the  National  Labor  Rela- 
tions Act  and  the  National  Labor  Relations  Board,  only  one  example 
of  this  conflict.  Again,  we  have  contented  ourselves  with  selecting 
documents  of  the  time,  which  we  hope  can  be  considered  as  having  been 
selected  with  a  view  to  being  both  informative  and  balanced. 

The  inclusion  of  any  statement  or  reference  implies  neither  approval 
nor  disapproval  by  the  Legislative  Reference  Service  of  any  opinions 
expressed  therein. 

The  Legislative  Reference  Service  sincerely  thanks  those  copyright 
holders  who  have  kindly  extended  permission  for  the  reproduction  of 
texts  in  this  compilation. 

The  bibliographical  notes  which  precede  each  section  are  intended 
primarily  to  serve  as  guides  and  to  provide  cross-references  to  the  ma- 
terials which  follow.  However,  they  may  be  read  profitably  as  a 
sequence. 

The  selection  of  cases  and  readings  has  been  made  by  James  R. 
Wason,  specialist  in  labor  economics  and  relations,  who  has  also  pre- 
pared the  introductory  notes  to  each  section. 

Lester  S.  Jayson. 
Director,  Legislative  Reference  Service. 
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Separation  of  Powers  and  the  National  Labor 
Relations  Board:  Selected  Readings 

A.  TO  THE  PASSAGE  OF  THE  WAGNER  ACT  (1935) 

In  the  background  of  the  Wagner  Act  is  the  National  Industrial 
Recovery  Act,  a  basic  legislative  expression  of  the  New  Deal.  The  his- 
tory of  the  New  Deal  is  an  oft-told  tale ;  we  have  been  content  here  to 
include  two  chapters  from  Irving  Bernstein's  book  on  The  New  Deal 
CoUectlve  Bargaining  Policy  (item  1) . 

The  National  Industrial  Recovery  Act  and,  more  particularly,  the 
experience  under  that  Act  between  1933  and  1935  in  administering  its 
famous  section  7(a)  are  other  matters.  It  is  precisely  in  this  period  of 
a  scant  two  years  that  the  continuing  bent  of  Federal  regulatory  labor 
law  toward  a  judicial  rather  than  an  administrative  approach  was  oc- 
casioned, largely  by  contemporary  circumstances. 

The  idea  of  an  independent  labor  board  arose  out  of  the  conflict  over 
control  of  labor  relations  between  the  Department  of  Labor  and  the 
National  Industrial  Recovery  Administration.  The  judicialized,  case- 
by-case,  procedure  arose  from  the  birth  of  the  Board  as  a  dispute-set- 
tling body.  These  decisions  were  made,  seemingly,  in  response  to  the 
necessities  of  the  substantive  labor  i)roblems  facing  America  and  the 
New  Deal  administration  in  1933  and  1934.  Once  made,  a  course  had 
been  set  from  which  turning  back  would  prove  difficult. 

Section  7 (a)  is  presented  in  its  setting:  Title  I  of  the  National  In- 
dustrial Recovery  Act  (item  2).  The  essence  of  the  law  may  be  ob- 
tained by  reading  sections  3  and  7.  The  latter  should  be  read  in  its  en- 
tirety, not  subsection  7(a)  alone,  for  many  readers  may  not  loiow.  with- 
out reading  subsection  7(b).  that  the  NIRA  empowered  the  President 
to  give  agi'eements  arrived  at  through  collective  bargaining  the  eilect 
of  law  in  an  entire  "trade,  or  industry  or  subdivision  thereof''. 

The  problems  of  administering  section  7(a)  led  to  the  establish- 
ment of  the  first  of  the  two  predecessor  agencies  of  the  present  National 
Labor  Relations  Board,  the  National  Labor  Board.  Unlike  successor 
boards,  however,  this  board  was  tri-partite,  having  members  represent- 
ing management,  labor  and  the  public. 

The  record  of  this  body  is  set  forth  in  the  first  of  the  excerpts  from 
The  Brookings  Institution  study  by  Lewis  L,  Lorwin  and  Arthur  Wub- 
nig  (item  3).  Set  up  to  settle  disputes  over  the  interpretation  of  the 
President's  Re-Employment  Agreement,  the  National  Labor  Board 
later  assumed  responsibility  for  interpretation  of  the  labor  sections  of 
the  NR A  Codes.  By  the  force  of  circumstances,  "the  NLB  evolved  into 
a  sort-of  quasi- judicial  body.  Its  primary  intention,  however,  was  not 
so  much  to  act  like  a  court  of  law  as  it  was  to  evolve  a  set  of  prin- 
ciples and  devices — a  theory  of  labor  relations — which  would  appeal 
to  employers  and  workers  alike  because  of  rationality  and  justice." 

(1) 


As  Lorwin  and  Wubnig  show,  the  XLB,  having  only  the  powers 
of  persuasion  and  publicity  to  enforce  its  decrees,  broke  down  under 
the  pressure  of  employer  resistance  to  union  recognition  and  the  threat 
of  the  withdrawal  of  labor's  support  due  to  its  inability  to  enforce  its 
settlements.  Its  prime  missioii  had  been  to  end  labor  disputes.  As  a 
result,  it  had  stressed  the  ending  of  strikes  as  the  initial  step  toward 
dispute  settlement.  Its  inability  to  secure  settlements  or  to  enforce  the 
terms  of  settlements  secured  soon  led  to  a  reluctance  on  the  part  of 
the  unions  involved  to  end  strikes,  to  threats  to  resume  strikes  and, 
finally,  to  refusals  by  the  unions  to  end  strikes  at  all. 

The  passage  of  Public  Resolution  Xo.  44  (item  5)  in  June  of  1934 
essentially  was  a  holding  action,  taken  because  of  the  failure  of  the  T3d 
Congress  to  agree  on  permaneiit  legislation  to  establish  a  comprehen- 
sive Federal  labor-relations  program.  In  the  context  of  1934,  with  the 
future  of  the  Xational  Industrial  Recovery  Administration  becoming 
increasingly  cloudy,  it  is  diflicult  to  see,  at  least  in  retrospect,  how  the 
Cono-ress  could  have  done  much  more. 

This  histor}^  is  a  part  of  the  legislative  history  of  the  Wagner  Act, 
as  Resolution  No.  44  was  a  substitute  for  S.  2926,  the  first  Wagner  bill, 
and,  more  particularly  for  the  National  Industrial  Adjustment  bill, 
S.  2926  in  the  form  reported  by  the  Senate  committee.  The  account 
given  by  Lorwin  and  Wubnig  (item  4,  chapter  9)  may  be  supple- 
mented b}^  the  account  in  chapter  3  of  Cortner's  The  Wagner  Act  Oases 
(item  ()),  This  has  the  advantage  of  research  into  the  background  of 
the  Wagner  Act  in  the  generation  since  1935.  Lorwin  and  Wubnig 
were  so  contemporary  that  they  based  their  reporting  of  the  legal  sit- 
uation of  the  first  NLRB  at  the  time  of  the  ^^cliechter  decision,  for  ex- 
example,  on  interviews  with  the  legal  staff  of  the  first  Board,  then  still 
in  existence. 

These  two  sources  also  give  an  account  of  the  operations  of  the  first 
National  Lal^or  Relations  Board,  appointed  pursuant  to  Public  Resol- 
ution No.  44.  For  the  passage  of  the  Wagner  Act  we  again  rely  on 
Cortner,  as  being  the  most  recent  source  (item  6,  chapter  4).  Atten- 
tion is  also  directed  to  the  sources  cited  in  Cortner's  footnote  refer- 
ences, especially  to  the  chapters  in  Bernstein  (item  1),  not  here 
included. 

For  the  detail  of  the  Congressional  consideration  of  the  Wagner 
Act  reference  is  made  to  the  three  committee  reports.  Senate  Report 
No.  573  (item  7),  House  Report  No.  1147  (item  8),  and  the  report  of 
the  committee  of  conference.  House  Report  No.  1371  (item  9).  All  ex- 
cept the  last  contain  a  substantial  amount  of  administrative  and  judic- 
ial, as  well  as  Congressional,  background  material. 

One  continuing  dispute  was  over  Avhether  the  permanent  Board 
should  be  an  independent  agency  or  be  a  part  of  the  Department  of 
Labor.  The  version  of  S.  1958  reported  bv  the  House  committee  placed 
it  in  the  Department  of  Labor,  as  the  Senate  committee  had  done  in 
reporting  S.  2926  the  previous  year.  However,  it  did  so  with  some  reluc- 
tance and  with  efforts  to  limit  the  control  exercised  over  it  by  the  Sec- 
retary of  Labor  (item  59,  section  on  the  "National  Labor  Relations 
Board").  Reading  the  case  for  independence  of  the  Board,  one  can 
note  in  the  asserted  claim  of  the  then  chairman  of  the  old  NLRB, 
Francis  Biddle,  that  a  "quasi-judicial  board  dealing  with  labor  rela- 
tions" requires  independence  if  it  is  to  be  impartial,  a  major  reason 


why  the  bent  of  the  Board  imder  the  Wagner  Act  toward  a  case-by- 
case  approach  rather  than  toward  a  regulatory  approach  persisted. 
A  regulatory  approach  would  have  compromised  the  case  for 
independence. 

One  should  compare  the  objections  to  placing  the  Board  in  the  Labor 
Department  made  hj  !Mr.  Biddle  with  those  made,  in  a  lengthy  minor- 
ity report  appended  to  the  House  report,  by  Eepresentative  Vito  ]Mar- 
cantonio.  Approaching  the  matter  from  the  side  of  labor,  rather  than 
from  that  of  the  Board,  he  concludes  in  the  familiar  terms'  of  the  pre- 
Xew  Deal  labor  movement : 

.  .  .  The  [Labor]  Department  was  not  established  to  handle  all  the  industrial 
relation  (sic)  problems  of  the  Government.  It  was  not  established  to  covet  im- 
partial or  quasi-judicial  functions,  or  to  interpret  laws  of  Congress.  It  was 
founded,  as  is  too  often  forgotten  now,  as  a  department  for  labor,  and  "to  foster, 
promote,  and  develop  the  welfare  of  the  wage  earners  of  the  United  States,  to 
improve  their  working  conditions,  and  to  advance  their  opportunities  for  profit- 
able employment.  ..."  I  believe  that  labor  would  have  fared  better  under  the 
codes  if  the  Department  had  remained  true  to  its  function  as  a  militant  organ 
for  working  people,  rather  than  attempting  to  appear  as  a  labor  relations  bureau 
of  the  Federal  Government,  representing  all  interests  alike,  and  overzealous  to 
guard  itself  against  supposed  encroachments.  The  efforts  to  secure  control  over 
an  impartial  quasi-judicial  board  is  a  definite  step  by  the  Department  away  from 
activities  which  can  make  it  most  useful  to  the  working  people  of  America. 

It  is  likely  that  Mr.  Biddle's  advocating  a  more  impartial  position 
by  the  Board  was  given  greater  weight  by  the  Congress  as  a  reason 
for  not  placing  the  Board  in  the  Labor  Department  than  was  Eepre- 
sentative Marcantonio's  desire  for  less  impartiality  by  the  Department 
of  Labor.  The  Board  was  established  as,  and  has  remained,  one  of  the 
"independent  regulatorv  agencies"  of  the  Federal  Government. 


1.  (Source:  Irving  Bernstein,  chs.  I,  II,  and  III  of  The  New  Deal 
Collective  Bargaining  Policy,  Berkeley  and  Los  Angeles,  Calif., 
University  of  California  Press  [1950]) 


I.  THE  CONDITION  OF  THE  UNION  MOVEMENT 

In  a  few  years  following  the  first  inauguration  of  Franklin  D. 
Roosevelt  public  policy  with  respect  to  collective  bargaining  crystal- 
lized. The  right  of  employees  to  organize  and  bargain  collectively 
through  representatives  of  their  own  choosing  was  underwritten  by 
the  federal  government  in  Section  7(a)  of  the  National  Industrial 
Recovery  Act,  in  Public  Resolution  No.  44,  in  the  1934  amendments 
to  the  Railway  Labor  Act,  in  the  Gufi'ey  Act,  and  in  the  Wagner  Act. 
From  this  legislative  foundation  union  membership  advanced  from 
less  than  three  million  in  1933  to  almost  fifteen  million  in  194G.^ 

In  retrospect  these  statutes  appear  as  a  natural  product  of  the  early 
New  Deal.  At  the  time,  however,  their  enactment  appeared  far  from 
inevitable.  As  an  observer  on  the  scence  wrote,  "We  who  believed  in  the 
r Wagner]  Act  were  dizz}-  with  watching  a  200-to-l  shot  come  up  from 
the  outside.''  -  It  is  necessary,  therefore,  to  examine  with  care  the  his- 
torical antecedents.  The  purpose  of  this  chapter  is  to  analyze  the  posi- 
tion of  trade  unions  in  the  United  States  in  the  period  immediately 
preceding  the  New  Deal.  The  following  chapter  seeks  to  trat^e  the 
historical  emergence  of  the  concepts  that  were  to  take  shape  in  the 
Ne^v  Deal  statutes. 

The  trade  union  movement  at  the  advent  of  the  New  Deal  was  weak 
and  ineffective  as  a  consequence  of  secular  tendencies  which  set  in  after 
World  War  I  and  as  a  result  of  the  Great  Depression.  An  amateur 
analyst  graphically  noted  that  "the  American  Federation  of  Labor, 
and  the  Railway  ITnion,  constitute  but  a  volstead  per-centage  of  the 
employee  [s/r?]  of  these  ITnited  States."  ^  In  diagnosing  the  Federation 
in  1932,  Louis  Adamic  found  it  beset  with  a  host  of  ailments  and  his 
prognosis  was  not  more  cheerful. 

The  body  is  undoubteflly  a  sick  body.  It  is  ineiTeotiial — flabby,  afflicted  witli 
the  dull  pains  of  moral  and  physical  decline.  Tlie  bis  industrialists  nnd  con- 
servative politicians  are  no  longer  worried  by  it.  Indeed,  the  intelligent  ones 
see  in  it  the  best  obstacle — temporary  at  least — to  the  emergency  of  a  militant 
and  formidable  labor  movement.  .  .  .  The  ten  year  decline  of  the  whole 
organization,  I  think,  has  already  gone  too  far  to  be  rejuvenated  by  anybody.* 

^  Leo  Wolman,  Ebh  mul  Flow  in  Trade  TJviovism  (Npw  York:  1936',,  n.  .'54:  Bureau  of 
Labor  Statistics,  Bull.  No.  909,  Extent  of  Collective  Bargaining  and  Union  Recoqnition 
(1946).  p.  1. 

2  Malcolm  Ross,  Death  of  a  Yale  Man  (New  York:  19.^,9),  p.  170.  Cf.  also  Twentieth 
Century  Fund,  Labor  and  the  Goi-ernment   (New  York:  19.35K  n.   68. 

•■'William  Cattingham  to  Perkins,  July  4,  19.3."?,  National  Archives,  Labor  Department, 
167/22S.3. 

*  Louis  Aflamic.  "The  Collapse  of  Orcanized  Labor."  Harper's  Monthly  Magasine, 
CLXIV  (19.821,  167.  171.  For  similar  contemporary  analyses,  cf.  Louis  Stanley.  "The 
Collapse  of  the  A.F.  of  L..  — "'  The  Nation,  CXXXI  (1930),  367,  and  Lyle  W.  Cooper,  "The 
American  Labor  Movement  In  Prosperity  and  Depression,"  American  Economic  Rcvieir, 
XXII  (19312),  641. 
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Union  membership  declined  from  5,047,800  in  1920  to  2,973,000  in 
1933,  a  loss  of  2,074,800  members— 1,605,200  in  the  years  1920-1929  and 
469,600  dnrino^  the  dei^ression.  By  1933  membership  retro.o;ressed  to  the 
level  of  1917  and,  if  the  growth  of  the  labor  force  is  considered,  fell  to 
that  of  1910.^  Most  severe  losses  were  suffered  in  the  early  twenties  due 
mainly  to  unemployment  accompanying  the  postwar  depression.  De- 
cline later  in  the  decade  stemmed  principaly  from  the  retreat  of  the 
Mine  Workers,  bitter  struggle  between  right  and  left  within  the  Ladies 
Garment  Workers,  and  slirinkage  in  the  number  employed  in  manu- 
facturing, partciularly  skilled  workers.'^  The  defection  of  less  than  half 
a  million  in  the  depression  years  is  surprisingly  small  in  view  of  the 
volume  of  unemployment.  ''That  tlie  loss  was  not  larger  can  be  ex- 
plained only  by  the  fact  that  so  much  had  already  surrendered  since 
1920."  By  1930  only  10.2  per  cent  of  nonagricultural  workers  were 
organized  as  contrasted  with  19.4  a  decade  earlier.^ 

Unions,  in  addition,  covered  only  fragments  of  the  working  popida- 
tion  primarily  in  the  traditional  crafts  with  only  a  few  penetrations 
of  basic  industries  such  as  coal,  construction,  and  railroads.  In  manu- 
facturing and  the  mechanical  industries  extensive  inroads  had  been 
made  into  printing,  clothing,  and  shoe  manufacturing.  There  was, 
however,  little  membership  in  the  majority  of  the  industries  iu  this 
category,  for  example,  steel,  automobiles,  electrical  equipment,  rubber, 
oil,  and  cement.  Among  clerical  employees  only  postal  and  railroad 
groups  were  org-anized.  Unionization  of  professional  workei's  was 
confined  to  small  units  of  actors,  ch-aftsmen,  and  teachers  as  well  as  the 
powerful  musicians.  In  domestic  and  personal  service  only  barbers 
and  hotel  and  restaurant  employees  revealed  significant  organization.^ 

The  union  movement  demonstrated  little  interest  or  effectiveness  in 
organizing  the  unorganized.  Fainthearted  attempts  were  made  to 
unionize  the  automobile  industry  and  the  South,  while  steel  remained 
inviolate  after  the  defeat  of  the  1919  strike.  By  1930  the  AFL  even 
ceased  to  form  international  unions  out  of  federal  locals  in  the 
same  industry.  The  aggressive  morale  needed  for  oi-ganization  was 
absent,  nor  were  funds  available  to  contest  the  large  corporations. 
]Many  labor  leaders  were  more  concerned  Avith  maintaining  a  hold  on 
existing  crafts  and  spent  their  energies  on  jurisdictional  disputes." 

Contemporary  observers  o-pnerally  agi'eed  that  the  quality  of  union 
leadership  deteriorated.  A  letter,  cited  as  typical  of  several  written  by 
frank  AFL  spokesmen,  described  the  leaders  as  "about  played  out 
and  .  .  .  mostly  labor  politicians,  anyhow."  It  went  on  to  characterize 
officeholders  as  derelict  in  their  obligations  to  the  membership,  while 
organizers  "are  either  burned  out  or  never  had  that  passion  for  the 
movement  which  is  necessar}'  to  stir  and  inspire  othei'S."  Of  the  top 
echelon  of  the  Federation  it  was  said  ".  .  .  the  hiah  officials  seem  un- 
able to  formulate  policies  to  meet  the  a'J'Pat  problems  of  today.  They 
are  merely  carrjnns"  over  the  minds  of  earlier  years."  Without  dii-ec- 
tion  from  above,  citv  central  bodies  and  state  federations  were  "life- 

E  Wolnian.  opt.  cit..  p.  16   33-34. 

"  STimner  H.  Slichter.  "The  Current  Labor  PoHcies  of  American  Industries,"  Quarierhj 
JourvaJ  of  Economics.  XT  JIT  (]!)29).  427. 

^  Wolnian,  op.  ct..  pp.  40-41,.  112-19. 

'^  Thiff..   pn.    nS-f!l. 

*  Lewis  L.  Lorwin,  The  American  Federation  of  Lahor,  History,  Policien  and  Pronpertu 
(Washinsrton :  lfl.33^,  pp.  279-80:  H.  M.  Dontv.  "The  Trend  of  Indu.strial  Disputes, 
1922-1930."  Jotirtuil  of  the  American  Sttnti.<tt!rn1  Ansncitaion,  XXVII  (1932).  171-72; 
Adamic,  op.  cit.,  p.  171  ;  Stanley,  op.  cit.,  pp.  367-68. 
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less."  "  Symptomatically,  in  ^Sliddletown  a  promising  young  leader 
gave  up  the  union  movement  and  became  a  minor  functionary  in  the 
dominant  political  machine.^^  Adamic  concluded  that  the  Federation's 
Executive  Council  and  the  leaders  of  state  federations  and  intern- 
ational unions  ''have  exhibited  intellectual,  intestinal,  and  moral  in- 
adequacy, if  not  total  bankruptoy,  as  leaders  of  labor  and  social- 
minded  men."  ^- 

In  collective  bargaining  the  limited  measuring  rods  of  real  wages. 
hours,  and  strikes  indicate  that  on  balance  members  of  labor  organiza- 
tions gained  little  more  than  unaffiliated  employees.^^  The  figures  com- 
piled by  Professor  Paul  H.  Douglas  reveal  that  real  hourly  earnings 
of  employees  in  selected  union  manufacturing  industries  and  those  of 
employees  in  predominantly  unorganized  manufacturing  industries 
rose  the  same  amount,  32  percent,  between  191-i  and  1926.  Organized 
emj)loyees  in  the  building  trades  and  coal  did  moderately  better  than 
the  manufacturing  employees.  In  full-time  real  weekly  earnings,  how- 
ever, the  unionized  manufacturing  workers  gained  25  percent  between 
1914  and  1926  as  compared  with  an  increase  of  only  18  percent  for 
unorganized  manufacturing  employees.  The  affiliated  building  trades- 
men, coal  miners,  and  railroad  workers  advanced  31,  30,  and  21  per- 
cent respectively.^* 

With  regard  to  hours  of  work,  on  the  other  hand,  unorganized  em- 
ployees achieved  greater  advances  than  union  workers.  Hours  in 
Douglas's  nonunion  manufacturing  group  declined  from  an  average  of 
56.6  per  week  in  1918  to  52.2  in  1926,  or  4.4  hours.  In  the  union  manu- 
facturing industries  weekh*  hours  decreased  from  47.2  to  45.9,  or  only 
1.3  hours.  The  former  was  an  8.4  percent  drop  as  compared  with  2.8 
percent  for  the  latter.  If  the  unorganized  manufacturing  industries 
are  compared  with  the  building  trades  and  coal,  the  advantage  is 
even  more  impressive.  Hours  in  construction  declined  less  than  1  per- 
cent between  1918  and  1926.  while  coal  miners  worked  virtually  the 
same  hours  at  both  ends  of  the  period.^^ 

The  period  1921-1932  proved  to  be  remarkably  quiescent  in  use  of 
the  strike  weapon.  To  the  extent  that  strike  activitiy  measures  an 
affirmative  bargaining  policy  the  disuse  into  which  the  strike  fell 
may  be  regarded  as  a  sign  of  waning  union  vitality.  The  table  (p.  5) 

^"Adamic,  op.  cit.,  p.   168. 

11  Robert  S.  and  Helen  Merrell  Lrnd.  Middletown,  a  Study  in  Contemporary  American 
Culture  (New  York  :  1929).  p.  SO. 

13  Adamic.  op.  cit.,  p.  172.  Similar  views  were  expressed  by  Stanle.v,  op.  cit.,  p.  .368: 
Twentieth  Centnr.v  Fund,  op.  cit..  pp.  7-8.  Weak  leadership  was  siven  as  a  principal 
reason  for  the  failure  to  organize  steel.  Carroll  R.  Daugherty,  Melvin  G.  deChazeau,  and 
Samuel  S.  Stratton,  The  Economics  of  the  Iron  and  Steel  Industry  (New  York:  1937), 
II.  0.^7,  945. 

^  This  analysis  assumes  that  unions  can  raise  the  real  wages  of  their  members  as  com- 
pared with  unorganized  workers.  The  as.-Jumption  is  by  no  means  universally  accepted. 
Recent  investigations,  however,  tend  to  substantiate  this  view  both  with  regard  to  com- 
parison between  organized  and  unorganized  industries  and  between  union  and  nonunion 
iobs  within  the  same  industry.  Cf.  Arthur  M.  Ross.  Trade  Union  Wage  Polici)  (Berkeley. 
Calif.  :  1948)  chap,  vi,  and  Joseph  Shister,  Economics  of  the  Labor  Market  (Philadelphia: 
1949).  p.   186.  n. 

^*  Rml  Wnpct  in  the  United  States,  0^00-1926  (Cambridge.  Mass.:  l^.-iO).  pp.  98.  104. 
135.  164,  120.  127,  137,  162,  168.  These  data  have  been  subjected  to  methodological 
criticism  primaril.v  on  the  grounds  of  comparing  percentage  increases.  A  contrast  of 
absolute  changes  leads  to  the  opposite  conclusion  :  between  1890  and  1926  average  hourly 
earnings  in  the  unionized  group  rose  68  cents,  while  those  of  the  nonunion  category  in- 
creased only  34  cents.  Cf.  Ross.  op.  cit..  pp.  128-32. 

1' Douglas,  op.  cit.,  pp.  112-17,  136.  163.  These  conclusions  must  be  qualified  to  the 
extent  that  the  unorganized  were  in  this  period  catching  up  with  gains  made  earlier  by 
unions.  The  industries  primarily  responsible  for  bringing  the  nonunion  category  down, 
men's  clothing  and  steel,  were  affected  by  trade  unionism  :  the  activities  of  the  Amal- 
gamated Clothing  Workers  and  the  steel  strike  of  1919  had  the  result  of  reducing  hours. 


shows  the  drop  in  the  national  strike-load  during  the  1920's  and  the 
depression  as  contrasted  with  1910  and  1920.^® 

The  weakness  of  the  AFL  permitted  the  creation  of  a  left-wing 
dual-union  movement.  In  the  1920"s  the  Communist  line  called  for 
''boring  from  within"  existing  organizations.  In  1929  this  policy  was 
reversed  with  the  formation  of  the  Trade  Union  League.  It  urged  "the 
organization  of  new  and  revolutionary  industrial  unions  in  industries 
where  there  are  no  unions  and  in  industries  where  the  existing  unions 
are  corrupt  and  impotent."  ^'  A  number  of  industrial  organizations 
were  formed,  including  the  National  Miners  Union,  the  National  Tex- 
tile Workers,  the  Xeedle  Trades  Workers  International  Union,  the 
Marine  Workers  Industrial  Union,  the  Auto  Workers  Union,  and 
the  Steel  and  Metal  Workers  Industrial  Union.  TUUL  sought  to  orga- 
nize the  unskilled  and  semiskilled  in  the  mass  production  industries. 
Most  success  was  attained,  however,  in  unionized  industries,  such  as 
coal,  clothing,  and  textile.  By  1934  the  TUUL  reached  a  peak  member- 
ship of  125,000.i« 

Workers 
Year  Strikes     involved 

1910 

1920   .  

1925   

1926 

1927 " ■"' 

1928.... "' 

1929 

1930 

1931. 

1932 ; 1. /.'..'. 

The  causes  of  the  decline  of  the  union  movement  after  1920  derived 
from  the  psychological  and  socialogical  motivations  of  workers,  the 
play  of  economic  forces,  the  structural  weaknesses  of  the  AFL,  and 
the  antiunion  j)olicies  of  employers  which  were  protected  by  the  law. 
"The  average  working  stiff  is  too  indifferent  and  sour,  or  selfish.  .  .  .'' 
a  union  leader  wrote."  Postwar  prosperity  with  its  rising  standard  of 
living  and  materialism  nurtured  individualistic  rather  than  con- 
certed tendencies  among  workers.  Even  those  who  remained  members 
were  apathetic.  In  Middletown,  for  example,  the  Molders  found  it 
necessary  to  impose  fines  on  absentees  in  order  to  get  the  membership 
together.  Prosperous  workers  identified  themselves  socially  with  the 
middle  class,  engaging  in  emulative  spending  and  sending  their  chil- 
dren to  college.  They  came  to  believe  that  they  were  "getting  ahead" 
and  that  there  was  a  place  for  them  or  tlieir  progeny  in  an  expanding 
future.  "The  desire  for  steady  employment  and  higher  earnings 
became  more  dominant  in  the  minds  of  the  workers  than  the  feeling 
for  industrial  freedom  and  independence."  -°  New  devices,  the  auto- 

"  John  I.  Griffin.  Strikes,  a  Stndy  in  Quantitative  Economics  fNew  York:  1939).  pp. 
38-39,  43-44.  Douty  has  made  this  point  even  more  effectively  by  establishing  a  "rela- 
tionship betTveen  the  volume  of  strikes  and  the  number  of  industrial  workers,  therebv 
correcting  for  the  growth  of  the  labor  force.  The  disputes  index  number  of  100  in  1916- 

1921  fell  to  34  in  1922-1925  and  to  IS  in  1926-1930.  Doutv.  op.  cit..  p.  170. 
^'Handbook  of  American  Trade-Unions.  Bureau  of  Labor  Statistics,  Bull.  No.  61S    p    14. 
"  Ihid.,  pp.  ia-16  :  Lorwin,  op.  cit.,  p.  269. 

1^  Adamic,  op.  cit.,  p.  168. 

2«  Lorwin,  op.  cit..  p.  239;  Lynds,  op.  cit.,  pp.  7S.  SO;  Doutv,  op.  cit.,  pp.  171-172; 
Cooper,  op.  cit.,  p.  643. 
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mobile,  the  radio,  and  the  movies,  absorbed  their  time  and  scattered 
tlieir  interests  Avith  a  consequent  sapping  of  the  vitality  of  unionism. 
One  organizer  declared  that  "the  Ford  car  has  done  a  lot  of  harm 
to  the  unions.'"  -^  Since  unions  contributed  little  to  their  improved 
status,  workers  saw  no  point  in  joining. 

Economic  forces  contributed  to  the  same  result.  In  1926  the  wage 
earner  in  manufacturing  purchased  thirty  per  cent  more  with  his 
average  annual  earnings  than  he  bought  in  1914.  Two-thirds  of  this 
increase  in  real  wages  was  effected  after  the  Armistice,  largely  in  1922 
and  1923.--  It  stemmed  principally  from  a  sharp  rise  in  productivity 
in  a  period — after  1922 — of  relative  price  stability.  This  accelerated 
application  of  new  invention  incidentally  diluted  the  skills  or  made 
technologically  unemployed  those  most  likely  to  organize.  That  great 
boon  to  unionization,  a  rise  in  the  cost  of  living,  did  not  put  in  an 
appearance.-^ 

A  feature  of  the  era  was  the  trustification  and  concentration  of 
American  industry.  The  structure  and  policies  of  the  AFL  were 
geared  to  small-scale  operations  and  were  most  effective  in  industries 
characterized  by  diversity  of  control,  such  as  construction,  printing, 
and  soft  coal.  They  were  hardly  able  to  cope  with  the  aggregations  of 
capital  which  had  taken  form  by  1929  and  the  unions,  in  effect,  drifted 
into  an  eddy  outside  the  main  stream  of  American  economic  life. 

"Tlie  hufife  corporation  .  .  .  has  come  to  dominate  most  major  indus- 
tries if  not  all  industry  in  the  United  States."'-^  By  1930  almost  200 
nonbanking  corporations  had  assets  of  over  $100  million  and  fifteen 
exceeded  one  billion.  The  combined  assets  of  the  200  laro;est  were 
nearly  half  the  corporate  wealth  of  the  country  and  totaled  $81  billion. 
In  1929  they  received  43.2  per  cent  of  the  net  income  of  nonbanking 
corporations.  The  rate  of  concentration  among  the  largest  was  half 
again  that  of  smaller  corporations.  With  concentration  appeai-ed  a 
tendency  for  ownersliip  and  control  to  be  divorced,  the  latter  being 
exercised  by  a  few  with  interlocking  relationships  among  them.  Berle 
and  Means  concluded  :  "The  rise  of  the  modem  corporation  has  brought 
a  concentration  of  economic  power  which  can  compete  on  equal  terms 
with  tlie  modern  state. . . ."'  -^ 

A  common  aspect  of  these  combinations  was  the  virtual  absence  of 
unionism  among  their  employees.  The  very  fact  of  size  created  an 
imbalance  of  bargaining  power  with  the  individual  employee,  permit- 
ting the  corporation  to  fix  the  terms  of  the  employment  contract  uni- 
laterally. It  could  resist  organization  by  transferring  pi'oduction  from 
one  plant  to  another  and  by  putting  pressure  upon  smaller  concerns 
within  its  orbit  of  supply  or  distribution.  The  merger  process  for  the 
em)>loyer  reduced  competition  f  I'om  low-wage  firms.-"  These  enterprises 
had  an  almost  unanimous  opposition  to  unionism.  As  a  result,  organi- 
zation was  virtually  nonexistent  in  industries  where  combination  was 

21  T,yn(ls  op.  cit.,  pp.  80.  2.54. 

==T>OTiglas.  on.  cit..  p.  244. 

^^  Ibid.,  p.   590;  nouty.   loc.  rlt.  :  Wolman.   op.  elf.,  pp.   30-^7;   Coopor.   op.   rif.,  p.   R84. 

-*  A.  A.  Bprlp.  .Tr.,  and  Garrtlner  C.  Means,  The  Modern  Corporation  and  Prii^atc 
Property  (Xpw  York  :  19.'H2) ,  p.  44. 

^'•Thid..  p.  .S.-(7.  For  the  Pxtent  of  concentration  by  industry,  cf.  Harry  W.  Lairtler. 
Conoentrntionof  Control  in  Anieriean  Induntrii  (New  Yo'rlv  :1931).*pp.  4.''..5ff. 

-"  Atvron  \v  ^y;^tl^■i!l■^  ■■Tni^tifii'ation  and  Econonuc  Tlieorv,"  American  Economic 
Review,  XXI,  supp.  (1931),  pp.  59-Gl. 
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marked:  steel,  automobiles,  aluminum,  rubber,  electrical  equipment, 
telephones,  glass,  tobacco,  and  baking.-" 

The  prosperity  of  the  1920*s  was  uneven  and  in  both  its  unfavorable 
and  favorable  aspects  militated  against  unionism.  Unemployment  in 
no  year  of  the  decade  fell  below  1,500,000.-*  The  worker  had  to  calculate 
before  striking  that  there  would  be  someone  to  take  his  job.  Business 
expanded  largely  outside  the  oi'ganized  industries,  for  example,  in 
automobiles,  chemicals,  public  utilities,  distribution,  and  the  services. 
On  the  other  hand,  several  unionized  industries  were  depressed,  such  as 
coal,  clothing,  and  textiles  (in  Xew  England) .  Furthermore,  there  was 
a  fugitive  movement  in  textiles  and  coal  to  the  nonunion  South  and  of 
clothing  to  unorganized  communities.^^ 

The  craft  structure  of  most  AFL  unions  had  evolved  in  small-scale 
enterprises  in  the  nineteenth  century  and  was  poorly  adapted  to  an  age 
of  mass  production.  Mechanization  diluted  or  obliterated  crafts  and 
lowered  the  ratio  of  skilled  to  semiskilled  and  unskilled  workers.  The 
craftsman  became  a  rarity  and  even  then  his  trade  often  failed  to  fit  the 
unions"  jurisdictional  framework.^''  The  Federation  failed  to  conform 
structurally  to  the  new  era  in  large  part  because  of  the  character  of  its 
leadership.  Those  in  power  feared  the  loosing  of  forces  beyond  their 
control.'^ 

The  direct  antiunion  practices  of  employers  protected  by  law  perhaps 
constituted  the  most  formidable  road  block  to  organization,  a  conclu- 
sion supported  by  the  fact  that  millions  of  workers  joined  unions  after 
these  policies  were  made  illegal  by  the  Xew  Deal.  It  was  not  true,  how- 
ever, as  sometimes  charged,  that  the  law  was  tilted  in  favor  of  employ- 
ers. Labor  relations  law.  statutory  and,  to  a  lesser  extent,  decisional, 
was  characterized  by  a  spirit  of  toleration.  In  theory  there  was  essen- 
tial equality.  Workers  might  lawfully  organize  and  bargain  collec- 
tively, while  employers  with  equal  legality  might  frustrate  freedom  of 
association  and  refuse  to  bargain.  In  the  realities  of  the  market  place 
this  hypothetical  balance  gave  the  employer  the  advantage.^-  As  Leiser- 
son  has  noted : 

The  lavv'  recognized  the  e(|ual  freedom  of  the  employers  to  destroy  labor  orga- 
nizations and  to  deny  the  right  of  employees  to  join  trade  unions.  An  employer 
could  coerce  or  threaten  his  employees  to  keep  them  from  organizing.  He  could 
discharge  them  if  they  joined  a  union,  and  he  could  refuse  to  hire  anyone  who 
was  a  memlier.  He  could  decline  to  deal  with  any  imion  of  his  emplo.vees  or  to 
recognize  the  organization  or  any  of  its  officers  or  agents  as  representatives  of 
the  employees.  He  was  free  to  organize  a  company  union  of  his  own  and  force 
his  employees  to  join  it.  It  was  not  illegal  for  him  to  employ  detectives  to  spy  on 
his  employees  in  order  to  find  out  whether  they  talked  unionism  among  them- 
selves, and  he  could  send  his  syiies  into  the  labor  organization  to  become  members 
and  officers  so  that  they  might  be  in  a  better  position  to  report  union  activities 
to  him  and  recommend  effective  disciplinary  action  designed  to  stop  such 
activities.  Tender  such  circumstances,  to  si>eak  of  labor's  right  to  organize  was 
clearly  a  misuse  of  terms.  All  that  the  employees  had  was  a  right  to  try  to  organize 
if  they  could  get  away  with  it :  and  whether  they  could  or  not  depended  on  the 
relative  economic  strength  of  the  employers'  and  employees'  organization.^ 


^  Thid..  p.  fil  ;  Lnidler.  op.  cif.,  n.  4.07. 

^  Mere<lith  B.  Givpns.  citprt  in  .Tohn  R.  Commons  and  associates,  Ilistonj  of  Labour  in  the 
Vniterl  SItntes  (New  York  :  1935),  III.  141-42. 

-"  Wohiian,  op.  cit.,  pp.  3.5-.S.S. 

■"•"  Thi/J..  pp.  36-38  :  Cooper,  op.  clt.,  pp.  649-50  ;  Daugherty  et  al.,  op.  cit.,  p.  195. 

^1  Adamic.  op.  cit.,  pp.  16S-71. 

='2Eflwin  E.  Witte.  The  Government  in  Labor  ni-tputes  (New  York:  1932>,  pp.  230-31: 
Calvert  Macrnicler.  "A  Half  Centnrv  of  Legal  Influence  upon  the  Development  of  Col- 
lective Bargaining."  Harvard  Law  Review,  L  (1937),  1078. 

•'■'*  William  M.  Leiserson.  Right  and  Wrong  in  Labor  Relations  (Berkelev,  Calif.  : 
193S),  pp.  24-27. 
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In  a  yellow-dog  contract  the  worker  agreed  as  a  condition  of  employ- 
ment not  to  join  a  union  or  attempt  to  organize  his  fellow-employees. 
It  became  prominent  in  the  New  England  textile  industry  in  the  ISTO's 
and  after  World  War  I  was  generally  used  in  the  coal,  hosiery,  street 
railway,  and  shoe  industries.  Although  16  states  outlawed  yellow-dogs 
the  statutes  were  evaded  and  were  finally  declared  unconstitutional. 
The  Hitchman  case  legalized  injunctions  restraining  union  organiza- 
tional activities  on  the  ground  of  inducing  breach  of  (yellow-dog)  con- 
tract. ^^  In  West  Virginia  the  Mine  Workers  were  virtually  barred  from 
the  state  by  an  injunction  obtained  by  316  coal  companies  enforcing 
their  contracts.^'' 

The  labor  injunction  first  appeared  in  the  1880's  and  became  com- 
mon after  1900.  The  usual  variety  was  the  temporary  restraining  order, 
often  granted  ex  parte  without  notice  or  hearing.  Typically  the  em- 
ployer filed  a  complaint  that  a  strike,  actual  or  prospective,  was  an 
unlawful  interference  with  the  conduct  of  his  business.  If  in  the  court's 
judgment  the  danger  of  injury  was  imminent,  it  issued  an  order  pro- 
hibiting the  union  from  striking.  Witnesses  were  seldom  called  and 
there  was  no  trial  by  jury,  while  the  court's  action  was  reviewable  only 
on  restricted  grounds.  During  the  period  of  strike  suspension  the  em- 
ployer was  free  to  undermine  the  union.  Resentment  arose  from  the 
expansion  of  a  simple  judicial  device  "to  an  enveloping  code  of  pro- 
hibited conduct,  absorbing  en  7iiasse,  cxeevtlc^  and  police  functions 
and  affecting  the  livelihood,  and  even  lives,  of  multitude."  ^^ 

The  Norris-LaGuardia  Act  of  1932  made  the  yellow-dog  contract  un- 
enforceable in  the  federal  courts  and  established  safeguards  for  the 
issuance  of  injunctions  in  labor  cases.  Similar  legislation  was  enacted 
in  many  of  the  states.^ 

The  simplest  and  probablv  commonest  devices  of  the  employer  to 
destroy  a  union  were  discrhnination  against  and  discharge  of  meml>ers. 
In  more  highly  developed  form  a  group  of  firms  maintained  a  blacklist 
of  workers  whom  they  would  fire  or  refuse  to  hire.  The  effectiveness  of 
these  practices  ''in  hindering  successful  organization  is  hardly  open  to 
dispute."  ^^  They  were  condemned  in  the  1902  and  1915  reports  of  the 
industrial  commissions  wliicli  recommended  remedial  legislation.*"  The 
courts,  however,  upheld  the  employer's  right  to  refuse  to  hire  and  to 
discharge  at  will  on  the  grounds  that  it  Avas  repugnant  to  compel  him 
to  enter  an  unwilling  personal  relationship.  As  a  result  legislation  pro- 
tectinjx  the  employee  against  discrimination  based  on  membership  was 
held  invalid.'*^ 

Industrial  espionage,  developed  after  the  Civil  War,  was  another 
antiunion  employer  practice.  One  union  leader  testified,  ". . .  there  is  no 

31  Coppage  i\  Kansas  (1015),  2"(\  U.S.  1. 

^=5  mtchman  Coal  d  Cohe  Co.  i\  Mitchell  (1917).  245  U.S.  220. 

'^"United  Mine  Workers  r.  Ned  Jacket  Consolidated  Coal  <0  Coke  Co.  (1927),  IS  Fp'I. 
(2d)  8>S9.  cert,  den.,  275  U.S.  5?.6.  Cf.  Joel  I.  Seldman.  "The  Yellow-Dog  Contract,"  Qiiar- 
terhi  Journal  of  Econotnics,  XLVI  (19.^.2).  .S49  :  "Employer  Interference  with  Lawful 
Union  ActiviU."  Columbia  Late  RevieicXXXVU  (10.S7),  820-21. 

2'  Felix  Frankfurter  and  Nathan  Greene.  The  Lahor  Injunction  (New  York  :  1930).  p.  200. 

35  U.S!.  Stat,  at  Large,  "KLiYU.  70  ;  Osmond  K.  Fraenkel.  "Recent  Statutes  Affecting  Labor 
In.iunctions  and  Yellow-Dog  Contracts."  Illinois  Lain  Reriew.  XXX   (19.^0).  854. 

^  Columhia  Law  Review,  XXXVII  (1937),  S17  :  "Violations  of  Free  Speech  and  Ritrhts 
of  Labor."  Sen.  Rept..  75th  Cong..  1st  sess..  No.  46.  pt.  3  (Dec.  21,  1937),  p.  8  hereafter 
cited  ,is  La  FoUette  Comm.  Rep.:  Nitional  Labor  Relations  Board  Governmetital 
Protection  of  Labor's  Right  to  Organize  (Washington  :  1936),  pp.  15-16. 

*"  Report  of  the  Industrial  Commission,  1902.  pp.  890-93;  Report  of  the  Commission  on 
Industrial  Relatione,  p.  90. 

"Ad(j/r  V.  United  States  (1908),  208  U.S.  161;  Magruder,  op.  cit.,  pp.  1082-84;  Co- 
lumbia Law  Review.  XXXVII  (1937),  817-20. 
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gathering  of  union  members  large  enougli  to  be  called  a  meeting  that 
is  small  enough  to  exclude  a  spy,"'  ^^  The  La  FoUette  Committe  uncov- 
ered a  list  of  corporations  using  espionage  that  ''reads  like  a  blue  book 
of  American  industrj',''  while  the  XLEB  estimated  the  number  of  spies 
in  1936  as  ttO  to  50  thousand.  The  Pinkerton  agency  alone,  one  of  some 
200,  employed  over  1,200  spies  and  operated  in  93  unions  in  about  one- 
third  of  which  agents  held  office.  The  annual  income  of  three  agencies 
during  the  1920"s  was  about  $65  million.*"  Espionage  was  supplied  by 
detective  agencies,  employers'  associations,  and  corporations  them- 
selves. The  La  Follette  Committee  concluded  that  it  was  the  most  effi- 
cient system  to  prevent  unions  from  forming,  to  weaken  them  once  they 
gained  a  foothold,  and  to  wreck  them  when  they  tried  to  test  their 
strength.^^ 

This  technique  called  for  placing  spies  and  agents  provocatGurs  in  the 
plant  and  the  union.  Key  objectives  were:  to  secure  the  names  of  mem- 
bers and  advance  strike  plans,  to  precipitate  calling  of  a  strike,  and  to 
discredit  leadership  with  the  membership.  Spy  reports  were  useful 
throughout  the  campaign  against  the  union  :  in  forming  the  blacklist,  in 
discrimination  and  discharge,  in  breaking  strikes,  in  initiating  the  com- 
pany union,  and  in  supplying  affidavits  for  an  injunction.*''  There  were 
no  effective  legal  safeguards.  Federal  leo-islation  did  not  exist,  while 
state  statutes  were  unenforceable.  "For  all  practical  purposes  espionage 
remains  luichecked  despite  legislation."  *^ 

Strikebreaking  and  espionage  were  linked  policies.  "Spies  precede 
strikes ;  strikepuards  and  strikebreakers  accompany  them.  The  coimec- 
tion  between  the  two  forms  of  service  is  convenient  for  the  employer 
who  wishes  to  destrov  a  union,  and  therefore  lucrative  for  the  agency 
that  supplies  them."  ■*'  Private  armies  to  suppress  unions  existed  only 
in  the  Laiited  States,  growing  out  of  a  history  of  employer  antipathv  to 
collective  bargaining  and  of  turbulence  in  industrial  relations.  Prior 
to  1900,  corporations  recruited  strikebreakers  themselves,  but  there- 
after detective  agencies  and  emplover  associations  professionalized  the 
service.  By  1910  distinct  occupational  types  developed,  at  first,  immi- 
grants enlisted  for  their  gullibility,  but  later,  "strikebreakers  by  call- 
ins:,"'  primarily  the  socially  maladju'^ted  and  criminals.  The  lowest 
echelon  consisted  of  strikebreakers,  "finks,"  who  replaced  strikers. 
Above  them  were  strikeguards,  "nobles,"  who  carried  arms  and  "]3ro- 
tected"  loyal  workers  and  property,  often  deputized  as  police  officers. 
Another  type  was  the  propagandist,  or  "missionary,"  who  posed  as  a 
neutral  and  spread  defeatism.  At  the  top  were  the  strike  lieutenants, 
who  oi'sranized  and  executed  the  operation.  All  looked  with  contempt 
upon  "scabs,"  those  who  permanently  replaced  strikers.  The  strike- 
breaker was  unqualified  bv  character  or  training  to  labor,  his  function 
being  to  shock  the  morale  of  the  strikers  and  intimidate  them  into 
returning  to  work.  Violence  was  a  consequence  of  strikebreaking  since 
workers  detested  the  intruders  and  an  encounter  was  apt  to  be  a  spark 
which  set  off  the  charged  atmosphere. 
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«  La  FoUete  Comm.  Rep.,  pt.  .3.  p.  8. 

*3ibid.,  pp.  22,  26-28  ;  NLRB,  op.  cit.,  p.  15  ;  Columbia  Law  Review,  XXXVII  (1937),  839, 

"  La  Follette  Comm.  Rep.,vt.  3,  pp.  9,  17. 

*^  Thid.,  pt.  3,  pp.  45-69  ;  Columbia  Laic  Review,  XXXVII  (1937),  838. 

*«  Columbia  Law  Review,  XXXVII  (1937) .  840. 

"La  Follette  Comm.,  Rep.,  "Strikebreaking  Services"   (.Tan.  26.  1939),  p,  35, 

*^Ibid.,  passim;  "Strikebreaking,"  Fortune,  XI  (Jan.  1935),  58-60,  89. 
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There  were  no  effective  statutory  restrictions  upon  strikebreaking. 
Thei'e  was  no  federal  legislation,  while  the  courts  upheld  the  strike- 
breaker's "right  to  work."  State  "Pinkerton"  laws  prohibiting  importa- 
tion of  armed  guards  from  other  states  were  evaded  by  shipping  guards 
and  arms  separately  or  by  re<?ruiting  within  the  state.  The  La  Follett« 
Committee  reported,  ".  .  .  the  detective  agencies  engaged  in  furnish- 
ing strikeguards  today  ignore  these  statutes."  *^ 

Very  lai'ge  employers,  particularly  in  steel,  and  those  with  operations 
in  isolated  communities,  as  in  coal  and  metal  mining,  developed  the 
private  police  system.  These  police  were  originated  in  pioneering  days 
by  the  railroads  to  protect  property  because  public  forces  were  inade- 
quate. Even  at  the  start,  however,  they  defended  the  employer's  inter- 
ests with  no  final  accountability  to  the  public.  Like  espionage  and 
strikebreaking  this  system  was  marked  by  "a  long  and  bloodstained 
history."  Thei-e  were  no  legal  safegiiards  and,  in  fa^t,  Pennsylvania, 
Maryland,  and  South  Carolina  statutes  specifically  legalized  company 
police.^° 

When  private  police  operated  within  a  company  town  the  result  was 
viitual  peonage.  U.  S.  Steel,  for  example,  in  the  connnunities  it  domi- 
nated sealed  its  workei^s  against  outside  influences.  They  lived  in  com- 
pany houses,  received  utilities  from  the  Corporation,  and  were  subject 
to  surveillance  in  their  social  activities.  Housing,  electricity,  and  water 
became  instruments  of  labor  policy.  A  union  organizer  enteiing  such  a 
town  was  soon  spotted.  The  operation  of  these  towns  was  not  only  legal 
but  law  officers  were  often  controlled  by  the  companies.^^ 

The  fact  that  some  of  these  practices  ultimately  involved  force  led  to 
industrial  munitioning.  It  began  prior  to  1(S90  and  thereafter  became 
a  large  business.  Sales  correlated  with  antiunion  employer  policies  and 
organizational  strikes;  steel,  for  example,  provided  the  largest  market. 
The  weapons,  tear  and  sickening  gas,  shells  and  guns  to  discharge  them, 
and  machine  guns,  were  usually  purchased  in  anticipation  of  a  strike. 
The  munitions  companies  followed  labor  difficulties  in  their  sales  cam- 
paigns, Avhile  the  detective  agencies  often  acted  as  commission  agents. 
Frequently  private  purchasers  supplied  public  officers  with  weapons 
prior  to  a  dispute.  There  was  no  federal  regulatory  legislation.  Several 
states  required  licenses  for  gas  or  machine  guns  but  they  were  easy  to 
obtain  because  the  laws  set  no  standards  for  issuance.^^ 

Company  unions  were  sometimes  established  to  resist  unionism,  usu- 
ally during  an  oi-ganizational  drive  or  strike  or  after  breaking  a  strike. 
Employers  had  the  added  purpose  of  improving  personnel  relations 
through  machineiy  to  air  employee  grievances.  Finally,  after  World 
War  I,  company  unionism  became  the  fashion  and  some  firms  intro- 
duced it  on  that  note."'^  Though  introduced  at  the  turn  of  the  century 
few  plans  existed  prior  to  1915.  Their  number  increased  during  and  af- 
ter World  War  I  when  employers  were  concerned  with  the  develop- 
ment of  unionism.  In  the  late  twenties  and  during  the  depression  they 
declined  as  the  independent  organizations  weakened.*^* 

*»  La.  FoUette  Comm.  Rep.,  pp.  14-17  :  CohmUa  Law  Review,  XXXVII  (1937),  S33-34. 

=»  La  FoUette  Comm.  Rept.,  pt.  2.  "Private  Police  SvsteniK."  pp.  1-4.  6.  11. 

^1  Ibid.,  p.  4  ;  "U.S.  Steel  III :  Labor,"  Fortune,  III  (1930),  136.  138,  142. 

S2  La,  FoUette  Comm.  Rept.,  pt.  3,  "Industrial  Munitions,"  passim. 

33  Bureau  of  Labor  Statistics.  Bull.  No.  634,  Characteristics  of  Company  Unions,  19S.5, 
pp.  S0--81  :  National  Industrial  Conference  Board,  Collective  Bargaining  through  Em- 
plojiee  Representation,  pp.  12-13. 

6*  National  Industrial  Conference  Board,  op.  cit.,  pp.  6-10,  16. 
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Of  company  unions  the  Burean  of  Labor  Statistics  found  tliat,  the  great 
majority  .  .  .  were  set  up  entirely  by  management.  Management  conceived 
the  idea.  develoi>ed  the  plan,  and  initiated  the  organization.  .  .  .  The  exist- 
ence of  a  company  union  was  almost  never  the  result  of  a  choice  by  the  employees 
in  a  secret  election  in  which  both  a  trade  union  and  a  company  union  appeared 
on  the  ballot.'^ 

Even  in  cases  where  employees  took  the  initiative,  it  was  impossible 
"to  conceive  of  the  establishment  or  the  continued  existence  of  a  com- 
pany union  in  the  face  of  opposition  from  management."  ■'''  The  em- 
ployer's technique  of  introduction  varied  from  a  statement  of  ap- 
proval to  firing-  those  who  joined  a  trade  union  or  refused  to  join  the 
company  union." 

Company  unions  were  limited  to  the  employees  of  a  sino-le  employer 
in  both  membership  and  representation.  Some  required  and  others 
permitted  membership  and  the  employer  supplied  financial  support. 
Representatives  were  elected  by  the  employees  and  time  spent  by  them 
was  paid  for  by  the  employer.  Representatives  were  neither  aware  of 
nor  had  control  over  conditions  in  the  industry  as  a  whole.  They  met 
at  stated  intervals  with  management  usually  to  discuss  individual 
grievances.  Occasionally,  arbitration  was  permitted  if  they  failed  to 
agree.  Management,  however,  reserved  the  right  to  hire  and  fire, 
strikes  were  prohibited,  and  rej^resentatives  were  allowed  no  voice 
in  the  basic  determination  of  wages  and  hours.  Company  unionism 
therefore  was  the  denial  of  collective  bargaining.^^ 

It  was  more  common  among  large  than  among  small  employers.  A 
survey  in  10?>o  found  company  unions  in  seventy  per  cent  of  plants 
with  over  10,000  workers  and  in  only  fourteen  per  cent  of  those  with 
fewer  than  fifty.^"  Large  corporations  found  the  company  iniion  use- 
ful in  opposing  trade  unionism  and  in  bridging  the  gulf  to  employees. 
The  legality  of  company  unions  was  protected  except  on  the  rail- 
roads. The  affirmation  of  freedom  of  association  in  the  Railway  Labor 
Act  of  1926  was  interpreted  by  the  Supreme  Court  to  make  a  company 
union  unlawful.*"'  As  will  be  pointed  out,  this  decision  was  honored 
more  in  the  breach  than  in  the  observance. 

Opposition  to  unionism  was  the  main  purpose  of  some  employer 
associations.  They  organized  by  industry  (the  National  Metal  Trades 
Association),  by  area  (the  Associated  Industries  of  Cleveland),  to 
contest  a  particular  strike  (so-called  '"citizens*  committees"),  and 
as  federations  (the  National  Association  of  Manufacturers).  They 
began  to  develop  on  a  broad  scale  at  the  turn  of  the  century.  The  In- 
dustrial Relations  Commission  in  1915,  remarking  on  this  growth, 
pointed  out  that,  "the  prime  function  of  the  hostile  associatitons  is  to 
aid  their  members  in  opposing  the  introduction  of  collective  bar- 
gaining." ®^ 

The  NMTA,  organized  in  1899,  represented  hundreds  of  employers 
in  metal  fabricating  industries.  The  declaration  of  principles  af- 
firmed: management's  sole  right  to  conduct  a  business,  to  refuse  to 


'^  Bureau  of  Labor  Statistics,  op.  cit.,  p.  199. 

^  Twentieth  Century  Fund,  op.  cit..  p.  67. 

"^  Bureau  of  Labor  Statistics,  op.  cit.,  pp.  86-89. 

^Ib!>l.,  pp.  60-72,  99-100,  108-11,  200-03;  Twentieth  Centurv  Fund.  op.  cit.,  pp.  66 
ff..  f>6  ff. 

"» National  Industrial  Conference  Board,  Individual  and  Collective  Bargaining  under 
theN.I.R.A.,r>.  18. 

«"  T'e.ra.s  d  Neic  Orleans  R.R.  Co.  v.  Brotherhood  of  Railway  <£  Steamship  Clerks  (19.30), 
281  U.S.  54S. 

^  Report  of  the  Commission  on  Industrial  Relations,  p.  188. 
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deal  with  strikers,  to  discharge  with  absolute  freedom ;  and  unilateral 
determination  of  wages  and  apprenticeship  rules  by  the  employer. 
To  effectuate  tliese  policies  XMTA  engaged  in  espionage,  strikebreak- 
ing, and  blacklisting.  Its  spy  net  was  in  operation  by  1906  and  three 
years  later  it  had  a  blacklist  of  over  200,000  names.  Certificates  of 
merit  were  awarded  employees  who  continued  to  work  during  a  strike. 
NMTA  rules  required  that  members  obtain  its  approval  of  agree- 
ments with  their  employees  and  prohibited  resignation  during  a  stop- 
page with  penalties  for  violations.  If  a  member  faced  a  strike,  XMTA 
ex]3erts  assumed  complete  control  over  the  strikebreaking  operation.^- 

The  NAM  operated  at  the  legislative  and  opinion-fonning  levels.  In 
19?>7  it  represented,  through  allied  groups,  over  .30,000  manufacturers 
with  nearly  5,000,000  employees.  Formed  during  the  depression  of  1893. 
it  did  not  primarily  concern  itself  with  labor  party  ]>olicy  until  the 
AFL  drive  of  1897-1903.  XAM's  declaration  of  lalx)r  principles, 
adopted  in  1903,  closely  resembled  that  of  the  XMTxV.  It  opposed 
legislation  in  conflict  with  the  declaration  and  for  many  yeai*s  was 
the  leading  spokesman  for  industry  on  labor  questions.  The  XA]M 
was  thoroughly  recognized  in  1932  and  1933;  large  employers  took 
a  more  active  role  in  its  direct ion.*^^ 

In  personnel  policy  the  1920-s  proved  to  be  a  decade  of  paternalism 
for  many  corporations.  This  policy,  ''welfare  capitalism,"  may  be  re- 
garded as  the  indirect  practices  of  employers  to  check  unionism. 
Employees  received  a  financial  stake  in  business  through  stock  ov.-ner- 
ship,  ]3rofit-sharing,  and  bonuses.  Some  were  protected  against  the 
hazards  of  life  by  old-age  pensions,  accident  and  life  insurance,  and 
medical  and  nureing  care.  ]Many  firms  provided  housing  or  its  financ- 
ing. Personnel  management  }:>urgeoned,  while  new  plants  ):)rovided 
l>etter  and  safer  working  conditions,  as  well  as  cafeterias,  social  halls, 
and  athletic  fields.  In  a  few  cases  vacations  were  introduced  and  relief 
was  provided  during  imemployment.  The  social  functions  of  the  union, 
in  other  words,  were  assumed  by  the  factory.'"'* 

Employers  had  several  motives  for  this  paternalism,  perhaps  most 
important  being  the  desire  to  prevent  labor  trouble  by  removing  its 
causes.  In  addition,  they  perceived  a  relationship  between  the  worker's 
morals  and  his  productive  efRciencv.  Finally,  some  felt  a  social  respon- 
sibility for  their  employees  since  bargaining  hardly  existed.  "Welfare 
capitalism  retarded  unionism  in  the  areas  it  failed  to  penetrate,  but 
had  little  effect  upon  the  decline  in  membership  or  the  shrinkage 
in  the  number  of  strikes.  Its  efficacy  in  winning  the  loyalty  of  workers 
depended  basically  upon  how  well  capitalism  worked.  In  the  sunny 
year  of  1929,  Professor  Sumner  H.  Slichter  wrot-e,  "Modem  personnel 
methods  are  one  of  the  most  ambitious  social  experiments  of  the  age, 
because  they  aim,  among  other  things,  to  counteract  the  effect  of  mod- 
em technique  upon  the  mind  of  the  worker,  to  prevent  him  from 
becoming  class  conscious  and  from  organizing  trade  unions."  '^^ 

62  La  FoUette  Comm.  Rep.,  pt.  4,  "Labor  Policies  of  Employers  Association.  National 
Metal  Trades  Association." 

«  Ihid.,  pt.  6,  "Labor  Policies  of  Employers  Associations.  The  National  Association  of 
Manufacturers." 

«  Lynds,  op.  cit.,  p.  78  ;  Slichter,  op.  cit.,  p.  397  ;  Lorwin,  op.  cit.,  pp.  23^-39  ;  Twentieth 
Century  Fund,  op.  cit.,  p.  59. 

83  Op.  cit.,  p.  432. 
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The  dikes  of  paternalism  against  the  spread  of  unionism  were  swept 
away  in  the  flood  of  the  Great  Dex^re^sion.  National  income  plum- 
meted 40  per  cent,  from  $81  billion  in  ld'29  to  $49  billion  in  1932. 
Wages  sustained  the  heaviest  losses,  60  per  cent,  as  compared  with  57 
for  dividends,  55  for  rents  and  royalties,  41  for  salaries,  and  3  for 
interest.  In  these  years  wage  payments  dropped  from  $17  billion  to 
under  $7  billion.  The  industrial  groups  hit  hardest  were  those  into 
which  unionism  had  made  inroads — construction,  72  per  cent ;  mining, 
61 ;  manufacturing,  54 ;  and  transportation,  40.'^*^ 

Shrinkage  in  income  accompanied  a  precipitous  decline  in  employ- 
ment. It  was  estimated  that  there  were  over  15,000,000  unemployed  in 
early  1933.'^'  Between  1929  and  1933  employment  contracted  77  per 
cent  in  construction,  69  in  metalliferous  mining,  64  in  bituminous  coal, 
46  in  anthracite,  and  43  in  manufacturing  and  on  the  railroads.  En- 
couraged by  "share-the-work"  programs,  short  days,  short  weeks,  and 
other  varieties  of  irregularity  and  dilution  were  introduced.  A  study  of 
representative  firms  in  25  industries  revealed  that  hours  worked  per 
week  declined  from  48.4  in  1929  to  34.9  in  1932,  or  28  per  cent.^^s 

While  those  employed  suffered  a  reduction  in  wages,  real  wages  did 
not  decline  to  the  same  extent  due  to  the  lowered  cost  of  living.*^^  The 
depression,  however,  created  distortions  within  the  wage  structtire, 
disparities  growing  up  between  competing  plants.  Wage  ctits  varied 
widely  and  concerns  that  cut  deepest  gained  competitively  in  the 
shrinking  market.  Substandard  rates,  not  revealed  in  the  averages, 
became  conmion,  for  example,  10  cents  per  hour.  Industrial  homework 
spread  and  women  and  children  replaced  adult  males.  In  the  face  of 
such  conditions,  it  was  almost  imj)ossible  for  unions  to  maintain 
scales.'^ 

The  depression  accentuated  the  secular  tendencies  to  decline  already 
manifest  in  the  union  movement.  The  total  loss  of  close  to  half  a  mil- 
lion members  came  entirely  from  the  groups  strongest  in  1929,  the 
building  trades  and  transportation  and  communication."^  Unemploy- 
ment among  members  was  verv  severe,  rising  within  the  AFL  from 
8.2  per  cent  in  1929  to  25.3  in  1933.  In  addition,  between  1931  and  1933 
proportion  of  AFL  members  w^orking  part  time  ranged  from  19  to  21 
per  cent.'^  The  major  effort  of  the  Federation  to  resist  wage  reductions 
collapsed  by  the  spring  of  1930.'^ 

The  impact  of  depression  on  the  union  movement  can  best  be  seen 
in  the  histories  of  individual  unions,  the  United  Mine  Workers,  Inter- 
national Ladies  Garment  Workers,  and  International  Typographical 
Union  being  illustrative.  Decline  in  coal  began  in  the  mid-twenties 
and  by  1932  the  bituminous  area  was  "a  badly  frightened  country. 
.  .  .  Its  livelihood  was  gone."  "*  In  West  Virginia  miners  worked  only 

^^  Simon  Kuznets,  National  Income,  1929-32,  National  Bureau  of  Economic  Research, 
Bull.  No.  49  ( Juns  7,  19:54),  pp.  ■":  5.  9- 

6^  The  AFL  estimated  15. 6^0. 000,  the  National  Industrial  Conference  Board  15,4.39.000. 
Cited  in  Royal  E.  Montgomery,  "Labor,"  American  Journal  of  Sociologij,  XLVII  (1942), 
9c!2. 

"'Meredith  B.  Givens,  Employment  during  the  Depression.  National  Bureau  of  Economic 
Research.  Bull.  No.  47  (June  :-:0,  19.''..S).  pp.  2.  4. 

^  Leo  Wolman,  Wages  during  the  Depression,  National  Bui'eau  of  Economic  Research, 
Bull.  No.  46  (May  1.  V.)?,?,) .  pp.  2-:j. 

^o  Twentieth  Century  Fund,  op.  cii.,  p.  4. 

^  Wolman,  Ehh  and  FJovj,  p.  41. 

"'  ~>:ird  Convention  American  Federation  oj  Laior,  1933,  p.  87. 

"^  Lorwin,  op.  cit.,  np.  289-90. 

''*  Ross,  op.  cit.,  p.  91. 
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two  to  four  days  a  week  v;ith  net  earnings  from  80  cents  to  $1.00  a  day, 
while  coal  sold  at  75  cents  to  $1.25  a  ton,  often  below  the  cost  of  pro- 
duction. John  L.  Lewis  wrote  to  President  Hoover,  "The  fare  of  the 
workers  and  their  dependents  is  actually  below  domestic  animal 
standards."  ^® 

The  effect  was  that  the  "union  was  nigh  unto  death,  except  in  the 
fields  west  of  Indiana,  and  in  the  Pennsylvania  anthracite  region."'  '^^ 
Membership  in  the  UMW  dropped  precipitously;  District  5  in  west- 
ern Pennsylvania,  for  example,  had  only  293  dues-paying  members 
out  of  45,000  coal  diggers  in  1930.  The  union's  financial  position  was 
critical  and  most  of  the  district  organizations  went  under.  The  UiSHV, 
in  addition,  was  racked  with  factionalism  and  dual-unionism.  A  bitter 
battle  raffed  between  Lewis  and  Farrino-ton  over  control  of  District 
12  in  Illinois,  fought  with  fists,  injunctions,  and  rival  conventions, 
with  Lewis  emerging  the  victor.  An  insurgent  group  called  out  30,000 
anthracite  miners  in  1931  and  was  put  down  only  after  denunciation 
by  the  international  and  a  costly  struggle.  The  Communist  National 
Miners  Union  raided  several  locals  and  kept  the  fields  in  turmoil  with 
strikes.''"  The  executive  ofHcers  informed  tlie  1932  convention,  "Never 
in  the  history  of  organized  labor  .  .  .  has  the  task  of  reserving  the 
economic  standards  and  social  welfare  of  its  membership  been  so  diffi- 
cult as  is  the  case  today."  '^^ 

The  Ladies  Garment  Yf  orkers  sank  to  the  lowest  point  reached  since 
emerging  as  a  nationwide  organization  in  1910.  Membership  dropped 
to  40,000;  the  ILG  was  heavily  in  debt;  and  in  many  trades  there  was 
no  more  than  a  skeleton  organization.'^ 

In  Chicago,  for  example,  the  cloak  and  suit  and  raincoat  organiza- 
tions disintegrated  as  the  result  of  bankruptcies  and  the  exodus  of 
shops  to  nonunion  towns.  In  dresses,  wages  were  cut  and  hours  in- 
creased so  that  by  1930  only  a  fraction  of  the  firms  had  contracts.  Tlie 
cloak  industry,  the  core  of  ILG  strength,  insisted  on  a  return  to  piece- 
work to  save  the  market.  After  the  largest  firm  locked  its  employees 
out  and  announced  its  i-emoval  to  Gary  the  union  agreed  not  only  to 
give  up  week  work  but  also  accepted  a  ten  per  cent  wage  cut.  Drastic 
salary  cuts  for  officers  in  1932  proved  inadequate.  Manufacturers  vio- 
lated contracts  and  imposed  further  wage  reductions  in  early  1933. 
In  the  face  of  internal  despondency  and  growing  factionalism  it 
seemed  that  the  union  would  disappear.^" 

The  Typograpliical  Union  weathered  the  depression  with  a  mini- 
mum of  distress,  facing  no  dual-unionism  and  little  loss  of  membei'- 
shiD.  T^nomplovment,  however,  was  very  severe  and  earnings  of  mem- 
bers declined  from  $180  million  in  1929  to  $123  million  in  1933.  For  the 
first  three  years  of  the  depression  the  ITU  succeeded  in  holding  the 
wage  line  but  in  1933,  760  locals  accepted  decreases  while  only  78 
maintained  the  same  rates.  Sharc-the-work  devices  were  used  and  em- 
ployed members  were  taxed  to  support  those  without  jobs.  The  pension 

''  United  Mine  Workers  Journal  (Jan.  1,  Feb.  1,  1932). 

'6  David  J.  McDonald  and  Edward  A.  Lunch,  Coal  and  Unionism,  a  History  of  the  Amer- 
ican Coal  Miners'  Union  (Silver  Spring,  Md.  :  1939),  p.  1S2. 

■'  IhUL,  pp.  183-85,  190,  192;  McAllster  Coleman,  Men  and  Coal  (New  Torlc :  1943),  pp. 
13S-41. 

78  United  Mine  Workers  Journal  (Feb.  1,  1932). 

■9  Joel  Seidnian,  The  Needle  Trades  (New  York  :  1942).  p.  188. 

^Wilfred  Carsel,  A  History  of  the  Chicago  Ladies  Garment  Workers  Union  (Chicago: 
1940),  pp.  197-206. 
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system  was  strained  as  older  men,  ■who  had  continued  work  after 
becoming  eligible,  applied  for  benefits.  In  1933,  $650,000  was  expended 
in  excess  of  income  and  the  balance  was  soon  to  be  exhausted.*^ 

New  Deal  intei'vention  to  protect  the  right  of  wage  earners  to  bar- 
gain collectively  was  gromided  on  the  assumption  that  they  were  un- 
able adequately  to  organize  themselves.  The  weakness  of  the  union 
movement,  the  product  of  secular  decline  combined  with  depression, 
was  clear  m  1933.  At  this  time,  however,  the  organizations  began  to 
shape  policies  based  upon  officially  established  principles  that  were  to 
lead  to  the  revitalization  of  the  movement. 

^76th  Session  International  Typographical  Union  (1931),  pp.  2-5,  35;  77th  Session 
International  Typographical  Union  (1932 »,  pp.  1,  24;  I nt emotional  Tupographical  Jour- 
nal, LXXXIII,  supp.,  Aug.  1933,  pp.  1-5,  30,  35,  66,  lOS ;  Bureau  of  Labor  Statistics 
Bull.  No.  675,  Union  Wages,  Hours  and  Working  Conditions  in  the  Printing  Tirades, 
June  1,  1939,  p.  7. 


11.  SOURCES  OF  IDEAS 

The  fundamental  principles  embodied  in  the  New  Deal  collective 
bargaining  legislation  may  be  summarized  as  follows : 

1)  Employees  shall  have  the  right  to  self-organization  and  may  designate 
representatives  of  their  own  choosing  for  the  purpose  of  collective  bargaining. 

2)  Conversely,  employers  shall  not  interfere  with,  restrain,  or  coerce  em- 
ployees in  organizing  or  selecting  representatives. 

3)  Representatives  for  collective  bargaining  may  be  determined  by  an  election 
conducted  by  secret  ballot ;  those  elected  by  the  majority  shall  represent  all  the 
employees. 

4)  The  employer  shall  recognize  and  deal  with  the  representatives  designated 
by  his  employees. 

These  ideas  had  been  officially  expressed  on  repeated  occasions  prior 
to  INIarch  4, 1933 — in  reports  of  industrial  commissions,  court  decisions, 
rulings  of  administrative  bodies,  and  legislation.  The  New  Deal,  in 
effect,  gathered  up  the  historical  threads  and  wove  them  into  law. 

This  line  of  policy  began  with  the  landmark  decision  of  the  Supreme 
Judicial  Court  of  Massachusetts  in  1842  in  Coiwrno^iwealth  v.  Hunt  in 
which  the  right  of  workers  to  associate  was  established.  The  Boston 
Journeymen  Bootmakers'  Society  was  charged  with  being  an  unlawful 
conspiracy  since  it  practiced  the  closed  shop.  The  court  rules  that  com- 
bination in  itself  was  not  conspiracy  and  that  the  tests  of  legality  were 
the  purposes  and  the  means  employed.  The  maintenance  of  labor  con- 
ditions through  the  closed  shop  met  these  standards.^ 

After  the  Pullman  Strike  in  1894,  President  Cleveland  appointed  a 
commission  to  inquire  into  its  causes.  It  found  that  the  company  did 
not  recognize  the  right  of  its  employees  to  combine  and  that  wages  and 
working  conditions  were  fixed  unilaterally.  Hence  the  commission 
urged  employers  to  accept  unions,  also  recommending  that  the  yellow- 
dog  contract  be  made  illegal.^ 

In  1898  Congress  attempted  to  eliminate  discrimination,  particular- 
ly antiunion  contracts,  on  the  railroads.  Sec.  10  of  the  Erdman  Act 
provided  that 

Any  employer  subject  to  the  Act.  .  .  .  who  shall  require  an  employee,  or  any 
person  seeking  employment  as  a  condition  of  such  employment  to  enter  into  an 
agreement  .  .  .  ,  not  to  become  or  remain  a  member  of  any  labor  .  .  .  organiza- 
tion ;  or  shall  threaten  any  employee  with  loss  of  employment,  or  shall  unjustly 
discriminate  against  any  employee  because  of  his  membership  in  such  a  labor  .  . . 
organization,  ...  is  hereby  declared  to  be  guilty  of  a  misdemeanor.  .  .  .* 

Labor  difficulties  at  the  turn  of  the  century  led  to  an  exhaustive  study 
and  report  by  the  Industrial  Commission  in  1902.  It  concluded  that 
collective  bargaining  was  beneficial  to  workers,  employers,  and  the 
public  and  could  not  exist  in  the  absence  of  strong  labor  organizations. 

^Commonwealth  v.  Bunt  (1842),  4  Metcalf,  111. 

^Report  on  the  Chicago  Strike  of  June-July  189^,  United  States  Strike  Commission 
(Washington:  1894),  xxvl,  xlvii,  liv. 

:'  U.l^.  Ktat.  (it  Large,  XXX,  424.  Tliis  provision  was  declared  unconstitutional  In  Adair  v. 
dJnited  States  (1908),  208  U.S.  161. 
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The  commission  therefore  proposed  legislation  to  restrict  the  injunc- 
tion and  to  prohibit  employment  of  strikegnards  and  the  blacklist.* 

In  1914  in  the  Clayton  Act,  Congress  declared  that  labor  organiza- 
tions as  such  were  not  to  be  considered  illegal  combinations  in  restraint 
of  trade  under  the  antitrust  laws.  The  courts  were  limited  in  their 
authority  to  issue  injunctions  in  labor  disputes  unless  necessary  to  pre- 
vent irreparable  injury  and  there  was  no  proper  remedy  at  law.^  _ 

The  Commission  on  Industrial  Eelations  in  1915  urged  the  right  of 
workers  to  organize  and  condemned  interferences  by  employers, 
arguing  that  antiunion  policies  constituted  a  major  cause  of  unrest.  A 
constitutional  amendment  was  recommended  to  guarantee  freedom  of 
association  to  be  followed  by  legislation  to  prohibit  unfair  labor 
practices.'' 

The  principles  proposed  by  management  and  labor  during  "World 
"War  I,  imposing  equal  rights  and  obligations  on  both,  served  as  the 
policy  base  for  the  first  National  War  Labor  Board.  They  agreed  that : 

1)  The  right  of  workers  to  organize  in  trade-unions  and  to  bargain  collec- 
tively, through  chosen  representatives,  is  recognized  and  afl&rmed.  This  right 
shall  not  be  denied,  abridged,  or  interfered  with  by  the  employers  in  any  manner 
whatsoever. 

2)  The  right  of  employers  to  organize  in  associations  or  groups  and  to  bargain 
collectively,  through  chosen  representatives,  is  recognized  and  affirmed.  This 
right  shall  not  be  denied,  abridged,  or  interfered  with  by  the  workers  in  any 
manner  whatsoever. 

3)  Employers  shall  not  discharge  workers  for  membership  in  trade-unions, 
nor  for  legitimate  trade-union  activities. 

4)  The  workers,  in  the  exercise  of  their  right  to  organize  shall  not  use 
coercive  measures  of  any  kind  to  induce  persons  to  join  their  organizations,  nor 
to  induce  employers  to  bargain  or  deal  therewith.'^ 

The  NIVLB  in  several  hundred  cases  not  only  asserted  the  right  of 
association  and  disallowed  restraining  practices,  but  also  evolved  the 
election  to  determine  representatives  and  flirted  with  requiring  the 
employer  to  bargain.  Despite  its  equalizing  authority,  the  board's 
awards  were  concerned  exclusively  with  employer  unfair  practices, 
reflecting  the  nature  of  the  market.  Employers  were  forbidden  to  dis- 
criminate against  workers  for  union  membership  or  activity;  em- 
ployees discriminatorily  discharged  were  reinstated  with  compensa- 
tion for  time  lost ;  blacklists  and  yellow-dog  contracts  were  forbidden ; 
peaceful  striking  was  held  no  bar  to  reemployment;  and  employees 
could  not  be  required  to  join  company  unions.  Where  no  union  existed 
the  board  determined  representatives  by  a  secret  ballot  election,  usually 
directing  the  workers  to  elect  a  fixed  number  from  each  department 
who  in  turn  selected  a  plant  committee.  Where  the  board  itself  con- 
ducted the  election  it  stipulated  that  management  deal  with  the  repre- 
sentatives, all  of  whom  were  employees.^ 

In  1921  Chief  Justice  Taft,  formerly  ca-chairman  of  X^'\XB, 
declared  that  labor  unions 

were  organized  out  of  the  necessities  of  the  situation.  A  single  employee  was 
helpless  in  dealing  with  an  employer.  .  .  ,  Union  was  essential  to  give  laborers 

*  Final  Report  of  the  Industrial  Commission    (Washington:   1902),  XIX,  844.   890-93. 

5  U.S.  Stat,  at  Large,  XXXVIII,  735.  The  injunction  exemption  was  nullified  in 
Duplex  Printing  Press  v.  Deering  (1926),  254  U.S.  443. 

"Final  Report  of  the  Commission  on  Industrial  Relations  (Washington:  1915), 
passim.  The  report  was  signed  by  four  of  the  nine  members  of  the  commission. 

^  National  War  Labor  Board,  Bureau  of  Labor  Statistics,  Bull.  287,  p.  32. 

8/6d.,  pp.  52-67, 
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ail  opportunity  to  deal  on  equality  with  their  employer.  They  united  to  exert 
iuflueuce  upon  him  and  to  leave  him  in  a  body  in  order  by  this  inconvenience  to 
induce  him  to  make  better  terms  with  them.  .  .  .  The  right  to  combine  for  such 
a  purpose  has  in  many  years  not  been  denied  by  any  court* 

Since  the  Transportation  Act  of  1920  did  not  deal  adequately  with 
collective  bargaining,  the  Eailroad  Labor  Board  the  following  year 
found  it  necessary  to  erect  the  entire  structure  of  principles. 

The  right  of  railway  employees  to  organize  for  lawful  objects  shall  not  be 
denied,  Interferred  with,  or  obstructed.  The  right  of  such  lawful  organization 
to  act  toward  lawful  objects  through  representatives  of  its  own  choice,  whether 
employees  of  a  particular  carrier  or  otherwise,  shall  be  agreed  to  by  management. 
No  discrimination  shall  be  practiced  by  management  as  between  members  and 
non-members  of  organizations  or  as  between  members  of  different  organizations, 
nor  shall  members  or  organizations  discriminate  against  non-members  or  use  other 
methods  than  lawful  persuasion  to  secure  their  membership.  Espionage  by 
carriers  on  the  legitimate  activities  of  labor  organizations  or  by  labor  organiza- 
tions on  the  leigtimate  activities  of  carriers  should  not  be  practiced.  The  right 
of  employees  to  be  consulted  prior  to  a  decision  of  management  adversely  affect- 
ing their  wages  or  working  conditions  shall  be  agreed  to  by  management.  This 
right  of  participation  shall  be  deemed  adequately  complied  with  if  and  when  the 
I'epresentatives  of  a  majority  of  the  employees  of  each  of  the  several  classes 
directly  affected  shall  have  conferred  with  the  management.  .  .  .  The  majority 
of  any  craft  or  class  of  employees  shall  have  the  right  to  determine  what  organiza- 
tion shall  represent  members  of  such  craft  or  class.  Such  organization  shall  have 
the  right  to  make  an  agreement  which  shall  apply  to  all  employees  in  such  craft 
or  class.^" 

The  Railway  Labor  Act  of  1026  codified  these  decisional  precepts 
except  for  the  election  and  majority  rule.  Section  2  read  as  follows: 

First,  It  shall  be  the  duty  of  all  carriers,  their  officers,  agents,  and  employees 
to  exert  every  reasonable  effort  to  make  and  maintain  agreements  concerning 
rates  of  pay,  rules,  and  working  conditions,  and  to  settle  all  disputes,  whether 
arising  out  of  the  application  of  such  agreements  or  otherwise,  in  order  to  avoid 
any  interruption  to  commerce  or  to  the  operation  of  any  carrier  growing  out 
of  any  dispute  between  the  carrier  and  the  employees  thereof. 

Second.  All  disputes  between  a  carrier  and  its  employees  shall  be  considered, 
and.  if  possible,  decided,  with  all  expedition,  in  conference  between  representa- 
tives designated  and  authorized  so  to  confer,  reespectively,  by  the  carriers  and 
;by  the  employees  thereof  interested  in  the  dispute. 

Third.  Representatives,  for  the  purposes  of  this  Act,  shall  be  designated  by 
the  respective  parties  in  such  manner,  as  may  be  provided  in  their  corporate 
organization  or  unincorporated  association,  or  by  other  means  of  collective  action, 
without  interference,  influence,  or  coercion  exercised  by  either  party  over  the 
self-organization,  or  designation  of  representatives,  by  the  other." 

The  Supreme  Court,  in  upholding  the  disestablislunent  of  a  company 
union  in  the  railway  clerks  case  in  1930,  unanimously  sustained  the 
validity  of  the  statute.  Chief  Justice  Hughes  declared, 

Freedom  of  choice  in  the  selection  of  representatives  ou  each  side  of  the  dis- 
pute is  the  essential  foundation  of  the  statutory  scheme.  .  .  .  The  entire  policy 
of  the  act  must  depend  for  success  on  the  uncoerced  action  of  each  party 
through  its  own  representatives  to  the  end  that  agreements  satisfactory  to  both 
may  be  reached  and  the  ijeace  essential  to  the  uninterrupted  service  of  the  in- 
etrumeiitalities  of  interstate  commerce  may  be  maintained.  There  is  no  im- 
pairment of  the  voluntary  character  of  arrangements  for  the  adjustment  of 
disputes  in  the  imposition  of  a  legal  obligation  not  to  interfere  with  a  free  choice 
of  those  who  are  to  make  such  adjustments.  On  the  contrary,  it  is  of  the  essence 
of  a  voluntary  scheme,  if  it  is  to  accomplish  its  purpose,  that  this  liberty  should 
be  safeguarded. 

"American  Steel  Foundries  v.  Tri-Clty  Central  Trades  Council  (1921),  257  U.S.  184. 
The  Chief  .Tnstice's  rpmarks  here  were  oT)iter  dictum.  The  decision  _  actually  sustained 
an  injunction  restraininsr  unlawful  pieketinsr  on  the  grounds  of  intimidation. 

M  H.  D.  Wolf,  The  Railroad  Labor  Board  (Chicago  :  1927),  pp.  184-S6. 

^  U.S.  Stat,  at  large,  XLIV,  577. 
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The  legality  of  cellective  action  on  the  part  of  employees  in  order  to  safeguard 
their  proper  interests  is  not  to  be  disputed.  It  has  long  been  recognized.  .  .  ,  Con- 
gress was  not  required  to  ignore  this  right  of  the  employees  but  could  safeguard 
it  and  seek  to  make  their  appropriate  collective  action  an  instrument  of  peace 
rather  than  of  strife.  Such  collective  action  vs^ould  be  a  mockery  if  representation 
were  made  futile  by  interferences  with  freedom  of  choice.  Thus  the  pro- 
hibition by  Congress  of  interference  with  the  selection  of  representatives  for 
the  purpose  of  negotiation  and  conference  between  employers  and  employees, 
instead  of  being  an  invasion  of  the  constitution  right  of  either,  was  based  on  the 
recognition  of  the  rights  of  both." 

The  policy  declaration  of  the  Norris-LaGuardia  Act  of  1932,  based 
upon  the  Tri-City  case,  the  Railway  Labor  Act,  and  the  decision  sus- 
taining it,"  reads  as  follows : 

Whereas  under  prevailing  economic  conditions  developed  with  the  aid  of 
governmental  authority  for  owners  of  property  to  organize  in  the  corporate 
and  other  forms  of  ownership  association,  the  individual  unorganized  worker  is 
commonly  helpless  to  exercise  actual  liberty  of  contract  and  to  protect  his 
freedom  of  labor,  and  thereby  to  obtain  acceptable  terms  and  conditions  of 
employment,  wherefore,  though  he  should  be  free  to  decline  to  associate  with 
his  fellows,  it  is  necessary  that  he  have  full  freedom  of  association,  self- 
organization,  and  designation  of  representatives  of  his  own  chosing,  to  ne- 
gotiate the  terms  and  contracts  of  his  employment,  and  that  he  shall  be  free 
from  the  interference,  restraint,  or  coercion  of  employers  of  labor,  or  their  agents, 
in  the  designation  of  such  representatives  or  in  self-organization  or  in  other  con- 
certed activities  for  the  purpose  of  collective  bargaining  or  other  mutual  aid  or 
protection." 

The  labor  provisions  of  the  Bankruptcy  Act  of  March  3,  1933,  the 
terminal  point  in  the  pre-New  Deal  line  of  policy,  were  suggested  by 
the  railway  unions  and  sponsored  by  Senator  George  W.  Norris.  Sec. 
77  (p)  and  (q)  provided  that  no  one  receiving  bankrupt  railroad  prop- 
erty might 

deny  or  in  any  way  question  the  right  of  employees  ...  to  join  the  labor  organiza- 
tion of  their  choice  .  .  .  [or]  interfere  in  any  way  with  the  organizations  of 
employees,  or  .  .  .  use  the  funds  of  the  railroad  ...  in  maintaining  so-called 
company  unions,  or  .  .  .  influence  or  coerce  employees  in  an  effort  to  induce 
them  to  join  or  remain  members  of  such  company  unions.  [Or], 

.  .  .  require  any  person  seeking  employment  ...  to  sign  any  contract  or 
agreement  promising  to  join  or  to  refuse  to  join  a  labor  organization,  and  if 
such  contract  has  been  enforced  .  .  .  then  the  said  judge  .  .  .  shall  notify  the 
employees  .  .  .  that  said  contract  has  been  discarded  and  is  no  longer  binding 
on  them  in  any  way." 

Before  President  Roosevelt  took  office  the  right  of  employees  to  asso- 
ciate and  designate  representatives  had  thus  been  asserted  in  Common- 
wealth V.  Hunt,  the  1894  report  of  the  Strike  Commission,  the  Clayton 
Act,  the  report  of  the  Commission  on  Industrial  Relations,  the  deci- 
sions of  the  NWLB,  the  American  Steel  Foundries  case,  the  rulings  of 
the  Railroad  Labor  Board,  the  Railway  Labor  Act,  the  railway  clerks 
case,  and  the  Norris-LaGuardia  Act.  Similarly,  the  principle  that  em- 
ployers shall  not  interfere  with  these  rights  was  affirmed  by  the  Strike 
Commission,  the  Erdman  Act,  the  1902  Industrial  Commission,  the 
Commission  on  Industrial  Relations,  the  rulings  of  NWLB  and  the 
Railroad  Board,  the  Railway  Labor  Act,  the  railway  clerks  case,  the 
Norris-LaGuardia  Act,  and  the  Bankruptcy  Act.  NHVLB  and  the  Rail- 
road Labor  Board  employed  the  secret  ballot  election  and  majority 

^2  Texan  rf  New  Orleans  B.  R.  Co.  v.  Brotherhood  of  Hallway  and  Steamship  Clerks 
(1930>.  281  U.S.  548. 

M  72d  Con?.,  1st  sess.,  H.R.,  Hearings  before  Comm.  on  Jiicl.  on  H.R.  5315,  Defining 
and  Limitino  the  Jurisr^^rfinn  nf  Courts  Sitting  in  Equity   (Feb.  25,   1932),  p.  11. 

1*  U.S.  Stat,  at  Large,  XLVII,  70. 

IS  iJjid.,  XLVII.  1467. 
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rule.  The  responsibility  of  the  employer  to  deal  with  the  representa- 
tives of  his  employees  was  declared  by  the  Strike  Commission,  the  In- 
dustrial Commission,  the  War  Labor  Board,  the  Railroad  Board,  and 
the  Railway  Labor  Act. 

The  motive  power  in  converting  these  principles  into  legislation 
came  from  the  union  movement  and  political  leaders  sympathetic  with 
its  aims.  The  right  to  organize  and  bargain  was,  in  fact,  the  presump- 
tion of  existence  and  unions  had  always  struggled  to  assert  them  in 
dealings  with  employers.^*^ 

The  next  step,  insistence  that  the  government  enforce  these  policies, 
required  that  the  AFL  rid  itself  at  least  in  part  of  the  philosophy  of 
voluntarism.  Gompers  embedded  in  labor  thinking  the  concept  of  self- 
help.  "So  long  as  we  have  held  fast  to  voluntary  principles,"  he  de- 
clared, in  what  was  in  effect  his  last  will  and  testament,  ".  .  .  we  have 
made  our  labor  movement  something  to  be  respected  and  accorded  a 
place  in  the  councils  of  our  Republic."  ^^  Voluntarism  was  grounded 
on  a  deep  suspicion  of  government  for,  as  Gompers  declared. 

The  mass  of  the  workers  are  convinced  that  laws  necessary  for  their  protection 
against  the  most  grievous  wrongs  cannot  l)e  passed  except  after  long  and  exhaust- 
ing struggles ;  that  such  beneficent  measures  as  become  laws  are  largely  nullified 
by  the  unwarranted  decision  of  the  courts :  that  the  laws  which  stand  upon  the 
statute  books  are  not  equally  enforced ;  and  that  the  whole  machinery  of  govern- 
ment has  frequently  been  placed  at  the  disposal  of  the  employers  for  the  oppres- 
sion of  the  workers." 

The  breakdown  of  voluntarism  was  a  function  of  adversity,  the 
unions  coming  to  the  government  for  assistance  wdien  hard  times  set  in. 
The  process  began  with  those  traditional  pacemakers,  the  railway  or- 
ganizations and  the  miners,  and  finally  encompassed  the  AFL  itself. 
With  the  first  this  took  shape  in  the  Railway  Labor  Act,  whose  princi- 
pal draftsman  was  Donald  R.  Richberg,  counsel  of  the  Railway  Labor 
Executives  Association.  Disastrous  defeat  in  the  shop  crafts  strike  of 
1922  taught  the  unions  to  rely  on  legislation  rather  than  strikes,  result- 
ing in  the  1026  statute.  The  Act  imposed  tlie  duty  on  both  sides  to  exert 
every  reasonable  etfort  to  reach  agreement :  each  was  given  the  right  to 
organize  and  select  representatives  without  interference;  and  a  proce- 
dure was  devised  for  handling  disputes.  "The  keystone  of  this  'peace 
arch'  lay  in  the  provision  guaranteeing  freedom  of  association  and  the 
right  of  collective  bargaining."  ^^ 

The  Mine  Workers  turned  to  the  government  as  a  result  of  the  sick- 
ness of  the  coal  industry  in  the  late  1920's,  having  exhibited  a  fleeting 
interest  as  early  as  1919.  In  1928  the  union  instigated  a  congressional 
investigation  of  conditions  in  the  fields  and  drafted  the  Watson-Rath- 
bone  bill.  It  proposed  stabilization  by  producers'  selling  pools  outside 
the  antitrust  laws  with  labor  gaining  an  equalizing  freedom  to  orga- 
nize. It  would  be  the  obligation  of  operators  and  employees  to  bargain 
collectively;  workers  might  select  representatives  without  interfer- 
ence ;  the  yellow-dog  contract  would  be  illegal ;  and  the  closed  shop 
would  be  safeguarded.  The  bill,  however,  got  nowhere.^" 

^«  Cf.  Samuel  Gompers,  "The  President's  Industrial  Conference,"  American  Federationist, 
XXVI  (1919),  1041-44. 

"  nth  Convention  American  Federation  of  Lahor,  192fi,  p.  5. 

1"  Quoted  by  G.  G.  Hi^gins,  Vohintarism  in  Organized  Labor  in  the  United  States,  19S0- 
191,0  (Wji,sliington  :  1944),  p.  31. 

10  Donald  R.  Richberg,  The  Rainbow  (Garden  City,  N.Y.  :  1936),  p.  51;  Wolf,  op.  cit., 
passim. 

20  United  Mine  Workers  Journal  (Dec.  1,  1931). 
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As  tlie  depression  racked  the  industry  the  union  had  essentially  the 
same  measure  reintroduced  in  1932,  as  the  Davis-Kelly  coal  stabiliza- 
tion bill.  Sec.  5  carried  over  the  labor  provisions  with  these  additions : 
the  right  of  assembly  to  discuss  organized  labor  and  collective  bargain- 
ing ;  employees  would  not  be  required  to  purchase  from  company  stores 
and  would  be  free  to  select  their  own  checkweighmen ;  and  weights  and 
scales  would  be  open  to  public  inspection.  It  would  be  inequitable,  the 
UMW  argued,  for  miners  to  work  under  individual  and  yellow-dog 
contracts  while  operators  collectively  fixed  the  price  of  coal.  Further, 
since  labor  constituted  a  major  cost  factor,  it  was  necessary  to  establish 
wage  uniformity  through  collective  bargaining  to  stabilize  the  indus- 
try.^i 

The  seriousness  with  which  the  miners  advocated  governmental  in- 
tervention is  evident  in  Lewis'  testimony : 

The  coal  industry  needs  the  helping  hand  of  the  Federal  Government.  I  say  that 
reluctantly.  I  am  one  who  for  long  years  in  the  councils  of  the  miners  and  oper- 
ators of  this  country  opposed  any  form  of  Government  regulation.  ...  I  have 
reluctantly  come  to  the  conclusion  that  the  industry  itself  is  so  impotent  that  it 
cannot  and  will  not  work  out  its  own  salvation.  .  .  .  The  industry  is  beggared. 
Its  people  are  in  misery,  and  it  petitions  Congress  for  help.^^ 

The  Mine  Workers  in  1932-1933  took  every  occasion  to  press  for 
federal  assistance.  Delegations  headed  by  Vice-President  Philip  Mur- 
ray called  upon  candidate  Roosevelt  repeatedly  during  the  1932  cam- 
paign to  obtain  a  commitment  to  support  collective  bargainmg  in  coal.^^ 
In  hearings  in  January,  1933,  on  the  Thirty- House  bill  the  UMW  pro- 
loosed  amendments  outlawing  the  yellow-dog  contract  and  guarantee- 
ing the  right  of  workers  to  select  their  own  representatives.-*  The  fol- 
lowing month  Lewis  urged  action  to  foster  collective  bargaining  as  a 
means  of  combating  Communism  and  of  preserving  free  institutions.^^ 

The  AFL  moved  at  a  slower  pace  and  did  not  cliscard  voluntarism 
in  overt  policy  until  the  spring  of  1933.  The  drift  appeared  in  August 
1931,  however,  when  the  Executive  Council  called  for  anti-injunction 
legislation  representing  tlie  ideas  of  such  staid  leaders  as  JVIatthew 
Woll,  John  P.  Frey,  and  Victor  A.  Olander.^^  When  the  Norris-La- 
Guardia  Act  became  law,  moreover,  the  council  hailed  the  declaration 
of  policy  as  '"a  most  distinct  step  forward  in  the  government  attitude 
toward  organizations  of  labor  and  collective  bargaining."  ^^  Perhaps 
most  dramatic  was  the  reversal  on  unemployment  insurance  at  the 
1932  convention  where  the  Executive  Comicil,  in  defiance  of  the 
Gompers  tradition  of  voluntary  assistance,  called  for  federal  inter- 
vention in  this  field.-® 

At  the  same  time,  the  AFL  asked  the  government  to  expand  its 
acti\dty  in  the  collective  bargaining  area.  Green  gave  the  labor  pro- 
visions of  the  Davis-Kelly  bill  the  Federation's  blessing.  In  April 

^^  Ibid.  (Feb.  1,  1932)  ;  To  Create  a  Bituminous  Coal  Commission,  72d  Cong.,  1st  sess., 
Sen.,  Hearings  before  Subcomm.  on  Mines  on  S.  2935  (Mar.  14- Apr.  22,  1932),  pp.  1-3, 
61. 

22  To  Create  a  Coal  Commission,  Sen.  Hearings,  pp.  1346-^7. 

23  David  J.  McDonald  and  Edward  A.  Lynch,  Coal  and  Unionism,  a  History  of  the 
American  Coal  Miners'  Union  (Silver  Spring,  Md. :  1939),  pp.  193-94.  McDonald  to  tlie 
writer,  Nov.  24,  1947. 

-*  Thirty-Hour  Work  Week,  72d  Cong.,  2d  sess..  Sen.,  Hearings  before  Subcomm.  on 
Jud.  on  S.  5267  (Jan.  5-19,  19-35),  pp.  288-89. 

25  Investigation  of  Economic  Problems,  72d  Cong.,  2d  sess..  Sen.,  Hearings  before 
Comm.  on  Finance  pursuant  to  S.  Res.  315  (Feb.  13-28,  1933),  p.  300. 

■^Neio  York  Times.  Aug.  15,  1931  :  AFL.  Weekly  News  Serrice.  Aug.  22,  1931. 

2"  5Sd  Convention  American  Federation  of  Labor,  1932,  p.  66. 

28  Higgins,  op.  cit.,  pp.  59-72. 
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1933  the  AFL  proposed  an  amendment  to  the  Thirty-Hour  bill  to 
guarantee  to  workers  the  right  to  belong  to  unions  and  to  bargain 
through  freely  chosen  representatives.-^  At  this  time,  however,  the 
AFL's  prime  interest  was  unemployment,  since  the  right  to  join  a 
union  did  little  good  if  the  worker  was  on  the  streets.  Moreover,  the 
protagonists  of  volmitarism,  though  now  a  minority,  were  not  to  be 
ignored.^" 

Between  Governor  Roosevelt's  nomination  for  the  presidency  in  the 
summer  of  1932  and  his  inauguration  the  following  March  the  union 
movement  did  not  seek  a  commitment  on  colleclive  bargaining  from 
him  except  in  the  limited  area  of  coal.  Although  he  and  his  advisers 
considered  an  extraordinary  variety  of  legislative  proposals,  they 
gave  little  thought  to  encouraging  unionism  and  collective  bargain- 
ing.^^ Roosevelt's  campaign,  in  fact,  left  the  public  largely  unaware 
of  the  policies  he  would  represent.^^  As  Frances  Perkins  has  noted. 

The  New  Deal  was  not  a  plan  with  form  and  content.  It  was  a  happy  phrase  he 
[Roosevelt]  had  coined  during  the  campaign.  .  .  .  The  notion  that  the  New  Deal 
had  a  preconceived  theoretical  position  is  ridiculous.  The  pattern  it  was  to  as- 
sume was  not  clear  or  specific  in  Roosevelt's  mind,  in  the  mind  of  the  Demo- 
cratic party,  or  in  the  mind  of  anyone  else  taking  part  in  the  1932  campaign. 
There  were  no  preliminary  conferences  of  party  leaders  to  work  out  details  and 
arrive  at  agreements.^ 

The  New  Deal  was  made  possible  by  Roosevelt's  awareness  of  social 
evils,  receptiveness  to  ideas,  and  willingness  to  employ  the  power  of 
government  in  economic  life.  If  this  "constituted  a  national  program, 
then  a  man's  intention  to  build  a  house  constitutes  the  work  of  the 
architect,  of  the  contractor,  and  of  the  carpenters."  ^* 

Raymond  IMoley  has  shrewdly  characterized  Roosevelt  as  a  "patron" 
of  labor.  He  had  a  profound  concern  for  the  hardships  imposed  upon 
workers  by  depression,  perceiving  them  as  people  in  trouble  rather 
than  as  tables  of  statistics.  As  governor  of  New  York  he  had  sponsored 
a  program  of  social  welfare,  with  AFL  support,  including  ceilings  on 
hours  and  minimum  wages  for  women  and  children,  workmen's  com- 
pensation, factor}'-  inspection,  relief  and  public  works,  and  a  study  of 
unemployment  insurance  and  old-age  pensions. -^^  These  measures  re- 
veal a  f  a  ith  in  direct  legislation  to  assist  the  needy  rather  than  a  desire 
to  nurture  unionism  as  an  instrument  to  raise  their  standards.  There 
were,  in  addition,  blank  spots  in  the  fields  of  his  interest.  He  showed 
little  concern  with  collective  bargaining  as  contrasted  with  foreign 
affairs,  finance,  and  military  and  naval  policy.  The  details  bored  him 
and  he  relied,  therefore,  on  the  advice  of  his  experts.^^ 

For  his  own  education  and  to  prepare  material  for  campaign  ad- 
dresses, the  Governor  established  the  "brain  trust"  under  Moley. 

29  To  Create  a  Coal  Commission,  Sen.  Hearircs.  pp.  76-78  :  Thirfy-Honr  Bill,  7.Sd  Con?., 
1st  SPSS..  H.R.,  Hparings  before  Comm.  on  Labor  on  S.  158  and  H.R.  4557  (Apr.  25- 
May  5,  193?.).  pp.  66,  69. 

^  Shislildn  interview  ;  Slichter,  op.  cit.,  p.  272. 

^  Frank  int-erview. 

S3  Walter  Millis,  "Presidential  Candidates,"  The  Yale  Revieio,  XXI  (19.32),  1.V15: 
Oswald  Garrison  VUlard,  "The  Democratic  Trough  at  Chicago,  The  'Nation,  CXXXV 
(19.S2),  27. 

*>  Frances  Perkins,  The  Roosevelt  I  Knew  (New  York  :  1946),  pp.  166-67. 

*>  Raymond  IVIoley,  After  f^even  Years  (New  York:  19.39),  pp.  13-14:  Ernest  K.  Lindley, 
The  Roosevelt  Revolution,  First  Phase  (New  York  :  1933),  p.  11. 

■"■''■  Moley,  op.  cit..  p.  13;  Perkins,  op.  cit.,  chaps,  vii  and  viii  :  The  Piihlir  Papers  and 
Addresses  of  Franklin  7).  Roosevelt,  ed.  by  Samuel  I.  Rosenman  (New  York:  1938),  I, 
83-84. 90-9i,  104-105.  123. 

!"  Richberg,  Keyserling,  Wyzanski  interviews. 


25 

Specialists  recrnited  largely  from  Columbia  Univei-sity  formulated 
policies  for  agriculture,  the  tariff,  finance,  international  debts,  power, 
relief,  the  railroads,  governmental  economy,  and  presidential  power. 
No  expert  in  the  labor  relations  field  was  called  in  except  Donald 
Richberg,  who  worked  exclusively  on  the  railways.  The  bram  trusters 
themselves,  with  the  exception  of  Rexford  G.  Tugwell,  exhibited 
little  co7icern  with  trade  unions.^'  Tugwell  was  disturbed  by  their 
submissiveness,  by  tJieir  acquiescence  in  rule  by  business,  and  he  criti- 
cized the  AFL's  craft  structure,  the  backwardness  of  its  leadership, 
and  its  failure  to  employ  the  sen-ices  of  experts.^ 

The  1932  campaign  evoked  little  discussion  of  unionism.  The  spirit 
of  the  Democratic  platform  was  supplied  by  the  elder  statesmen  of  the 
"Wilson  era  and  em])hasized  a  balanced  budget,  sound  currency,  en- 
couragement of  competition  and  small  business,  less  intervention  by 
the  federal  government,  and  the  repeal  of  prohibition,  liut  did  contain 
a  plank,  at  AFL  insistence,  favoring  shorter  hours.^^  Except  for  the 
Boston  address  of  October  31st,  none  of  Roosevelt's  major  spee.ches 
dealt  primarily  with  tlie  problems  of  workers.  Its  preparation  involved 
the  only  important  rift  within  the  brain  trust.  Berle  and  Tugwell 
urged  a  direct  attack  upon  business  abuses  and  a  broad  afiimiative 
program,  while  ]SIoley,  General  Joluison,  Senator  Key  Pittman,  and 
Senator  James  F.  Byrnes  cautioned  moderation.  Roosevelt  sided  with 
consen-ative  counsel  and  indulged  largely  in  generalities.  On  the 
positive  side,  however,  he  pledged  direct  relief  and  public  works  for 
the  destitute,  supported  the  Wagner  employment  sei'vice  bill,  and 
reasserted  the  platform  statement  on  hours.  No  mentioTi  was  made  of 
collective  bargaining  ^°  but  in  minor  speeches  at  Indianapolis  and 
Terre  Haute  he  promised  to  call  a  conference  of  miners  and  operators 
and,  if  they  were  able  to  agree  on  a  stabilization  program,  to  recom- 
ment  legislation." 

Although  not  a  member  of  the  brain  trust,  Frances  Perkins  was  one 
of  Roosevelt's  closest  advisers  on  labor  mattei-s,  particularly  where  they 
impinged  upon  social  welfare.  She  had  worked  on  factory  safety, 
women  in  industry,  workmen's  compensation,  and  related  problems  for 
over  twenty  years  and  was  his  industrial  commissioner  in  the  State 
Department  of  Labor.  Roosevelt's  regard  for  her  is  revealed  in  the  fact 
that  he  named  her  Secretary  of  Labor  in  the  face  of  vigorous  AFL 
opposition.  When  offered  the  post,  she  outlined  a  broad  prospective 
program  which  received  his  approval.  It  covered  unemployment  relief, 
public  woi'ks,  minimum  wages  and  maximum  hours,  unemployment 
and  old-age  insurance,  abolition  of  child  labor,  and  an  employment 
service.  Again,  a  collective  bargain  policy  was  notably  absent  for  ]Miss 
Perkins  had  little  confidence  in  the  miion  movement  as  an  instrument 
of  social  advancement.*^ 

3'' Moley,  op  cif.,  pp.  15  ff.  Cf.  also.  A.  A.  B^rle.  Jr.,  and  Gardiner  C.  Means,  The  Morlern 
Corporation  and  Private  Property  (New  York  :  1932)  ;  Hugh  S.  Johnson,  The  Blue  EanJe 
from  Egg  to  Earth  (New  York:  1935)  :  Unofficial  Observer,  The  Ncv:  Dealers  (New  York: 
1934)  :  Lindley,  loc.  cit. ;  Rexford  G.  Tugwell,  The  Industrial  Discipline  and  the  Oovern- 
mental  Arts.  New  York  :  1933). 

"^  Tugwell.  op.  cif.,  pp.  5-6,  133,  157. 

39  Walter  Lippmann,  Interpretations,  1931-1932,  ed.  by  Allan  Nevlns  (New  York  :  1932), 
pp.  308-10  :  Irving  Bernstein,  "Labor  and  the  Recorerv  Program,  1933,"  Quarterly  Journal 
of  Economics,  LX  (19461.  272. 

<"  :M:oley,  op.  cit.,  pp.  66-63  :  Roosevelt  Public  Papers.  I.  84-55. 

*i  Lawrence  Dwver  to  Roosevelt.  Mar.  9,  1933,  Berle  to  Marvin  Mclntvre,  Apr.  10,  193* 
Wh'te  House,  O.F,  175.  Coal  :  McDonald  to  the  writer.  Nov.  24,  1947. 

^'Perkins,  op.  cit.,  pp.  150-52:  Frances  Perkins,  "Eight  Years  as  Madame  Secretary," 
Fortune,  XXIV  (1941),  77;  Wyzanski  interview 
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The  man  who  was  to  provide  the  principal  link  between  the  unions 
and  the  New  Deal  was  Senator  Eobert  F.  Wagner  of  New  York,  who 
had  the  former's  complete  confidence.  Wagner  had  been  an  outstanding 
progressive  in  the  New  York  Assembly  and  Senate  (1905-1918)  and 
sponsored  the  resolution,  following  the  Triangle  shirtwaist  fire,  that 
created  the  Factory  Investigation  Commission.  The  commission  under 
his  chairmanship  laid  the  basis  for  a  notable  factory  code  and  work- 
men's compensation  law.  As  a  judge  he  is  credited  with  granting  the 
first  injunction  to  a  union  restraining  an  employer  from  interfering 
with  lawful  activities.^^  With  his  law  partner  and  later  legislative  secre- 
tary, Simon  H.  Kifkind,  he  was  instrumental  in  preparing  a  key  case 
assaulting  the  Hitchman  doctrine,  the  New  York  Court  of  Appeals 
holding  a  yellow-dog  contract  unenforceable  and  no  basis  for  an  injunc- 
tion.^* This  in  turn  led  him  to  prevail  upon  Senator  Norris,  chairman 
of  the  Judiciar}^  Committee,  to  seek  expert  assistance  in  formulating 
the  anti-injunction  bill.  By  1933,  in  fact,  Wagner  was  recognized  as  the 
member  of  Congress  most  active  in  the  labor  field,  having  sponsored 
measures  dealing  with  unemployment  compensation,  public  works  and 
relief,  employment  exchanges,  and  a  census  of  those  out  of  work.'*^ 

In  Wagner's  view  there  was  an  essential  relationship  between  collec- 
tive bargaining  and  democracy.  He  observed  that, 

The  development  of  a  partnership  between  industry  and  labor  in  the  solution 
of  national  problems  is  the  indisiJensable  complement  to  political  democracy. 
And  that  leads  ns  to  this  all-important  truth :  there  can  no  more  be  democratic 
self-government  in  industry  without  workers  participating  therein,  than  there 
could  be  democratic  government  in  politics  without  workers  having  the  right  to 
vote.  .  .  .  That  is  why  the  right  to  bargain  collectively  is  at  the  bottom  of 
social  justice  for  the  worker,  as  well  as  the  sensible  conduct  of  business  affairs. 
The  denial  or  observance  of  this  right  means  the  difference  between  despotism 
and  democracy.*' 

*"  Oswald  Garrison  Villard,  "Pillars  of  Government,  Robert  F.  WaRner,"  Forum  A 
Century,  XCVI  (1936),  124-25;  I.  F.  Stone,  "Robert  F.  Wagner,"  The  Nation,  CLIX 
(Oct.  28,  1944),  507;  Owen  P.  White,  "When  the  Public  Needs  a  Friend,"  Collier's, 
XCill  (June  2,  1934),  18,  60  ;  Perkins,  The  Roosevelt  I  Knew,  pp.  17,  22. 

**  Interhoroufjh  Rapid  Tratmit  Co.  v.  Green  (N.Y.,  1928),  131  Misc.  682.  For  its  sig- 
nificance, cf.  Felix  Frankfurter  and  Nathan  Greene,  The  Lahor  Injunction  (New  York: 
1930).  pp.  40^2,  270-72,  and  Homer  F.  Carey  and  Herman  Oliphant,  "The  Present  Status 
of  the  Hitchman  Case,"  Columbia  Law  Review,  XXIX  (1929). 

*■'>  Rifkind  interview  :  Keyserling  to  the  writer,  .Tnne  11,  1948. 

^Quoted  by  Leon  H.  Keyserling,  "Why  the  Wagner  Act?"  The  Wagner  Act:  After 
Ten  Years,  ed.  by  Louis  G.  Silverberg  (Washington :  1945),  pp.  12-13. 


III.  FIRST  STEP:  SECTION  T(a) 

The  prime  problem  facing  the  new  administration  on  ]March  4, 1933, 
■was  the  stimuhition  of  business  with  a  consequent  reduction  in  the 
number  of  the  miemployed.  Among  the  hundreds  of  proposals 
advanced  to  achieve  these  purposes  four  received  the  support  of  impor- 
tant interest  groups  and  leaders  and  were  incorporated  in  varying 
degrees  in  the  New  Deal's  basic  revival  measure,  the  National  Indus- 
trial Recovery  Act.  The  first  called  for  the  spread  of  available  employ- 
ment by  compulsory  shortening  of  hours,  urged  by  the  AFL  and  such 
public  officials  as  Senator  Hugo  L.  Black  of  Alabama  and  Governor 
John  G.  Winant  of  New  Hampshire.  The  creation  of  jobs  and  mass 
purchasing  power  through  public  works  was  the  second,  proposed  by 
the  AFL,  many  economists,  and  Senators  Wagner,  Robert  M.  La  Fol- 
lette,  Jr.,  of  ^Visconsin,  and  Edward  P.  Costigan  of  Colorado.  The 
third  would  suspend  the  antitrust  laws,  permitting  businessmen 
through  trade  associations  to  regulate  prices,  production,  and  labor 
standards.  It  was  pressed  by  the  Chamber  of  Commerce,  the  NA^NI, 
independent  business  leaders  like  Bernard  M.  Baruch,  General  John- 
son, Gerard  Swope,  and  Dr.  Meyer  Jacobstein,  and  was  conditionally 
acceptable  to  organized  labor.  The  final  proposal,  backed  by  unions, 
particularly  the  Mine  "Workers,  urged  a  guarantee  of  the  right  of 
workers  to  organize  and  bargain  collectively.^ 

The  shorter  hours  group  seized  the  initiative  on  December  21,  1932, 
when  Black  introduced  the  Thirty-Hour  bill.  It  Avould  have  barred  in- 
terstate commerce  to  articles  produced  in  establishments  "in  which  any 
person  was  employed  or  permitted  to  work  more  than  five  days  in  any 
week  or  more  than  six  hours  in  any  day."  ^  In  hearings  before  a  Senate 
subcommittee  in  January,  1933,  AFL  President  William  Green  de- 
scribed the  measure  as  a  fundamental  attack  upon  tlie  depression  by 
spreading  work  and  reducing  teclinological  unemployment.  Though 
doubtful  as  to  its  constitutionality,  he  warned  that  the  Federation 
might  call  general  strikes  to  obtain  passage.^  Philip  ^Murray  for  the 
miners,  however,  pointed  out  that  employers  would  lower  wages  if 
hours  were  reduced.  Smce  the  bill  faced  the  formidable  constitutional 
hurdle  of  the  child  labor  case,"*  he  proposed  that  labor  protect  its  wages 
by  collective  bargaining,  suggesting  an  amendment  to  prohibit  ship- 
ment in  commerce  of  articles  in  whose  manufacture  "it  is  made  a  con- 
dition of  employment  that  the  workers  engaged  in  such  manufacture  or 
production  shall  not  belong  to,  remain,  or  become  a  member  of  a  labor 
organization,  or  in  which  they  shall  be  denied  the  right  to  collectively 
bargain  for  their  wages  through  chosen  representatives  of  their  own."  ^ 

1  Irvine:  Bernstein.  "Labor  and  the  Recovery  Program,  1933."  Quarterly  Journal  of 
Economics,  LX  (1946).  270-71  :  Staff  Studies,  National  Archives,  NRA,  pp.  113-18. 

2  Cong.  Record,  LXXVII.  pt.  vi.  5901. 

3  Thirty-Hour  Work  Week.  72d  Con?..  2d  sess..  Sen.,  Hearings  before  Subcomm.  on  Jud 
on  S.  .5267.  pt.  i  (Jan.  5-19,  19.33),  pp.  2-22. 

*  Hammer  v.  Daqenhart  (191S),  247  U.S.  251. 

6  Thirty-Hour  Work  Week,  Sen.  Hearings,  pp.  288-97. 

(27) 
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Industry  except  for  a  few  hosiery  employers  denounced  the  Black  bill 
as  imconstitutional  and  bad  economics.*^ 

On  March  30,  after  Eoosevelt  had  summoned  Congress  into  special 
session,  the  Judiciary  Committee  reported  the  bill  favorably  with  a 
reservation  on  constitutionality.'  When  Senate  debate  began  on  April 
3,  it  became  evident  that  the  measure  would  be  passed.  The  Adminis- 
tration would  then  be  presented  with  a  recovery  program  without 
having  taken  a  hand  in  its  form.ulation.  After  a  hurried  White  House 
cnference.  Senate  majority  leader  Joseph  T.  Kobinson  on  April  5th 
therefore  introduced  an  amendment  to  raise  maximum  hours  to  36  per 
week  and  8  per  day.  The  Administration  amendment  was  defeated  48 
to  41,  however,  and  the  following  day  the  Senate  adopted  the  bill,  53 
to  30.8 

The  President  was  exercised  since  he  regarded  it  as  unconstitutional 
and  so  rigid  as  to  be  economically  unworkable.  Wagner  felt  it  inade- 
quate for  recovery,  while  Raymond  Moley  and  General  Johnson,  re- 
garding the  bill  as  "utterly  impractical,"  recommended  that  it  be  killed. 
Roosevelt  decided,  nevertheless,  to  support  the  Secretary  of  Labor's 
•efforts  to  gain  flexibility  in  amendments  addressed  on  April  25th  to 
the  House  Labor  Committee.^  These  changes,  approved  by  several  cab- 
inet members  but  not  submitted  to  the  AFL,  called  for  a  sliding  scale 
of  hours,  from  thirty  to  forty  weekly  with  a  maximum  of  eight  daily, 
as  well  as  minimum  wages.  In  both  cases  tripartite  boards  with  union 
representation  where  possible  would  make  determinations.^" 

Green  then  told  the  committee  that  the  AFL  would  occept  tlie 
amendment  on  hours,  but  only  because  it  represen.ted  an  Administra- 
tion policy.  Minimum  wages,  however,  were  rejected  except  for  women 
and  children  since  the  AFL  felt  that  minima  tended  to  become  Piaxima 
and  thereby  reduced  skilled  rates.  Inasmuch  as  tri]:>artite  boards  could 
not  possibly  represent  workers  in  the  absence  of  unions,  he  proposed 
an  amendment:  "Workers  .  .  .  shall  not  be  denied  ])y  their  em]5loyer 
the  free  exercise  of  the  right  to  belong  to  a  bona  fde  labor  organiza- 
tion and  to  collectively  bargain  for  their  wa^es  through  their  own 
chosen  representatives."  ^^  Industry  vigorously  opposed  the  Secre- 
tary's amendments.^- 

On  May  10th  the  committee  issued  a  unanimous  report,  concodiiig 
fully  to  organized  labor  with  respect  to  collective  bai-gaininc;.  A  tri- 
partite Trade  Regulation  Board,  chaired  by  the  Secretarv  of  Labor, 
would  license  firms  to  engage  in  commei'ce  which  were  affiliated  with 
trade  associations  that  made  agreements  with  unions,  or  unaffiliated 
but  in  compliance  with  such  contracts,  or  willing  to  accept  board  regu- 
lations regarding  Avages,  conditions,  and  limitations  on  production. 
Licensees  would  maintain  the  nve-day  week  and  six-hour  day  and  pay 
wages  sufficient  for  standards  of  decency.  A  license  would  be  denied 

«7btd.,  pp.  190  fif.,  272-73. 

'  Sen.  Rep.  No.  114.  73d  Con^.,  1st  sess.  (Mar.  30,  19.S3). 

^Cono  Record,  CXXVII,  pt  ii.  117S-99  1244-1350;  Raymond  Molev  After  Seven  Years 
(New  York  :  1939)  p  186. 

9  Frances  Perkins,  The  Roosevelt  I  Knew  (New  York  :  1946).  pp.  192-96  ;  Moley,  op.  cit., 
p.  186  :  Rifkind  interview. 

i°C.  F.  Rods,  NRA  Economic  Planning  (Bloominpton.  lU.  :  1937).  p.  40:  AFL.  Weekltf 
News  Service,  Mar.  4,  1933  ;  Thirty -Hour  Bill,  73d  Conj:..  1st  spss..  H.R.  Hearings  before 
Comm.  on  Labor  on  S.  158.  H.R.  45.57  (Apr.  25-May  5,  1933),  pp.  2-lS,  26. 

"  House  Hearings,  Thirty-Hour  Bill,  p.  66. 

"/bif/.,  pp.  91-92,  199,  511,  707,  713. 
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for  articles  in  the  production  of  which  children  or  enforced  labor  were 
employed,  nor  would  one  be  issued  to  a  firm  in  which 

any  worker  who  was  a  signatory  to  any  contract  of  employment  prohibiting  such 
worker  from  joining  a  labor  union  or  employees'  organization,  was  employer,  or 
any  goods,  articles,  or  commodities  [were]  produced  by  any  person  whose  em- 
ployees were  denied  the  right  to  organization  and  representation  in  collective 
bargaining  by  individuals  of  their  own  choosing." 

The  Black  bill  was  doomed  even  before  the  committee  reported  since 
Roosevelt  had  thrown  his  full  weight  behind  an  Administration  sub- 
stitute. Despite  a  direct  appeal  by  the  AFL  Executive  Council,  he 
withdrew  support  on  May  1,  burying-  the  report  in  the  Rules  Commit- 
tee. The  President  had  concluded  that  the  endorsement  of  industry, 
denied  to  the  Black  bill,  was  vital.  Hence  activity  on  the  Administra- 
tion bill  proceeded  under  forced  draft. ^'^ 

The  President,  in  fact,  in  March,  1933,  had  asked  Wagner,  the  Con- 
gressional focal  point  of  recovery  planning  and  a  tiiisted  adviser  as 
well,  to  shape  a  legislative  policy.  During  the  previous  fall  Jacob- 
stein  had  suggested  the  trade  association  idea  to  halt  deflation  and,  to 
examine  this  plan,  the  Senator  called  together  a  representative  group 
in  April.  Leading  members,  in  addition  to  Wagner,  Rifkind,  and 
Jacobstein,  were:  Harold  Moulton  of  the  Brookings  Institution;  Vir- 
gil D.  Jordan  of  the  National  Industrial  Conference  Board;  M.  C. 
Rorty,  an  industrial  economist;  Fred  I.  Kent  of  the  Bankers  Trust 
Company ;  James  H.  Rand,  Jr.,  of  Reniington-Rand ;  the  trade  asso- 
ciation attorney  David  L.  Podell;  W.  Jett  Lauck,  economist  of  the 
Mine  Workers ;  and  Representative  ]M.  Clyde  Kelly,  cosponsor  of  the 
coal  bill.  Convinced  after  several  sessions  that  the  group  was  too  large 
and  represented  irreconcilable  elements,  Wagner  appointed  a  draft- 
ing committee  consisting  of  Moulton,  Jacobstein,  Podell,  and  Lauck. 
Their  measure  provided  for  self-regulation  of  business  through  trade 
associations,  a  public  works  program,  and  a  guarantee  of  the  right 
to  bargain  collectively.  Moulton,  Jacobstein,  and  Podell  emphasized 
the  first;  the  Senator  insisted  upon  the  second;  and  Lauck,  with 
Wagner's  support,  backed  the  miners'  leading  demand.  This  last  they 
justified  on  the  ground  that  businessmen  would  have  mifettered  con- 
trol over  wages  and  hours  unless  labor  organized  as  a  counterbalance. 
Jerome  N.  Frank,  Counsel  of  the  Agricultural  Adjustment  Adminis- 
tration, and  Jolm  Dickinson,  Assistant  Secretary  of  Commerce,  then 
joined  the  group,  but  only  the  former  interested  himself  in  the  labor 
provision.^^ 

On  April  11th  Roosevelt  instructed  Moley  to  work  on  a  recovery 
measure  without  informing  him  of  the  activities  already  under  way. 
Laden  with  other  responsibilities,  Moley  on  April  25th  passed  on  the 
assignment  to  General  Johnson,  who  cared  only  about  a  program  of 
self-regulation  for  business.  Although  neither  regarded  labor  policy 
as  relevant  to  recovery,  the  AFL's  political  strength  demonstrated 
in  the  Black  bill  compelled  a  concession.  Hence  t:hey  called  on  Don- 
ald R.  Richberg,  who  drafted  a  collective  bargaining  statement  based 
upon  his  experience  with  the  Railway  Labor  Act  and  the  Norris- 

13  H.R.  Rep.  No.  124,  TSd  Cong.,  1st  sess.  (May  10,  19.33 K 

"  Staff  Studies,  National  Archives,  NRA,  p.  120  ;  Moley,  op.  cit.,  p.  187  ;  Cong.  Record, 
LXXVII,  pt.  vi,  5805  :  AFL,  Weekly  News  Service,  May  6,  1938. 

«  Jacobstein,  Lauck,  Rifkind,  Frank  interviews  ;  Rods,  op.  cit.,  pp.  38-39. 
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LaGuardia  Act,  emphasizing  freedom  of  association  in  the  designa- 
tion of  bargaining  representatives.^® 

Early  in  May  the  President  summoned  both  groups  to  the  White 
House  where  they  agreed  to  inchide  the  trade  association  formula,  a 
guarantee  of  collective  bargaining,  and  public  works.  By  this  combina- 
tion he  hoped  to  win  the  support  of  business  and  labor,  since  he  re- 
garded the  backing  of  both  as  necessary  for  the  success  of  the  program. 
A  drafting  committee,  consisting  of  Budget  Director  Lewis  W. 
Douglas,  Wagner,  Johnson,  Richberg,  Dickinson,  Assistant  Secretary 
of  Agriculture  Eexford  G.  Tugwell,  and  Secretary  Perkins,  started 
to  work  on  a  unified  bill,  but  after  several  meetinigs  the  last  three 
dropped  out,  leaving  the  final  drafting  to  Douglas,  Wagner,  Johnson, 
and  Richberg.  An  NAM  delegation  appealed  to  Roosevelt  to  revise  the 
labor  section  drastically.  He  referred  them  to  the  committee,  which, 
under  Wagner's  influence,  refused  to  make  the  change.^" 

Sec.  7(a)  of  the  National  Industrial  Recovery  bill,  submitted  to 
Congress  by  the  President  on  JNIay  IT,  1933,  required  that 

Every  code  of  fair  competition,  agreement,  and  license  approved,  prescribed,  or 
issued  imder  this  title  shall  contain  the  following  conditions : 

1)  that  employees  shall  have  the  right  to  organize  and  bargain  collectively 
through  representatives  of  their  own  choosing, 

2)  that  no  employee  and  no  one  seeking  employment  shall  be  required  as  a 
condition  of  employment  to  join  any  organization  or  to  refrain  fi'om  joining  a 
labor  organization  of  his  own  chosing.  and 

3)  that  employers  shall  comply  with  the  maximum  hours  of  labor,  minimum 
rates  of  pay,  and  other  working  conditions  appfoved  or  prescribed  by  the 
President.^* 

Since  wages,  hours,  and  working  conditions  were  already  detennined 
by  bargaining  in  some  industries,  7(b)  empowered  employers  and  em- 
ployees to  reach  agreements  which,  when  approved  l^y  the  President, 
would  have  the  force  of  codes  of  fair  competition.  Where  collective 
bargaining  did  not  exist.  Sec.  7(c)  authorized  the  President  to  fix 
maximum  hours,  minimum  rates,  and  other  conditions  which  would 
then  have  the  effect  of  codes. 

Immediately  preceding  the  hearing's  of  the  House  Ways  and  INIeans 
Committee  on  May  18th,  an  emergency  conference  of  the  AFL  in 
Washington  voted  to  insist  on  changes  in  both  clauses  (1)  and  (-)  of 
7(a).^^  On  May  19th  Green  proposed  to  the  committee  tliat  the  first, 
after  guaranteeing  to  employees  the  right  to  organize,  should  continue, 
"and  shall  be  free  from  the  interference,  restraint,  or  coercion  of 
employers  of  labor  or  their  agents,  in  the  designation  of  such  repre- 
sentatives or  in  self-organization  or  in  other  concerted  activities  for 
the  purpose  of  collective  bargaining  or  other  mutual  aid  or  protec- 
tion." -°  This  language,  taken  verbatim  from  the  Anti-injunction  Act, 

"  Molev,  op.  eit.,  pp.  187-88;  Hugh  S.  Johnson,  The  Blue  Eagle  from  Egg  to  Earth 
(Garden 'Citv,  X.Y.  :  1&35),  pp.  201-03;  Donald  R.  Riphber?,  The  Rainbow  (New  York: 
1930).  p.  106:  John  T.  Flynn,  "Whose  Child  Is  the  NRA?"  Harpers  Magaxine.  CLXIX 
(1934),  300-92;  Lauck  interview.  Richtierg  insists  that  he  had  not  seen  the  Wagner 
version  prior  to  drawincr  his  own.  Ric-hbere  interview  ;  Richberg  to  N.  von  Hoershel- 
man.  Sen.  26.  1933,  National  Archives,  NRA,  No.  3706. 

"  Richberg.  Frank.  Jacobstein  intcrviev.s  ;  Roos.  op.  cit.,  pp.  39-40  :  Richberg,  op.  cit., 
pp.  107-09  :  Violations  of  Free  Speech  and  Rights  of  Labor,  76th  Cong..  1st  sess..  Sen.. 
Hearings  before  Subcomm.  on  Edu.  and  Labor  on  S.  Res.  266,  pt.  17,  7414,  hereafter  cited 
as  La  FoUette  Comm.  Hearings 

IS  73d  Cons:.,  1st  sess.,  H.R.  5664  (May  17,  1933). 

'^  53d  Convention  American  Federation  of  Lahor,  1933,  p.  41. 

^National  lyidustrial  Recovery,  73d  Cone:.,  1st  ses.i.,  H.R.,  Hearings  on  H.R.  5664  before 
Comm.  on  Ways  and  Means  (May  18-20, 1933) ,  p.  117. 
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aimed  to  buttress  these  rights  against  employer  restrictions.  He  also 
recommended  that  in  the  second  clause  ''company  union"  be  substi- 
tuted for  "organization,"  to  read,  "that  no  employee  and  no  one  seek- 
ing employment  shall  be  required  as  a  condition  of  employment  to 
join  a  company  union,  or  to  refrain  from  joining  a  labor  organization 
of  his  own  choosing."  ^^  The  intent  was  to  safeguard  the  closed  shop, 
which  might  be  defined  as  "any  organization,"  thereby  outlawing 
agreements  in  which  membership  in  a  trade  union  was  a  condition  of 
employment.  He  did  not.  however,  suggest  rewording  the  first  clause 
for  the  same  purpose.  With  these  amendments  the  AFL  offered  to 
endorse  the  bill  without  qualification.^- 

Henry  I.  Harriman  of  the  Chamber  of  Commerce  did  not  discuss 
the  labor  provisions  in  his  testimony.  In  fact,  no  representative  of 
industry  objected  to  Sec.  7(a)  or  the  AFL's  amendments.  The  Federa- 
tion and  the  Chamber,  indeed,  had  agreed  privately  that  the  former 
would  accept  the  trade  association  features  in  return  for  the  Cham- 
ber's pledge  to  accept  the  labor  section,  the  NAM  refusing  to  accede.^^ 
Senator  Wagner,  speaking  for  the  Administration  before  the  com- 
mittee, supported  the  AFL  proposals.  On  May  23d  the  Ways  and 
]\Ieans  Committee  reported  the  bill  out  with  Sec.  7(a)  in  the  AFL 
foi-m.'* 

The  House  adopted  the  recovery  bill  in  only  two  days,  deliate  being 
limited  by  the  cloture  rule  and  amendments  resti'icted  to  those  intro- 
duced by  the  committee.  There  was  no  discussion  of  the  labor  pro- 
visions or,  with  one  minor  exception,  of  the  AFL  amendments.  The 
House  on  May  26th  passed  the  bill  with  7(a)  in  the  committee's 
form  by  a  vote  of  325  to  76.-^ 

The  hearings  of  the  Senate  Finance  Committee  between  May  22d 
and  June  1st  marked  a  sharp  change  in  the  attitude  of  employers, 
acquiescence  giving  way  to  disapproval  as  the  initiative  passed  from 
the  Chamber  to  the  NAM.  In  a  press  statement  NAM  President 
Eobert  L.  Lund  denounced  Sec.  7,  declaring  that  employers  would  be 
required  to  deal  with  Communistic  and  racketeering  organizations 
and  that  employee  welfare  plans  might  be  destroyed.-*^  He  called 
an  emergency  meeting  in  Washington  which  on  June  3d,  despite 
Jolmson's  restraining  efforts,  proposed  amendments  "to  make  it  clear 
that  there  is  neither  the  intention  nor  the  power  to  reorganize  present 
mutuall}^  satisfactory  employment  relations,  nor  to  estal^lish  any  rule 
which  will  deny  the  right  of  employers  and  employees  to  bargain  in- 
dividually or  collectively."  ^^ 

James  A.  Emery,  appearing  for  the  NA]M  before  the  committee, 
charged  that  7(a)  would  deprive  Americans  of  their  precious  liberty 
to  associate  or  not  associate  by  requiring  that  workmen  join  labor  orga- 
nizations. Employment  relations  would  be  molded  into  a  single  form, 
the  trade  union,  despite  the  fact  that  three  times  as  many  workers  were 
members  of  employee  representation  plans  (company  unions).  Sec. 
7(a)  wou]d  disrupt  existing  satisfactory  relationships  and  retard  re- 

-1  Ihid.,  p.  lis.  Italics  mine. 
^^  hoc.  cit. 

~  Jacobstein,   Shishkin  interviews. 

21  7\Uitional  Ituhixtrinl  Recovery,  House  Hearings,  pp.  122,  137  ;  H.R.  Rep.  No.  159,  7.3d 
Cone,  1st  sess.  (Mav  2.3.  10.33). 

■^"""(''mg.  Reroi-'l.  LXXVII.  pt.  Iv.  4220-21  ;  pt.  v,  4373. 

""  New  York  Times.  Mar  18.  Iit3.3. 

^  Ihifl.,  May  31.  June  4,  1933;  La  Follctte  Comm.  Hearings,  pt.  17,  7561-6-3. 

85-167 — 74 — pt.l 4 


32 

covery.  If,  however,  the  committee  believed  that  some  statement  was 
essential,  Emery  urged  this  substitute  language : 

1)  that  employers  and  employees  shall  have  the  right  to  organize  and  bar- 
gain collectively  in  any  form  mutually  satisfactory  to  them  through  representa- 
tives of  their  own  choosing, 

2)  that  no  employee  and  no  one  seeking  employment  shall  be  required  as  a 
condition  of  employment  to  join  or  refrain  from  joining  any  legitimate  organi- 
zation, nor  shall  any  persons  be  precluded  from  bargaining  individually  or 
collectively."* 

The  stiffening  of  attitude  appeared  also  in  a  letter  from  Harriman 
which,  in  contrast  with  his  earlier  silence,  now  recommended  amend- 
ments to  support  the  open  shop.-^ 

Spokesmen  for  the  steel  industry  in  particular  opposed  7(a). 
Charles  R.  Hook  of  AR]MCO  warned  that  it  endangered  "the  happy 
relationship  which  has  existed  between  employer  and  employee  in  this 
country,"  and  supported  the  NAM  amendments  to  undermine  the 
closed  shop  and  protect  the  company  union.-''  "The  industry,"  Robert 
P.  Lamont  of  the  Iron  and  Steel  Institute  declared,  "stands  positively 
for  the  open  shop."  The  steel  companies,  though  prej^ared  to  deal  with 
their  own  employees,  refused  to  bargain  with  "outside  organizations 
of  labor  or  with  individuals  not  its  employees."  Accordingly,  the  in- 
dustr}^  "most  strongly  objects"  to  7(a)  or  even  to  language  which 
"implies"  that  it  might  have  to  deal  with  anions.  "If  this  position  is 
not  protected,"  he  warned,  "the  industry  is  positive  in  the  belief  that 
the  intent  and  purpose  of  the  bill  cannot  be  accomplished."  ^^ 

John  L.  Lewis  opposed  the  XA]M  amendments  for  both  his  union 
and  the  AFL.  After  assailing  industry's  reversal  during  the  hearings, 
he  charged  that  despite  its  protestations  steel  management  practiced  a 
"closed  shop"  by  barring  emplo3'ment  to  union  members.  Although  the 
bill  virtually  required  emplo3'ers  to  organize  in  trade  associations  they 
sought  to  deny  their  employees  the  less  than  equal  right  to  associate 
in  unions.  Offering  solace  to  industry,  Lewis  pointed  out  that  7(a) 
would  not  destroy  company  unions  if  the  employees  wished  to  remain 
members,  but  only  forbade  an  employer  to  require  membership  as  a 
condition  of  employment.^^ 

Senator  David  I.  "Walsh  of  INIassachusetts  then  proposed  an  amend- 
ment to  clause  (2)  of  7(a).  supported  by  the  AFL,  so  as  to  read 
[amendment  italicized],  "no  employee  and  no  one  seeking  employment 
shall  be  requird  as  a  condition  of  employment  to  join  any  company 
union  or  to  refrain  from  joining,  organizing  or  assisting  a  labor  oiga- 
nization  of  his  own  choosing."  He  pointed  out  that  yellow-dog  con- 
tracts not  only  prohibited  employees  the  right  to  join  but  also  denied 
them  the  right  to  engage  in  these  related  activities.  The  committee  ac- 
cepted this  language.^^ 

The  committee  report  of  June  5th  accepted  industry's  position  with 
respect  to  "existing  saisfactory  relationships"  in  clause  (1).  A  proviso 
proposed  by  Senator  Champ  Clark  of  Missouri  won  unanimous  adop- 
tion and  the  endorsement  of  Richborg  (who  suggested  "satisfactory") 
and  Jolmson.  The  amended  clause  read  [changes  italicized], 

That  employees  shall  have  the  right  to  organize  and  bargain  collectively 
through  representatives  of  their  own  choosing,  and  shall  be  free  from  the  inter- 
ns iV'aHonai  Industrial  Recovery,  73d  Cong..  1st  spss..  Sen..  Hearings  before  Comm.  on 
Fin.  on  S.  1712  and  H.R.  5755   (May  22-June  1,  1933),  p.  288. 

^  IhicL,  p.  408. 

3"  Ihid.,  p.  389. 

^  Thirl.,  pp.  .394-95. 

3-  Ihid.,  pp.  404-07. 

»  Cong.  Record  LXXVII,  pt.  v,  4799. 
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ference,  restraint  or  coercion  of  employers  of  labor,  or  their  agents,  in  the 
designation  of  such  representatives  or  in  self-organizatio7i  or  in  other  concerted 
activities  for  the  purpose  of  collective  bargaining  or  other  mutual  aid  or  protec- 
tion. Provided,  That  nothing  in  this  Title  shall  be  construed  to  cotnpel  a  change 
in  exist  171  g  satisfactory  relatio7iships  hetween  the  employees  and  employers  of 
any  particular  plant,  firm,  or  corporation,  except  that  the  employees  of  any  par- 
ticular plant,  firm,  or  corporation  shall  have  the  right  to  organise  for  the  purpose 
of  collective  bargaining  tvith  their  employer  as  to  wages,  hours  of  labor,  and 
other  conditions  of  employment.^ 

This  amendment  not  only  sanctioned  company  unions  but  might 
have  been  construed  to  negate  Sec.  7(a)  entirely.  The  AFL  denounced 
it  at  a  later  date,  declaring  itself  opposed  to  the  bill  in  that  form.^' 

The  Clark  proviso,  however,  had  been  adopted  on  June  8th  without 
debate  when  Senator  Norris  hastened  into  the  chamber  to  insist  upon 
reconsideration.  After  emphasizing  its  significance,  he  won  the 
courtesy  of  full  debate  and  a  roll  call.  The  proviso  in  his  judgment 
legalized  employer-dominated  unions  and  nullified  the  preceding 
language.  Employers  might  organize  company  unions,  thereby  creat- 
ing '"satisfactory-  conditions,  with  the  purpose  of  thwarting  free 
association.  "Wagner  voiced  an  additional  fear  lest  it  condone  the 
yellow-dog  contract.  Clark,  decrying  these  views  as  exaggerations, 
empliasized  that  Richberg,  a  leading  labor  lawyer,  had  approved  the 
proviso.  Senator  Burton  K.  Wheeler  of  Montana  expressed  incre- 
dulity, while  La  Follette  pointed  out  that  the  attorney  had  acted  in 
a  private  capacity  rather  than  for  the  railway  organizations.  Norris' 
intei\ention  bore  fruit  in  the  roll  call:  the  proviso  was  defeated,  46 
to  31.^''^  The  issue  squarely  tested  the  strength  of  those  who  suppoi-ted 
the  trade  union  as  against  those  who  preferred  an  equal  status  for  it 
and  the  company  union. 

"Wheeler  then  proposed  a  fourth  clause  to  prohibit  employers  from 
transporting  employees  "from  one  State,  county,  city,  or  place  to 
ariother  for  the  ]^urpose  of  taking  the  place  of  men  out  on  strike," 
cliarging  that  strikebreaking  was  the  chief  cause  of  bloodshed  in  labor 
difficulties.  The  amendment,  however,  was  rejected  without  a  roll 
call." 

The  conference  committee  of  the  House  and  Senate  made  no  changes 
in  7(a)  and  the  President  signed  the  National  Industrial  Recovery  Act 
on  June  16, 1933.^®  The  labor  section  read : 

Every  code  of  fair  competition,  agreement,  and  license  approved,  pi-escribed, 
or  issued  under  this  title  shall  contain  the  following  conditions:  (1)  That  em- 
ployees shall  have  the  right  to  organize  and  bargain  collectively  through  repre- 
sentatives of  their  own  choosing,  and  shall  be  free  from  the  interference,  restraint, 
or  coercion  of  employers  of  labor,  or  their  agents,  in  the  designation  of  such 
representatives  or  in  self-organization  or  in  other  concerted  activities  for  the 
purpose  of  collective  barganing  or  other  mutual  aid  or  protection;  (2)  that  no 
employee  and  no  one  seeking  employment  shall  be  required  as  a  condition  of 
employment  to  join  any  company  union  or  to  refrain  from  joining,  organizing, 
or  assisting  a  labor  organization  of  his  own  choosing;  and  (3)  that  employers 
shall  comply  with  the  maximum  hours  of  labor,  minimum  rates  of  pay,  and  other 
conditions  of  employment,  approved  or  prescribed  by  the  President.^' 

The  impetus  for  including  it  in  the  Act  came  from  the  union  move- 
ment, spearheaded  by  the  Mine  Workers.  The  i)rinciples  of  7(a),  in 

^  Sen.  Rep.  No.  114.  73d  Congr.,  1st  sess.  (June  5,  1933). 

^  AFL.  Weekly  News  Service,  June  10,  1933;  53d  Convention  American  Federation  of 
Labor.  1933.  p.  16. 

^'  Conq.  Rprord.  LXXVII,  pvt.  v,  5279-S4. 

«^  Ihid.,  p.  52S4. 

as  H.R.  Rep.  No.  243,  73d  Cong.,  1st  sess.  (June  10,  1933)  ;  S.  Doc.  No.  76,  73d  Cong., 
1st  sess.  ;  Ve?c  York  Times.  June  17.  1933. 

3»  U.S.  Stat,  at  Large,  XLVIII,  195. 
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fact,  closely  resembled  those  in  the  Watson-Rathbone  and  Davis-Kelly 
coal  bills.""*  The  individuals  most  responsible  for  its  inclusion  and  form 
were  Lauck,  Wagner,  Rifkind,  and  Richberg.  Secretary  Perkins, 
though  inii'uential  in  shaping  the  wage  and  hour  and  public  works 
features,  took  no  hand  in  Sec.  7(a).*^  The  amendments  introduced 
in  committee  were  the  work  of  the  American  Federation  of  Labor.*^ 

The  press  displayed  singular  little  interest  in  7(a)  during  its  legis- 
lative history.  This  was  probably  because  the  period  was  short — May 
17th  to  June  16th;  industry  opposition  did  not  crystallize  until  the 
Senate  hearings;  and  the  implications  of  the  provision  were  not  im- 
mediately apparent.  Of  fifteen  newspapers  eleven  failed  to  comment.** 
The  only  approWng  paper  was  the  Democratic  Cleveland  Plain 
Dealer^  and  it  opposed  the  AFL  amendments  for  fear  they  would 
outlaw  the  company  union.'*'*  The  New  York  Herald  Tribute^  Chicago 
THhune^  and  Los  Angeles  Times,  all  Republican,  Avere  opposed.*' 
Within  the  limited  articulate  area  an  embryonic  line  of  opposition  was 
discernible. 

The  AFL  achieved  in  the  Recovery  Act,  in  one  form  or  another,  its 
leading  legislative  demands.  In  addition  to  7  (a) ,  it  won  a  public  works 
program  and  the  prospect  of  shorter  hours  through  the  codes  and 
collective  bargaining.*^  As  Dan  Tobin  of  the  Teamsters  later  wrote, 
"I  was  in  Washington  in  conference  together  with  other  Labor  men 
during  the  discussion  of  this  legislation  .  .  .  and  the  Bill  went  through 
about  as  good,  and  even  better,  than  we  expected  it  would  go  through 
the  Senate."  *^  The  Neiv  York  Times  observed  with  amazement  and 
concern  that  organized  labor  "has  suddenly  jumped  into  .  .  .  sudden, 
power."  *^  Green  described  7(a)  as  a  "Magna  Charta"  for  labor,  while 
Lewis  compared  it  with  the  Emancipation  Proclamation.*''  Industry, 
though  successful  in  obtaining  exemption  from  the  antitrust  laws, 
grudgingly  paid  the  price  of  the  labor  section.  The  NAM  committed 
itself,  however,  to  a  program  of  firm  opposition,  promising  to  "figlit 
energetically  against  any  encroachments  by  Closed  Shop  labor 
unions."  ^° 

Sec.  7(a),  a  short  and  seemingly  clear  declaration  of  policy  in  a 
statute  otherwise  marked  by  complexity,  lifted  the  lid  of  Pandora's 
box.  The  haste  and  inexperience  from  which  it  was  derived  were 
breeding  grounds  of  ambiguity ;  it  raised  more  questions  than  it  pro- 
vided answers.  Latent  antagonism  between  unions  and  employers 
gained  a  point  of  focus  and  a  furious  battle  was  to  rage  for  two  years 

^o  John  L.  Lewis,  "Labor  and  the  National  Recovery  "Administration,"  Annals  of  the 
American  Academy  of  Political  and  Social  Science,  CLXXII  (1934),  ,58;  David  J.  Mc- 
Donald and  Edward  A.  Lynch.  Coal  and  Unionism,  a  History  of  the  American  Coal 
Miners'  Union  (Silver  Spring,  Md.  ;  1939),  p.  194;  McAlister  Coleman,  Men  and  Coal 
(New  York:  1943),  p.  148. 

"Frances  Perkins,  "Eijrht  Years  as  Madame  Secretary,"  Fortune,  XXIV  (September, 
1941),  78-79  :  Frank  interview. 

^  Shishkin  interview. 

^^  Atlanta  Constitution,  Baltimore  Sun,  Boston  Herald,  Des  Moines  Register,  New 
York  Evening  Journal.  Neic  Yorl:  Post,  New  York  Times,  New  York  World -Telegram, 
Philadelphia  Evening  P-iilletin,  St.  Louis  Post-Dispatch,  and  Washington  Post.  Th(» 
Baltimore  Sun,  however,  opposed  NIRA  as  a  whole,  .Tune  8.  1933,  while  the  Neio  York 
World-Telegram  approved  of  the  bill  in  its  entirety,  June  10,  1933. 

«  Jiine2.  19R.S. 

^■'  June  1,  June  S,  June  10,  1933. 

<"  Bernstein,  op.  cit.,  p.  288. 

^T  Tobin  to  Mclntyre,  Dec.  11,  1933,  White  House,  O.F.  142,  AFL. 

"SM.Ty  7.  1933. 

*o  William  Green,  "Labor's  Opportunity  and  Responsibility,"  American  Federationist, 
XL  (1933).  fi93  :  Lewis,  o/j.  c/f.,  II.  .58. 

50  La  Follctte  Comm.  Hearings,  pt.  17,  7549,  7561. 
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over  its  interpretation.  The  President,  his  advisers,  and  Congress,  to 
win  the  support  of  botli  management  and  labor  for  the  recovery  pro- 
gram, had  committed  themselves  probably  without  realizing  it,  to  a 
broad  policy  of  intervention  in  collective  bargaining  that  was  to  lead 
rfarbeyond7(a). 

Of  the  four  principles  outlined  in  chapter  ii,  Sec.  7(a)  affirmed 
onlv  the  first  two,  namely,  the  right  of  employees  to  organize  and 
designate  representatives  and,  conversely,  the  obligation  of  employers 
not  to  interfere  with  that  right.  The  latter  was  made  explicit  in  one 
respect  with  direct  prohibition  of  the  yellow-dog  contract.  The  third 
and  fourth;  that  is,  the  means  of  determining  representatives  and 
the  duty  of  the  employer  to  recognize  and  deal  with  them,  did  not 
appear.  Nor  did  7(a)  establish  a  procedure  for  enforcement.  In  going 
only  part  way  the  statute  left  itself  open  to  attack  from  all  quarters. 
Tlie  Railway  Labor  Act,  by  contrast,  was  being  shaped  into  an  in- 
clusive structure. 


> 


2.  (National  Industrial  Recovery  Act,  Title  I,  48  Stat.  198  [1933]) 
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To  encourage  national  industrial  recovery,  to  foster  fair  com- 
petition, and  to  provide  for  the  construction  of  certain  useful 
public  works,  and  for  other  purposes. 

Be  it  enacted  hy  the  Senate  and  House  of  Represent- 
atives of  the  United  States  of  America  in  Congress 
assembled^ 

TITLE  I— INDUSTRIAL  RECOVERY 

DECLARATION  OF  POLICY 

Section  1.  A  national  emergency  productive  of  wide- 
spread unemployment  and  disorganization  of  indus- 
try, -^vhich  burdens  interstate  and  foreign  commerce, 
affects  the  public  welfare,  and  undermines  the  stand- 
ards of  living  of  the  American  people  is  hereljy  de- 
clared to  exist.  It  is  hereby  declared  to  be  the  policy 
of  Congress  to  remove  obstructions  to  the  free  flow  of 
interstate  and  foreign  commerce  which  tend  to  dimin- 
ish the  amount  thereof;  and  to  provide  for  the  general 
welfare  by  promoting  the  organization  of  industry  for 
the  purpose  of  cooperative  action  among  trade  groups, 
to  induce  and  maintain  united  action  of  labor  and  man- 
agement under  adequate  governmental  sanctions  and 
supervision,  to  eliminate  unfair  competitive  practices, 
to  promote  the  fullest  possible  utilization  of  the  pres- 
ent productive  capacit}'  of  industries,  to  avoid  undue 
restriction  of  production  (except  as  may  be  temporar- 
ily required),  to  increase  the  consumption  of  industrial 
and  agricultural  products  by  increasing  purchasing 
power,  to  reduce  and  relieve  unemployment,  to  improve 
standards  of  labor,  and  otherwise  to  rehabilitate  indus- 
try and  to  conserve  natural  resources. 

ADMINISTRATIVE   AGENCIES 

Sec  2.  (a)  To  effectuate  the  policy  of  this  title,  the 
Pcesident  is  hereby  authorized  to  establish  such  agen- 
c'u'S,  to  accept  and  utilize  such  voluntarj^  and  uncom- 
pensated services,  to  appoint,  without  regard  to  the 

(36) 
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provisions  of  the  civil  service  laws,  such  officers  and 
employees,  and  to  utilize  such  Federal  officers  and  em- 
ployees, and,  with  the  consent  of  the  State,  such  State 
and  local  officers  and  employees,  as  he  may  find  neces- 
sary, to  prescribe  their  authorities,  duties,  responsibili- 
ties, and  tenure,  and,  without  regard  to  the  Classifica- 
tion Act  of  1923,  as  amended,  to  fix  the  compensation  of 
any  officers  and  employees  so  appointed. 

(b)  The  President  may  delegate  any  of  his  functions 
and  powers  under  this  title  to  such  officers,  agents,  and 
employees  as  he  may  designate  or  appoint,  and  may  estab- 
lish an  industrial  planning  and  research  agency  to  aid  in 
carrying  out  his  functions  under  this  title. 

(c)  This  title  shall  cease  to  be  in  effect  and  any  agencies 
established  hereunder  shall  cease  to  exist  at  the  expiration 
of  two  years  after  the  date  of  enactment  of  this  Act,  or 
sooner  if  the  President  shall  by  proclamation  or  the  Con- 
gress sliall  by  joint  resolution  declare  that  the  emergency 
recognized  by  section  1  has  ended. 

CODES  OF  FAIR  COMPETITION 

Sec.  3.  (a)  Upon  the  application  to  the  President  by  one 
or  more  trade  or  industrial  associations  or  groups,  the 
President  may  approve  a  code  or  codes  of  fair  competition 
for  the  trade'^or  industry  or  subdivision  thereof,  repre- 
sented by  the  applicant  W  applicants,  if  the  President 
finds  ( 1 )  that  such  associations  or  groups  impose  no  in- 
equitable restrictions  on  admission  to  membership  therein 
and  are  truly  representative  of  such  trades  or  industries 
or  subdivisions  thereof,  and  (2)  that  such  code  or  codes 
are  not  designed  to  promote  monopolies  or  to  eliminate  or 
oppress  small  enterprises  and  will  not  operate  to  dis- 
criminate against  them,  and  will  tend  to  effectuate  the 
policy  of  this  title :  Provided^  That  such  code  or  codes 
shall  not  permit  monopolies  or  monopolistic  practices: 
Provided  further^  That  where  such  code  or  codes  affect 
the  services  and  welfare  of  persons  engaged  in  other  steps 
of  the  economic  process,  nothing  in  this  section  shall  de- 
prive such  persons  of  the  right  to  be  heard  prior  to  ap- 
proval by  the  President  of  such  code  or  codes.  The  Presi- 
dent may,  as  a  condition  of  his  approval  of  any  such  code, 
impose  such  conditions  (including  requirements  for  the 
making  of  reports  and  the  keeping  of  accounts)  for  the 
protection  of  consumers,  com.petitors,  employees,  and 
others,  and  in  furtherance  of  the  public  interest,  and  may 
provide  such  exceptions  to  and  exemptions  from  the  pro- 
visions of  such  code,  as  the  President  in  his  discretion 
deems  necessary  to  effectuate  the  policy  herein  declared. 

(b)  After  the  President  shall  have  approved  any  siich 
code,  the  provisions  of  such  code  shall  be  the  standards  of 
fair  competition  for  such  trade  or  industry  or  subdivision 
thereof.  Any  violation  of  such  standards  in  any  transac- 
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tion  in  or  affecting  interstate  or  foreign  commerce  shall 
be  deemed  an  unfair  method  of  competition  in  commerce 
within  the  meaning  of  the  Federal  Trade  Commission 
Act,  as  amended;  but  nothing  in  this  title  shall  be  con- 
strued to  impair  the  powers  of  the  Federal  Trade  Com- 
mission under  such  Act,  as  amended, 

(c)  The  several  district  courts  of  the  United  States  are 
hereby  invested  with  jurisdiction  to  prevent  and  restrain 
violations  of  any  code  of  fair  competition  approved  under 
this  title;  and  it  shall  be  the  duty  of  the  several  district 
attorneys  of  the  United  States,  in  their  respective  dis- 
tricts, under  the  direction  of  the  Attorney  General,  to 
institute  proceedings  in  equity  to  prevent  and  restrain 
such  violations, 

(d)  Upon  his  own  motion,  or  if  complaint  is  made  to 
the  President  that  abuses  inimical  to  the  public  interest 
and  contrary  to  the  policy  herein  declared  are  prevalent 
in  any  trade  or  industry  or  subdivision  thereof,  and  if  no 
code  of  fair  competition  therefor  has  theretofore  been 
approved  by  the  President,  the  President,  after  such  pub- 
lic notice  and  hearing  as  he  shall  specify,  may  prescribe 
and  approve  a  code  of  fair  competition  for  such  trade  or 
industry  or  subdivision  thereof,  which  shall  have  the  same 
effect  as  a  code  of  fair  competition  approved  by  the  Presi- 
dent under  subsection  (a)  of  this  section, 

(e)  On  his  own  motion,  or  if  any  labor  organization,  or 
any   trade   or   industrial   organization,   association,    or 
group,  which  has  complied  with  the  provisions  of  this 
title,  shall  make  complaint  to  the  President  that  any 
article  or  articles  are  being  imported  into  the  United 
States  in  substantial  quantities  or  increasing  ratio  to 
domestic  production  of  any  competitive  article  or  articles 
and  on  such  terms  or  under  such  conditions  as  to  render 
ineffective  or  seriously  to  endanger  the  maintenance  of 
any  code  or  agreement  under  this  title,  the  President  may 
cause  an  immediate  investigation  to  be  made  by  the 
United  States  Tariff  Commission,  which  shall  give  prece- 
dence to  investigations  under  this  subsection,  and  if,  after 
such  investigation  and  such  public  notice  and  hearing  as 
he  shall  specify,  the  President  shall  find  the  existence  of 
such  facts,  he  shall,  in  order  to  effectuate  the  policy  of  this 
title,  direct  that  the  article  or  articles  concerned  shall  be 
permitted  entry  into  the  United  States  only  upon  such 
terms  and  conditions  and  subject  to  the  payment  of  such 
fees  and  to  such  limitations  in  the  total  quantity  which 
may  be  imported  (in  the  course  of  any  specified  period 
or  periods)  as  he  shall  find  it  necessary  to  prescribe  in 
order  that  the  entry  thereof  shall  not  render  or  tend  to 
render  ineffective  any  code  or  agreement  made  under  this 
title.  In  order  to  enforce  any  limitations  imposed  on  the 
total  quantity  of  imports,  in  any  specified  period  or  peri- 
ods, of  any  "artice  or  articles  under  this  subsection,  the 
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President  may  forbid  the  importation  of  siicli  article  or 
articles  unless  tlie  importer  shall  have  first  obtained  from 
the  Secretary  of  the  Treasury  a  license  pursuant  to  such 
regulations  as  the  President  may  prescribe.  Upon  infor- 
mation of  any  action  by  the  President  under  this  subsec- 
tion the  Secretary  of  the  Treasury  shall,  through  the 
proper  officers,  permit  entry  of  the  article  or  articles 
specified  only  upon  such  terms  and  conditions  and  sub- 
ject to  such  fees,  to  such  limitations  in  the  quantity  which 
may  be  imported,  and  to  such  requirements  of  license,  as 
the  President  shall  have  directed.  The  decision  of  the 
President  as  to  facts  shall  be  conclusive.  Any  condition 
or  limitation  of  entry  under  this  subsection  shall  continue 
in  effect  until  the  President  shall  find  and  inform  the 
Secretar}'  of  the  Treasury  that  the  conditions  which  led  to 
the  imposition  of  such  condition  or  limitation  upon  entry 
no  longer  exists. 

(f )  When  a  code  of  fair  competition  has  been  approved 
or  XDrescribed  by  the  President  under  this  title,  any  viola- 
tion of  any  provision  thereof  in  any  transaction  in  or 
affecting  interstate  or  foreign  commerce  shall  be  a  mis- 
demeanor and  upon  conviction  thereof  an  offender  shall 
be  fined  not  more  than  $500  for  each  offense,  and  each 
day  such  violation  continues  shall  be  deemed  a  separate 
offense. 
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AGREEaiENTS  AIST)  LICENSES 

Sec.  4.  (a)  The  President  is  authorized  to  enter  into 
agreements  with,  and  to  approve  voluntary  agreements 
between  and  among,  persons  engaged  in  a  trade  or  indus- 
try, labor  organizations,  and  trade  or  industrial  organi- 
zations, associations,  or  groups,  relating  to  any  trade  or 
industry,  if  in  his  judgment  such  agreements  will  aid  in 
effectuating  the  policy  of  this  title  with  respect  to  transac- 
tions in  or  affecting  interstate  or  f oreig-n  commerce,  and 
will  be  consistent  with  the  requirements  of  clause  (2)  of 
subsection  (a)  of  section  3  for  a  code  of  fair  competition. 

(b)  Whenever  the  President  shall  find  that  destructive 
wage  or  price  cutting  or  other  activities  contrary  to  the 
policy  of  this  title  are  being  practiced  in  any  trade  or 
industry  or  any  subdivision  thereof,  and,  after  such  pub- 
lic notice  and  hearing  as  he  shall  specifj%  shall  find  it 
essential  to  license  business  enterprises  in  order  to  make 
effective  a  code  of  fair  competition  or  an  agreement  under 
this  title  or  otherwise  to  effectuate  the  policy  of  this  title, 
and  shall  publicly  so  announce,  no  person  shall,  after  a 
date  fixed  in  such  announcement,  engage  in  or  carry  on 
any  business,  in  or  affecting  interstate  or  foreign  com- 
merce, specified  in  such  announcement,  unless  he  shall 
have  first  obtained  a  license  issued  pursuant  to  such  regu- 
lations as  the  President  shall  prescribe.  The  President 
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may  suspend  or  revoke  any  such  license,  after  due  notice 
and  opportunity  for  hearing,  for  violations  of  the  terms 
or  conditions  thereof.  Any  order  of  the  President  sus- 
pending or  revoking  any  such  license  shall  be  final  if  in 
accordance  with  law.  Any  person  who,  without  such  a 
license  or  in  violation  of  any  condition  thereof,  carries  on 
any  such  business  for  which  a  license  is  so  required,  shall, 
upon  conviction  thereof,  be  fined  not  more  than  $500,  or 
imprisoned  not  more  than  six  months,  or  both,  and  each 
day  such  violation  continues  shall  be  deemed  a  separate 
offense.  Notwithstanding  the  provisions  of  section  2(c), 
this  subsection  shall  cease  to  be  in  effect  at  the  expiration 
of  one  year  after  the  date  of  enactment  of  this  Act  or 
sooner  if  the  President  shall  by  proclamation  or  the  Con- 
gress shall  by  joint  resolution  declare  that  the  emergency 
recognized  by  section  1  has  ended. 

Sec.  5.  While  this  title  is  in  effect  (or  in  the  case  of  a 
license,  while  section  4(a)  is  in  effect)  and  for  sixty  days 
thereafter,  any  code,  agreement,  or  license  approved,  pre- 
scribed, or  issued  and  in  effect  under  tliis  title,  and  any 
action  complying  with  the  provisions  thereof  taken  dur- 
ing such  period,  shall  be  exempt  from  the  provisions  of 
the  antitrust  laws  of  the  United  States. 

Xothing  in  this  Act,  and  no  regulation  theremider,  shall 
prevent  an  individual  from  pursuing  the  vocation  of 
manual  labor  and  selling  or  trading  the  products  thereof ; 
nor  shall  anything  in  this  Act,  or  regulation  theremider, 
prevent  anyone  from  marketing  or  trading  the  produce 
of  his  farm. 


Statements  of 
trade,  etc., 
associations 
before  benefits 
to  accrue. 


Rules  and 
regulations. 


Investigations 
by  Federal 
Trade  Commis- 
sion. 


LIMITATIONS  UPOX  APPLICATION  OF  TITLE 

Sec.  6.  (a)  No  trade  or  industrial  association  or  group 
shall  be  eligible  to  receive  the  benefit  of  the  provisions  of 
this  title  until  it  files  with  the  President  a  statement  con- 
taining such  information  relating  to  the  activities  of  the 
association  or  group  as  the  President  shall  by  regulation 
prescribe. 

(b)  The  President  is  authorized  to  prescribe  rules  and 
regulations  designed  to  insure  that  any  organization 
availing  itself  of  the  benefits  of  this  title  shall  be  truly 
representative  of  the  trade  or  industry  or  subdivision 
thereof  represented  by  such  organization.  Any  organiza- 
tion violating  any  such  rule  or  regulation  shall  cease  to  be 
entitled  to  the  benefits  of  this  title. 

(c)  Upon  the  request  of  the  President,  the  Federal 
Trade  Commission  shall  make  such  investigations  as  may 
be  necessary  to  enable  the  President  to  carry  out  the  pro- 
visions of  this  title,  and  for  such  purposes  the  Commis- 
sion shall  have  all  the  powers  vested  in  it  with  respect  of 
investigations  under  the  Federal  Trade  Commission  Act, 
as  amended. 
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Sec.  7.  (a)  Every  code  of  fair  competition,  agreement, 
and  license  approved,  prescribed,  or  issued  under  this  title 
shall  contain  the  following  conditions :  (1)  That  employ- 
ees shall  have  the  right  to  organize^  and  bargain  collec- 
tively through  representatives  of  their  own  choosing,  and 
shall  be  free  from  the  interference,  restraint,  or  coercion 
of  employers  of  labor,  or  their  agents,  in  the  designation 
of  such  representatives  or  in  self -organization  or  in  other 
concerted  activities  for  the  purpose  of  collective  bargain- 
ing or  other  mutual  aid  or  protection;  (2)  that  no 
employee  and  no  one  seeking  employment  shall  be 
required  as  a  condition  of  employment  to  join  any  com- 
pany union  or  to  refrain  from  joining,  organizing,  or 
assisting  a  labor  organization  of  his  own  choosing;  and 
(3)  that  employers  shall  comply  with  the  maximum  hours 
of  labor,  mhiimum  rates  of  pay.  and  other  conditions  of 
employment,  approved  or  prescribed  by  the  President. 

(b)  The  President  shall,  so  far  as  practicable,  afford 
eveiy  opportunity  to  employers  and  employees  in  any 
trade  or  industry  or  subdivision  thereof  with  respect  to 
which  the  conditions  referred  to  in  clauses  (1)  and  (2) 
of  subsection  (a)  prevail,  to  establish  by  mutual  agree- 
ment, the  standards  as  to  the  maximum  hours  of  labor, 
minimum  rates  of  pay,  and  such  other  conditions  of 
employment  as  may  be  necessary  in  such  trade  or  indus- 
try"^ or  subdivision  thereof  to  effectuate  the  policy  of  this 
title;  and  the  standards  established  in  such  agreements, 
when  approved  by  the  President,  shall  have  the  same 
effect  as  a  code  of  fair  competition,  approved  by  the 
President  under  subsection  (a)  of  section  3. 

(c)  Wliere  no  such  mutual  agreement  has  been  ap- 
proved by  the  President  he  may  investigate  the  labor 
practices,  policies,  wages,  hours  of  labor,  and  conditions 
of  employment  in  such  trade  or  industry  or  subdivision 
thereof;  and  upon  the  basis  of  such  investigations,  and 
after  such  hearings  as  the  President  finds  advisa1)le,  he 
is  authorized  to  prescribe  a  limited  code  of  fair  competi- 
tion fixing  such  maximum  hours  of  labor,  minimum  rates 
of  pay,  and  other  conditions  of  employment  in  the  trade 
or  industry  or  subdivision  thereof  investigated  as  he  finds 
to  l^e  necessary  to  effectuate  the  policy  of  this  title,  which 
shall  have  thesame  effect  as  a  code  of  fair  competition  ap- 
proved by  the  President  under  subsection  (a)  of  section 
3.  The  President  may  differentiate  according  to  experi- 
ence and  skill  of  the  employees  affected  and  according  to 
the  locality  of  employment  j  but  no  attempt  shall  be  made 
to  introduce  any  classification  according  to  the  nature  of 
the  work  involved  which  might  tend  to  set  a  maximum  as 
well  as  a  minimum  wage. 
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Terms  con- 
strued. 
"Person." 
"Interstate 
and  foreign 
commerce"  ; 
"interstate  or 
foreign  com- 
merce." 


(d)  As  used  in  this  title,  tlie  term  "person"  includes 
any  individual,  partnership,  association,  trust,  or  corpora- 
tion; and  the  terms  "interstate  and  foreign  commerce" 
and  "interstate  or  foreign  commerce"  include,  except 
where  otherwise  indicated,  trade  or  commerce  among  the 
several  States  and  with  foreign  nations,  or  between  the 
District  of  Colmnbia  or  an  Territory  of  the  United  States 
and  any  State,  Territory,  or  foreign  nation,  or  between 
any  insular  possessions  or  other  places  under  the  jurisdic- 
tion of  the  United  States,  or  between  any  such  possession 
or  place  and  any  State  or  Territory  of  the  United  States 
or  the  District  of  Columbia  or  any  foreign  nation,  or 
within  the  District  of  Columbia  or  any  Territory  or  any 
insular  possession  or  other  place  under  the  jurisdiction 
of  the  United  States. 


Application 
of  Agricultural 
Adjustment 
Act. 

Provisions 
not  repealed. 


Citation. 
Ante,  p.  31. 


Delegation  of 
functions  atith- 
orized. 


APPLICATIGlSr  OF  AGRICULTURAL  ADJUSTMENT  ACT 

Sec.  8.  (a)  This  title  shall  not  be  construed  to  repeal  or 
modify  any  of  the  pro\dsions  of  title  I  of  the  Act  entitled 
"An  Act  to  relieve  the  existing  national  economic  emer- 
gency by  increasing  agricultural  purchasing  power,  to 
raise  revenue  for  extraordinary  expenses  incurred  by  rea- 
son of  such  emergency,  to  provide  emergency  relief  with 
respect  to  agricultural  indebtedness,  to  provide  for  the  or- 
derly liquidation  of  joint-stock  land  banks,  and  for  other 
purposes",  approved  May  12,  1933;  and  such  title  I  of 
said  Act  approved  May  12,  1933,  may  for  all  purposes 
be  hereafter  referred  to  as  the  "Agricultural  Adjustment 
Act." 

(b)  The  President  may,  in  his  discretion,  in  order  to 
avoid  conflicts  in  the  administration  of  the  Agricultural 
Adjustment  Act  and  this  title,  delegate  any  of  his  func- 
tions and  powers  under  this  title  with  respect  to  trades 
industries,  or  subdivisions  thereof  which  are  engaged  in 
the  handling  of  any  agricultural  commodity  or  product 
thereof,  or  of  any  competing  commodity  or  product  there- 
of, to  the  Secretary  of  Agriculture. 


Oil  regula- 
tion. 

Regulation  of 
oil-pipe  lines. 
Executive 
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Transporta- 
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OIL  REGULATION 

Sec.  9.  (a)  The  President  is  further  authorized  to  initi- 
ate befoi'e  the  Interstate  Commerce  Commission  proceed- 
ings necessary  to  prescribe  regulations  to  control  the  op- 
erations of  oil  pipe  lines  and  to  fix  reasonable,  compensa- 
tory rates  for  the  transportation  of  petroleum  and  its 
products  by  pipe  lines,  and  the  Interstate  Commerce 
Commission  shall  grant  preference  to  the  healings  and 
determination  of  such  cases. 

(b)  The  President  is  authorized  to  institute  proceed- 
ings to  divorce  from  any  holding  company  any  pipe-line 
company  controlled  by  such  holding  company  which 
pipe-line  company  by  unfair  practices  or  by  exorbitant 
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rates  in  the  transportation  of  petroleum  or  its  products 
tends  to  create  a  monopoly. 

(c)  The  President  is  authorized  to  prohibit  the  trans- 
portation in  interstate  and  foreign  commerce  of  petroleum 
and  the  products  thereof  produced  or  withdrawn  from 
storage  in  excess  of  the  amount  permitted  to  be  produced 
or  withdrawn  from  storage  by  any  State  law  or  valid 
regulation  or  order  prescribed  thereunder,  by  any  board, 
commission,  officer,  or  other  duly  authorized  agency  of  a 
State.  Any  violation  of  any  order  of  the  President  issued 
under  the  provisions  of  this  subsection  shall  be  punish- 
able by  fine  of  not  to  exceed  $1,000,  or  imprisonment  for 
not  to  exceed  six  months,  or  both. 


Prohibition  on 
transportation 
of  oil  in  inter- 
state, etc., 
commerce  of 
quantity  in  ex- 
cess of  State, 
etc.,  limitation. 

Post,  p.  1057. 


Penalty. 


KTJLES  AXD  REGULATIONS 

Sec.  10.  (a)  The  President  is  authorized  to  prescribe 
such  rules  and  regulations  as  may  be  necessary  to  carry  out 
the  purposes  of  this  title,  and  fees  for  licenses  and  for  fil- 
ing codes  of  fair  competition  and  agreements,  and  an  vio- 
lation of  any  such  rule  or  regulation  shall  be  punishable 
by  fine  of  not  to  exceed  $500,  or  imprisonment  for  not  to 
exceed  six  months,  or  both. 

(b)  The  President  may  from  time  to  time  cancel  or 
modify  any  order,  approval,  license,  rule,  or  regulation 
issued  mi der  this  title;  and  each  agreement,  code  of  fair 
competition,  or  license  approved,  prescribed,  or  issued  mi- 
der  this  title  shall  contain  an  express  provision  to  that 
effect. 
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3.  (Source:  Lewis  L.  Lorwin  and  Arthur  Wubnig,  chs.  IV,  V, 
and  VIII  of  Labor  Relations  Boards,  Washington,  D.C.,  The 
Brookings  Institution  [1935]) 


CHAPTER  IV.  RISE  AND  DECLINE  OF  THE  NATIONAL 

LABOR  BOARD 

No  machinery  for  handling  labor  disputes  was  included  in  the  first 
set-up  of  the  NRA.  There  were  several  reasons  for  that.  First,  the  law 
itself  was  silent  on  the  subject  of  strikes  or  lockouts.  Second,  those 
who  assumed  direction  of  the  NRA  in  June  1933  had  their  minds  fixed 
on  the  single  objective  of  getting  industries  under  codes  as  fast  as 
possible.  Third,  ever  since  1925  the  United  States  had  experienced 
industrial  peace,  and  possibilities  of  acute  industrial  strife  between 
labor  and  management  seemed  remote.  Fourth,  it  was  believed  by 
many  that  labor  would  have  little  to  strike  for,  since  the  codes  would 
fix  maximum  hours  and  minimum  wages,  abolish  child  labor,  and 
improve  working  conditions  generally.  And  fifth,  few  if  any  of  the 
authors  of  Section  7  (a)  had  a  clear  idea  as  to  its  precise  meaning  or 
possible  effects  on  industrial  relations. 

Before  long,  however,  it  became  clear  that  the  NIRA  had  given  a 
new  turn  to  industrial  relations,  a  turn  which  was  of  major  importance 
to  the  recovery  program  itself.  Within  a  month  after  the  passage  of 
the  act.  Section  7(a)  as  incorporated  into  the  President's  Re-Employ- 
ment Agreement  (PRA)  was  the  storm  center  of  many  strikes,  and 
threatened  to  cause  many  more.^  There  was  serious  danger  that  the 
whole  re-employment  campaign  would  collapse  under  the  growing 
pressure  of  labor  disputes. 

To  allay  this  unrest  and  to  bring  about  a  state  of  industrial  rela- 
tions favorable  to  the  success  of  the  re-employment  campaign,  the 
National  Labor  Board  was  created  on  August  5,  1933.  Originally  in- 
tended as  an  agency  for  mediating  labor  disputes  arising  under  the 
PR  A.,  the  Board  soon  expanded  its  functions  to  dealing  with  disputes 
arising  under  the  codes,  although  it  had  no  express  authority  to  do 
so  until  December  16,  1933.  At  the  same  time  the  Board  took  upon 
itself  the  exercise  of  quasi-judicial  functions,  that  is,  of  interpreting 
Section  7(a)  in  the  light  oi"  the  circumstances  of  particular  disputes. 
In  its  quasi-judicial  functions,  once  again  assumed  without  an  express 
grant  of  authority,  the  NLB  soon  overshadowed  the  NRA  itself  as  an 
interpreter  of  the  statute. 

The  activities  of  the  National  Labor  Board  thus  form  the  second 
stage  in  the  history  of  collective  bargaining  under  Section  7(a).  In 

1  Employers    subscribing    to    the    I'RA    had    to    agree    to    observe    the    requirements    of 
Sec.  7(a). 
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view  of  their  importance,  we  shall  consider  these  activities  and  their 
effects  in  some  detail  in  the  chapters  which  immediately  follow.  To 
begin  with,  we  shall  describe  briefly  the  main  events  in  the  life  of  the 
Board,  from  its  origin  to  its  demise.  This  will  serve  as  an  introduction 
to  a  more  detailed  analysis  of  its  operations  and  their  results. 

THE  STRIKE  WAVE  OF  JULY    19  3  3 

The  Recovery  Act  was  hardly  a  month  old  when  progress  toward 
re-employment  was  endangered  by  the  suddent  outburst  of  strikes. 
The  curve  of  industrial  disputes,  which  had  been  at  a  low  level 
during  1930-32,  suddenly  turned  sharply  upward.  The  newspapers 
began  to  talk  of  a  strike  wave.  There  was  some  exaggeration  in 
this  talk.  The  statistics  for  strikes  beginning  in  July  1933  show  ^  that 
of  the  total  of  125,088  workers  involved,  111,587  were  concentrated 
in  four  industries:  68,026  were  clothing  workers,  principally  in  New 
York  and  other  Eastern  metropolitan  markets;  25,643  were  textile 
workers,  mainly  hosiery  workers  in  eastern  Pennsylvania;  11.245 
were  miners,  for  the  most  part  workers  in  the  captive  coal  mines 
of  western  Pennsylvania;  and  6,671  were  motion  picture  and  the- 
atrical workers,  principally  in  the  Hollywood  studios.^  Thus  both  the 
industrial  and  the  geographical  scope  of  the  July  strikes  was  limited, 
most  of  the  disputes  occurring  in  industries  peculiarly  subject  to 
them.  Nevertheless,  there  were  elements  in  the  situation  which  sug- 
gested the  reawakening  in  labor  ranks  of  an  aggressive  temper  hardly 
calculated  to  further  the  "united  action  of  labor  and  management" 
contemplated  by  the  Recovery  Act. 

Three  principal  factors  were  responsible  for  the  strike  movement 
of  July  1933.  First,  there  was  the  business  "boomlet"  caused  by  an- 
ticipation of  the  effects  of  the  Recovery  Act,  processing  taxes,  and 
the  monetaiy  policies  of  the  government.  Anticipating  higher  costs 
and  prices,  employers  were  "stepping  up"  production,  and  as  a  result 
trade  unions  felt  in  a  position  to  make  demands  with  respect  to  wages 
and  hours.  Second,  there  was  the  factor  of  seasonality.  For  reasons 
which  we  need  not  examine  here,  strikes  in  the  United  States  com- 
monly reach  a  peak  in  the  late  spring  and  remain  at  a  relatively  high 
level  during  the  summer  months. 

The  third  factor,  and  this  was  fundamental,  was  the  impact  of 
Section  7(a)  upon  the  attitudes  both  of  trade  unions  and  of  employers. 

-  The  strike  statistics  of  1932-33  show  that  December  1932  was  a  month  of  extra- 
ordinarily few  industrial  disputes.  No  more  than  35  disputes  involving  3.425  workers 
began  during  that  month.  The  total  of  man-days  lost  in  disputes  during  the  month  was 
40.492.  These  low  figures  show  what  amounts  to  a  virtual  cessation  of  open  conflicts 
between  employers  and  employees.  In  part,  this  may  be  explained  by  the  seasonal  factor ; 
in  part,  by  the  extensive  unemployment  due  to  the  depression.  In  .lanuary  1933  the 
number  of  man-days  lost  in  disputes  rose  rapidly  to  a  total  of  240.912.  an  increase 
of  some  .500  per  cent  over  December.  In  February  there  was  a  recession  but  in  March 
the  figure  advanced  sharply  again  to  445.771.  This  advance  may  have  been  due  to  the 
upward  spurt  in  production  and  prices  which  began  shortly  after  the  bank  holiday. 
The  number  and  severity  of  Industrial  disputes  continued  to  increase  in  April  (53,5,0.39 
man-days  lost)  and  May  (603,723  man-days  lost).  In  June,  the  month  of  the  enactment 
of  the  NIRA,  the  figure  declined  to  504.302.  In  July  and  August,  however,  the  upw.ard 
swing  of  the  curve  was  resumed  at  an  extremely  rapid  rate.  Man-hours  lost  reached 
1.375,574  in  July  and  2,377,880  in  August.  No  fewer  than  201  disputps  involving  125.088 
workers  began  during  July.  In  August  152  disputes  involving  141.193  workers  began 
in  the  course  of  the  month.  See  Monthly  Labor  Review,  Vol.  37,  No.  4,  October  1933,  p.  8(59 

2  The  same,  p.  870. 
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Organized  labor,  represented  by  the  A.  F.  of  L.,  had  been  hard  hit  by 
the  depression;  its  membership  and  financial  resources  liad  been 
greatly  depleted  and  morale  was  low.  The  promise  of  Section  7 (a), 
which  the  unions  interpreted  to  mean  that  the  government  was  behind 
them,  resulted  in  a  vigorous  organization  drive.*  At  the  same  time, 
some  of  the  stronger  unions  were  determined  to  play  an  active  part 
in  code  making  in  the  hope  that  the  codes  would  incorporate  the  usual 
terms  of  collective  trade  agreements,  and  would  help  to  extend  union- 
ism into  areas  hitherto  open  shop. 

The  trade  union  campaign  met  with  a  vigorous  counter-offensive  on 
the  part  of  employers.  In  part  this  offensive  took  the  form  of  reviving 
old  and  establishing  new  company  unions  and  of  determined  opposi- 
tion to  the  recognition  of  outside  labor  organizations.  In  part  it  took 
the  form  of  fighting  the  efforts  of  some  of  the  unions  to  shape  the  labor 
provisions  of  the  codes.  Given  such  an  atmosphere,  industrial  conflicts 
were  bound  to  grow  in  number,  extent,  and  severity. 

THE  CREATIOiSr  OF  THE  BOARD 

Under  the  impulse  of  the  July  strikes,  the  idea  tlmt  the  NRA 
should  establish  code  machinery  for  maintaining  industrial  peace 
under  the  PRA  and  the  codes  came  to  the  fore.  The  first  steps  toward 
the  establishment  of  such  machinery  were  taken  forthwith  upon  the 
approval  of  the  pioneer  code,  cotton  textile.^  Tlie  idea  of  creating 
similar  machinery  was  also  projected  for  the  needle  trades,  where  the 
unions  were  on  the  verge  of  a  general  strike.  Early  in  August  1933  a 
mediation  board  was  proposed  to  adjudicate  labor  disputes  in  the  soft 
coal  industry. 

At  the  same  time,  the  Industrial  and  the  Labor  Advisory  Boards  of 
the  NRA  were  engaged  in  conferences  for  the  establishment  of  more 
general  machinery  applicable  to  industry  at  large.  At  these  conferences, 
it  would  appear,  the  idea  of  a  National  Labor  Board  was  first  advanced. 
Several  proposals  were  worked  out  which  it  was  agreed  to  place  before 
the  President.  On  August  5,  1933  these  proposals  were  approved  by 
the  President,  wlio  told  the  press  that  he  was  not  certain  as  to  the  best 
permanent  form  for  carrying  on  mediation  under  the  NRA.  He  sug- 
gested the  possibility,  however,  that  a  single  board  might  later  be 
replaced  by  separate  boards  in  the  various  codified  industries.** 

The  President's  statement  announcing  the  establisliment  of  the 
National  Labor  Board  contained  two  parts:  first,  it  set  forth  the 

*  Some  of  the  unions  most  active  in  this  drive  which  made  the  greatest  {rains  in 
membership  were  the  United  Mine  Worlcers,  International  Ladies'  Garment  Worliers, 
United  Textile  Workers  (especially  the  American  Federation  of  Full  Fashioned  Hosiery 
Worlcers),  and  (outside  the  A.  F.  "of  L.  at  the  time)  the  Amalgamated  Clothing  Worl?ers 
of  America.  On  even  more  striking  development  was  the  mushroom  growth  of  A.  F.  of  L. 
federal  unions  among  workers  in  the  automobile,  rubber,  chemical,  and  some  other  indus- 
tries. During  July  and  August  193.3  alone,  the  A.  F.  of  L.  issued  840  new  charters  to  local 
trade  and   federal   labor   unions   directly   aflBliated   with    the   Federation, 

6  See  Chap.  XV. 

«  For  this  and  other  statements  by  the  President,  see  New  York  Times,  Aug.  6,  19.33. 
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joint  proposal  of  the  Industrial  and  Labor  Advisory  Board;  "  and 
second,  it  gave  the  President's  approval.®  In  accordance  with  the 
recommendations  of  the  Industrial  and  Labor  Advisory  Boards,  the 
powers  and  jurisdiction  of  the  National  Labor  Board  were  defined  in 
the  following  terms : 

This  Board  will  consider,  adjust  and  settle  differences  and  controversies  that 
may  arise  through  differing  interpretations  of  the  President's  Re-Employment 
Agreement  and  will  act  with  all  possible  dispatch  in  making  known  their  findings. 
In  return,  employers  and  employees  are  asked  to  take  no  distributing  action 
pending  hearings  and  final  decision.  This  Board  will  promptly  proceed  to  establish 
such  central  and  local  organizations  as  it  may  require  to  settle  on  the  ground, 
such  differences  as  arise  in  various  parts  of  the  country. 

The  President,  it  should  be  stressed,  did  not  issue  a  formal  executive 
order  on  August  5.  1933.  Thus  the  exact  administrative  status  of  the 
National  Labor  Board  was  vague  and  uncertain  until  December  16, 
1933,  when  the  first  executive  order  bearing  upon  the  XLB  was  issued. 
The  Board's  powers  were  limited  by  the  statement  to  "differences  and 
controversies''  arising  out  of  the  President's  Re-Employment  Agree- 
ment. This  limitation  notwithstanding,  the  Board  went  ahead  in  the 
sequel  to  dealing  with  "differences  and  controversies"  which  arose  out 
of  approved  codes.  When  dealing  with  labor  clijfticulties  the  Board  was 

7  '-The  country  in  the  past  few  weeks  has  had  remarkable  evidence  of  co-operation  in  the 
common  cause  of  restoring  employment  and  increasing  purchasing  power.  Industrial  codes 
are  being  introduced,  considered,  and  put  into  effect  with  all  possible  dispatch,  and  the 
number   of   tirms   coming   under   the  President  s   Re-Employment   Agreement  is  inspiring. 

"This  gratifying  program  may  be  endangered  by  different  interpretations  of  the  Pres- 
ident s  lie-Employment  Agreement  by  some  employers  and  employees. 

"■riie  Industrial  and  Eabor  Advisory  Boards  jointly  appeal  to  all  those  associated 
with  industry — owners,  managers,  and  employees — to  unite  in  the  preservation  of  indus- 
trial peace.  Strikes  and  lockouts  will  increase  unemployment  and  create  a  condition 
clearly  out  of  harmony  with  the  spirit  and  purpose  of  the  Industrial  Recovery  Act. 
Through  the  application  of  the  act  the  government  is  sincerely  endeavoring  to  overcome 
unemployment  through  a  nation-wide  reduction  in  the  hours  of  work  and  to  increase 
purchasing  power  through  an  increase  in  wage  rates.  This  objective  can  only  be  reached 
through  co-operation  on  the  part  of  those  associated  with  industry.  In  order  to  develop 
the  greatest  degree  of  co-operation  and  the  highest  type  of  service  on  the  part  of  mauage- 
meiit  and  labor,  we  urge  that  all  causes  of  irritation  and  industrial  discontent  be  re- 
moved so  far  as  possible  ;  that  all  concerned  respect  the  rights  of  both  employers  and 
employees ;  avoid  aggressive  action  which  tends  to  provoke  industrial  discord  and  strive 
earnestly  and  zealously  to  preserve  industrial  peace  pending  the  construction  and  adop- 
tion of  industrial  codes  applicable  to  all  business,  large  and  small.  Exceptional  and  peculiar 
conditions  of  employment  affecting  small  employers  and  others  whose  business  circum- 
stances merit  special  consideration  will  be  handled  with  due  regard  to  the  facts  of  the 
situation  and  with  the  desire  to  achieve  increased  employment  and  purchasing  power. 

"This  appeal  is  made  to  the  sound  judgment  and  patriotism  of  all  our  people  in  the 
belief  that  even  the  most  vexatious  problem  can  be  settled  with  justice  and  expedition 
where  employers  and  employees  act  in  accord  with  the  letter  and  spirit  of  the  National 
Recovery  Act,  without  fear  that  any  just  rights  will  thereby  be  impaired.  In  that  way 
only  can  the  Re-Employment  Agreement  be  made  to  apply  with  fairness  pending  the 
adoption  of  the  codes." 

» "Of  importance  to  the  recovery  program  is  the  appeal  to  ma;nagement  and  labor 
for  industrial  peace,  which  has  just  been  sent  to  me  for  approval. 

"With  compelling  logic,  it  calls  upon  every  individual  in  both  groups  to  avoid  strikes, 
lockouts,   or  any  aggressive  action   during  the  recovery  program. 

"It  is  a  document  on  a  par  with  Samuel  Gomper's  memorable  wartime  demand  to  pre- 
serve the  status  quo  in  labor  disputes — and  in  addition  to  the  signature  of  the  Presiiient 
of  the  American  Federation  of  Labor  it  carries  the  signature  of  every  great  labor  leader  and 
every  great  industrial  leader  on  the  two  advisory  boards  of  the  Recovery  Administration. 
It  is  an  act  of  economic  statesmanship.  I  earnestly  commend  it  to  the  imblic  conscience. 


_re 

plain  and  I  accept  it  and  hereby  appoint  the  men  it  proposes  whose  names  will  carrv  their 
own  commendation  to  the  country." 
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to  "consider,  adjust  and  settle"  them.  On  the  basis  of  this  somewhat 
vao-ue  grant  of  powers,  the  Board  later  proceeded  not  only  to  mediate 
and  conciliate  in  disputes  between  employers  and  employees,  but  also 
to  hand  down  a  number  of  formal  "decisions."  The  statement  did  not 
expressly  say  that  the  Board  was  empowered  to  adjudicate  on  cases 
involving  Section  7(a).^  The  Board  nevertheless  took  it  upon  itself  to 
exercise  quasi- judicial  functions  so  far  as  concerned  rulings  on  the 
statute.  And  in  exercising  these  functions,  it  did  not  distinguish  be- 
tween IPKA  and  code  cases. 

In  sum,  the  NLB  soon  transcended  all  the  limitations  inherent  m 
the  statement  of  August  5,  1933.  It  did  so  upon  its  own  initiative, 
althouo-h  by  the  force  of  events  rather  than  by  conscious  choice.  From 
Auo-ust  5  to  December  16,  1933,  in  other  words,  the  NLB  assumed  a 
muftitude  of  responsibilities  without  being  granted  express  power  to 
assume  them.  It  informally  expanded  its  jurisdiction  to  include  medi- 
ating in  every  conceivable  type  of  strike  situation,  to  cover  code  labor 
disputes  as  well  as  PRA  labor  disputes,  and  to  comprehend  the  inter- 
pretation of  Section  7(a)  as  well.  Later  in  its  history  the  Board's 
position  was  at  length  regularized  by  a  series  of  executive  orders.  But 
until  these  orders  were  handed  down  by  the  President,  the  express 
commission  of  the  NLB  was  extremely  vague  and  its  formal  powers 
extremely  amorphous. 

To  membership  on  the  National  Labor  Board,  the  President  ap- 
pointed three  "labor"  representatives ;  i°  three  "industy"  representa- 
tives;" and  an  impartial  chairman.^^  xhe  "labor"  members  were 
named  on  the  recommendation  of  NRA's  Labor  Advisory  Board ;  the 
"industry"  members  on  the  recommendation  of  the  Industrial  Ad- 
visory Board.  Despite  occasional  changes  in  the  personnel  of  its  mem- 
bership, the  NLB  at  no  time  in  its  history  deviated  from  the  original 
pattern  of  structure :  equal  voice  to  bi-partisan  interests  plus  a  decisive 
public  voice.  This  structural  fact  was  of  primary  importance  to  the 
Board's  operative  ability.  The  bi-partisan  composition  was  to  prove  an 
advantage  in  the  work  of  mediating  and  conciliating  labor  disputes ; 
but  it  was  to  hinder  the  Board  for  some  time  in  its  evolution  into  a 
quasi- judicial  tribunal  which  sought  to  "lay  down  the  law"  of  Section 
7(a). 

FIRST    STEPS 

Confronted  with  an  ominous  strike  situation,  the  National  Labor 
Board  had  to  act  quickly  and  as  best  it  could.  An  executive  secretary, 
Dr.  William  M.  Leiserson,  was  appointed  at  once.  Several  special  me- 
diators were  secured ;  an  office  and  a  field  staff  were  quickly  got  to- 
gether. Because  the  number  of  strikes  was  too  large  for  its  small  staff, 
the  Board  entered  into  arrangements  to  co-operate  with  the  Concilia- 
tion Service  of  the  United  States  Department  of  Labor,  and  with  sim- 
ilar services  in  the  labor  departments  of  some  of  the  states.  For  the 
time  being,  also,  a  number  of  disputes  were  left  to  mediation  by  the 

»  Because  all  employers  subscribing  to  the  PRA  bound  themselves  to  observe  the  require- 
ments of  Sec.  7(a),  it  might  be  argued  that  the  NLB  was  indirectly  empowered  to  adjudi- 
cate on  cases  wherein  the  statute  was  at  issue.  ^  ,       ^ 

10  Dr.   Leo  Wolman,  chairman  of  the  Labor  Advisory  Board  ;  Wilham  Green  ;  John  L. 

Lewis.  „        ,     ^  ■,  o,  T      • 

11  Walter  C.  Teagle,  chairman  of  the  Industrial  Advisory  Board  ;  Gerard  Swope  ;  Louis 
E.  Kirstein. 

^  Senator  Robert  F,  Wagner. 
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local  >,'  K  A  boards  which  were  springmg  up  throughovit  the  country  as 
the  President's  Re-Employment  Agreement  drive  progressed.^^ 

The  first  big  task  of  tlie  Board  was  mediation  in  the  widespread 
strike  in  the  hosiery  mills  of  Berks  County,  Pennsylvania,  more  par- 
ticularly in  the  environs  of  the  city  of  Reading.  Within  a  week  after 
its  establishment,  the  Board  succeeded  in  settling  this  strike  by  an 
agreement  which  came  to  be  known  as  tlie  ''Reading  Formula.'"  This 
was  an  auspicious  beginning.  The  Reading  Formula  set  a  precedent. 
For  many  months  thereafter  the  Board's  line  of  policy  in  regard  to  in- 
dustrial relations  was  determined  by  the  principles  implicit  therein. 
In  view  of  the  importance  which  this  formula  thus  acquired  in  the 
work  of  the  Board,  it  is  necessary  to  review  briefly  its  formulation 
and  meaning. 

By  1929  the  American  Federation  of  Hosiery  Workers,^*  under  ag- 
gressive and  militant  leadership,  had  organized  about  50  per  cent  of 
the  fast-growing  hosiery  industry,  principally  in  the  mills  situated 
around  Philadelphia.  The  union  then  held  contracts  with  some  of  the 
largest  manufacturers.  Between  1929  and  1933,  like  many  other  unions 
it  suffered  substantial  losses  in  membership  and  morale.  To  retrieve 
lost  ground  and  to  conquer  open-shop  territory  never  before  organized,, 
chiefly  around  Reading,  Pennsylvania,  it  engaged  in  an  aggressive 
organizing  campaign  in  June  1933.  Refusal  by  employers  to  grant 
"recognition"  or  to  bargain  collectively  with  union  representatives 
led  to  strikes.  By  July  5  all  the  full  fashioned  hosiery  mills  in  Berks 
County,  Pennsylvania  were  reported  shut  down.  More  than  10,000 
workers  were  out  on  strike.  The  struggle  continued  tliroughout  July 
and  early  August,  growing  in  scope  and  intensity.  It  v;as  accompanied 
by  disturbances  of  the  public  peace. 

"  Such  was  the  controversy  which  the  National  Board  undertook  as 
its  first  problem.  Telegrams  were  sent  to  leading  employers  and  to  the 
president  of  the  union,  asking  them  to  submit  the  strike  to  the  Board's 
mediation.  Responses  from  both  sides  were  favorable.  In  Washington 
on  August  10  the  Board  held  a  hearing  attended  by  25  employers 
and  numerous  representatives  of  the  union.  As  a  result  of  this  hearing, 
a  tri-partite  agreement  among  the  employers,  the  union,  and  the  Board 
was  announced  on  August  11.  It  read  as  follows : 

Agreement  between  the  National  Labor  Relations  Board  and  the  hosiery  manu- 
facturers of  Reading,  Pennsylvania,  and  the  representatives  of  the  employees 
each  agreeing  with  the  National  Labor  Board  but  7iot  with  each  other  as  follows  : 
1.  The  strike  to  be  called  ofE  immediately  and  the  employees  to  report  to  work 
as  quickly  as  work  is  available.  2.  The  employees  are  to  return  to  work  without 
prejudice  or  discrimination.  3.  Conditions  of  work  and  wages  will  be  as  agreed 
upon.  4.  During  the  week  beginning  Tuesday,  August  15,  1933,  and  throughout 
that  week,  employees  on  the  payroll  of  the  last  day  on  which  they  worked  at  each 
company  shall  hold  a  meeting,  elect  their  own  chairman  by  secret  ballot,  and 
elect  their  representatives  to  deal  with  the  management  in  working  out  agree- 
ments dealing  with  the  relationships  of  employees  and  employer.  5.  Each  works 
will  send  to  each  employee  on  the  payroll  on  the  last  day  that  he  was  at  work  a 
notice  to  that  effect,  which  will  entitle  him  to  be  present  and  vote  at  the  meet- 
ing aforesaid.  6.  This  election  is  to  be  held  under  the  supervision  of  the  National 
Labor  Board.  7.  Any  disagreement  in  interpretation  arising  will  also  be  settled  by 

"  For  the  organization  of  local  NRA  boards,  see  Charles  L.  Bearing  and  Others,  The  ABC 
of  the  NRA,  1934,  Chaps.  IV  and  V. 

"  Although  technically  a  division  of  the  United  Textile  Workers  of  America,  in  substance 
the  union  is  autonomous.  At  the  time  of  the  Reading  strikes  in  1933,  it  was  known  as  the 
American  Federation  of  Full  Fashioned  Hosiery  Workers.  It  later  changed  its  name  to  the 
present  form,  when  it  extended  its  .iurisdictlon  to  include  seamless  hosiery  workers. 
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the  National  Labor  Board.  8.  Both  employers  and  employees  agree  to  accept  the 
decision  of  the  National  Labor  Board  as  final  and  binding.^" 

The  Reading  Formula  comprehended  four  points  whicli  later  be- 
came an  integral  i)art  of  the  policy  of  the  National  Labor  Board.  First, 
the  strilce  was  to  be  called  off  at  once.  This  was  primarily  a  concession 
to  employers.  From  the  point  of  view  of  the  Board,  however,  it  was 
essential  as  a  means  to  industrial  peace  and  re-employment.  Besides, 
the  Board  acted  on  the  assumption  that  a  truce  must  precede  elections 
and  negotiations,  later  steps  in  the  formula. 

Second,  the  striking  workers  were  to  be  reinstated  in  their  jobs 
without  prejudice  or  discrimination.  This  was  a  safeguard  to  the 
employees.  No  former  striker  was  to  suffer  a  loss  of  his  job  for  having 
participated  in  a  walkout.  But  the  qualifying  condition  that  workers 
were  to  be  rehired  '"as  fast  as  work  is  available"  opened  the  way  to 
controversy,  ])articularly  if  an  employer  did  not  act  in  good  faith. 

Third,  an  election  was  to  be  held  by  the  employees  for  the  purpose 
of  designating  representatives  for  collective  bai'gaining.  The  election 
was  to  be  held  at  a  specific  date ;  it  was  to  be  under  the  auspices  of  the 
Board;  the  balloting  was  to  be  secret;  all  workers  on  the  paja-oll  at 
the  time  the  strike  began,  but  none  hired  thereafter,  were  to  be 
permitted  to  vote;  woi'kers  were  to  be  given  adequate  notice  of  the 
time  and  place  of  the  election.  ]Most  important  of  all,  the  representa- 
tives chosen  were  to  be  authorized  to  negotiate  with  the  employer  with 
a  view  to  executing  agreements  concerning  wages,  hours,  and  w'orking 
conditions.  This  was  the  crux  of  the  Eeading  Formula  and  the  heart 
of  the  interpretation  of  Section  7(a)  later  elaborated  by  the  Board 
in  a  series  of  rulings.^'^ 

Fourth,  workers  and  employers  consented  to  submit  all  differences 
arising  under  the  agreement  to  the  National  Labor  Board  for  final 
decision.  This  provision  was  similar  to  those  commonly  found,  in 
trade  union  agreements,  providing  for  voluntary  abitration  of 
grievances  and  differences  thereunder. 

In  accordance  with  this  agreement,  elections  were  held  in  45  Reading 
hosiery  mills  throughout  the  week  beginiiing  August  15,  1933.  About 
14.000  workers  participated  in  the  poll.  The  union  elected  its  repre- 
sentatives in  37  mills  having  13,362  workers.  Eight  mills  wdth  720 
workers  elected  non-union  representatives.^^  But  in  36  mills  the  man- 
agement refused  to  work  out  agreements  with  the  elected  representa- 
tives. On  September  27,  accordingly,  the  Board  handed  down  a  decision 
wherein  it  ruled  that  the  agreement  called  for  the  working  out  of 
written  agreements  between  the  representatives  and  the  manage- 
ments.^^ After  some  further  difficulties,  the  employers  complied  with 
tlus  decision,  and  many  agreements  were  later  made.  Thus  in  its  first 
big  test,  tlie  National  Labor  Board  succeeded  in  adjusting  a  serious 
strike  by  volmitary  agreement.  Moreover,  the  result  of  this  adjustment 
was  that  a  trade  union  achieved  the  equivalent  of  "recognition"  in  a 
inevioiisly  non-union  territory.^^ 

3'^  J^A'A  Release  No.  285. 

'5  .-^ee  Ciiaps.  VI  and  VII. 

"  Nl'A  Release  No.  510,  August  26, 1933. 

^^Nli.'l  Release  No.  942.  Senator  Wagner  stressed,  however,  that  the  decision  did  not 
purport  to  lie  a.  precedent  on  the  necessity  for  written  agreements  between  employers 
and  representative  labor  organizations. 

1"  But  in  tlie  elections,  it  should  be  noted,  individuals  were  chosen  as  representatives. 
They  were  listed  on  the  ballot  under  the  heading  "union,"'  without  the  union's  being 
named. 


51 


EARLY   SUCCESS 


During  the  first  there  montlis  after  its  establishment,  the  National 
Labor  Board  was  fairly  successful  in  meeting  the  various  tasks 
which  it  encountered.  The  Reading  Formula  supplied  a  workable  basis 
for  adjusting  most  of  the  disputes  which  came  before  the  Board  during 
this  period.  Adjustments  by  mutual  agreement  between  contending 
parties  were  readily  made ;  but  little  recourse  was  had  to  "decisions," 
and  only  one  basic  interpretation  of  Section  7(a)  was  deemed  neces- 
sar3^-°  Disputes  involving  hundreds  of  thousands  of  vrorkei's.  and 
covering  a  wide  range  of  industries — hosiery,  wool  and  silk  mills,  dress 
and  clothing  shops,  street  railways,  grain  elevators,  and  machine 
shops — were  successfully  adjusted. 

October  1933  was  a  turbulent  month.  Strikes  in  the  Pennsylvania 
captive  mine,  in  the  silk  mills  at  Paterson  and  Alientown,  in  the  soft 
coal  mines  of  Illinois,  in  the  Detroit  automobile  tool  and  die  shops,,  in 
the  Ford  plants  at  Edgewater  (Xew  Jersey)  and  Chester  (Pennsyl- 
vania), in  the  Weirton,  West  Virginia  plant  of  the  Weirton  Steel 
Company,  all  combined  to  create  tension  in  industrial  relations.  Xever- 
theless  the  Board  generally  rose  to  the  occasion.  It  initiated  negotia- 
tions which  eventuated  in  the  settlement  of  the  Paterson  and  Detroit 
labor  troubles.  On  October  IG,  11)33  the  Board  brought  about  an  agree- 
ment ending  the  Weirton  strike,  the  essential  element  in  the  agreement 
being  a  provision  for  election  under  Board  auspices  of  employee  repre- 
sentatives for  collective  bargaining  during  the  second  week  of  Decem- 
ber 1933.-1  On  October  30,  1933  the  value  of  the  Reading  Formula 
was  recognized  in  the  agreement  by  means  of  which  President  Roose- 
velt suceeded  in  ending  the  strike  in  the  captive  mines.  The  agreement 
called  for  the  election  of  employee  representatives  under  the  auspices 
of  the  National  Labor  Board,  the  employers  engaging  themselves  to 
bargain  collectively  with  these  representatives  until  bilateral  contracts, 
containing  provisions  at  least  as  favorable  to  the  workers  as  those  of 
the  Appalachian  Agreement  of  September  21,  1933,  were  executed. -- 
During  the  latter  part  of  October  the  Xational  Board  began  to  es- 
tablish regional  boards  at  various  centers  of  labor  trouble  throughout 
the  comitry.  The  establishment  of  these  regional  l3oards  followed  a 
certain  amount  of  jurisdictional  difficultv  with  the  XRA.  For  some 
time  it  was  not  altogether  certain  vrhether  local  labor  disputes  were 
to  be  handled  by  the  Labor  Board  or  by  the  XRA  compliance  boards 
established  to  administer  the  President's  Re-eEmployment  Agree- 
ment. By  the  end  of  September  the  Labor  Board  succeeded  in  estab- 
lishing its  exclusive  jurisdiction  in  this  field.  In  order  to  simplify 

2«The  Berkeley  Woolen  Mills  decision.  NRA  Release  dated  Sept.  6.  1933  (no  number), 
wherein  the  Board  ruled  that  workers  were  not  restricted  to  fellow  employees  in  their 
choice  of  representatives. 

21  See  NRA  Release  dated  Oct.  16.  1933  (no  number).  The  agreement  read:  "It  is 
agreed  1.  That  the  strike  ...  be  called  off  immediately.  2.  The  striking  employees  are  to 
be  permitted  to  return  to  work  without  discrimination,  prejudice,  or  physical  examinations. 
3.  An  election  vill  be  held  dnring  the  second  iveek  of  December  under  the  supervision 
of  the  National  Labor  Board,  the  procedure  and  method-^  of  election  to  be  prescribed  bi/ 
the  Board.  4.  The  employees  shall  be  permitted  ...  to  select  representatives  of  their 
own  choosing,  and  the  employers  agree  to  bargain  collectively  with  the  representatives 
so  selected.  5.  In  the  event  that  any  dispute  arises  out  of  this  agreement  .  .  .  the  same 
shall  be  submitted  to  the  National  Labor  Board  for  decision."  (Italics  ours.)  The  acreement 
was  signed  by  E.  T.  Weir,  "representing  Weirton  Steel  Company."  William  J.  Long, 
••representing  striking  employees,"  and  Robert  F.  Wagner,  "chairman  of  NLB." 

22  See  New  York  Times,  Oct.  31, 1933. 
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the  administrative  tasks  connected  with  such  jurisdiction,  the  National 
Board  proceeded  to  devise  a  nationwide  system  of  regional  boards,*-'^ 
In  terms  of  efficient  operation,  November  1933  marked  what  was 
perhaps  the  high  point  in  the  life  of  the  National  Labor  Board.  I'he 
strike  movement  was  subsiding  somewhat.  Most  of  tiie  spadework 
in  the  original  adjustment  of  labor  disputes  was  being  transferred  to 
the  several  regional  boards.  The  National  Board  was  free  to  devote 
most  of  its  energies  to  major  controversies  and  to  questions  of  policy. 
On  November  22  and  23, 1933  the  Board  conducted  the  most  important 
series  of  elections  in  its  history — those  in  the  captive  mines — approxi- 
mately 14,000  workers  participating  therein.^*  The  elections  passed 
off  in  perfect  order  and  quiet.  For  the  time  being  it  seemed  that, 
thanks  to  the  Board's  application  of  Section  7 (a),  an  ideal  of  indus- 
trial democracy  was  in  process  of  realization  in  the  field  of  industrial 
relations. 

CRISIS 

This  hopeful  outloow,  however,  was  soon  dispelled.  The  first  signs 
of  possible  difficulties  had  occurred  during  October  when  a  number 
of  employers  refused  to  appear  at  hearings  called  by  the  Board. 
Significant  also  was  the  fact  that  on  November  1,  1933  the  National 
Association  of  Manufacturers  made  a  vigorous  public  attack  on  the 
Board.-^ 

But  the  real  crisis  in  the  history  of  the  Board  came  early  in  Decem- 
ber in  connection  with  two  cases  which  were  to  be  of  outstanding  im- 
portance for  some  time  to  come;  namely,  the  so-called  Weirton  and 
Budd  cases.  On  November  15,  1933,  certain  employees  of  the  Weirtou 
Steel  Company  filed  an  affidavit  Avith  the  Board  in  which  they  charged 
that  the  company  was  "coercing''  them  into  voting  for  the  company 
union  at  the  elections  which  were  to  be  held  in  December.^''  Specifically, 
the  emploj'ees  charged  that  the  company  was  circulating  communica- 
tions, presumably  from  buyers  of  Weirton  products,  in  which  tliese 
buyers  said  that  they  would  refuse  to  purchase  these  products  if  the 
company  dealt  with  the  trade  union.  The  National  Labor  Board  re- 
ferred these  charges  to  the  Pittsburgh  regional  board. 

Early  m  December  the  issue  was  aggravated  still  fui'iluu-.  The 
Weirton  Steel  Company  then  made  it  clear  that  it  did  not  understand 
the  agreement  of  October  16,  1933  "^"^  to  imply  that  the  NLB  was  to 
conduct  an  election  at  which  the  workers  would  chose  Iietween  rej^re- 
sentation  by  the  Amalgamated  Association  of  Iron,  Steel,  and  Tiii 
Workers  and  the  employee  representation  plan.  Instead  the  company 
toolv  the  stand  that  the  agreement  meant  nothing  more  than  that  an 

23  At  the  time  the  National  Lalior  Board  was  finally  abolished,  rejrionnl  boards  were 
fnnctioninjr  in  Atlanta.  Boston,  Buffalo  Chicago,  Cleveland  Detroit,  Indianapolis,  Kansas 
Pity.  Los  Angeles.  Minneapolis,  Newark,  New  Orleans.  New  York,  Philadelphia,  Pitts- 
biire-h.  St.  T/onis.  Ran  Antonio,  San  Franeisco.  Seattle,  and  Toledo. 

=4  The  TTnited  Mine  V/orkers  of  America  polled  10.000  votes  and  eleeted  its  renresenta- 
tives  in  20  mines.  "Inside"  labor  organizations  polled  4.000  votes  and  elected  their  rep- 
resentatives in  9  mines.  The  overwhelminsr  maioritv  of  the  "inside"  union  vo+es  was 
east  by  workers  employed  in  H.  C.  Frick  properties!  i'NRA  Release  No.  1905,  Nov.  24, 
193.1.1 

-■"^  The  statement  in  part  was  as  follows:  "Sonnd  employment  relationships  must  he 
established  and  maintained  by  mTitnal  agreement  between  emidoyer  and  employee  in  the 
light  of  local  plant  and  commnnitv  conditions.  .  .  .  The  policies  of  the  National  Labor 
Board  tend  to  prevent  the  prompt  and  peaceful  settlement  of  industrial  disputes  and 
to  prevent  the  development  of  sound  systems  of  employment  relations,  thus  increasing 
the  number  of  such  disputes.  .  .  .''  (New  York  Times,  Nov.  2,  \'.>y,H  i 

-•  \eir  Ynrl-  Times,  Nov.  IG,  19.^3. 

2'  See  p.  100. 
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election  should  be  held — under  the  supervision  of  the  NLB — at  which 
tlie  employees  would  designate  representatives  under  the  employee 
representation  plan. 

Hearings  had  been  called  by  the  Board  on  December  7,  1933,  at 
which  it  became  clear  that  the  Company  Plan  Committee  would  not 
agree  to  the  rules  of  the  election  as  worked  out  by  the  NLB  and 
would  refuse  to  participate  in  any  such  referendum.  The  delegate 
of  the  Company  Plan  Committee  was  asked  if  his  committee  would 
flout  the  Board,  to  which  he  replied  "yes."  Asked  further  if  he  meant 
that  it  would  flout  the  government,  he  replied  "if  that's  the  way  you 
take  it,  yes."  ^^ 

On  December  11  Mr.  Weir,  chairman  of  the  company,  wrote  to  Sen- 
ator Wagner  that  the  company  did  not  feel  bound  by  the  Labor  Board's 
interpretation  of  the  agreement  of  October  16.  "The  election,"  he  de- 
clared, "will  proceed  in  accordance  with  the  rules  adopted  by  the  em- 
ployees' organization"  (that  is,  the  company  union).  In  rej^ly  Senator 
Wagner  said:  "The  Board  will  see  to  it  that  the  agreement  will  be 
carried  out.  We  are  determined  to  have  a  fair  election.  .  .  ."  At  an 
executive  meeting  of  the  Board  on  December  13,  the  Weirton  case  was 
considered  in  detail.  Should  injunction  proceedings  be  instituted? 
Should  criminal  prosecution  be  undertaken  ?  Should  an  appeal  be  made 
to  General  Johnson  to  intervene?  Opinions  of  the  members  of  the 
Board  difl'ered.  When  the  company  proceeded  with  its  plans  to  hold  its 
own  elections,  General  Johnson  on  December  14  advised  Mr.  Weir  by 
telegram  that,  "in  my  opinion  you  are  about  to  commit  a  deliberate 
violation  of  federal  laws,  and  that  if  you  do  so,  I  shall  request  the 
Attorney  General  to  proceed  against  you  immediately."  That  same  day 
Senator  Wagner  asked  the  Attorney  General  to  take  charge  of  the  case, 
and  the  XLB  ordered  a  postponement  of  the  election  due  the  next  day.^^ 
Xot withstanding  all  this,  the  Weirton  Company  held  elections  on 
December  15, 1933  at  its  three  plants — Weirton,  West  Virginia ;  Clarks- 
burg, West  Virginia;  and  Steubenville,  Ohio.  About  11,500  employees 
participated  in  electing  representatives  under  the  employee  represen- 
tation plan.3°  The  National  Labor  Board  began  to  prepare  materials  for 
an  early  court  test  against  the  company,  and  General  Johnson,  pending 
the  completion  of  the  Board's  preparations,  postponed  action  to  deprive 
the  company  of  the  right  to  display  the  Blue  Eagle.^^  Thus  began  a 
protracted  legal  controversy  which  had  not  yet  ended  when  the  Re- 
covery Act  was  held  unconstitutional  by  the  LTnited  States  Supreme 
Court  in  the  Schechter  case  decision  of  ]\f  ay  27. 1935.^S 

The  defiance  of  the  Budd  Manufacturing-  Company  was  first  mani- 
fested by  its  refusal  to  comply  with  a  decision  of  the  Philadelphia  re- 
gional board.  This  decision  called  for  a  settlement  of  a  strike  on  con- 
dition that  all  strikers  be  re-employed,  and  ordered  an  election  at  which 
the  worl'ers  might  choose  between  representation  by  the  United  Auto- 
mobile Workers  T'^'nion  (affiliated  with  the  A.  F.  of  L.)  and  an  em- 
ployee representation  plan.  When  the  case  came  before  the  National 

^VJ?.4  Rplen.ipN'o.  21. ',9. 

29  ypy,  York  Times.  Dpc.  12.  and  Dec.  14-1.0,  1933. 

?.(>  Tho  sfimo.  Dec.  16.  1^?.^. 

"^Lnter  efforts  hy  the  NLB  to  cnnduct  a  refererirlnin  were  blocker!  by  the  company's 
refnsii  to  oermit  he  Board  to  use  its  property  and  by  its  further  refusal  to  submit  its 
p.nyroll  to  the  Board. 

-=  On  Afav  29.  lfi.^4  Federal  .Tudee  Nields  refused  to  prant  a  preliminary  inlunction  on 
fp'^hnlrnl  cronnds  :  on  Feb.  27.  193.5  he  refused  to  issue  an  ininnction  on  the  merits  of  the 
case.  An  appeal  to  the  U.  S.  Supreme  Court  remained  to  be  taken  by  Mav  27.  1935. 
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Labor  Board  on  December  7,  1933,  officers  of  the  company  refused  to 
attend  the  hearings.  Mr.  Budd  wrote  to  the  Xational  Labor  Board  with. 
reference  to  its  suggestion  that  it  might  be  desirable  to  mediate  the 
strike :  "Your  kinct  offices  are  unnecessary  since  our  plants  are  fully 
supplied  with  men." ""  Eight  days  later  the  Xational  Labor  Board 
handed  down  its  decision  in  the  Budd  case,  repeating  in  substance  tlie 
recommendations  of  the  Philadelphia  Board.^*  In  this  decision  for  the 
first  time  the  Board  attempted  to  give  a  more  specific  interpretation  of 
the  meaning  of  "interference,"  "representatives  of  their  own  choosing," 
"company  imions,"  and  "collective  bargaining."  Compliance  with  the 
decision,  however,  was  not  forthcoming.  From  December  15  until  M-ell 
into  the  spring  of  1934  the  Budd  case  became  one  of  the  major  tests  of 
the  Board's  powers. 

The  effect  of  these  two  cases  was  felt  immediately  in  the  attitude 
of  other  employers  toward  the  Board.  Thus,  after  four  months  of  ac- 
tivity, the  Board  had  finally  run  into  a  refusal  by  employers  to  recog- 
nize its  authority  to  interpret  Section  7(a)  and  to  settle  disputes  arising 
under  the  collective  bargaining  provisions  of  the  Recovery  Act. 

The  Pi'esident  was  called  upon  to  meet  this  critical  situation,  and 
on  December  16, 1933  he  issued  an  executive  order  ^^  which  for  the  first 
time  gave  the  Board  a  definite  administrative  standing.  The  order  pro- 
vided that  the  Xational  Labor  Board  "shall  continue  to  adjust  all  in- 
dustrial disputes,  whether  arising  out  of  the  interpretations  or  opera- 
tion of  the  President's  Re-Employment  Agreement  or  any  duly  ap- 
proved industrial  code  of  fair  competition,  and  to  compose  all  conflicts 
threatening  the  industrial  peace  of  the  country''.  Thus  the  order 
confirmed  the  already  established  practice  of  the  Board  in  acting  as 
an  omnkmi  gatherwnv  for  labor  disputes  of  every  character.  As  if  to 
give  point  to  this  confirmation  of  existing  practices,  the  order  "ap- 
proved and  ratified"  all  actions  "heretofore  taken  by  this  Board  in  the 
discharge  of  its  functions."  Further,  the  order  defined  the  functions 
of  the  Board  as  follows:  settlement  of  labor  disputes  by  mediation, 
conciliation,  and  (voluntary)  arbitration:  ^^  establishment  of  bi-parti- 
san local  or  regional  boards;  review  jurisdiction  over  the  determina- 
tions of  such  boards;  and  power  to  make  administrative  rules  and 
regulations. 

Despite  the  executive  order  of  December  16.  the  Labor  Board  came 
close  to  collapse  during  the  uionth  of  January  1034.  The  machinery  of 
the  Board  began  to  creak ;  members  failed  to  attend  hearings ;  the  han- 
dling of  cases  became  chaotic,  protracted,  and  indecisive.  Rumor  spread 
that  Senator  Wagner  would  resign.  In  the  meantime,  the  Weirton  and 
Budd  companies  continued  their  "defiance":  and  the  example  once 
given  Avas  infectious.  Xot  only  the  Xational  Board,  but  even  more  so 
the  regional  boards,  ran  head-on  into  an  attitude  of  stubborn  resistance 
on  the  part  of  many  employers.  The  Xational  Board  was  forced  into 
direct  contact  with  the  harassing  cases  of  the  Harriman  (Tennessee) 

•'3  yew  York  Times,  Dec.  8,  1933. 

^*NRA  Release  No.  2283,  Dec.  15,  1933.  The  decision  is  discussed  at  length  in  Chaps.  VI 
and  VII. 

s"' No.  6511,  Xo  executive  order  accompanied  the  President's  statement  of  Aug.  5,  1933. 
See  p.  93. 

-0  But  the  Board  niiglit  decline  cognizance  of  disputes  in  ■which  an  existing  means  of 
adjustment  had  not  been  explored. 


fe 


Hosiery  Mills  ^'  and  the  Xational  Lock  Company  of  Eockford,  Illi- 
nois.^^-  in  both  of  which  the  Board  was  finally  driven  to  have  the  Blue 
Eagles  removed  by  the  Compliance  Division  of  the  ISTRA.''^  Moreover. 
the  strike  situation  was  becoming  ominous  once  more.  There  were  labor 
troubles  in  the  anthracite  coal  fields  of  eastern  Pennsylvania;  among 
restaurant  employees  and  taxi  drivers  in  New  York;  and  the  Weirton 
case  seemed  like  a  sore  from  which  infection  might  spread  to  the  steel 
industry  as  a  whole.  Despairing  of  any  further  progress  with  the  Budd 
case,  the  Board  on  January  11,  1934,  referred  the  matter  to  the  Xa- 
tional Compliance  Board.^°  thus  for  the  first  time  having  formal  re- 
course to  tlie  Compliance  Division  of  the  XRA.  The  Weirton  case,  how- 
ever, remained  in  a  deadlock. 

In  this  impasse,  and  with  more  labor  troubles  threatening,  the  Board 
once  again  turned  to  the  President  for  help.  The  President  responded 
by  issuing  Executive  Order  Xo.  6580  of  February  1,  1931.  This  order 
was  intended  to  meet  the  situation  brought  to  a  head  in  the  Weirton 
and  Budd  controversies.  It  empowered  the  Board  to  conduct  elections 
of  employee  representatives  for  collective  bargaining  whenever  the 
Board  was  requested  to  do  so  by  a  "substantial  number''  of  employees 
entitled  to  the  benefits  of  Section  7(a).  Further,  it  was  provided  that 
majority  rule  should  govern  at  these  elections."*^  Finally,  the  order  em- 
powered the  Board  to  report  to  the  XRA  Admmistrator  "for  appro- 
priate action''  an  employer  who  refused  to  "recognize  or  to  deal"  with 
the  authorized  representatives  of  the  employees. 

Because  of  what  were  believed  to  be  deficiencies  in  the  prescribed 
procedure  for  com])liance.  Executive  Order  Xo.  6580  was  amended  on 
February  23.  1934.^-  The  provisions  bearing  on  the  reference  of  cases 
to  the  Administrator  were  struck  out.  Instead,  the  Board  was  em- 
powered to  refer  cases  to  the  Compliance  Division  of  the  XRA  and/or 
the  Attorney  General  "whenever  .  . .  [it]  . . .  shall  find  that  an  employ- 
er has  interfered  with  the  Board's  conduct  of  an  election  or  has  de- 
clined to  i-ecognize  or  bargain  collectively  with  the  representatives 
of  the  employees  .  .  .  selected  in  accordance  with  Section  7 (a)  or  has 
othervrise  violated  or  is  refusing  to  comply  with  said  Section  7(a)." 
The  Compliance  Division  of  the  XRA  was  instructed  not  to  review 
the  Board's  findings,  and  was  authorized  to  take  "appropriate  action 
based  thereon."  This  provision  definitely  deprived  the  XRA  of  any 
review  authority  over  the  Xational  Labor  Board,  and  transformed  the 

"  A  bparincr  was  held  on  .Taniiary  4  anrl  a  decision  handed  down  on  January  10  (VRA 
Release  Xo.  2663).  The  case  came  to  the  National  Board  because  of  failure  to  comply  with 
a  decision  of  the  Atlanta  regional  board. 

='*  Hearinars  on  Jan.  24  and  Jan.  2.5  :  decision  on  Feb.  21,  19.34  (NRA  Release  Xo.  S',.3-^, 
dated  Feb.  23).  The  case  came  to  the  National  Board  because  the  company  had  procured  an 
injunction  forbiddinjx  intervention  bv  the  Chicago  regional  board. 

"■■The  Harriman  Blue  Eac-le  was  removed  on  Anr.  20,  1934  (XRA  Release  Xo.  .'iS.'in). 
This  led  to  the  shutdown  of  the  plant  on  June  2.5.  1934.  which  threw  more  than  650  workers 
out  of  employment.  On  July  20,  1934  the  Blue  Eagle  was  restored  by  virtue  of  an  agreement 
with  NRA  (XRA  Release  Xo.  661S^.  The  National  Lock  Blue  Eagle  was  removed  on  May  22, 
1934  (NRA  Compliance  Division  data),  after  the  Board  had  so  recommended  on  May  16, 
1934.  (XRA  Release  Xo.  509.',.) 

4.1  Thereafter  the  Labor  Board  never  reopened  the  case.  The  National  Compliance  Board 
held  a  hearing  on  the  merits  on  Jan.  24,  19-34.  After  many  false  starts  and  misadventures, 
the  case  was  finally  settled  bv  the  NRA  in  accordance  with  the  President's  automobile  set- 
tlement of  Mar.  25.  19.34.  See  Chap.  XIII. 

41  "Thereafter  the  Board  shall  publish  promptly  the  names  of  those  representatives  who 
are  selected  by  a  vote  of  at  least  a  majority  of  the  employees  voting,  and  have  thereby  been 
designated  to  represent  all  the  employees  eligible  to  vKirticipate  in  such  an  election  for  the 
purpose  of  collective  bargaining  or  other  mutual  aid  or  protection  in  their  relations  with 
their  employer." 

^-  By  Executive  Order  No.  6612-A. 
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Compliance  Division  for  certain  purposes  into  an  enforcement  agency 
of  the  Labor  Board.'*^ 

The  executive  order  of  ^February  1,  while  strengthening  the  formal 
administrative  j)owers  of  the  Board,  brought  into  the  open  a  conflict 
of  opinion  between  General  Johnson  and  Mr.  Richberg  on  the  one 
hand,  and  the  Labor  Board  on  the  other.  Many  groups  of  organized 
employers  **  protested  against  the  order  on  the  ground  that  it  violated 
the  rights  of  minority  groups,  threatened  the  existence  of  company 
unions,  and  might  lead  to  the  establishment  of  the  closed  shop.  Their 
protests  were  directed  particularly  against  a  statement  (issued  by  the 
NEA  in  connection  with  the  order)  which  spoke  of  company  unions 
in  disparaging  terms.*^  On  February  3,  1934,  General  Johnson  and 
Donald  R.  Richberg  issued  a  statment  interpreting  the  order  to  mean 
that  it  made  no  change  in  the  meaning  of  Section  7(a)  as  previously 
interpreted  by  them.  The  order,  they  contended,  simply  jorovided  for 
a  procedure  whereby  the  majority  of  the  employees  could  designate 
their  representatives.  But  minority  groups  and  individuals  still  re 
tained  intact  their  rights  of  bargaining  separately  with  employers. 
This  interpretation  was  ambiguous;  if  it  meant  anything  at  all.  it 
meant  that  the  Labor  Board's  Reading  Formula  elections  were  point- 
less. For  if  minority  groups  w^ere  entitled  to  execute  separate  collective 
agreements  notwithstanding  the  expression  of  a  preference  by  the 
majority,  then  the  majority  was  just  where  it  was  before  any  represen- 
tatives were  elected. 

The  Labor  Board,  aware  of  the  consequences  that  might  ensue  from 
adopting  the  Johnson-Richberg  interpretation,  preferred  to  ignore 
it  and  to  take  the  order  at  face  A-alue.  On  ]March  1,  1934,  accordingly, 
the  Board  came  out  openly  for  majority  rule  for  the  first  time.  It 
ruled  the  Denver  Tramway  decision  of  that  date  that  the  representa- 
tives elected  by  the  majority  of  workers  were  entitled  to  bargain  col- 
lectively on  behalf  of  all  the  employees.*'  This  exhibited  the  Board 
in  open  variance  with  the  chief  officials  of  the  XRA.  It  was  all  the 
more  meaningful,  therefore,  that  the  executive  order  amendment  of 
February  23  (not  made  public  until  March  3)  took  away  from  the  Ad- 
ministrator such  discretionary  power  over  cases  referred  to  him  by  the 
Labor  Board  as  he  had  enjoyed  by  virtue  of  the  order  of  February  1. 

Fortified  by  the  executive  order  of  February  23,  the  Board,  after 
some  internal  dissension  as  to  what  was  the  best  course  of  action, 
decided  to  stake  its  prestige  on  a  firm  prosecution  of  the  Weirton 
case.  Consequently,  on  February  27  the  Board  turned  the  case  over 
to  the  Department  of  Justice  with  a  recommendation  for  immediate 
action.*^  At  the  same  time,  Senator  Wagner  introduced  his  Labor 
Dispute  bill  *^  intended  to  put  the  Board  upon  a  permanent  statutory 
basis  and  incorporating  princples  of  industrial  relations  leading  to- 
ward union  recognition  and  collective  agreements  on  the  one  hand 

«  Perhaps  the  prindnal  reason  for  Instructing  the  Compliance  Division  not  to  review 
the  findinffs  of  the  NLB  was  that  in  the  Biidd  case  the  Compliance  Division  held  a  new 
hearing  on  the  merits,  after  the  NLB  had  issued  its  decision. 

^  Notahlr  the  Iron  and  Steel  Institute  and  the  National  Association  of  Manufacturers. 

«  See  NRA  Release  No.  3078,  Feb.  1,  19.34,  further  discussed  in  Chap.  X.  This  state- 
ment was  not  authorized  by  Messrs.  Johnson  and  Richberg ;  it  crept  in  inadvertently,  on 
the  initiative,  seemingly,  of  subordinate  employees  in  the  press  section  of  the  NRA. 

^i' See  NRA    Release  No.  3125.  discussed  further  in  Chap.  X. 

*' NRA  Release  No.  3.589  (dated  Mar.  3).  Mr.  du  Pont,  member  for  industry,  dissented, 
writing  an  opinion  based  on  the  Johnson-Richberg  interpretation.  For  further  discussion, 
see  Chips.  VI  and  VII. 

«  NRA  Release  No.  S55G.  Mar.  1.  19.34. 

«  Cong.  2  Sess.,  S.  2926,  Mar.  1,  1934.  See  Chap.  IX. 


57 

and  to  the  probability  of  extinguishing  company  unions  on  the  other. 
Simultaneously  with  the  announcement  on  March  3  of  the  Februarj^ 
23  amendment  by  executive  order,  a  reorganization  Avas  consunnnated 
in  the  internal  structure  of  the  Board — a  reorganization  for  the  pur- 
pose of  implementing  it  more  adequately  for  effective  administrative 
action,^*' 

FIXAL    COLLAPSE 

By  the  beginning  of  March  the  Board  thus  seemed  to  have  sur- 
mounted a  ci-isis,  and  to  be  ready  to  function  thereafter  as  the  unques- 
tionably dominant  factor  in  the  governance  of  collective  bargaining. 
Significantly  the  Boai'd  ad\'anced  to  a  more  vigorous  development  of 
its  theory  of  iiuhustrial  relations.  The  Denver  Tramway  decision  of 
March  1,  1934  was  followed  in  rapid  succession  by  the  Hall  Baking 
Company  decision  of  March  8,'^  the  Houde  Engineering  Company 
decision  of  the  same  date,'^-  and  the  Republic  Steel  decision  of  ^larcli 
16." 

The  Board,  however,  was  soon  precipitated  into  a  series  of  difficul- 
ties which  ended  its  career.  Troubles  arising  from  the  refusal  of  the 
Michigan  automobile  manufacturers  to  recognize  the  United  Auto- 
mobile Workers,  an  organization  of  A.  F.  of  L.  federal  unions,  plus 
the  insistence  of  the  manufacturers  in  maintaining  company  union 
plans,  led  in  early  March  to  the  threat  of  a  general  strike  in  the  auto- 
mobile industry.  Specifically,  the  A.  F.  of  L.  workers  were  eager  in 
demanding  an  election  of  employee  representatives  to  which  the  em- 
ployers were  opposed.  The  Labor  Board  intervened,  held  hearings  ^"^ 
which  failed  to  achieve  a  settlement,  and  saw  the  eontrovei*sy  pass 
from  its  hands  into  those  of  President  Roosevelt  and  General  Jobn- 
son.^^  Finally,  on  JSIarch  25,  the  White  House  announced  an  agree- 
ment settling  the  conti'oversy.  The  main  points  of  this  agreement  were 
(1)  no  provision  was  made  for  the  election  of  employee  representa- 
tives; (2)  an  Automobile  Labor  Board  was  established  to  adjudicate 
questions  of  representation  and  discriminatory  discharge;  (3)  major- 
ity rule  was  ignored  as  a  device  to  govern  the  selection  of  employee 
representatives;  (4)  it  was  provided  that  all  organized  groups  among 
the  employees  were  entitled  to  similar  privileges  with  resjiect  to  col- 
lective bargaining;  and  (5)  the  possibility  of  establishing  a  system 
of  works  councils,  based  on  proportional  representation,  was  pro- 
jected.^*' The  automobile  settlement  apparently  was  in  conflif^t  with  the 
Labor  Board's  interpretation  of  Section  7(a)  and  seemed  to  affirm 
the  rulings  of  General  Johnson  and  INIr.  Richberg.  Because  the  settle- 
ment, supported  by  the  prestige  of  the  President,  apparently  com- 
mitted the  government  to  a  labor  policy  at  variance  with  that  woi'ked 

^"  Two  vice-chairmen,  Leon  C.  Marshall  and  S.  Clay  Williams,  were  appointed  ;  three 
new  niemhers  for  industry  were  appointed  to  replace  inactive  members.  The  Board's  final 
composition  was  :  chairman.  Senator  Waener  :  vice-chairman.  Dr.  Marshall  and  Mr.  Wil- 
liams ;  employer  memhers.  Messrs.  Dennison,  Draper,  dii  Pont,  Kirstein  and  Teagle ;  em- 
ployee members.  Mr.  Berry,  Mr.  Green.  Dr.   Haas.  Mr.  Lewis,  and  Dr.  Wolman. 

^1  2V/?A  Release  No.  ."^7]  6.  March  9.  Decision  deals  with  union  recognition  and  the  execu- 
tion of  collective  apreements. 

^'^NRA  Rrleane  No.  370.T.  Decision  deals  with  the  ohlig^atio'is  of  an  employer  to  meet 
union  ofBcinls  even  if  the  union  refuses  to  divulgre  the  names  of  the  employees  it  professes 
to  represent. 

^^NRA  Rele(i.<te  No.  P.mo.  Decision  deals  with  the  effect  on  the  rights  of  workers  of  com- 
pany unions  established  prior  to  the  enactment  of  Section  Kn.). 

M  See  NRA  Relenxe  No.  .SS17.  Mar.  14.  19.^.4,  and  No.  3R27.  March.  1.^,  1934. 

^' Gpnern!  .Tobn«on.  it  should  be  noted,  was  seeking  to  compose  the  dispute  on  his  own 
account  before  the  NLB  hearings  wpre  concluded. 

=«  The  settlement  is  discussed  at  length  in  Chap.  XIII. 
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out  by  the  XLB,  it  was  a  staggering  blow  to  the  prestige  and  author- 
ity of  the  Board. 

Following  tlie  ]March  25  settlement,  the  XLB  lapsed  into  a  lethargy 
and  torpor  from  which  it  never  emerged.  It  continned  to  go  through 
tlie  motions  of  dealing  with  lal^or  dispntes — mostly  petty  cases  involv- 
ing alleged  discriminatory  discharges  of  union  Avorkers.  It  made  sev- 
eral theoretically  important  decisions  and  succeeded  in  persnading 
the  XRA  Compliance  Division  to  remove  the  Blue  Eagles  of  four  re- 
calcitrant employers.^''  But  despite  this  appearance  of  activity,  the 
Board  Avas  falling  into  an  administrative  paralysis.  The  main  cur- 
rents of  industrial  disputes  were  passing  it  by.  And  the  Board  received 
anotlier  staggering  blow  Avlien  on  May  29,  1934  Federal  Judge  Xields 
in  the  Delaware  District  Court  handed  down  a  decision  in  which  he 
rejected,  on  technical  grounds  relating  to  the  Anti-Injunction  Act, 
the  government's  request  for  a  preliminary  injunction  against  the 
Weirton  Steel  Companj'— an  injunction  which-  in  substance  Avould 
have  compelled  the  company  to  permit  an  election  to  be  held  under 
the  Eeading  Formula. ^'^  Thus  the  case  on  which  the  Board  had  staked 
its  prestige,  and  Avhich  it  regarded  as  a  conclusive  test  of  its  inter- 
pretation of  Section  7(a) ,  was  brought  to  a  temporary  stalemate."^ 
'  The  spring  and  early  summer  of  1934  were  months  of  mounting 
labor  unrest.  A  strike  in  the  Electric  Autolite  Plant,  Toledo.  Ohio 
brought  to  a  culmination  a  series  of  sporadic  walkouts  in  the  automo- 
bile and  automotive  equi]:)ment  industry — the  settlement  of  March  25 
notwithstanding.  The  Toledo  strike  was  characterized  by  rioting  and 
violence.  For  a  time  it  threatened  to  develop  into  a  general  strike  of  all 
tlie  A.  F.  of  L.  unions  in  the  city.  A  critical  situation  also  developed  as 
the  result  of  the  walkout  of  union  truck  drivers  in  Minneapolis.  Earlv 
in  ]May  the  International  Longshoremen's  Association  called  a  dock 
strike  in  San  Francisco  and  other  Pacific  Coast  ports.  Other  unions 
of  maritime  workers  joined  in  the  walkout.  The  port  of  San  Francisco 
was  shut  until  early  July  when  an  attempt  was  made  to  open  it  by 
force.  This  led  to  more  rioting  and  later  to  a  general  strike  involving 
virtually  all  the  labor  unions  of  the  cit}'. 

For  a  time,  also,  it  seemed  likely  that  the  Amalgamated  Association 
of  Iron,  Steel  and  Tin  "Workers  would  bring  about  a  general  steel  strike 
of  equal  magnitude  with  that  of  1919.  At  a  convention  in  April,  the 
Amalgamated  laid  down  a  seven-point  program.  On  the  basis  of  this 
program,  recognition  demands  were  presented  to  the  employers  flur- 
ing  the  latter  part  of  May.  The  employers,  standing  fast  by  their 
company  union  plans,  ignored  or  rejected  these  demands;  and  the 
Amalgamated  began  to  prepare  for  a  strike  to  be  called  June  16.  At 
tl:.e  last  minute,  howcA-er.  the  strike  call  Avas  suspended,  upon  the  urg- 
ing of  "William  Green,  Avho  put  before  the  union  delegates  certain  pro- 

=^A.  Roth  and  Co.  of  Chicajro.  Apr.  ?.,  :1934;  Harriman,  TPin.  Hosiory  Mills.  Apr.  20. 
1034:  National  Lork  Co..  Rockford.  111.,  Ma.v  22.  10.14:  Milwaukep  Eloftric  JAsht  anrt 
Railway  Co..  June  6.  19:54.  (Information  based  on  rer-ords  of  the  NRA  Compliance  Divi- 
sion.) On  .Tune  .^O.  after  the  settlement  of  a  strike,  the  Board  recommended  the  retiir!i  of 
the  INIilwankee  company's  Bine  Kasrle  (XRA  neleaxc  Vn.  ft! 60).  On  July  20  the  Harriman 
Blue  Easrle  was  returned  pursuant  to  an  agreement  between  the  company  and  the  XRA 
(Vffi  Release  No.  661.?). 

r,s  por  text  of  the  decision,  see  A'eic  Yorle  Timpf>. 'Ma.y  "0.  1934. 

50  Almost  a  year  later,  on  Feb.  27.  lQ?.r,,  Judge  Nields  held:  (1)  That  Sec.  7(a)  was 
unconstitutional,  and  (2)  that  the  AVeirton  Co.  was  not  guilty  of  coercion,  in  any  event. 
The  election  question  was  no  longer  an  issue  bv  that  time.  For  text  of  decision,  see  Neiv 
York  Timcx,  Feb.  28,  1935. 
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posals,  regarded  as  quasiofficial,  for  the  establishment  of  a  Steel  Labor 
Board.*"^ 

In  all  of  these  difficulties  the  National  Lal^or  Board  no  longer  played 
the  predominant  role  it  had  once  enjoyed,  although  its  representa- 
tives helped  to  settle  the  Toledo  and  Minneapolis  strikes.  Public  atten- 
tion was  shifting  from  the  activities  of  the  Board  to  the  enactment  of 
legislation  and  the  establishment  of  new  agencies  for  the  maintenance 
of  industrial  peace.  The  Labor  Dispute  bill  wliich  Senator  Wagner 
introduced  in  the  Senate  to  put  tlie  National  Labor  Board  on  a  perma- 
nent basis  was  put  aside ;  and,  as  a  substitute  therefor,  Joint  Eesolu- 
tion  Xo.  44  was  passed  on  June  IG  and  approved  by  tlie  President  on 
June  19.*^^  The  joint  resolution,  a  stop-gap  measure,  empowered  the 
President  to  create,  for  the  duration  of  the  Recovery  Act,  a  board  or 
boards  vested  with  the  authority  to  investigate  labor  disputes  and  to 
arrange  and  conduct  elections. 

The  enactment  of  Joint  Resolution  Xo.  44  presaged  the  end  of  the 
Xational  Labor  Board,  whose  activities  by  that  time  had  ^■irtuallv  come 
to  a  dead  stop.  On  June  26  the  President  established  the  National  Long- 
shoremen's Board  on  the  basis  of  the  joint  resolution,  tlius  removing 
possible  NLB  jurisdiction  over  the  outstanding  labor  dispute  of  the 
day.^"  On  June  28  the  President  established  the  National  Steel  Labor 
Relations  Board,  also  on  the  basis  of  the  joint  resolution,  removing 
the  labor  troubles  of  the  steel  industry  from  the  National  Labor 
Board's  scope.*^^  On  June  29,  finally,  the  President  established  the  Na- 
tional Labor  Relations  Board  to  take  the  place  of  the  National  Labor 
Board.*'*  The  old  Board  went  out  of  existence  and  the  new  one  entered 
upon  the  discharge  of  its  functions  on  July  9, 1934. 

Thus,  approximately  eleven  montlis  after  its  establishment,  the  Na- 
tional Labor  Board  passed  from  the  scene.  It  had  enjoyed  a  short 
"honeymoon"  period  of  high  hopes,  followed  by  an  attack  of  difficul- 
ties which  led  to  crisis,  protracted  inner  struggle,  and  administrative 
decomposition.  Just  when  the  Board  had  seemingly  surmounted  the 
worst  of  the  crisis,  it  was  laid  low  again  bj'  a  blow  from  whicli  it  never 
recovered.  But  the  proposed  Labor  Disputes  bill  led  to  the  enactment 
of  a  measure  which  substituted  for  tlie  NLB  a  successor  tribunal  which 
was  to  pursue  a  similar  line  of  Section  7(a)  interpretation. 

Although  not  successful  in  the  end,  the  National  Laljor  Board  made 
substantial  contributions  to  the  understanding  of  industrial  relations. 
Its  experience  is  significant  for  the  liglit  it  throws  qn  the  problems  of 
peace  and  labor  relations  in  industry  wliich  the  nation  must  continue 
to  face,  codes  or  no  codes. 

An  examination  of  this  experience  and  an  evaluation  of  its  signifi- 
cance are  thus  of  importance  as  part  of  the  story  of  collective  baro-aiu- 
ing  under  the  New  Deal  and  as  a  basis  for  future  policy.  Our  task  in 
the  chapters  immediately  following  will  be  to  fincl  out  what  the  Na- 
tional Labor  Board  did  to  clarify  the  concept  of  collective  bargain- 
ing and  what  contribution  it  rxiade  to  the  solution  of  tlie  problems  of 
industrial  relations. 

00  Thppe  events  are  discussed  in  detail  in  Chap.  XII. 

61  48  Stat.  L.  1183. 

62  Executive  Order  No.  674S. 

63  Executive  Order  No.  6751. 
"^  Executive  Order  No.  6763. 


CHAPTER  V.  THE  NATIONAL  LABOR  BOARD  IN 

ACTION 

The  work  of  the  National  Labor  Board  and  the  results  accomplished 
were  determined  partly  by  the  organization  of  the  Board  itself — its 
structure,  powers,  and  procedures — partly  by  the  nature  of  the  dis- 
putes brought  before  it  and  the  issues  they  involved,  and  partly  of 
course  by  personal  factors,  in  particular  the  initiative  and  ideas  of  its 
chairman.  To  follow  more  clearly  the  nature  of  the  issues  which  the 
Board  faced  and  the  principles  which  it  applied  in  settling  them,  it 
will  be  helpful  to  consider  the  Board's  machineiy  and  its  methods  of 
operation, 

STEUCTUEE  OF  THE  XLB  SYSTEM 

The  National  Labor  Board  in  Washington  was  the  center  of  a  nation- 
wide system  which  comprised,  at  the  end,  a  score  of  regional  and 
sub-regional  labor  boards.  Six  boards  functioned  in  the  Northeast; 
eight  in  the  JMid-AVest  and  Northwest ;  three  on  the  Pacific  Coast ;  and 
three  tlie  Southern  states.^ 

From  its  begimiing  to  its  end,  the  National  Labor  Board  was  con- 
structed along  "joint  conference"  lines.  A  given  number  of  employer 
repi'csentatives  was  set  off  against  an  equal  number  of  labor  represen- 
tatives. An  impartial  chairman — aided  later  by  two  vice-chairmen — 
had  the  decisive  voice.-  Decisions  went  by  majority  rule. 

Important  consequences  flowed  from  the  fact  that  the  labor  mem- 
bers of  the  Board  were  either  A.  F.  of  L.  leaders  or  reputed  sympa- 
thizers with  organized  labor,  while  the  employer  members  came  from 
the  field  of  non-union  business — mostly  big  business.  The  Board  was 
thus  of  two  minds  on  all  fmidamental  issues.  Senator  Wagner  sought, 
nevertheless,  to  avoid  any  public  expressions  of  differences  in  view- 
point. His  ideas  was  that  the  Board's  influence  depended  largely  on 
public  opinion.  To  command  public  opinion,  it  would  be  well  to  make 
a  display  of  unanimity.  Such  a  display  would  exhibit  the  co-operation 
of  management  and  labor  in  the  interests  of  the  recovery  program. 

Largely  because  of  the  influence  of  its  chairman,  it  became  the 
Board's  practice  at  first  to  hand  down  unanimous  decisions  on  all  cases 
involving  Section  7(a).  The  practice  was  not  broken  until  the  Denver 
Tramway  decision  of  March  1,  1934.^  As  long  as  the  practice  lasted, 
the  Board's  ability  to  work  out  clearly  defined  policies  and  principles 
and  to  act  decisively  was  somewhat  hampered.  The  practice  once  bro- 
ken, the  Board  could  proceed  to  more  positive  and  unequivocal  inter- 
pretations of  the  statute.  By  this  time,  however,  a  chain  of  events 
which  was  later  to  strangle  the  Board  was  already  under  way. 

^  For  list  of  reRional  boards,  see  Chap.  IV,  p.  101. 

2  Orisrinally  there  were  three  employer  and  three  labor  representatives.  In  the  end  there 
were  five  members  of  each  group.  For  membership  lists,  as  of  the  Board's  beginning  and  as 
of  its  end.  see  Chap.  IV,  p.  94  and  p.  111. 

3  See  Chap.  IV,  p.  110. 

(00) 
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Each  regional  board,  like  the  National  Board,  was  composed  on  a 
"joint  conference-'  basis.  The  employer  members,  as  a  rule,  were  chosen 
from  the  business  leaders  of  the  local  community.  The  labor  members 
were  in  most  cases  leaders  of  local  A.  F.  of  L.  unions.  The  impartial 
chairmen  were  selected  from  among  outstanding  citizens  of  the  local 
community,  known  for  their  interest  in  the  public  welfare. 

The  regional  boards  were  dependent  on  the  National  Board  both  in 
policy  and  procedure.  The  National  Board  formulated  the  regulations 
for  dealing  with  labor  disputes ;  issued  interpretations  of  moot  points 
with  regard  to  the  meaning  of  Section  7(a)  ;  and  determined  whether 
the  mediation  of  a  given  dispute  was  to  be  handled  locally  or  in  Wash- 
ington. Largely  instruments  for  the  adjustment  of  local  labor  disputes, 
the  regional  boards  were  discouraged  from  making  express  statements 
that  the  company  had  or  had  not  violated  Section  7(a).  They  were, 
however,  instructed  to  make  findings  of  fact  which  would  clearly  indi- 
cate whether  or  not  a  violation  had  been  committed.  Occasionally,  a 
regional  board  did  hand  down  such  a  finding  of  guilt  or  innocence,  or 
would  attempt  to  construe  Section  7(a) .  In  general,  however,  it  was  the 
National  Labor  Board  itself  which  exercised  such  functions.* 

POWERS  AND  FUNCTIONS 

By  March  1931  the  legal  status  of  the  National  Labor  Board  had 
come  to  rest  on  four  documents.  First,  there  was  the  President's  state- 
ment of  August  5,  1933,  which  approved  the  proposal  to  create  the 
Board.  Second,  there  was  the  President's  executive  order  of  Decem- 
ber 16,  1933,  which  fixed  the  scope  of  the  Board's  work  more  clearly 
than  before  and  gave  retroactive  sanction  to  its  activities  since 
August  5.  Tliird,  there  was  the  executive  order  of  February  1,  1934, 
which  gave  the  Board  authority  to  conduct  elections  at  which  employ- 
ees might  choose  representatives  for  the  purpose  of  collective  bargain- 
ing. And  fourth,  there  was  the  executive  order  of  February  23,  1934 
which  defined  the  Board's  procedure  for  enforcing  compliance. 

These  four  documents  each  helped  to  determine  the  administrative 
status  of  the  Board  as  a  tribunal  for  dealing  with  labor  disputes.  This 
brings  us  to  two  questions :  ( 1 )  with  what  sort  of  cases  was  the  Board 
empowered  to  deal?  and  (2)  in  what  way  could  the  Board  deal  with 
such  cases? 

Types  of  cases  ^ 

As  evolved  by  the  summer  of  1934,  the  formal  jurisdiction  of  the 
National  Labor  Board  embraced  four  types  of  cases :  ( 1 )  all  labor  dis- 
putes involving  a  strike  or  a  lockout,  whether  arising  under  the  PRA, 
under  a  code,  or  otherwise;  (2)  all  disputes  between  employers  and 
employees,  whether  individual  or  collective,  involving  charges  of  vio- 
lations of  Section  7(a),  whether  threatening  or  causing  a  strike  or  not ; 
(3)   all  cases  involvmg  rulings  handed  down  by  a  regional  labor 


*  No  sharp  and  clear  Unes  were  ever  drawn,  however,  between  regional  board  "decisions" 
and  "recommendations."  A  large  proportion  of  National  Board  eases  originated  in  the  defi- 
ance of  employers  of  rulings — whether  "recommendations"  or  "decisions" — handed  down 
by  a  regional  board.  It  should  be  kept  in  mind  that  true  enforcement  proceedings  could  not 
begin  unless  and  until  the  National  Board  ruled  that  an  employer  had  contravened  the 
requirements  of  Sec.  7(a). 
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board;  ^  and  (4)  all  cases  involving  decisions  handed  down  by  joint 
industrial  relations  boards  operating  under  codes  of  fair  competition.'^ 

AVitli  respect  to  cases  under  (1)  and  (2)  the  Board  had  "original"' 
jurisdiction.  In  practice  it  exercised  such  jurisdiction  only  when  there 
was  no  convenient  regional  board  to  which  the  controversy  might  be 
referred  or  when  no  joint  industrial  relations  board  had  been  estab- 
lished under  the  code.'  It  was  entirely  within  the  discretion  of  the 
Board,  however,  to  decide  whether  or  not  it  should  exercise  original 
jurisdiction  in  the  event  that  a  convenient  regional  board  or  an  appro- 
priate joint  mdustrial  relations  board  was  available. 

"With  respect  to  cases  under  (3)  and  (-1)  the  Board  had  jurisdiction 
of  '"review."'  It  might  or  might  not  exercise  such  jurisdiction  at  its  dis- 
cretion. In  practice  the  Board  would  ordinarily  sit  in  review  upon 
rulings  of  one  of  its  regional  agencies,  provided  the  regulations  con- 
cerning appeals  had  been  satisfied. 

The  nature  of  the  Board's  jwicers 

The  National  Labor  Board  performed  the  functions  (1)  of  media- 
tion and  conciliation.  (-2)  of  voluntary  arbitration.  (3)  of  quasi-judi- 
cial interpretation  of  Section  7(a),  and  (4)  of  conducting  referendums 
for  the  choice  of  employee  representatives.  The  primary  activities  of 
the  Board  were  those  of  mediation  and  conciliation.^  The  Board's  main 
efforts  were  to  settle  strikes,  preferably  by  agreement  between  the 
parties  concerned.  The  Board  also  sought  to  settle  on  a  voluntary  basis 
labor  difficulties  which  had  not  yet  reached  the  strike  state.  From  time 
to  time,  the  Board  functioned  also  as  a  arbitrational  body.  Here  its 
authority  was  confined  to  "voluntary''  arbitration.  It  could  make  an 
enforceable  award  only  when  both  parties  to  the  dispute  had  jointly 
agreed  to  submit  the  issues  to  the  Board  for  determination  and  to  abide 
by  the  decision.^ 

The  Board  was  not  a  court  of  law.  Xevertheless  most  of  its  cases 
involved  charges  to  the  effect  that  some  employer  was  violating  Sec- 
tion 7(a).  "When  disputes  like  these  could  not  be  settled  by  agreement, 
the  Board  assumed  the  power  to  make  a  theoretically  enforceable 
decision.  In  all  such  decisions  it  sought  to  apply  Section  7(a)  to  the 
facts  of  the  case.  Such  interpretations,  however,  were  not  enforceable 

"  For  jurisdiction  in  cases  under  (1)  see  parapraph  one  of  the  executive  order  of  Dec.  Ifi, 
1933  :  for  jurisdiction  in  cases  under  (2)  see  executive  order  of  Feb.  1,  paragraph  two  and 
executive  order  of  Feb.  23  :  for  jurisdiction  in  cases  under  (3)  see  Art.  B  and  C,  paragraph  2, 
executive  order  of  Dec.  16,  1933. 

^  This  claim  was  based  on  tlie  executive  order  of  Dec.  16,  1933.  That  order  gave  the  Board 
power  to  '•compose  all  conflicts  threatening  the  industrial  peace  of  the  country."  This  jiower 
would  appear  to  be  general  and  unqualitied  and  therefore  superior  to  the  limited  power  of 
any  ioint  industrial  relations  tioard.  Also  paragraph  2  of  the  Same  order  read  that  : 

'•The  powers  and  functions  of  said  Board  shall  be  as  follows  : 

"(a)  To  settle  by  mediation,  conciliation,  or  arbitration  all  controversies  1)etween 
employers  and  employees  which  tend  to  impede  the  purposes  of  the  National  Industrial 
Recovery  Act :  provided,  however,  the  Board  may  decline  to  take  cognizance  of  contro- 
versies between  employers  and  employees  in  any  field  of  trade  or  industry  where  a  means  of 
settlement,  provided  for  by  agreement,  industrial  code,  or  federal  law.  has  not  been  invoked." 

Since  the  Board  might  "dpcline  to  take  cognizance"  of  controversies  where  a  means  of 
settlement  provided  by  an  industrial  code  had  not  been  invoked,  presumably  the  Board  had 
optional  authority  to  intervene  or  not.  The  inference  was  that  the  Board's  jurisdiction  was 
superior  to  that  of  the  means  of  settlement  provided  by  an  industrial  code. 

"  It  should  be  noted  that  the  XLB  made  it  a  practice  not  to  handle  disputes  arising  for 
reasons  other  than  alleged  violations  of  Sec.  "(a),  for  in  the  absence  of  such  violations,  the 
XLB  would  be  incapable  of  invoking  such  sanctions  as  it  possessed.  Regional  boards,  how- 
ever, attempted  to  mediate  all  disputes. 

*  This  was  still  more  true  of  the  regional  boards. 

»  The  executive  order  of  December  16.  which  defined  the  powers  of  the  Board,  said  noth- 
ing about  voluntary  or  compulsory  arbitration.  Since,  however,  the  XIRA  did  not  limit  the 
right  to  strike  or  to  declare  lockouts,  it  was  taken  for  granted  that  the  Board  had  no 
powers  of  compulsory  arbitration. 
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in  the  same  manner  that  a  judicial  interpretation  by  a  court  would 
have  been.^° 

From  the  very  besfinning  the  Board  was  confronted  with  the  ques- 
tion of  how  to  determine  who,  in  any  given  case,  were  the  freely  chosen 
representatives  of  the  employees.  Its  solution  of  the  question,  as  de- 
scribed elsewhere,  was  the  Reading  Formula,  that  is,  in  substance, 
secret  elections.  There  was  nothing  in  the  Recovery  Act  which  ex- 
pressly authorized  the  holding  of  elections  to  determine  the  identity 
and  authority  of  employee  representatives.  In  evolving  the  election 
procedure,  the  Board  was  administering  the  statute  in  accordance  with 
its  own  understanding  of  what  Section  7 (a)  meant.^^ 

The  jurisdiction  and  powers  of  the  Board  were  thus  never  quite 
clearly  defined.  This  must  be  kept  in  mind  in  considering  its  problems 
and  history. 

PROCEDURES   FOR   SETTLIXG  DISPUTES 

The  National  Labor  Board  gradually  developed  procedures  which 
became  essential  elements  in  the  performance  of  its  functions.  To  un- 
derstand the  work  of  the  Board,  it  is  necessary  to  have  in  mind  a  pic- 
ture of  these  procedures  in  handling  a  labor  dispute  from  inception  to 
settlement,  if  possible,  or,  in  any  event,  final  disposal.  Such  a  picture 
is  presented  here  under  three  headings:  procedure  for  settling  dis- 
putes; types  of  adjustments;  and  the  enforcement  of  decisions.  In  the 
present  section,  the  first  of  these  is  taken  up,  while  the  others  are  dealt 
with  in  the  two  sections  which  follow. 

In  broad  outline,  the  course  of  dealing  with  a  labor  dispute  after 
tlie  fall  of  1933  was  more  or  less  standardized.  Each  regional  board 
undertook  to  settle  local  disputes  by  vohmtary  agreement.  If  such  a 
settlement  was  impossible,  in  cases  wherein  Section  7(a)  was  at  issue, 
the  regional  board  handed  down  a  preliminary  "decision"  in  which  it 
recommended  a  formuhi  for  adjustment.  If  both  parties  were  satisfi.ed 
and  complied,  the  case  was  ended.  But  if  the  decision  was  unacceptable, 
two  possibilities  were  open :  refusal  to  comply,  usually  on  the  part  of 
tlie  employer;  and/or  appeal  from  the  decision.  Each  of  these  pos- 
sibilities led  to  the  third  step,  reference  of  the  dispute  to  the  Xational 
Board.  Like  the  regional  board  before  it.  the  Xational  Board  would 
first  try  to  achieve  a  settlement  by  agreement  and  pass  from  this  to 
the  making  of  a  decision.  If  the  decision  involved  the  employer's  re- 
sponsibility under  Section  7(a),  and  he  failed  to  comply,  the  Board 
would  take  whatever  steps  it  could  to  enforce  its  ruling. 

The  Board  was  dominated  by  the  idea  that  the  best  way  to  settle  a 
dispute  was  by  bringing  about  a  voluntary  agreement  between  the 
parties  concerned.  It.  therefore,  always  strove  to  avoid  every  appear- 
ance of  "taking  sides"  and  of  being  vested  with  powers  of  enforcement 
or  of  coercion.  The  guiding  principle  of  action  was  that  the  Board 
must  not  assume  an  attitude  which  might  "spoil  the  chances"'  for  an 
agreement. 

Accordingly,  the  Board's  procedure  was  to  arrange  informal  confer- 
ences between  employers  and  employees.  At  these  conferences,  the 
Board  members  stressed  the  points  on  which  it  seemed  both  sides  could 

^•*  Xot  until  the  executive  orders  of  February  1  and  23  could  the  Board  be  said  to  possess 
express  authority  to  put  a  "decision"  into  effect. 

"  Sanction  for  sucli  administratiye  actlTities  was  first  contained  in  the  executive  order 
of  February  1,  1934. 
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be  of  one  mind.  Tlie  Board  members  were  also  constantly  on  the  alert 
to  stop  formal  proceedings  (that  is,  hearings)  as  soon  as  a  possibility  of 
reachmg  an  agreement  appeared.  Only  when  all  efforts  to  bring  the  con- 
tending parties  together  failed  did  the  Board  take  the  case  "under  ad- 
visement" preparatory  to  formulating  a  decision.  And  even  then,  the 
decision  was  usually  phrased  in  cautious  language,  so  as  not  to  pre- 
clude the  possibilities  of  a  voluntary  settlement  by  agreement  in  the 
future.  More  than  that,  the  decision  generally  expressed  the  Board's 
idea  as  to  the  terms  that  should  properly  be  included  in  any  settlement 
by  agreement.  Only  m  extreme  cases  did  the  Board  "lay  down  the  law" 
of  Section  7 (a). 

The  National  Labor  Board  had  at  its  disposal  a  small  staff  of  trained 
mediators  and  conciliators  to  assist  in  the  settlement  of  labor  disputes. 
Recourse  could  also  be  taken,  and  frequently  was  taken,  to  the  staff 
of  the  Conciliation  Service  of  the  United  States  Department  of  Labor. 
The  executive  secretaries  of  the  regional  boards  were  also,  as  a  i-ule, 
adept  in  the  technique  of  mediation  and  conciliation.  But  the  depend- 
ence was  not  altogether  on  the  professional  adjusters  of  labor  disputes. 
The  Board  members,  in  the  cases  of  both  the  national  and  regional  tri- 
bunals, were  supposed  to  throw  the  weight  of  their  abilities  and  prestige 
behind  the  voluntary  adjustment  of  employer-employee  difficulties. 

Hearings,  as  held  by  the  NLB,  may  be  described  as  informal  dis- 
cussions and  administrative  inquiries.  Witnesses  were  not  under  oath ; 
there  was  no  power  in  the  Board  to  compel  by  subpoena  the  attendance 
of  persons  or  the  production  of  records.  The  introduction  of  testimony, 
statements,  and  affidavits  was  not  limited  by  the  rules  of  evidence  which 
hold  in  the  courts ;  and  because  the  primary  intent  of  the  hearing  was 
to  compose  a  dispute,  not  to  make  findings  as  to  guilt  or  innocence,  the 
Board  did  not  adhere  to  very  strict  canons  of  fact  finding.  So  far  as 
the  Board  deliberately  tried  to  guide  the  submittal  of  evidence,  state- 
ments, affidavits,  and  interchange  of  opinions,  it  aimed  (1)  to  extract 
the  fundamental  issues  of  the  dispute;  (2)  to  find  a  common  ground 
of  agreement  between  the  two  parties;  (3)  to  persuade  each  party  to 
make  a  voluntary  settlement;  and  (4)  to  arrange,  as  soon  as  possible, 
for  negotiations  looking  toward  such  settlement. 

The  hearing  was  not  necessarily  before  the  full  Board,  or  even  be- 
fore an  equal  number  of  members  representing  industry  and  labor  plus 
the  impartial  chairman  or  one  of  the  vice-chairmen.  The  members  of 
the  Board  were  all  busy  men.  They  were  occupied  with  their  daily 
affairs  as  labor  leaders,  as  industrials,  as  members  of  the  Labor  or  the 
Industrial  Advisory  Board.  Thus,  only  in  exceptional  cases  was  a  full 
complement  of  the  Board  present.  Most  hearings  were  held  in  the 
presence  of  only  a  few  members,  occasionally  only  one  or  two,  without 
any  regard  for  numerical  equality  of  representation  as  between  the 
members  from  industry  and  labor.  A  stenographic  record  of  the  pro- 
ceedings was  kept. 

If  the  chairman  was  present,  he  presided  at  the  hearing;  if  not, 
one  of  the  Board  meml^ers  presided.  The  presiding  officer,  as  well  as 
the  other  members  of  the  Board  in  attendance,  participated  actively  in 
the  conduct  of  the  hearing.  They  not  only  asked  questions  to  elicit 
information,  but  made  suggestions  from  time  to  time  on  what  appeared 
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to  them  to  be  a  proper  formula  for  settling  the  dispute.  Moreover,  they 
intervened  with  appeals  to  both  employers  and  employees  to  respect 
the  purposes  of  the  recovery  program ;  to  retreat  from  stubborn  posi- 
tions: and  not  to  impede  the  progress  of  reemployment  by  keeping- 
men  out  of  work.  If,  at  any  time  during  the  course  of  the  hearing,  the 
discussion  reached  a  point  where  both  sides  appeared  Avilling  to 
compromise,  the  hearing  was  fortliwith  recessed.  The  parties  to  the 
dispute  were  asked  to  go  into  conference,  with  the  view  to  working  out 
an  agreement,  and  to  report  back  to  the  Board  as  soon  as  practicable.  In 
sum^the  principal  animating  purpose  of  a  hearing  before  the  National 
Labor  Board  was  to  lead  to  an  amicable  conference  from  which  an 
agreement  might  issue. 

Informal  as  the  hearings  may  appear  from  this  description,  there 
lias  been  some  criticism  that  many  of  them  were  too  formal  and  re- 
sembled court  procedure  too  closely.  This  criticism  was  based  largely 
on  externals.  The  members  of  the  Board  at  a  hearing  were  often  seated 
on  a  high  platform  looking  down  upon  the  two  tables  to  the  right  and 
to  the  left;  at  these  tables  the  disputants  were  seated.  The  representa- 
tives of  the  two  parties — often  lawyers — were  permitted  to  make  long- 
speeches  and  to  harangue  ''the  tribunal.'Tt  is  claimed  that  such  proce- 
dure could  not  create  the  calm  and  reasonable  spirit  required  for 
conciliation,  which,  it  is  said,  has  better  chances  of  success  when  both 
parties  meet  behind  closed  doors  and  touch  elbows  at  the  same  table. 
If  the  case  was  settled  by  voluntary  agreement,  the  Board  regarded 
its  work  as  having  been  successfully  completely.  But  there  were  two 
other  possibilities :  (1)  either  the  parties  to  a  dispute  refused  to  accept 
rhe  agreement  suggested  by  the  Board  or  event  to  meet  in  conference; 
or  (2)  the  parties  agreed  to  a  conference,  but  the  conference  did  not 
bear  fruit.  In  either  event,  the  National  Labor  Board  took  the  case 
''under  advisement"  as  a  perliminary  to  issuing  a  decision.  The  decision 
was  not  handed  down  immediately.  Frequently,  after  the  formal  hear- 
ing had  been  terminated,  the  Board  persisted  in  its  efforts  to  bring 
the  parties  together.^^  Only  as  a  last  rasort,  after  all  attempts  at 
mediation  and  conciliation  and  at  persuading  both  parties  to  submit 
their  controversy  for  formal  arbitration  had  failed,  was  a  decision 
issued. 

After  a  case  had  been  taken  '"under  advisement"  it  was  turned  over  to 
the  legal  staff,  which  studied  the  files  of  the  case,  the  stenographic 
recorcl  of  the  proceedings,  and  other  cases  which  might  bear  on  it.  The 
legal  staff  also  consulted  with  the  Board  member  or  members  most 
familiar  with  the  case.  Presently,  the  legal  staff  would  formulate  a 
''draft  decision"  which  was  circulated  among  the  members  of  the 
Board  for  approval  or  disapproval.  Decisions  of  the  Board  were  by 
majority  A'ote:  failure  of  a  member  to  disapprove  a  "draft  decision" 
was  taken  to  indicate  his  approval.  Furtliermore.  if  the  case  was  of 
consequence,  the  decision  was  likely  to  be  discussed  in  detail  at  one  of 
the  executive  meetings  held  by  the  Board  from  time  to  time.  If  the 
"draft  decision"  was  approved  by  at  least  a  majority  of  the  members 
of  the  Board,  it  became  the  Board's  official  decision  and  was  pro- 

1-  This  practice  prevailed  during  the  early  life  of  the  NLB  but  was  not  pursued  to  any 
extent  during  the  later  months. 


66 

mulg-ated  as  such.  Copies  of  the  decision  were  sent  to  parties  concerned  ; 
and  Its  text  was  given  out  in  the  form  of  an  NRA  release." 

In  its  work  of  mediation  and  conciliation,  the  Board  found  it  neces- 
sary to  act  not  only  through  its  regional  boards,  but  directly  througli 
a  field  staff  of  its  own  mediators  and  conciliators.  Here  the  Board 
employed  a  nuniber  of  mediators  who  sought  to  settle  disputes  on 
the  spot.  These  mediators  played  a  dual  function  :  on  the  one  hand,  they 
sometimes  succeeded  in  achieving  a  settlement,  in  which  event  the 
Board  did  not  have  to  consider  the  case  further ;  on  the  other  hand, 
if  a  case  came  up  for  a  hearing,  the  mediators  were  able  to  assist  the 
Board  by  their  reports  on  the  facts."  The  Board's  mediators  con- 
stituted a  staff,  suited  for  its  task  by  familiarity  with  the  procedure, 
principles,  and  j)roblems  of  industrial  relations. 

TYPES   OF   ADJUSTMENTS 

The  adjustments  which  grew  out  of  the  work  of  the  labor  board  sys- 
tem wore  of  four  types:  (1)  informal  settlements;  (2)  voluntary 
agreements;  (3)  decisions;  and  (4)  awards.  The  first  three  types  re- 
sulted from  the  Board's  intervention  in  labor  disputes  where  the 
parties  to  the  dispute  were  not  willing  to  submit  to  arbitration.  The 
fourth  type  followed  a  voluntary  submission  of  a  labor  dispute  to  the 
Board  for  arbitration. 

A  large  number,  if  not  most,  of  the  informal  settlements  have 
left  but  scant  record  in  the  files  of  the  Board.  Perhaps  the  most  effec- 
tive work  of  the  Board  as  an  agency  for  preserving  industrial  peace 
was  represented  by  these  informal  settlements  made  over  the  tele- 
phone, through  personal  interviews,  or  by  letters. 

The  formal  agreement  which  emerged  after  the  process  of  confer- 
ences and  hearings  described  above  was  usually  a  bi-partite  agree- 
ment between  the  employer  and  the  employees.  This  was  true  of  all 
cases  where  the  employer  was  willing  to  make  an  agreement  with  his 
employees  directly.  Here  the  Board  entered  into  the  agreement,  if 
at  all,  by  provision  made  for  the  holding  of  an  election  or  by  provision 
made  that  all  disputes  arising  out  of  the  agreement  should  be  sub- 
mitted to  the  Board  for  determination.^^  Occasionally,  however,  em- 
ployers refused  to  make  an  agreement  with  the  workers  directly. 
Such  refusal  was  usually  based  on  the  belief  that  this  would  be  tanta- 
mount to  union  recogiiition.  In  such  cases  both  employers  and  em- 
ployees entered  separately  into  an  identical  agreement  with  the  Na- 
tional Labor  Board.  An  agreement  of  this  kind  might  be  called 
tri-partite.^^ 

An  NLB  decision  represented  both  a  finding  on  the  facts  of  a  dispute 
between  employers  and  employees,  and  a  recommendation  urging 

'3  Decision  procedure  in  the  early  days  of  tlie  Board  was  much  more  informal  than 
might  be  surmised  from  this  description.  The  decision  was  ordinarily  reached  by  consulta- 
tion among  the  Board  members  at  some  executive  session  or  sessions.  By  June  19.34,  although 
consultations  of  this  kind  continued,  decision  procedure  in  the  National  Board  had  become 
highly  formalized  and  routinized.  It  still  remained  informal,  for  the  most  part,  in  the 
regional  boards,  subject  to  the  submittal  of  legal  points  to  the  legal  staff  of  the  National 
Board. 

1' Decisions,  however,  were  based  exclusively  on  the  transcript  of  evidence  brought  out 
at  the  hearings. 

15  The  Weirton  agreement  was  of  this  type.  It  provided  both  for  an  election  and  for 
submitting  differences  to  the  Board.  See  Chap.  IV,  p.  100. 

1"  The  first  example  of  such  a  tri-partite  agreement  was  the  settlement  of  the  hosiery 
SLrikes  in  Reading,  Pa.  See  Chap.  IV,  p.  97. 
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what  line  of  action  should  be  pursued  in  order  to  compose  the  dispute 
according  to  the  requirements  of  Section  T(a).^''  The  National  Labor 
r>oard  did  not  issue  decisions  unless  it  was  forced  to  do  so  through 
inability  to  work  out  an  agreement  because  of  the  recalcitrance  of  one 
or  both  of  the  parties  to  a  dispute.  This  recalcitrance  ordinarily  in- 
Tt'olved  the  failure  of  the  employer  to  comply  with  the  recommenda- 
tions of  a  regional  labor  board.^^ 

Hhe  XLB  handed  down  arbitrational  awards  only  when  asked  to 
do  so  by  the  parties  to  a  controversy.  Its  procedure  in  such  cases  was 
tliat  of  the  usual  arbitration  board.  It  heard  the  case,  investigated  the 
facts,  and  rendered  an  award.  Virtually  all  the  cases  that  went- to 
the  XLB  for  arbitration  involved  wage  scales  or  interpretation  of  a 
collective  agreement  between  a  union  and  employers."  The  arbitra- 
tion cases  coming  before  the  Board  were  few  in  number  and  secondary 
m  the  significance  of  issues  involved. 

In  general,  we  may  say  that  the  bi-partisan  agreement  was  the  most 
characteristic  type  of  Labor  Board  settlement.  It  was  most  in  accord 
with  the  methods  of  the  Board  and  with  its  own  idea  of  its  proper 
functions. 

THE  EXFORCEMEXT  OF  DECISIOX'S 

Except  for  what  may  l)e  called  its  "honeymoon''  period  of  the  first 
f ::!W  months,  the  National  Labor  Board  always  had  to  devote  a  large 
part  of  its  energies  to  attempts  to  bring  about  compliance  with  its  de- 
cisions.-°  Cases  of  this  type  usually  began  with  the  prior  refusal  of  an 
employer  to  carry  out  the  recommendations  contained  in  a  decision  of 
some  regional  board.  In  describing  enforcement  procedure,  accord- 
ingly, we  assume  that  the  case  was  one  in  which  a  regional  board  had 
exercised  original  jurisdiction.  In  the  early  phases  of  its  handling 
of  this  type  of  case,  tlie  Board  did  not  depart  from  the  basic  concept 
tiiat  its  function  was  to  bring  about  the  voluntary  composition  of 
disputes.  It  was  only  in  the  later  phases  of  the  handling  that  the 
procedure  departed  significanth^  from  that  pursued  in  the  settling  of 
disputes. 

As  a  rule,  the  National  Board  learned  of  the  non-compliance  of  a 
local  employer  through  the  daily  and  weekly  reports  of  the  regional 
])oarcls.  Each  regional  board  was  instructed  to  report  instances  of  non- 
compliance as  soon  as  they  occurred.  Forthwith,  the  NLB  would 

'"If  Sec.  7(a)  was  not  at  issue  or  was  found  not  to  apply,  the  decision  could  not  in 
theory  be  enforced.  Nor  could  the  recommendation  be  enforced,  in  theory,  if  the  charge 
of  violating  Sec.  7 fa)  was  not  sustained.  In  cases  like  these,  the  Board  merely  urged 
equitable  considerations  upon  the  parties  in  Interest.  They  were  free  to  observe  or  not 
to  observe,  as  they  saw  fit. 

'*  The  Budd  case  decision  (p.  10-5)  was  of  this  nature. 

'"As  examples  the  following  cases  may  he  cited:  (1)  The  New  Orleans  Public  Bridge 
case  in  which  the  NLB  fixed  a  wasre  scale  for  skilled  artisans  on  a  project  financed  bv 
the  Reconstruction  Finance  Corporation.  (2)  The  wage  dispute  between  the  American 
Federation  of  Full  Fashioned  Hosiery  Workers  and  the  Full  Fashioned  Hosiery  Manu- 
facturers of  America.  Inc.  The  NLB  granted  the  workers  a  wace  increase  of  .5  per  cent. 
CS)  The  arbitration  between  the  Mason  Builders  Association  of  Greater  New  York,  and 
several  locals  of  the  Bricklayers'.  Masons'  and  Plasterers'  International  Union  of 
America,  in  which  the  Board  decided  which  of  the  two  prior  awards  was  binding  on 
the  parties.  (4)  The  arbitration  of  the  w.nge  scales  for  airplane  pilots  wherein  the  Board 
had  to  determine  between  mileage  and  liourly  rates. 

-"  It  should  be  stressed  that  the  enforcement  problem  arose  out  of  such  decisions,  and 
sur-h  decisions  alone,  wherein  the  Board  found  that  an  employer  violated  the  requirements 
<^f  Sec.  7(a).  The  Board  also  issued  what  it  called  "decisions"' in  cases  {1>  where  Sec.  7 ( r) 
was  not  at  issue.  (2)  where  the  statute  did  not  apply,  and  (3)  where  the  violation  com- 
plaint was  not  sustained.  Its  decisions  in  cases  like  these,  save  of  course  arbitrational 
awards,  had  moral  force  alone. 
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send  a  telegram  to  the  non-complying-  party.  This  telegram  did  not 
state  that  the  employer  had  refused  to  abide  by  the  decision  of 
the  regional  labor  board,  and  that  the  XLB  was  summoning  him 
with  a  view  to  a  possible  enforcement.  Instead,  it  usually  stated  that 
the  NLB  had  now  assumed  jurisdiction  over  the  case,  on  which  a  hear- 
ing would  be  held  on  a  given  date;  and  the  employer  was  requested 
to  be  good  enough  to  transmit  the  name  of  his  representative  at  the 
hearing.  The  form  of  the  telegram  was  significant  as  indicating  the 
psychological  basis  of  the  Board's  procedure.  The  employer  was  not 
charged  with  any  wrong;  he  was  not  hailed  before  a  tribunal  for 
punishment;  he  was  not  reproached  for  unwillingness  to  collaborate 
in  the  recovery  program.  To  make  such  statements  might  spoil  the 
Board's  chances  for  a  settlement  by  further  antagonizing  persons  al- 
ready antagonistic;  hence  the  neutral  and  colorless  form  of  the  sum- 
mons to  the  Board.  The  assumption  was  that  if  the  Board  avoided 
even  the  appearance  of  compulsion  the  defiant  employer  (or  em- 
ployees) would  be  more  amenable  to  a  friendly  settlement.-^ 

Whether  the  employer  agreed  to  send  a  representative  or  not,  the 
National  Labor  Board  proceeded  to  a  hearing.  The  procedure  at  the 
outset  was  essentially  that  of  achieving  a  settlement.  As  in  settlement 
procedure,  the  hearing,  if  necessary,  was  informal.  It  amounted  essen- 
tially to  a  review  of  the  facts  of  the  dispute  as  submitted  by  represen- 
tatives of  both  parties  but  subject  to  check-up  from  the  regional  board 
report.  If  a  representative  of  the  regional  labor  board  appeared  it  was 
only  to  "sit  in,"  not  to  entertain  formal  charges  or  defend  the  decision. 
It  would  have  been  inappropriate  from  the  XLB  point  of  view  for  a 
regional  board  representative  to  "play  the  advocate."  The  National 
Board  claimed  not  to  be  passing  judgment  upon  an  offender,  but  to  be 
adjusting  a  dispute  which  one  of  its  regional  agencies  had  been  unable 
to  adjust. 

Should  no  voluntary  settlement  result  fi'om  the  hearing,  the  Na- 
tional Labor  Board  issued  a  decision  which  might  or  might  not  run 
parallel,  term  for  term,  with  that  of  the  regional  board.  If  the  employer 
continued  his  refusal  to  abide  by  such  decision,  the  National  Board  did 
not  irmnediately  cease  its  efforts  to  bring  about  a  voluntary  settlement. 
Only  after  all  means  for  adjustment  had  been  tried  without  success 
did  the  Board  turn  over  the  case  to  the  proper  agencies  for  enforcement. 

Thus,  the  Board  dealt  with  cases  of  non-compliance  as  if  they  were 
essentially  problems  of  arriving  at  a  settlement.  It  ostensibly  ignored 
the  assumption  that  settlements  might  be  impossible  because  some  em- 
ployers were  firmly  opposed  to  recognizing  the  authority  or  accepting 
the  principles  of  the  Board.  Perhaps  this  was  the  main  reason  why  the 
work  of  the  Board  after  November  1933  was  necessarily  dilatory  and 
disjointed.  But,  as  we  have  seen,  the  Board  lacked  even  nominal  en- 
forcement authority  until  late  in  its  history.  In  large  measure,  the 
NLB's  attempts  to  secure  settlements  rather  than  to  "lay  down"'  the 
law  of  Section  7(a)  were  caused  by  its  complete  lack  of  enforcement 
power  and  by  the  difficulty  of  persuading  the  enforcement  agencies 
to  act. 


21  Also,  it  is  important  to  note  that  the  ULB  lacked  suhpoena  power.  Within  the  limits 
made  necessary  by  this  lack  of  power,  the  telegram  might  be  said  to  give  the  impression 
of  authority  rather  than  of  conciliation. 
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Moreover,  the  members  of  the  Board  were  not  all  of  one  mind  on  the 
enforcement  issue.  Some  members  believed  that  the  Board  would  do 
well  to  use  legal  sanction  to  enforce  its  decisions,  while  others  believed 
that  it  should  rely  on  public  opinion,  by  presenting  the  facts  of  a  case 
in  the  press.  Still  others  were  opposed  to  the  Board's  going  further  than 
to  negotiate  and  mediate. 

Nevertheless,  the  Board  eventually  came  to  adopt  the  policy  of  at- 
tempted compulsion  as  a  method  of  last  resort.  The  procedure  here 
was  to  refer  the  case  either  to  the  Compliance  Division  of  the  XRA 
and/or  to  the  United  States  Attorney  General. 2-  Early  in  INIarch  19.34 
the  Board  for  the  first  time  introduced  formal  procedure  preliminary 
to  setting  the  machinery  of  enforcement  into  movement.  This  was  the 
"show  cause"  hearing,  a  procedure  based  on  the  executive  order  of  Feb- 
ruary 23, 1934.-3 

The  Board  did  not  have  recourse  to  a  "show  cause"'  order  except  in 
cases  where  the  employer  had  failed  to  appear  at  the  formal  hearing. 
The  order  was  used  in  the  hope  that  the  form  of  notice  might  persuade 
the  employer  to  appear.  The  "show  cause"  hearing  thus  came  as  the  se- 
quence to  long  drawn-out  controversies,  after  all  prior  efforts  to  achieve 
a  settlement  were  unsuccessful,  and  at  a  stage  where  the  Board  stood 
ready  to  invoke  disciplinary  measures.  But  the  order  was  intended, 
essentially,  to  give  the  Board  one  more  chance  to  achieve  the  settlement. 

The  firet  step  in  a  "show  cause"  hearing  was  to  send  a  telegram  to 
the  employer  who  had  refused  to  comply  with  a  decision,  informing 
him  that  he  must  appear  on  a  specified  date  to  "show  cause"  why  his 
case  should  not  be  referred  to  the  Compliance  Division  of  the  NRA  for 
removal  of  the  Blue  Eagle  and/or  to  the  Attorney  General  for  appro- 
priate action.-*  In  some  few  instances,  the  mere  threat  of  initiating 
disciplinai-y  action  was  enough  to  induce  the  employer  to  comply  with 
the  Board's  decision.^^  In  this  event,  and  upon  receipt  of  information 
to  the  effect  that  compliance  was  forthcoming,  the  Board  cancelled  the 
proposed  hearing.  Otherwise  the  hearing  was  held.  At  the  hearing  the 
employer  was  asked  to  present  evidence  bearing  on  the  charge  that  he 
had  violated  Section  7(a)  either  under  the  code  of  fair  competition  to 
which  he  was  subject  or  under  the  President's  Re-Employment  Agree- 
ment, if  he  subscribed  to  that.  If  the  evidence  was  sufficient  to  persuade 
the  Board  that  the  employer  was  not  guilty,  the  cliarges  against  him 
were  dropped.  If  the  evidence  was  conclusive,  the  Board  handed  down 
a  formal  "finding  of  fact"  together  with  a  "conclusion,"  which  it  trans- 
mitted to  the  Attorney  General  and  to  the  Administrator  of  the  NRA. 

The  "finding  of  fact"  began  with  a  recital  to  the  eft'ect  that  the  com- 
pany in  question  was  subject  to  a  code  of  fair  competition  or  to  the 
PRA,  and  was  engaged  in  interstate  commerce.  It  then  recited  the 
manner  in  which  and  the  circumstances  under  which  the  company 
had  failed  or  refused  to  complv  with  Section  7(a)  of  the  Industrial 
Recovers'  Act.^*^  The  "finding  of  fact"  was  followed  by  a  "conclusion" 

^  See  Chap.  VIII  for  a  more  detailed  discussion. 

23  For  text  of  four  "show  cause"  orders,  see  NRA  Release  No.  360  3,  Mar.  3.  1934. 

^  This  could  take  the  form  of  an  application  for  an  equity  injunction  or  decree ;  or  even 
(in  theory)  the  form  of  criminal  proceedinsrs. 

^  For  one  such  instance,  see  NRA  Release  No.  S7S7,  Mar.  9,   1934. 

^  Refusal  to  abide  by  a  decision  of  the  NLRB  was  not  in  itself  a  violation  of  Sec.  7 fa)  of 
NIRA. 
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which  summed  up  in  what  respect  the  employer  had  violated  the  law.-" 
After  a  case  had  been  referred  to  the  Attorney  General,  the  Board's 
immediate  connection  with  it  ceased.  Nevertheless,  the  legal  stall'  of 
the  Board  might  cooperate  v.ith  the  agents  of  the  Department  of  Jus- 
tice in  preparing  the  materials  on  which  the  prosecution  was  to  be 
based.-^  Similarly,  after  a  case  had  been  referred  to  the  Compliance 
Division,  further  steps  depended  immediately  on  the  action  taken  by 
theNRA. 

Thus  the  Board  could  initiate  enforcement  proceedings  and  it  might 
even  lend  a  helping  hand  to  the  agencies  charged  with  the  enforce- 
ment of  the  statute.  But  the  ultimate  power  of  procuring  compliance 
with  decisions,  and  of  administering  discipline  in  the  event  of  non- 
compliance, lay  outside  the  Board's  reacii.  This  was  a  serious  obstacle 
to  speedy  and  effective  enforcement.  First,  it  was  late  in  the  history  of 
the  Board  before  its  jurisdictional  differences  with  the  NRA  Com- 
pliance Division  Avere  composed.  Second,  legal  proceedings  through 
the  Attorney  General's  Office  and  the  Department  of  Justice  depended 
on  the  slow,  prolonged,  and  precise  procedures  of  the  federal  courts. 
And  we  should  not  foroet,  tliird,  that  the  Board  was  not  given  formal 
enforcement  powers  until  February  1,  19o4.  Finally,  and  perhaps 
most  important,  the  President,  at  no  time  officially  announced  that 
the  government's  enforcement  powers  would  be  thrown  wholeheartedly 
behind  the  Board. 

In  sum,  therefore,  the  Board  had  to  place  its  chief  reliance  in  en- 
forcement and  compliance  on  the  factor  of  public  opinion.  This  factor 
did  not  carry  great  weight  in  view  of  the  solidarity  of  sentiment 
among  many  employers,  especially  in  non-unionized  industries,  who 
defied  the  Board  because  they  believed  that  its  theory  of  industrial 
relations  had  a  bias  in  favor  of  trade  unions. 

2"  Thus,  in  the  case  of  the  Harriman  Hosiery  Mills  the  "conclusion"  read  : 
"The  Harriman  Hosiery  Mills  has  infringed  the  rights  of  its  employees  to  bargain  col- 
lectively through  representatives  of  their  own  choosing,  as  recognized  by  Sec.  7(a)  of  the 
NIRA,  by  entering  negotiations  in  bad  faith  and  with  the  definite  intention  not  to  make 
any  agreements  with  the  representatives  of  its  employees.  {NKA  liciease  i\'o.  SSl^,  Mar. 
13,  1934.) 

Again,  in  the  case  of  the  Roth  Company  of  Chicago  the  "conclusion"  read  : 
"A.  Roth  and  Co.  has  interfered  with  the  right  of  self-organization  of  its  employees, 
and  has  infringed  the  right  of  its  employees  to  bargain  collectively  through  representatives 
of  their  own  choosing  by  refusing  to  deal  with  the  duly  chosen  representatives  of  the 
employees.  It  has  thus  violated  Sec.  7(a)  of  the  National  Industrial  Recovery  Act  included 
in  the  President's  Re-Employment  Agreement  and  the  codes  to  which  the  company  has  been 
subject."  (NRA  Release  No.  3S11,  Mar.  17,  1934.) 

-8  As  in  the  suit  for  an  injunction  against  the  Weirton  Company. 


CHAPTEK  VIII.  SUCCESSES  AXD  FAILURES 

^Ye  have  reviewed  the  NLB's  attempt  to  formuLate  and  put  into 
effect  a  "common  law"  of  Section  7  (a) .  It  is  now  time  to  put  the  ques- 
tions: How  far  can  it  be  said  that  the  Board  succeeded  or  failed? 
What  were  the  factors  which  determined  the  nature  of  its  perform- 
ance ? 

Because  the  Board  exercised  diverse  functions,  its  work  must  be 
judged  by  more  than  one  criterion.  To  the  exercise  of  each  separate 
function,  distinct  canons  of  appraisal  must  be  applied.  It  will  be 
found  further  that  the  board  performed  some  functions  better  than 
others,  largely  because  of  the  varying-  nature  of  conditioning  factors. 

The  work  of  the  Board  arousecl  much  comment,  both  favorable  and 
critical.  The  Board  itself  was  the  center  of  friendly  support  and  of 
vigorous  attack.  Its  performance  was  evaluated  one  way  or  another 
according  to  the  critic's  bias.  There  thus  came  into  being  a  consider- 
able body  of  interested  opinion.  The  method  to  be  followed  in  the 
present  chapter  will  be  (1)  to  present  a  statement  of  the  main  par- 
tisan arguments  and  (2)  to  examine  the  Board's  record  of  perform- 
ance on  the  basis  of  what  seem  to  us  objective  tests  and  standards. 

THE   CASE   FOR  TIIE   XLB 

This  section  will  present  the  sort  of  ex  parte  case  which  the  XLB 
might  have  made  itself — a  case  which  would  be  concurred  in.  with 
reservations,  liy  many  individuals  and  groups  who  feel  that  the  Board 
performed  useful  work. 

Proper  allowance  must  be  made  for  the  extraordinary  circumstances 
with  which  the  Board  had  to  contend.  There  was  thrust  upon  it  the 
most  controversial  and  vexing  issue  of  the  national  recovery  program — 
the  struggle  between  labor  and  management  for  the  right  to  shape  in- 
dustrial relations — a  struggle  loaded  with  traditional  biases,  fears,  and 
hatreds.  Ostensibly  the  contest  was  waged  on  the  legalistic  plane :  the 
meaning  of  Section  7(a).  In  fact,  however,  the  divergences  in  inter- 
pretation of  the  statute  gave  formal  expression  to  a  more  realistic 
underlying  question :  Which  form  of  labor  organization,  the  trade  or 
the  company  union,  should  henceforth  prevail  under  the  regime  of 
''industrial  self-government"  ? 

The  Labor  Board  had  to  work  out  a  policy  to  meet  this  problem 
unaided,  if  not  indeed  hindered  by  the  NEA.  Only  a  handful  of  codes 
made  specific  provision  for  the  establishment  of  joint  industrial  rela- 
tions boards  which  could  take  upon  themselves  some  of  the  burdens 
of  the  task.^  The  administrators  of  the  NEA  in  their  search  for  "perfect 
neutrality"  usuall}^  made  confusion  worse  confounded  when  they 
attempted  to  take  a  hand  in  the  matter.^  Moreover,  the  Board  had  to 
hammer  out  its  policies  in  the  heat  and  turmoil  of  strikes,  and  under 


^  See  Chap.  X 

2  See  Chaps.  Ill  and  X. 
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the  pressure  of  the  government's  re-employment  program.  Both  of 
these  factors  ^Yere  more  favorable  to  the  shaping  of  compromises  than 
to  the  formulation  of  principles.  In  view  of  these  circumstances,  it  can 
be  claimed  that  the  performance  of  the  Board  was  more  than  satisfac- 
tory. It  was  successful  in  ending  many  strikes  and  in  averting  more — 
and  that  after  all  was  the  main  purpose  for  which  it  was  created. 

But  the  Board  did  much  more.  It  evolved  a  theory  of  collective 
bargaining,  which  if  acted  upon  by  workers  and  employers  would 
probably  serve  to  diminish  strikes  and  lockouts.  Though  slowly  and 
by  piecemeal,  the  Board  developed  a  body  of  principles  which  con- 
stituted a  doctrinal  foundation  for  a  rational  system  of  labor  relations. 
These  principles  were  in  accord  with  democratic  ideas  and  traditions. 
Contrary  to  popular  misconceptions,  the  Board's  policy  was  not 
partisan ;  it  neither  sanctioned  the  trade  union  as  the  exclusive  agency 
to  bargain  collectively,  nor  ruled  out  the  company  union  as  a  lawful 
instrumentality  of  self-organization.  The  Board  proceeded  on  the 
fundamental  premise  that  it  was  for  the  workers  themselves,  through 
the  exercise  of  free  choice,  to  say  what  form  of  labor  organization  they 
preferred.  Elections  and  majority  rule  were  intended  only  to  enable 
the  workers  to  function  as  "free  men." 

Further,  the  Board  by  clarifying  the  obligations  of  employers 
under  Section  T(a)  put  real  meaning  into  the  term  "the  right  to 
bargain  collectively."  The  Board  did  so,  notwithstanding  that  such 
clarification  was  distasteful  to  many  employers  and  at  times  unaccept- 
able to  trade  unionists.  The  Board  hewed  to  its  basic  democratic  con- 
cepts, whether  the  chips  flew  in  the  face  of  employers  or  workers.  Free 
elections  and  majority  rule  were  intended  to  promote  neither  the 
"closed  shop"  nor  the  "open  shop" ;  neither  the  A.  F.  of  L.  union  nor  the 
company  union :  nor  yet  any  one  of  various  contending  "dual"  unions. 
They  were  intended  to  establish  the  identity  and  authority  of  the  em- 
ployee representatives,  whether  individual  persons;  officers  of  a 
union,  or  unions  in  their  corporate  capacitv.  The  elections  brought  over 
an  American  political  concept  into  the  field  of  industrial  relations. 

True,  the  Board  liesitated  and  delayed,  but  finally  did  come  to  grips 
with  the  vexatious  problem  of  company  versus  trade  imions.  To  solve 
this  problem,  it  affinned  and  tried  to  put  into  effect  rules  of  fair  labor 
practices  to  run  parallel,  as  it  were,  to  the  fair  trade  practices  of  the 
codes.  These  rules,  if  legally  recognized  and  enforced,  would  have  put 
an  end  to  the  many  industrial  disputes  caused  by  discrimination  of  em- 
ployers against  union  workers  and  by  "interference,  coercion  and  re- 
straint" in  matters  of  labor  representation. 

The  Board  admittedly  sought  to  bring  about  settlements  by  affree- 
ment.  It  did  not  issue  decisions  until  every  means  of  amicable  adjust- 
ment was  exhausted.  This  procedure  helped  to  promote  a  spirit  of  rea- 
sonaWeness  in  industrial  relationr:.  It  did  much  to  soften  the  die-hard 
attitude  among  employers  toward  dealing  collectively  with  their  em- 
ployees and  to  remove  the  deep-rooted  suspicion  of  trade  union  workers 
concerning  their  employers'  good  faith.  True,  such  procedure  slowed  up 
the  settlement  of  industrial  disputes.  But  much,  if  not  most,  of  the 
dilatoriness  blamed  on  the  Board  was  due,  in  fact,  to  the  defective  func- 
tioning of  the  NRA's  compliance  machinery,  and  to  the  passive,  ques- 
tionino-  attitude  of  the  Department  of  Justice.  Last,  but  not  least,  the 
Board  brought  the  issue  of  industrial  relations  into  public  prominence. 
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It  should  thus  be  credited  with  most  of  whatever  progress  was  made 
during  the  first  year  of  the  NRA  toward  public  realization  of  the  need 
for  formulating  a  national  labor  relations  policy. 

Such  is  the  line  of  argument  by  which  the  NLB  might  have  at- 
tempted to  justify  its  record  of  performance. 

THE  CASE  AGAINST  THE  BOARD 

The  most  severe  critics  of  the  National  Labor  Board  fell  into  two 
groups,  anti-union  employers  and  radical  trade  miionists;  that  is,  the 
representatives  of  the  extreme  "right"  and  the  extreme  "left"  point  of 
^•iew.  Their  arguments  ran  comiter  to  one  another  in  fundamental 
premises,  but  had  much  in  common  in  the  selection  of  factors  stressed. 

The  '''righf  foint  of  meio 

The  emj^loyer  opposed  to  trade  unions  approved  the  efforts  of  the 
Board  to  end  and  prevent  strikes.  In  fact,  in  his  opinion,  this  should 
have  been  its  one  and  only  function.  The  other  activities  of  the  Board 
he  regarded  as  arbitrary  assumptions  of  power.  The  Board,  he  argued, 
had  no  business  to  interpret  Section  7  (a) .  The  section  formed  part  of  a 
statute  enacted  by  Congress,  and  if  it  needed  interpretation,  the  courts 
were  the  proper  interpreters.  It  was  also  ultra  virei^  for  the  Board  to 
contrive  a  Reading  Formula  with  its  paraphernalia  of  elections  and 
agreements,  and  to  interfere  in  contests  between  "inside"  and  "outside" 
labor  unions. 

Even  more  vigorously  did  the  anti-union  emploj^er  object  to  the  sub- 
stance of  the  Labor  Board's  interpretations  of  Section  7(a).  The  tend- 
ency of  the  Board's  doctrines,  he  maintained,  was  to  force  the  trade 
union  and  its  policy  of  the  "closed  shop''  upon  American  industry. 
This,  he  claimed,  was  neither  the  intention  of  the  Eecovery  Act  nor  the 
pur])ort  of  American  political  and  constitutional  principles.  Moreover, 
the  XLB's  interpretation  of  Section  7(a)  was  at  variance  with  that 
developed  by  General  Johnson  and  Mr.  Eichberg.  Thus  the  question 
arose :  What  right  did  the  Board  have  to  enunicate  doctrines  contrary 
to  those  enunciated  by  the  XRA  ?  ^ 

The  anti-union  employer  further  condemned  the  activities  of  the 
Labor  Board  because,  in  his  opinion,  they  conveyed  to  American  work- 
ers a  false  vision  of  what  Section  7(a)  promised  and  implied.  The 
workers  were  thus  made  an  easy  prey  to  professional  trade  union  or- 
ganizers and  agitators.  The  trade  union  organizers;  the  anti-union 
employer  argued,  must  stir  u]:»  trouble  in  order  to  hold  their  members. 
Thus  the  result  of  the  Board's  intervention  ^^•as  to  disturb  the  indus- 
trial peace,  not  to  maintain  it.  This  was  especially  true  of  such  of  the 
Board's  decisions  and  interpretations  as  implied  that  the  company 
union  might  constitute  an  attempt  on  the  part  of  employers  to  inter- 
fere witli  the  workers'  right  to  organize,  and  therefore  m.ight  be  con- 
demned as  imlawful. 

It  was  no  part  af  the  Board's  duty,  in  this  view,  to  pass  even  infer- 
entiallv  upon  the  validity  of  company  unions.  All  that  the  Board 
should  have  done  was  to  see  to  it  that  employees  were  not  coerced  into 
joining  either  company  or  trade  unions.  The  company  union  had  a 
perfectly  valid  right  to  exist,  so  long  as  employees  wished  to  l^elong 

"  For  the  Johnson-Richberg  interpretation  of  Sec.  7(a),  See  Chaps.  Ill  and  X. 
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to  it.  ]yioreover,  it  was  entitled  to  function  as  an  agency  for  collective 
bargaining  even  if  only  a  minority  of  the  workers  in  a  plant  belonged 
to  it.  Therefore,  in  so  far  as  the  Board  forced  n|X)n  workers  the  alter- 
native of  choosing  between  a  company  union  or  trade  union,  it  was 
perverting  the  meaning  and  purpose  of  Section  7(a). 

The  '"^lejV  point  of  vieu) 

If  anti-union  employers  criticised  the  Board  for  not  confining  its 
activities  to  strike  prevention,  militant  trade  unionists  attacked  the 
Board  for  being  a  "strike-breaking  agency."  From  the  point  of  view 
of  militant  labor,  the  strike  is  the  only  efiective  weapon  which  work- 
ers possess  for  forcing  concessions  from  their  employers.  True,  this 
weapon  should  be  used  with  due  regard  to  tactical  and  strategic  re- 
quirements. But  labor  should  always  be  ready  to  resort  to  it  in  order 
that  employers  should  not  be  allowed  to  forget  their  employees'  poten- 
tial power  of  direct  mass  action.  Because  the  NLB  sought  to  eliminate 
strikes  and  to  substitute  in  their  stead  mediation  and  arbitration,  its 
activities  were  detrimental  to  the  interests  of  organized  labor. 

The  Board  pursued  methods  which  were  all  the  more  questionable 
and  harmful,  militant  labor  leaders  argued,  since  it  constantly  persu- 
aded workers  to  end  strikes  by  promising  them  "settlements"  which 
it  lacked  the  power  to  bring  about.  The  Board  could  not  compel  em- 
ployers to  '"recognize"  a  trade  union;  could  not  reinstate  workers 
found  to  be  victims  of  discrimination,  and  could  neither  bring  about 
elections  if  management  objected  to  them,  nor  collective  agreements 
if  management  did  not  wish  to  agree.  Despite  its  pretentions  at  being 
a  "Supreme  Court  of  Industrial  Relations."  the  Board  served  merely 
to  retard  an  aggressive  labor  movement  which  began  to  develop  under 
the  stimulus  of  the  NIRA.  From  the  "left"  point  of  view,  the  NLB 
deprived  the  workers  of  their  best  chance  of  winning  their  rights  un- 
der Section  7(a) — that  is,  through  militant  strikes  under  a  ncAv  and 
vigorous  leadership  which  was  springing  up  from  the  "rank  and  file." 

The  Board  was  perpetrating  fraud,  the  left-wing  laborites  main- 
tained, when  it  asked  the  workers  to  put  their  case  in  the  hands  of  the 
government.  The  government,  especially  the  NRA  and  the  Depart- 
ment of  Justice,  it  was  charged,  showed  no  real  desire  to  enforce  the 
rights  gviaranteed  to  workers  by  the  statute.  All  that  the  government 
aimed  at  was  giving  employers  monopolistic  power  in  the  guise  of 
codes  of  fair  competition.  Because  it  lacked  power,  because  it  made 
vain  promises,  because  it  delayed  swift  action  by  aroused  workers, 
because  it  spent  its  time  in  futile  legalistic  dilh^-dallying,  the  NLB 
played  into  the  hands  of  anti-union  employers  and  set  back  labor  self- 
organization.  So  the  radical  labor  leaders  maintained. 

THE  RECORD  OF  THE   XLB 

In  the  preceding  sections,  we  summarized  what  were  frankly  partisan 
viewpoints.  "We  pass  now  to  what  seems  to  us  an  objective  appraisal  of 
the  Board's  record.  We  shall  consider  separately  the  performances  of 
the  Board  (1)  as  an  adjustment  agency,  (2)  as  a  quasi-judicial  tribunal, 
and  (3)  as  a  body  interested  in  enforcing  its  decisions.  We  pass  over  its 
performance  as  an  arbitrator  because  this  was  an  incidental  and  minor 
function. 
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Adjusting  disputes 

From  time  to  time,  the  NLB  released  statistical  summaries  i-)urport- 
ing  to  demonstrate  the  efficiency  of  its  entire  system,  including  regional 
boards,  in  settling  laljor  disputes.  These  statistics  indicate  a  high  ratio 
of  settlements  to  disputes ;  and  suggest  that  the  Board  was  a  highly 
effective  adjustment  agency.  Up  to  July  1,  1934,  the  National  Labor 
Board  system  handled  4,277  cases  involving  more  than  2  million  work- 
ers. Some  83  per  cent  of  the  cases  were  recorded  as  "settled,"  two-thirds 
by  "agreement."  The  Board  had  mediated  in  1,496  strikes  involving 
over  a  million  workers.  "Settlements"  were  recorded  in  three-fourths 
of  the  cases.  The  Board  claimed  that  1.800,000  workers  had  been 
"returned  to  work,  or  kept  at  work,  or  had  their  other  disputes 
adjusted."  IMore  than  half  of  the  cases,  2,741,  involved  alleged  viola- 
tions of  Section  7(a)  .* 

The  official  figures,  however  were  not  of  a  high  statistical  order.  They 
were  gathered  hastily  and  offhand  in  the  rush  of  more  urgent  work. 
There  was  a  considerable  amount  of  double  comiting,  in  the  sense  that 
the  same  cases  were  sometimes  included  in  the  separate  totals  of  the 
regional  and  the  national  boards.  In  contrast,  many  cases  settled 
quietlj'  were  not  counted  at  all.  Nobody  on  the  staff  of  the  NLB  was 
charged  with  specific  responsibility  for  doing  this  statistical  work ;  and 
no  real  effort  was  made  to  perform  it  in  a  craftsmanlike  manner. 

There  was  reason  also  to  suspect  that  the  published  figures  were  pre- 
sented for  propagandistic  rather  than  informative  purposes.  As  com- 
piled from  time  to  time,  the  statistics  took  the  form  of  press  releases, 
designed,  in  part,  to  further  the  Board's  claim  that  it  was  successful 
in  maintaining  industrial  peace.  To  illustrate,  no  genuine  effort  was 
made  to  draw  a  line  between  what  were  truly  "settlements"  and  what 
were  merely  "dispositions,"  or  cases  formally  removed  from  the  docket. 
Also  a  case  would  be  counted  as  "settled"  because  of  an  "agreement" 
reached,  although  there  was  no  certainty  that  the  agreement  was  being 
kept.  Again,  the  National  Board  exerted  no  serious  efforts  to  check  up 
on  the  reports  from  certain  regional  boards  which  might  have  been 
inclined,  for  purposes  of  prestige,  to  overstate  the  success  of  their 
activities.^ 

But  even  if  complete  and  reliable  statistics  were  available,  it  would 
still  be  an  error  to  judge  the  success  or  failure  of  the  Board  by  refer- 
ence to  the  quantitative  data  alone.  No  doubt,  many  thousands  of 
workers  were  persuaded  to  call  off  strikes  and  retui;n  to  their  jobs  as 
a  result  of  the  intervention  by  the  national  and  the  regional  boards. 
Many  thousands  of  workers  more  were  persuaded  not  to  begin  strik- 
ing. If  we  assmne  that  strikes  as  such  were  wrong,  because  they  re- 
tarded the  progress  of  the  re-employment  campaign,  it  follows  that 
the  Labor  Board  system,  so  far  as  it  ended  and  averted  strikes,  per- 
formed its  adjustment  function  well.  But  the  Board  was  not  created 
to  end  and  avert  strikes  on  any  and  all  terms.  It  was  presumably  given 
the  task  of  settling  disputes  on  terms  consistent  with  the  provisions 
of  Section  7(a)  of  the  Recovery  Act.  The  appropriate  canons  of  ap- 
praisal to  be  applied  to  its  performance  are  therefore  not  quantitative 

*  See  NRA  Release  No.  6295,  July  7,  1934,  for  complete  tables. 

°  Examination  by  one  of  the  authors  of  the  reports  from  the  regional  boards  revealed  a 
widespread  tendency  to  treat  cases  "pending"  as  the  alternative  to  cases  "settled"  ;  that 
is,  once  a  case  was  disposed  of  in  some  way  it  was  recorded  as  a  "settlement" 
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but  qualitative.  The  questions  to  be  asked  are :  What  terms  were  tj^pi- 
cally  included  in  settlements?  How  did  the  Board's  settlements 
"take"  ?  Were  agreements  made  under  Board  auspices  kept  faithfully  ? 
Did  employers  and  employees  comply  in  general  with  the  decisions  it 
handed  down  ? 

As  described  elsewhere,  the  Board's  settlements  generally  provided 
for  calling  off  strikes,  reinstating  the  strikers,  holding  an  election, 
obliging  the  employer  to  recognize  and  deal  with  the  elected  repre- 
sentatives of  his  employees,  and  the  submission  of  all  future  con- 
troversies to  impartial  determination.  Most  important  were  the  pro- 
visions concerning  elections  of  representatives  and  the  employer's 
obligation  to  deal  with  them.  These  provisions  gave  substance  to  the 
Board's  interpretation  of  the  rights  granted  by  Section  7(a). 

The  Board  conceived  of  its  settlement  formulae  as  impartial  and  as 
in  accord  with  the  proper  construction  of  the  statute.  Yet,  in  most 
disputes  that  came  before  the  Board,  the  employers  had  little  to  gain 
and  much  to  lose  from  the  holding  of  elections.  As  a  rule,  the  employ- 
ers had  either  already  established  "employee  representation  plans'' 
or  were  in  the  process  of  so  doing.  Election  a  la  Reading  Formula  un- 
der the  auspices  of  the  Board  thus  meant  to  most  employers  only  a 
disturbance  of  the  "peace,"  and  the  unpleasant  task  of  proving  that 
the  company  union  -v^as  the  genuine  and  free  choice  of  the,  employees. 
In  contrast,  the  trade  unions  generally  had  little  to  lose  and  every- 
thing to  gain  from  the  elections  held  by  the  Board.  In  fact,  a  major 
reason  why  trade  unions  were  willing  to  abide  by  Board  recommenda- 
tions uro-ing;  them  to  call  off  strikes  was  their  belief  that  in  a  free  elec- 
tion  they  were  quite  likely  to  win  against  the  company  unions.^ 

This  explains  why  the  impression  became  current  that  the  Labor 
Board  favored  the  trade  unions.  It  also  explains  why  many  employers 
attacked  the  Board  on  the  ground  of  partialitj%  and  joined  in  a  cam- 
paign to  arouse  ])ublic  opinion  against  a  system  which,  so  they 
charged,  was  furthering  "monopoly"  control  by  the  American  Federa- 
tion of  Labor.  The  record,  however,  seems  clear  that  the  Board  sought 
to  be  non-partisan  in  accord  witli  Section  7(a).  It  attempted  neither 
to  "impose"  the  trade  union  nor  to  "outlaw''  the  company  union.  If 
its  election  procedure  worked  in  favor  of  the  trade  unions,  that  was 
because  of  the  temper  of  the  workers  and  because  in  most  disputes  the 
unions  were  the  weaker  party  whom  public  intervention  would  tend 
to  help. 

Setting  forth  a  theory  of  collective  bargaining  was,  however,  but  a 
beginning.  From  the  standpoint  of  effectively  adjusting  labor  dis- 
putes the  more  important  questions  are:  To  what  extent  was  it  pos- 
sible to  bring  about  voluntary  agreements  ?  To  what  extent  was  there 
compliance  with  decisions?  The  record  of  the  National  Board  makes 
somewhat  sad  reading  on  this  point.  It  was  replete  with  instances 
of  failure  to  achieve  voluntary  agreements  and  of  refusal  by  em- 
ployers to  comply  with  decisions.  The  i-egional  boards,  even  more  than 
the  National  Board,  ran  into  similar  difficulties.  After  mid-Decem- 
ber 1933,  the  Labor  Board  system  began  to  be  overwhelmed  with  in- 
stances of  non-compliance,  usually  of  employers.  By  early  spring  1934, 

*  Aceorclin?  to  the  Brown  study  noted  in  Chap.  VII,  there  were  449  unit  elections 
wherein  workers  had  the  choice  between  trade  unions  and  employee  representation  plans. 
Trade  unions  won  in  323  units;  employee  representation  plans  in  126.  Trade  unions  polled 
61,231votes  ;  employee  representation  plans,  10,995. 
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efforts  to  obtain  compliance  continually  taxed  and  finally  exhausted 
the  energies  of  the  national  and  the  regional  boards.' 

In  contrast  to  this,  it  must  be  emphasized  that  in  a  large  number 
of  cases  handled  by  the  Labor  Board  system,  employers  were  thor- 
oughly willing  to  accept  its  good  offices  so  that  no  question  of  failure 
to  agree  or  refusal  to  comply'arose.  The  Board  received  most  publicity 
in  the  press  for  those  controversies  in  which  its  autohrity  was  "de- 
fied." It  received  little  publicity  in  controversies  in  vrhich  its  authority 
was  accepted.  Moreover,  the  National  Board  and  its  regional  agencies 
performed  their  most  effective  work  in  a  multitude  of  disputes  which 
were  settled  informally  and  expeditiously,  by  a  quickly  convened  con- 
ference, by  the  intervention  of  staff  mediators,  by  telephone,  calls, 
ancl  in  other  informal  ways.  Of  many  of  these  disputes,  no  formal 
records  were  kept  in  the  files  of  either  the  National  Labor  Board 
or  the  regional  affiliates. 

Nevertheless,  as  instances  of  non-complance  multiplied  and  were 
broadcast  publicly,  it  became  increasingly  difficult  for  the  Labor 
Board  system  to  secure  compliance  with  its  decisions.  It  was  not  so 
much  that  the  Board's  authority  was  defined  by  certain  employers,  but 
definance,  it  became  evident,  did  not  result  in  quick  penalties.  By  the 
end  of  June  1934  only  four  employers  had  been  deprived  of  the  Blue 
Eagle.^  IMoreover,  the  government's  suit  to  restrain  the  Weirton  Steel 
Company  from  interfering  with  the  Board's  conduct  of  an  election 
had  come  to  grief  for  the  time  being  in  the  L^nited  States  District 
Court  of  Wilmington,  Delaware,  on  May  29, 1934. 

As  employers  increasingly  challenged  the  Board's  authority  and 
went  unscathed,  the  workers  also  began  to  lose  faith  in  it.  The  exist- 
ence of  the  Labor  Board  system  notwithstanding,  the  spring  months 
of  1934  were  notable  for  a  nation-wide  outburst  of  strikes,  charac- 
terized in  many  instances  by  \'iolence.  In  short,  organized  labor  appar- 
ently did  not  pay  heed  to  the  Board's  pleas  that  strikes  should  be  used 
only  as  an  instrument  of  final  resort.  What  was  more  significant,  in 
some  instances  trade  unions  proved  reluctant  to  submit  to  Board  medi- 
ation, and  even  opposed  Board  decisions.^ 

To  summarize,  the  National  Labor  Board  and  its  regional  boards 
were  an  important  factor  in  composing  labor  disputes  and  provided  a 

■^  Excluding  arbitrational  or  quasi-arbitration  eases,  we  may  consider  75  of  the  cases 
included  among  the  edited  Dpoisions.  More  than  half  of  these,  that  is  4:-!.  involved  earlier 
failure  by  the  regional  boards  to  achieve  a  settlement ;  18  cases  of  refusal  to  comply 
with  a  regional  board  ''decision"  or  ruling  ;  9  cases  of  refusal  to  eoniply  with  a  regional 
board  "recommendation"  or  proposal :  9  cases  of  refusal  to  submit  to  regional  board 
jurisdiction.  (Of  this  total  of  86  cases,  workers  were  the  noncomplying  and/or  resisting 
partv  onlv  three  times.)  In  7  more  cases,  the  regional  board  was  unable  to  adjust  the 
differences,  completing  the  total  of  4.3.  In  6  additional  cases  there  was  an  appeal  from 
a  regional  board  ruling ;  5  times  by  employers  and  once  by  workers.  It  is  to  be  noted  also, 
that  on  at  least  three  occasions,  regional  boards  were  made  parties  to  injunction  proceed- 
ings instituted  by  employers. 

The  National  Board  was  able  to  bring  the  Department  of  Justice  to  act  only  once — in 
the  Weirton  case,  and  succeeded  in  having  the  NRA  Compliance  Division  remove  4  Blue 
Eagles,  two  of  which  were  later  restored.  In  11  cases,  the  Board  issued  "show  cause" 
citations  ;  in  5  cases  it  recommended  the  removal  of  the  Blue  Eagle.  (These  figures  do 
not  include  cases  later  acted  on  by  the  National  Labor  Relations  Board.) 

Five  cases  were  transmitted  to  the  Attorney  General :  Weirton,  NRA  Release  No.  3556, 
Mar.  1,  1934:  Harriman  :  NRA  Release  No.  3S12,  Mar.  l.S,  19.34:  Roth,  NRA  Release  No. 
3881,  Mar.  17,  10.34:  National  Lock,  NRA  Release  No.  5094,  May  16,  1934;  Great  Lakes 
Steel,  NRA  Release  No.  5308,  May  24.  19.34. 

8  A.  Roth  and  Co.  of  Chicago.  Apr.  3,  19.34;  the  Harriman  Hosiery  Mills  of  Harriman, 
Tenn.,  Apr.  20.  19.34  :  the  National  Lock  Co.  of  Rockford.  111.,  May  2.3,  1934  :  and  the 
Milwaukee  Electric  Railway  and  Light  Co.,  June  6,  1934.  The  Harriman  and  Milwaukee 
Blue  Eagles  were  later  returned.  The  recommendation  in  the  Great  Lakes  Steel  case  was 
not  acted  upon,  an  amicable  adjustment  having  been  obtained.  (Data  obtained  from  the 
NLB  and  from  the  NRA  Compliance  Division.) 

9  Notably  the  Haverhill  shoe  strike  referred  to  on  pp.  204  and  205. 
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mechanism — lacking  in  all  but  a  few  of  the  codes  of  fair  competi- 
tion— for  regulating  industrial  relations.  The  fact  that  there  existed 
an  instiiunent  for  bringing  employers  and  employees  together  to  work 
out  agreements ;  and  the  further  fact  that  this  instrument  was  highly 
publicized  and  had  some  prestige,  brought  about  settlements  in  many 
controversies  where  agreement  would  not  have  been  reached  other- 
wise. As  a  rule,  the  Board's  adjustment  formulae  were  far  more  suc- 
cessful when  expressed  in  a  mutual  "agreement"  then  when  prescribed 
by  a  "decision."  The  Board's  decisions,  however,  even  in  the  absence 
of  enforcement,  helped  to  clarify  the  issues  involved  in  the  problem 
of  collective  bargaining.  These  decisions  thus  posited  many  of  the 
questions  that  must  be  answered  if  a  rational  process  of  settling  indus- 
trial disputes  is  to  be  set  up  in  the  United  States. 

Interpreting  section  7 (a) 

Forced  thereto  by  circumstances,  the  NLB  evolved  into  a  sort  of 
quasi-judicial  body.  Its  primary  intention,  however,  was  not  so  much 
to  act  like  a  court  of  law  as  it  was  to  evolve  a  set  of  principles  and 
devices — a  theory  of  labor  relations — which  would  appeal  to  em- 
ployers and  workers  alike  because  of  rationality  and  justice. 

The  Board  was  practically  forced  to  evolve  such  a  theory.  Section 
7 (a)  was  vague  and  ambiguous.  Trade  unionists  read  into  it  the  idea 
that  the  trade  union  was  to  be  the  exclusive  instrumentality  for  col- 
lective bargaining;  employers  interpreted  it  to  mean  that  company 
unions  were  adequate  for  the  purpose.  Many  of  the  disputes  which 
came  before  the  Board  thus  centered  around  the  issue  of  what  prac- 
tices in  the  formation  of  company  unions  to  counteract  trade  unions 
should  be  regarded  as  violations  of  Section  7(a).  But  although  the 
Board  eventually  came  to  realize  the  need  for  principles  of  interpre- 
tation, it  M'as  slow  in  formulating  them.  It  evolved  them  piecemeal 
under  the  pressure  of  circumstances,  in  connection  with  the  particular 
issues  raised  by  specific  cases.  As  a  result  it  proceeded  much  of  the  time 
without  a  clear  idea  as  to  the  doctrinal  basis  on  which  it  was  operating. 
Thus  majority  rule  was  not  enunciated  clearly  until  March  1,  1934; 
recognition  of  representative  labor  unions  not  until  March  8, 1934. 

But  the  Board  was  opposed  on  j^rinciple  to  handing  down  ohiter 
dicta;  to  issuing  gratuitous  pronouncements  on  points  not  formally 
presented  to  it  for  adjudication.  On  many  issues,  therefore,  the  Board 
did  not  take  an  unequivocal  stand  all  through  its  history.  The  ques- 
tion of  the  closed  shop  was  the  outstanding  example.  But  the  same 
was  true  of  other  basic  issues :  Must  unsettled  dilTerences  in  collective 
bargaining  go,  finally,  to  arbitration?  Did  the  duty  to  exert  every 
reasonable  effort  to  conclude  agreements  similarly  imply  eventual 
arbitration  ?  Must  contracts  be-  written  ? — and  similar  questions. 

Enforcement 

By  December  1933  it  had  become  evident  that  the  Board  could  not 
depend  on  moral  suasion  as  a  device  for  getting  emploj^ers  to  comply 
M'ith  its  recommendations.  Those  emjDloyers  who  were  determined  not 
to  deal  with  trade  unions  questioned  the  Board's  right  to  conduct  elec- 
tions and  rejected  its  rulings  on  employee  representation  plans  and 
collective  bargaining  with  trade  unions.  The  Board  Avas  thus  forced 
to  consider  ways  and  means  of  enforcing  its  ruling  within  the  limited 
powers  it  possessed. 
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As  related  elsewhere,  between  Deceniber  16,  lOoo  and  Febriiary  23, 
1031,  the  powers  of  the  Board  were  extended  and  a  definite  procedure 
for  enforcing  its  rnlings  was  laid  down."  It  was  on  the  basis  of  the 
executive  orders  of  February  1  and  23,  1934  that  the  Board  started 
its  first  conrt  jDrosecutions.  made  its  first  authorized  recommendations 
to  the  Department  of  Justice  for  legal  prosecutions,  and  started  a  series 
of  "show  cause"  hearings  preliminary  to  the  removal  of  the  Blue 
Eagle.  But  even  under  these  executive  orders,  the  powers  of  the  Board 
A\  ere  very  narrow,  being  limited  in  substance  to  the  right  to  refer 
cases  to  other  disciplinary  agencies  in  the  executive  branch  of  the  gov- 
ernment. The  orders  did  not  specify  what  action  the  XRA  must  take 
or  how  soon.  Thus  many  loopholes  were  left  for  the  XRA  to  nullify 
the  disciplinary  procedure  of  the  Board,  if  the  former  body  felt  in- 
clined to  do  so.  Moreover,  the  Department  of  Justice  was  not  obliged 
to  initiate  2:)roceedings  if  its  iudgment  on  the  merits  of  a  case  differed 
from  that  of  the  Labor  Board. 

In  trying  to  understand  why  the  enforcement  I'ecord  of  the  Board 
was  so  poor,  we  must  lay  heavy  stress  on  these  factors  outside  of  the 
Board's  control.  A  few  small  employers  were  persuaded  into  compli- 
ance by  the  threat  of  "show  cause"  hearings;  but  that  was  about  all. 
The  Budd  case  was  settled  by  the  NRA  on  a  basis  entirely  dilTerent 
from  the  recommendations  of  the  Labor  Board  in  its  decision  of 
December  14,  1933.^^  The  Harriman  Mills  were  deprived  of  their  Blue 
Ea.o-le  only  after  a  long  interval  of  inaction.^-  The  Weirton  case  was 
still  in  the  federal  courts  when  the  National  Labor  Board  passed  out  of 
existence. 

DETERMINING  FACTORS 

In  analyzing  the  conditions  which  affected  the  Board's  record  of 
]~!erformance,  we  shall  follow  the  procedure  of  considering  separately 
its  several  functions.  It  should  be  kept  in  mind,  however,  that  the  spe- 
cial conditions  bearing  specifically  on  each  separate  function  had  also 
a  general  effect  on  the  total  work  of  the  Board. 

As  an  agency  of  conciliation  and  mediation,  the  Labor  Board  sys- 
tem was  sometimes  slow  and  dilatory.  One  reason  for  this  was  inade- 
quate staffing  in  the  face  of  a  rush  of  v»'ork.  Another  was  the  lengthy 
and  formal  procedure  necessitated  by  hearings  in  cases  where  settle- 
ment attempts  had  failed  in  the  first  instance.  Much  of  the  Board's 
time  was  taken  up  in  formally  hearing  numerous  cases  of  minor  im- 
portance which  the  regional  tribunals  had  failed  to  settle.  It  should  be 
realized,  however,  that  most  of  these  were  cases  inherently  difficult  of 
settlement. 

The  system  as  a  whole,  particularly  the  National  Board,  was  also 
hampered  in  its  conciliation  and  mediation  activities  by  the  fact  that 
hearings  often  tended  to  take  the  outward  appearance  of  court  pro- 
ceedings.^^ This  brought  in  the  lawyer's  brief,  encouraged  prolonged 
haggling  over  technical  points,  and  stiffened  the  attitude  of  disputants 


10  President's  Executive  Order  No.  6511  of  Dec.  16,  19.33;  No.  0.j,SO  of  Feb.  1,  19.34; 
No.  6612-A  of  Feb.  2.3,  19.34.  See  Chap.  IV. 

11  After  a  series  of  misadventures,  a  settlement  was  obtained  pursuant  to  the  automobile 
settlement — the  NLB's  jrreatest  defeat. 

1-  But  the  Blue  Eagle  was  returned  under  circumstances  which  aroused  considei-able 
controversy.  The  Attorney  General,  it  might  be  noted,  did  not  believe  there  was  sufficient 
evidence  to  warrfTit  a  prosecution,  but  nevertheless  upheld  the  Administrator's,  right  to 
remove  the  Blue  Eagle.  See  XRA  Release  No.  6207,  July  2,  1934.  ,    ■ -. 

«  See  Chap.  V,  pp.  126-28.  '      ' 
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anxious  to  "save  face."  As  a  matter  of  fact,  when  the  Board  was 
successful  in  its  mediation,  it  was  chiefly  through  informal  confer- 
ences held  prior  to  or  after  formal  hearings. 

The  National  Board's  exrcise  of  interpretative  functions  was  another 
factor  which  operated  against  the  success  of  its  mediatory  functions. 
The  Board's  interpretation  of  Section  Y(a)  offended  and  antagonized 
certain  gi'oups  of  disputants,  particular!}'  anti-union  industrialists. 
So  did  the  Board's  efforts  at  enforcement,  feeble  as  they  were.  It  is 
obvious  that  as  a  mediatory  body  the  Board  was  undermining  its  own 
strength;  (1)  by  taking  a  definite  attitude  on  highly  controversial 
issues,  and  (2)  by  having  recourse  to  compulsion. 

The  National  Board  was  in  a  particularly  bad  situation  for  the 
performance  of  the  interpretative  functions  which  it  assumed.  Its 
bipartisan  chai'acter  "  made  it  impossible  for  it  to  reach  quickly  clear 
and  definite  principles  on  the  issues  that  were  vital.  The  sympathies, 
loyalties,  and  prejudices  of  both  its  employer  and  employee  members 
were  known  in  advance.  They  represented  interest  groups.  Inevitably, 
the  decisions  handed  down  by  the  Board  were  bound  to  be  viewed  with 
suspicion.  Emploj^ers  distrusted  them  because  it  was  known  that  high 
officials  of  the  A.  F.  of  L.  had  participated  in  rendering  them.  Em- 
ployees distrusted  them  because  of  the  known  participation  of  big 
business  men. 

The  Board  undertook  to  interpret  Section  7  (a)  without  first  securing 
a  formal  grant  of  authority  to  do  so.  It  thus  exposed  itself  to  challenge 
and  defiance  which  undermined  its  prestige  and  made  it  increasingly 
difficult  for  it  to  develop  its  interpretations.  Moreover,  as  the  Board's 
theory  of  industrial  relations  evolved,  it  became  apparent  that  the 
"common  law"  was  in  conflict  with  the  ideas  of  the  Administrator 
and  General  Counsel  of  the  NRA.  This  not  only  caused  confusion 
among  employers  and  employees  genuinely  desirous  of  abiding  by 
Section  7(a),  but  strengthened  the  op])osition  to  the  NI^B.  Thus  the 
Board's  interpretative  activities  were  further  hampered. 

In  view  of  these  difficulties,  it  was  not  surprising  that  the  Board 
proceeded  haltingly  in  its  interpretative  functions,  and  that  it  re- 
mained vague  on  some  of  the  most  vital  issues  thni  came  before  it. 
Also,  its  legal  advisers  had  no  conclusive  body  of  precedents  inter- 
preting Section  7(a)  to  fall  back  upon.  In  the  absence  of  the  United 
States  Supreme  Court  decisons,  they  had  to  rely  mainly  on  their  own 
wits.  Only  slowly  coidd  these  advisers  break  tlirough  the  maze  of 
legalistic  concepts  and  become  familiar  with  the  concrete  issues  and 
realistic  conditions  which  made  the  problems  of  industrial  relations 
under  the  NRA  so  difficult  and  vexing. 

The  inability  of  the  Labor  Boai'd  to  enforce  its  settlements  and  deci- 
sions was  by  no  means  its  own  fault.  Not  until  February  1934  was  the 
Board  authorized  to  initiate  enforcement  proceedings  of  any  kind.  And 
even  then,  the  powers  of  enforcement  were  meager  and  rested  on  ex- 
ecutive order  rather  than  on  statute.  The  most  that  the  Board  could 
do  was  to  refer  cases  of  non-compliance  to  the  Department  of  Justice 
and/or  to  the  NRA.  In  the  former  event,  an  further  move  depended 
on  the  iudgment  of  the  Department  of  Justice.  In  the  latter  event,  the 
Compliance  Division  was  apparently  animated  by  the  idea  of  a  mini- 
mum of  governmental  compulsion.  In  either  case  virgorous  pushing  of 

"  See  Chap.  V,  pp.  118-19. 
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tlie  issues  raised  by  the  XLB  might  have  precipitated  the  Recovery  Act 
into  the  courts — a  course  the  Administration  was  seemingly  anxious  to 
avoid. 

Should  the  National  Labor  Board  have  tried  to  hand  down  theo- 
retically enforceable  decisions  at  all  ?  Some  would  say  that  the  NLB 
erred  in  trying  to  advance  bej^oncl  achieving  settlements,  if  possible,  by 
voluntary  agreement.  At  most,  these  critics  will  say,  the  Board  should 
have  issued  recommendations  where  agreement  was  impossible.  By 
attempting  to  do  more,  by  laying  down  formal  decisions,  the  Board  was 
bound  to  raise  embarrassing  questions  about  its  own  powers  and 
jurisdiction,  and  to  stir  up  resentment  and  distrust  detrimental  to  its 
mediator  activities.  Other  persons  would  say  that  the  KLB  was  justi- 
fied in  trying  to  see  that  Section  7(a)  was  enforced.  In  the  opinion  of 
such  persons,  the  Board  was  meant  to  be  more  than  a  mediation  body; 
its  true  purpose  was  to  function  as  a  "Supreme  Court  of  Industrial 
Relations"  under  the  Recovery  Act.  Like  any  other  court,  the  Board 
should  interpret  the  law  and  take  steps  to  enforce  its  decisions.  To  some 
degree  the  members  of  the  Board  themselves  inclined  to  one  or  the 
other  of  these  views. 

In  any  event,  the  NLB  was  long  delayed  in  securing  the  right  to 
initiate  enforcement  proceedings.  This  tardiness  meant  an  accumula- 
tion of  instances  of  defiance  and  non-compliance,  which  was  responsible 
for  a  loss  of  prestige.  And  in  the  interim,  the  effort  to  enforce  deci- 
sions before  authority  to  do  so  was  granted  was  bound  to  result  in  fail- 
ure. Such  failure  encouraged  recalcitrants  among  employers  and  dis- 
appointed organized  labor. 

In  spite  of  the  factors  which  rendered  the  NLB  ineffective,  much  of 
the  extreme  criticism  of  the  Board  is  hardly  borne  out  by  the  facts. 
Consider  a  common  charge,  the  accusation  that  the  Board  helped  to 
end  strikes.  But  it  is  doubtful  that  man  strikes  which  would  otherwise 
have  been  won  by  the  workers  were  lost  because  of  the  intervention 
of  the  Board.  Most  of  the  strikes  which  were  handled  by  the  National 
Labor  Board  had  little  chance  of  success  to  begin  with.  They  were  of 
the  "organizational"  type,  conducted  for  the  purpose  of  "recognition" 
by  a  union  attempting  to  penetrate  into  new  territory,  where  a  strong 
tradition  against  trade  unions  prevailed.  Also,  the  continued  imem- 
ployment  throughout  1933-34  was  not  favorable  to  the  sucxjess  of  many 
strikes.  In  fact,  by  ending  and  averting  strikes,  the  Board  often  saved 
workers  newly  converted  to  trade  unionism  as  well  as  "infant"  unions 
from  bad  defeats.  True,  the  Board  was  not  of  much  help  to  the  workers 
in  gaining  for  them  their  demands ;  but  it  brought  into  the  arena  of 
public  discussion  the  issues  which  were  agitating  the  wage  earners  of 
the  country. 


4.  (Source:  Lewis  L.  Lorwin  and  Arthur  Wubnig,  chs.  IX  and 
XI  of  Labor  Relations  Board,  Washington,  D.C.,  The  Brookings 
Institution  [1935]) 

CHAPTER  IX.  ENACTMENT  OF  PUBLIC  PvESOLUTION 

NO.  44 

By  the  end  of  February  1934  those  most  concerned  witli  the  work  of 
the  National  Labor  Board,  particularly  its  chairman,  had  become  con- 
vinced that  it  was  necessary  to  reconstruct  the  Board  on  a  permanent, 
statutory  basis.  The  Board  in  its  then  status  was  practically  impotent 
to  enforce  its  decisions.  Moreover,  after  a  relatively  quiet  period  during 
the  winter  months,  strikes  centering  around  Section  T(a)  were  begin- 
ning to  break  out  once  again.  A  legislative  restatement  of  Section  7(a) 
which  would  remove  ambiguities,  it  was  believed,  would  diminish  the 
possibility  of  fuither  and  continued  industrial  conflict. 

Accordingly,  Senator  Wagner  and  his  associates  drafted  a  bill  that 
became  known  as  the  Labor  Disputes  bill,  which  he  introduced  in  the 
Senate  on  jNIarch  1,  1934.^  This  bill,  referred  to  the  Conunittee  on 
Education  and  Labor,  immediately  became  the  center  of  heated  con- 
troversy and  of  a  protracted  legislative  struggle  which,  culminating  in 
the  enactment  of  Public  Resolution  No.  44,  had  a  decisive  influence  on 
the  later  course  of  collective  bargaining  under  the  "New  Deal."  In  the 
present  chapter  we  shall  analyze  the  provisions  of  the  Labor  Disputes 
bill,  summarize  the  argiunents  for  and  against  it,  and  briefly  relate 
its  transformation,  first  into  the  National  Industrial  Adjustment  bill 
and  then  into  Public  Resolution  No.  44.  We  shall  also  give  a  point  by 
point  comparison  between  the  Labor  Disputes  bill  and  the  Labor  Rela- 
tions bill  of  1935,  its  lineal  successor. 

Consider  also  the  common  charge  that  the  Board  was  operating 
under  false  pretenses  in  that  it  sought  to  end  and  avert  strikes  without 
possessing  the  power  to  grant  to  workers  not  merely  their  reasonable 
demands,  but  even  demands  which  the  Board's  interpretation  of  the 
statute  implied  were  theirs  as  a  matter  of  law.  True,  the  Board  was  too 
hopeful  during  its  earlier  phases  that  anti-union  employers  would 
voluntarily  submit  to  a  radical  reconstruction  of  industrial  relations. 

1  73  Cong.  2  sess.,  S.  2926,  "A  biU  to  equalize  the  barg-alning  power  of  employers  <ind  em- 
ployees, to  encourage  the  amicable  settlement  of  disputes  between  employers  and  employees, 
to  create  a  National  Labor  Board,  and  for  other  purposes."  Representative  William  Con- 
nery  (Mass.)  introduced  a  similar  bill  in  the  House. 

On  Feb.  21,  1935  Senator  Wagner  introduced  a  similar  measure  under  the  title  National 
Labor  Relations  bill  (74  Cong.,  1  sess.,  S.  1958,  "A  bill  to  promote  equality  of  bargaining 
power  between  employers  and  employees,  to  diminish  the  causes  of  labor  disputes,  to  create 
a  National  Labor  Relations  Board,  and  for  other  purposes'").  This  bill  was  reported  out 
favorably  with  certain  amedments  by  the  Senate  Committee  on  Education  and  Labor  on 
May  2,  1935  (74  Cong.  1  sess.,  S.  rep.  573  to  accompany  S.  1958).  The  measure,  as  reported 
out  of  committee,  passed  the  Senate  on  May  16,  1935,  after  a  cursory  debate,  bv  a  vote  of 
63  to  12.  (Cong.  Record,  daily  ed.,  May  16,  1935.  No.  102,  p.  7980.)  On  May  21,  1935,  S. 
1958  was  reported  out  favorably  by  the  House  Labor  Committee,  amended  to  the  extent 
of  placing  the  Board  under  the  Department  of  Labor.  See  p.  243. 
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But  as  soon  as  the  Board  realized  that  moral  suasion  was  insufficient  to 
accomplish  this  end,  it  sou<^ht  to  foilify  itself  with  enforcement 
powers.  Its  chairman,  moreover,  soug'ht  to  procure  legislation  which 
would  define  the  Board's  powers  and  jurisdiction  on  a  iirm  statutory 
basis.  Finally,  the  Board  acted  on  the  belief  that  the  Administration 
would  support  firm,  vigorous',  and  unrelenting  enforcement  of  its  doc- 
trines of  collective  bargaining.  These  hopes  were  not  fulfilled.  Xever- 
theleas,  the  Board  was  justified  in  hoping  for  their  eventual  realiza- 
tion; and  what  enforcement  powers  it  did  possess,  it  did  not  hesitate, 
finally,  to  use.  By  this  time,  however,  it  was  too  late. 

In  sum.  the  l^oard  tried  to  settle  the  problems  of  collective  bargain- 
ing under  the  XKA  by  relying  upon  the  democratic  procedure  of 
elections.  Tliis  policy  was  not  acceptable  to  many  anti-union  employers. 
Their  opposition  frustrated  the  Board;  the  workers  also  began  to  have 
less  faith  in  it.  Thus  the  Board  became  on  the  one  hand  the  object  of  an 
organized  campaign  of  criticism  and  attack,  and  on  the  other  a  helpless 
body  unable  to  enforce  is  opinions  or  rulings.  The  situation  Avas  an  im- 
possible one.  By  the  spring  of  1934  it  became  clear  that  the  Board  must 
be  reorganized  or  it  would  collapse.  Senator  AYagner  embarked  vali- 
antly on  the  course  of  reorganization  and  on  March  1,  193-f  he  intro- 
duced his  Labor  Disputes  bill.  The  fate  of  that  bill  and  its  effects  on 
the  course  of  collective  bargaining  are  considered  in  the  next  chapter. 

THE   LABOR   DISPUTES   BILL 

The  Labor  Disputes  bill  professed  to  have  three  main  purposes  in 
view:  (1)  to  equalize  the  bargaining  power  of  employers  and  em- 
ployees; (2)  to  encourage  tlie  amicable  settlement  of  disputes  between 
employers  and  emi)loyees;  and  (3)  to  create  a  National  Labor  Board." 
We  shall  consider  the  main  provisions  of  the  bill  in  their  bearing  on 
these  three  principal  objectives. 

EQUALITY   OF   BARGAIXIXG   TOWER 

Title  1,  Sections  1  to  6  inclusive,  contained  various  provisions  in- 
tended to  secure  equality  of  bargaining  power  between  employers  and 
eni])loyees.  Section  1  stated  the  title  of  the  pro]>osed  act — the  Labor 
Disputes  Act.  Section  2,  the  declaration  of  public  ])olicy,  departed 
sharply  from  the  individualistic  tradition  of  industrial  relations.  It 
began  by  stating  that  tendencies  in  modern  economic  life  toward  ''in- 
tegration and  centralized  economic  control"  have  lo)ig  since  destroyed 
"the  balance  of  bargaining  povrer  between  the  individual  employer 
and  the  individual  emploj-ee."  The  individual  unoi'ganized  worker, 
in  the  words  of  the  bill,  has  been  rendered  ''helpless  to  exercise 
actual  liberty  of  contract,  to  secure  a  just  reward  for  his  services,  and 
to  preserve  a  decent  standard  of  living."  The  inadequate  recognition 
of  the  "right  of  employees  to  bargain  collectively  through  represent- 
atives of  their  own  choosing  has  caused  strikes,  lockouts,  and  similar 

"  Compare  the  virtually  Identical  purposes  of  the  1935  measure. 
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manifestations  of  economic  strife,"  and  as  a  consequence,  commerce 
has  been  obstructed  and  the  general  welfare  imperiled.^ 

In  view  of  all  these  considerations,  the  bill  declared  it  to  be  the  policy 
of  Congress  to  "remove  obstructions  to  the  free  flow  of  commerce,"  to 
"encourage  the  establishment  of  uniform  labor  standards,"  and  to 
"provide  for  the  general  welfare"  by  removing  the  obstacles  which 
prevent  the  organization  of  labor  for  the  purpose  of  cooperative  action 
in  maintaining  its  standards  of  living.  These  ends  it  was  proposed  to 
accomplish  by  encouraging  the  equalization  of  the  bargaining  power 
of  employers  and  employees  and  by  providing  agencies  for  the  peaceful 
settlement  of  disputes.  The  declaration  of  policy,  it  is  obvious,  was 
inspired  by  trade  union  ideology.  But  in  the  formal  sense  the  measure 
was  ostensibly  based  on  the  familiar  powers  of  the  legislature  over 
"interstate  commerce"  and  the  ''general  welfare,"  "* 

Section  3  of  the  bill  constituted  a  mere  catalogue  of  definitions.  Some 
of  these  definitions,  however,  were  of  extreme  importance  in  view  of 
the  principles  which  they  implied  and  the  practices  against  which 
they  were  aimed.  Provision  one  defined  the  term  "person"  to  include 
"individuals,  partnerships,  corporations,  legal  representatives,  trustees 
in  bankruptcy,  receivers,  legal  representatives  of  a  deceased  person."  ^ 
This  precluded  an  employer  from  avoiding  the  burdens  of  the  bill  by 
having  recourse  to  any  one  among  the  several  legal  forms  of  business 
enterprise.  Provision  two  defined  the  term  "employer"  to  include  "a 
jierson  v\-ho  has  one  or  more  employees." 

Specifically  excluded  were  the  United  States,  any  state  or  munic- 
ipal corporation,  other  government  instrumentalities,  any  "person 
subject  to  the  Eailway  Labor  Act  as  amended  from  time  to  time,"  and 
finally,  "any  labor  organization,  or  anj'one  acting  in  the  capacity  of 
officer  or  agent  of  such  labor  organization,"  ^  Provision  two  thus 

^Compare  the  statement  in  the  original  draft  of  Senator  Wagner's  1935  measure: 
"Equality  of  bargaining  power  between  employers  and  employees  is  not  attained  when 
the  organization  of  employers  in  the  corporate  and  other  reforms  of  ownership  association 
is  not  balanced  by  the  free  exercise  by  employees  of  the  right  to  bargain  collectively 
through  representatives  of  their  own  choosing.  Experience  has  proved  that  in  the  absence 
of  such  equality  the  resultant  failure  to  maintain  equilibrium  between  the  rate  of  wages 
and  the  rate  of  industrial  expansion  impairs  economic  stability  and  aggravates  recurrent 
depression,  with  consequent  detriment  to  the  general  welfare  and  to  the  free  flow  of 
commerce."  (Section  1.) 

The  Senate  Labor  Committee  amended  Sec.  1  to  read  as  follows  :  "The  inequality  of 
bargaining  power  between  employer  and  individual  employee  which  arises  out  of  the  orga- 
nization of  employers  in  corporate  forms  of  ownership  and  out  of  numerous  other  modern 
Industrial  conditions,  impairs  and  affects  commerce  by  creating  variations  and  instability 
iu  wage  rates  and  working  conditions  within  and  between  industries  and  by  depressing 
the  purchasing  power  of  wage  earners  in  industr.v,  thus  increasing  the  disparity  between 
production  and  consumption,  reducing  the  amount  of  commerce,  and  tending  to  promote 
and  aggravate  business  depression.  The  protection  of  the  right  of  employees  to  organize 
and  bargain  collectively  tends  to  restore  equality  of  bargaining  power  and  thereby  fosters, 
protects,  and  promotes  commerce  among. the  several  states. 

"The  denial  by  employers  of  the  right  of  employees  to  organize  and  the  refusal  by 
employers  to  accept  the  procedure  of  collective  bargaining  lead  to  strikes  and  other  forms 
of  industrial  unrest  which  burden  and  affect  commerce.  Protection  by  law  of  the  right  to 
organize  and  bargain  collectively  removes  this  source  of  industrial  unrest  and  encourages 
practices  fundamental  to  the  friendly  artiustment  of  industrial  strife."  {Cong.  Record,  daily 
ed.,  May   16,  1935,  No.  102,  p.  7948.)"See  also  pp.  201-62. 

*  Compare  the  statement  in  Sec.  1  of  the  1935  measure :  "It  is  hereby  declared  to  be 
the  policy  of  the  United  States  to  remove  obstructions  to  the  free  flow  of  commerce  and 
to  provide  for  the  public  welfare  by  encouraging  the  practice  of  collective  bargaining,  and 
b.v  protecting  the  exercise  by  the  worker  of  full  freedom  of  association,  self-organization. 
and  designation  of  representatives  of  his  own  choosing,  for  the  purposes  of  negotiating 
the  terms  and  conditions  of  his  employment  or  other  mutual  aid  or  protection."  (See  also 
pp.  261-62.) 

s  In  substantial  accord  is  Sec.  2(1)  of  the  1935  measure. 

Bin  substantial  accord  is  Sec.  2(2)  of  the  1935  measure.  As  amended  by  the  Senate 
Committee,  this  section  reads :  ".  .  .  any  labor  organization  (other  than  when  acting 
as  an  employer)    .  .   ."   (Cong.  Record,  daily  ed.,  May  16,  1935,  No.  102,  p.  7948.) 
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brought  wathin  the  purview  of  the  act  the  small  as  well  as  the  large 
employer;  the  financial,  commercial,  agricultural,  and  household 
employer  as  well  as  the  industrial  employer.^  At  the  same  time,  by 
excluding  labor  organizations,  provision  two  precluded  the  use  of 
the  bill  against  trade  unions. 

Provision  three  of  Section  3  defined  the  term  "employee"  to  include 
"any  indvidiual  employed  by  any  employer  under  any  contract  of 
hire,  oral  or  written,  expressed  or  implied."  Also  included  theremider 
were  helpers  and  assistants,  regardless  of  the  immediate  source  of 
their  compensation,  if  employed  with  the  "knowledge,  actual  or  con- 
structive" of  the  employer.  Provision  three  further  extended  the  term 
"employee"  to  cover  "any  individual  formerly  so  employed  whose 
work  has  ceased  as  a  consequence  of,  or  in  connection  with,  any  cur- 
rent labor  dispute  or  because  of  any  unfair  labor  practice."  In  con- 
trast, provision  three  excluded  from  the  term  "emploj'ee,"  "any  in- 
dividual who  has  replaced  a  striking  employee."  Thus,  although  the 
striking  worker  was  to  be  regarded  for  the  purposes  of  the  bill  as 
being  vested  with  a  tenure  of  employment,  the  worker  who  took  the 
place  of  a  striking  worker  would  not  be  entitled  to  similar  consid- 
eration.^ 

Provision  four  defined  the  term  "representative"  to  include  "any 
individual  or  labor  organization."  ^  This  brief  definition  was  higlily 
significant  because  it  ruled  out  the  argument  that,  where  the  statute 
spoke  of  representatives,  it  meant  nothing  more  than  individual  per- 
sons m  their  individual  capacities. 

The  term  "labor  organization" — a  crucial  term — was  defined  in 
provision  five  as  any  "organization,  labor  union  association,  corpora- 
tion, or  society  of  any  kind  in  which  employees  participate  to  any 
degree  whatsoever,  which  exists  for  the  purpose,  in  whole  or  in  part, 
of  dealing  with  employers  concerning  grievances,  labor  disputes,  wages, 
or  hours  of  emplojanent."  ^°  This  definition  was  wide  enough  to  cover 
both  the  trade  union  and  the  company  union.  But  it  was  not  wide 
enough  to  cover  organizations  existing  "for  the  sole  purpose  of  admin- 
istering pension  schemes,  unemployment  and  accident  insurance  plans, 
programs  for  the  recreation,  amusement,  instruction,  or  cultural  ad- 
vancement of  employees.  An  employer  would  thus  be  free  to  promote 
pure  "welfare"  organizations  among  his  employees  without  becoming 
subject  to  the  burdens  of  the  bill.  But  any  "welfare"  organization 
which  transform.ed  itself  into  an  instrumentality  c^f  collective  bar- 
gaining— which  attempted  to  deal  with  wages,  hours,  and  otlier  work- 
in  o-  conditions — would  become  subject  forthwith  to  the  provisions  of 
the  bill. 

"  Excliuled  as  employees  umler  the  1935  measure  are  agricultural,  domestic,  and  family 
workers.  Sec.  2(?,). 

5  Striking  workers  and  workers  out  of  employment  because  of  an  "unfair  labor  prac- 
tice" are  defined  as  employees  in  the  1935  measure.  Nothing  is  said,  however,  about  workers 
who  replace  strikers.  Important  also  is  the  express  statem.ent  that  "the  term  .  .  .  shall 
not  be  limited  to  the  employees  of  a  particular  employer.  .  .  ."  Sec.  2(3). 

^  In  accord  is  Sec.  2(4)  of  the  1935  measure. 

1"  In  substantial  accord  is  Sec.  2(5)  of  the  1935  measure.  As  amended  by  the  Senate 
Committee,  this  section  reads  :  ".  .  .  any  organizfiation  of  any  kind,  or  any  agency  or 
employee  representation  committee  or  plan,  in  which  employees  participate  and  which 
exists  for  the  purpose,  in  whole  or  in  part,  of  dealing  with  employers  concerning  grievances, 
labor  disputes,  wages,  rates  of  pay.  hours  of  employment  or  conditions  of  work."  {Cong. 
Record,  daily  ed.,  May  16,  1935.  No."  102,  p.  794S.) 
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UNFAIR    LABOR   PRACTICES 

T]ie  heart  of  Labor  Disputes  bill  Avas  contained  in  Sections 
4  and  5.  Section  4  stated  the  rights  of  employees  in  the  following 
words : 

Employees  shall  have  the  right  to  organize  and  join  labor  organizations,  and 
to  engage  in  concerted  activities,  either  in  labor  organizations  or  otherwise,  for 
the  puiijose  of  organizing  and  bargaining  collectively  through  representatives 
of  their  own  choosing  or  for  other  purposes  of  mutual  aid  or  protection.^^ 

Evidently  Section  4  was  an  attempt  to  restate  the  rights  of  Section 
T(a)  of  the  XIRA  in  more  direct  and  specific  form.  "Where  Section 
7(a)  was  vague  on  the  question  of  whether  or  not  employees  could 
bargain  collectively  through  trade  unions  as  such,  Section  4  of  the 
Labor  Disputes  bill  specified  the  right  to  join  "labor  organizations.'' 
Because  ""labor  organizations"  as  provided  in  Section  o  might  func- 
tion as  employee  representatives,  this  was  tantamount  to  requiring  the 
"recognition"  of  representative  trade  unions. 

The  real  significance  of  Section  4,  however,  derived  from  Section  5, 
wherein  were  enumerated  six  types  of  behavior  forbidden  to  employ- 
ers as  ''unfair  labor  practices."  All  six  provisions  sought  to  limit  the 
activities  of  the  employer  with  respect  to  the  self-organization  of 
workers;  none  of  them  attempted  to  limit  similarly  directed  activities 
on  the  part  of  labor  organizations.  Provision  one  stated  that  it  was  an 
unfair  labor  practice  for  an  employer  to  impair  the  rights  guaranteed 
in  Section  4  "by  interference,  influence,  restraint,  favor,  coercion,  or 
lockout  or  by  an  other  means."  ^-  Here  was  a  much  more  detailed  cata- 
logue of  disabilities  than  those  set  forth  in  Section  7(a)  of  the  Re- 
covery Act.  The  five  remaining  provisions  of  Section  5  elaborated  and 
clarified  the  meaning  of  provision  one.  Provision  two  declared  that  it 
was  an  unfair  labor  practice  for  an  employer  "to  refuse  to  recognize 
and/or  deal  with  representatives  of  his  employees,  or  to  fail  to  exert 
everv  reasonable  effort  to  make  and  maintain  agreements  with  such 
I'epresentatives  concerning  wages,  hours,  and  other  conditions  of  em- 
ployment." This  formula,  repeating  similar  language  in  the  Railway 
Labor  Act,  gave  voice  to  the  National  Labor  Board's  construction  of 
Section  7(a)  .^-^  The  value  of  the  formvda  hinged  on  the  meaning  of  the 
term  "'reasonable  effort."  The  National  Labor  Board  contemplated  by 
the  bill  would  have  no  power  of  compelling  emplo3'ers  and  trade 
unions  to  conclude  collective  agreements:  it  could  onlv  decide  to  its 
own  satisfaction  whether  or  not  any  employer  in  a  given  case  Avas 
exerting  every  "reasonable  effort.''  And  this  determination,  naturally, 
would  be  subject  to  final  adjudication  by  federal  courts.^* 

11  Com  pare  See.  7  of  the  1935  measure:  "Employees  shall  liave  the  riiiht  to  self -organiza- 
tion, to  form,  join  or  assist  labor  orjranization.s.  to  barj,'ain  colleetively  tliroujrh  rejiresent- 
atives  of  their  own  choosinfr,  and  to  enfrasre  in  concerted  activities  for  the  purpose  of 
collective  hargaininpr  or  other  uiutnal  aid  or  protection."  The  attempt  by  Senator  Tydinsrs 
to  amend  this  by  adding,  "free  from  coercion  or  intimidation  from  ai:y  source"  was  voted 
down  by  the  Senate,  50  to  21.  Coin/.  Record,  daily  ed..  -May  C.  ]9;;,5,  Xo.  102.  p.  7974. 

'-Compare  See.  8(1)  of  the  19.3.")  measure:  "...  to  Interfere  with,  restrain,  or  coerce 
employees  in  the  exercise  of  the  rights  guaranteed  in  Section  7." 

1^  It  also  gave  voice  to  the  later  construction  of  Sec.  7(a)  by  the  National  Labor  Rela- 
tions Board.  See  Chaps.  VII  and  XI. 

"  Xo  similar  unfair  practice  was  stated  in  the  original  draft  of  the  19.3.'  measure, 
although  Sec.  9(a)  authorized  employee  representatives  to  bargain  collectively  "in  re- 
spect to  rates  of  pay,  wages,  hours,  or  other  basic  conditions  of  employment."  But  the 
Senate  committee  added,  as  Sec.  8(5),  a  fifth  unfair  practice — ".  .  .  to  refuse  to  bargain 
collectively  with  the  representative  of  his  emplovees,  subiect  to  tlie  provisions  of  Section 
9(a).  '  I  Coiw-  Rcconl,  daily  ed..  May  16,  1935,  Xo.  102,  p.  7949.) 
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INIucli  more  specific  were  provisions  three  and  four.  They  imposed 
drastic  limitations  upon  any  activities  by  which  an  employer  might 
seek  to  promote,  establish,  or  maintain  company  unions.  Thus  provi- 
sion three  made  it  an  unfair  labor  practice  for  any  employer  "to  ini- 
tiate, participate  in.  supervise,  or  influence  the  formation,  constitu- 
tion, by-laws,  other  o-overning-  rules,  operations,  policies,  or  elections 
of  any  labor  organization."  ^^  And  provision  four  made  it  an  unfair 
labor'practice  for  an  employer  '"to  contribute  financial  aid  or  other 
material  support  to  any  labor  organization,  by  compensating  any  one 
for  services  performed"  in  behalf  of  any  labor  organization,  or  by  any 
other  means  whatsoever."  ^'*  These  provisions  did  not  "outlaw"  the 
company  union,  which  remained  just  as  valid  as  it  was  under  Section 
7(a)  of 'the  NIK  A.  But  they  laid  restraints  on  practically  every  prac- 
tice by  means  of  which  employers  have  been  accustomed  to  encourage 
company  unions.^' 

According  to  provision  five,  it  was  an  unfair  labor  practice  for  any 
em]:)loycr  "to  fail  to  notify  employees  in  accordance  with  the  provisions 
of  Section  30-i(b).""  Section  o04(b)  was  abrogative  in  character,  with 
effects  that  might  be  construed  to  be  retroactive.  It  read  as  follows: 

Any  term  of  a  contract  or  agreement  of  any  kind  which  conflicts  with  the 
provisions  of  this  act  is  hereby  abrogate<l.  and  every  employer  who  is  a  party 
to  such  contract  or  agreement  shall  immediately  so  notify  his  employees  by 
appropriate  action.^^ 

Evidently  provision  five  was  aimed  at  company  unions  which  had 
jjeen  established  prior  to  the  enactment  of  the  Labor  Disputes  bill  by 
})ractices  which  the  bill  characterized  as  unfair.  But  the  constitu- 
tionality of  any  such  ex  post  facto  provision  was  highly  doubtful. 

Provision  six  prohibited  "discrimination"  by  an  employer  for  or 
against  any  labor  oragnization.  It  was  declared  an  unfair  labor 
])ractice  for  any  employer  "to  engage  in  any  discriminatory  prac- 
tice as  to  wage'  or  hour  differentials,  advancement,  demotion,  hire, 
teiuire  of  employment,  reinstatement,  or  any  other  condition  of  em- 
[)loyment,  Avhich  encourages  membership  or  nonmembership  in  any  or- 
ganization." ^'•'  This  formula  was  directly  aimed  at  such  tactics  as  dis- 
charging Avorkers  for  refusing  to  join  a  company  union;  refusing  to 
hire  or  advance  workers  because  of  membership  in  a  trade  union;  pay- 
i]ig  members  of  a  company  union  higher  wages  or  giving  them  shorter 
hours  than  trade  unio}i  workers  performing  identical  tasks.  Its  pur- 

!'•  Compare  Sec.  S(2)  of  the  1035  measure:  ".  .  .  to  dominate  or  interfere  with  the 
formation  or  administration  of  any  labor  organization  or  contribute  financial  or  other 
support  to  It." 

!'■  Compare  the  same.  But  Sec.  8(2)  contains  the  proviso:  "That  suh.1eet  to  rules  and 
resrulatiorirt  made  and  published  by  the  Board  ...  an  employer  shall  not  be  prohibited  from 
permitting  employees  to  confer  \\-ith  him  during  working  hours  without  loss  of  time  or 
pay." 

1"  Thes''  two  provisions  mav  be  compared  with  (1)  the  Texas  and  New  Orleans  case  un- 
der the  Railway  Labor  Act  of  1026.  2S1  U.S.  548  (1030)  ;  (2)  the  decisions  of  the  XLB 
and  (if  the  XLRB  bearing  on  company  unions.  Chaps.  VI,  VII.  and  XI:  (3)  certain  lan- 
f-'iinire  in  the  amendments  to  the  Bankruptcy  Act  of  1933  and  193-1.  47  Stat.  L.  1481  ; 
r.S.C.  Title  11.  Sees.  205  (p)  and  (q),  and  48  Stat.  L.  012.  I'.S.C.  Title  11.  Sees.  207  (1)  and 
•  ni)  :  (4i  similar  language  in  the  Emergency  Transportation  Act  of  1933.  48  Stat.  L.  214: 
T'.S.r.  Title  40.  Sec.  257 (e)  :  (5)  Mr.  Eastman's  interpretation  thereof  as  co-ordinator  of 
transportation.  Nrir  Tori:  T'nnex.  Dec.  9.  1033;  (6)  above  all,  the  Railway  Labor  Act  as 
amended  in  1034,  48  Stat.  L.  1185. 

^^  Xo  similar  lu'ovision  is  contained  in  the  1935  measure. 

^•Compare  Sec.  8(3)  of  the  1935  measure:  ".  .  .  by  discrimination  in  regard  to  hire  or 
tenure  fif  euip'oyment  or  any  term  or  condition  of  emyjloyment  to  encourage  or  discourage 
memliersliiii  in  any  labor  organization":  to  which  is  added  8(4) — "to  discharge  or  other- 
wise discriminate  against  an  employee  because  he  has  filed  charges  or  given  testimony 
under  this  act.'" 
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pose  was  to  compel  employers  to  treat  all  employees  on  an  equal  foot- 
ing regardless  of  their  union  affiliations. 

Provision  six  was  subject,  however,  to  two  important  provisos.  The 
first  read : 

Provided,  that  where  a  contract  or  agreement  of  any  kind  is  or  shall  be  in 
force  between  an  employer  and  a  group  of  employees,  the  provisions  of  such 
contract  or  agreement  regarding  conditions  of  employment  shall  not,  because 
of  anything  contained  in  this  paragraph,  compel  an  employer  to  observe  similar 
conditions  of  employment  in  his  relations  with  all  his  employees.^ 

It  was  not  clear  what  the  language  meant.  Probably  it  was  intended 
to  mean  that  if  an  employer  entered  into  an  agreement  with  some 
particular  craft  organization,  he  was  not  obliged  to  enter  into  identi- 
cal agreements  with  other  organizations  covering  different  crafts.  Yet 
it  might  also  be  construed  to  mean  that  it  was  permissible  for  the  em- 
ploj-er  to  make  different  contracts  with  different  organized  groups 
pursuing  the  same  crafts.  This  would  assume  a  plurality  of  bargaining 
groups,  each  grouj^  bargaining  for  itself.  Such  a  result  would  have 
been  in  conflict  with  the  stand  taken  by  the  National  Labor  Board  on 
majority-minority  representation,  and  would  have  raised  difficult 
questions  bearing  on  "discrimination." 

The  second  pro^dso  read : 

Provided  further,  that  nothing  in  this  act  shall  preclude  an  employer  and  a 
labor  organization  from  agreeing  that  a  person  seeking  employment  shall  be 
required,  as  a  condition  of  employment,  to  join  such  labor  organization,  if  no 
attempt  is  made  to  influence  such  labor  organization  by  any  imfair  labor  practice, 
if  such  labor  organization  is  composed  of  at  least  a  majority  of  such  employers' 
employees,  and  if  the  said  agreement  does  not  cover  a  period  in  excess  of  one 
year.-^ 

This  proviso  was  obviously  intended  to  validate  closed-shop  agree- 
ments executed  under  the  conditions  specified.  The  proviso  was  no 
doubt  intended  to  safegaiard  trade  unions  in  the  execution  of  closed- 
shop  contracts.  Nevertheless,  a  closed-shop  contract  with  a  company 
union  would  also  be  valid,  provided  the  company  union  had  not  been 
formed  and  was  not  being  maintained  by  means  of  unfair  labor, 
practices. 

Both  provisos  were  susceptible  of  a  construction  which  might  be 
taken  to  evidence  a  trade  union  bias  in  the  Labor  Disputes  bill.  Under 
the  first,  an  emploj^er  might  grant  to  his  organized  workers  a  favor- 
able contract,  which  need  not  necessarily  apply  to  the  unorganized 
workers.  This,  if  done  without  "discrimination,"  would  serve  as  an 
inducement  on  workers  to  enroll  in  the  union  enjoying  the  contract. 
Under  the  second  proviso,  it  might  be  expected  that  only  trade  union 
closed-shop  agreements  would  be  valid.  This  followed  from  the  nu- 
merous rigid  and  extreme  restraints  which  the  bill  imposed  on  the 
activities  of  the  employer  with  respect  to  initiating  and  promoting 
labor  organizations. 

Section  6  was  the  enforcing  clause  of  Title  I.  It  invested  the  several 
district  courts  of  the  LTnited  States  with  jurisdiction  to  prevent  and 
restrain  "any  unfair  labor  practice  that  burdens  or  affects  commerce  or 

=0  Nothing:  akin  to  this  is  contained  in  the  1935  measure.  But  Sec.  9(b)  thereof  em- 
powers the  Board  to  define  collective  bargaininj?  units. 

=1  Compare  a  like  proviso  to  Sec.  8(8)  in  the  1935  measure.  As  amended  bv  the  Senate 
committee,  the  proviso  reads  in  part :  "if  such  labor  organization  is  the  representative  of 
the  employees  as  provided  in  Section  9(a)"  (Cong.  Bee,  daily  ed.,  May  16,  1935,  No.  102, 
p.  7949.)  Sec.  9(a)  requires  majority  rule. 
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obstructs  the  free  fl»w  of  commerce,  or  has  led  or  tends  to  lead  to  a 
labor  dispute  that  might  affect  or  burden  or  obstruct  the  free  flow  of 
commerce.'-  It  was  the  duty  of  the  several  district  attorneys  of  the 
United  States — under  the  direction  of  the  Attorney  General  (but  solely 
at  the  request  of  the  National  Labor  Board) — to  institute  appropriate 
equity  proceedings  in  their  respective  districts.-^ 

POWERS   OF   THE   BOARD 

Title  II  of  the  Labor  Disputes  bill  was  concerned  primarily  with 
the  organization,  procedure,  and  powers  of  the  National  Labor  Board 
to  be  established  thereunder.  Sections  201-03  inclusive  dealt  with  the 
personnel  of  the  Board,  their  compensation,  the  situs  of  the  Board's 
activities,  and  similar  matters.^^ 

The  principal  powers  of  the  Board  as  set  forth  in  Sections  204  to 
207  inclusive,  were:  first,  to  mediate  and  conciliate  in  labor  disputes; 
second,  to  restrain  unfair  labor  practices,  by  issuing  "cease  and  desist" 
orders;  third,  to  function  as  an  arbitrator  upon  voluntary  joint  sub- 
mission; fourth,  to  investigate  and  determine  representation  con- 
troversies. The  cease  and  desist  orders,  it  was  provided,  should  be 
subject  to  judicial  review  in  the  federal  courts,  the  "facts"  as  found  by 
the  Board  being  accepted  as  "conclusive."  -■*  In  determining  repre- 
sentation controversies,  the  Board  might  hold  secret  ballot  elections; 
but  nothing  was  said  about  majority  rule  or  proportional  representa- 
tion.^^ In  the  exercise  of  its  investigatory  powers  the  Board  could 
administer  oaths  and  affirmations,  take  depositions  and  evidence,  re- 
quire the  presence  of  witnesses  and  the  production  of  books.-^  Also  the 
Board  could,  from  time  to  time,  "make,  amend  and  rescind  such  rules 
and  recnilations  as  may  be  necessary  to  carry  out  the  provisions  of 
the  ac£" '-' 

22  In  substantial  accord  was  Sec.  11  of  the  original  draft  of  the  1935  measure.  But  this 
provision  was  eliminated  by  the  Senate  committee,  a  change  which,  together  with  other 
amendments,  would  allow  the  Board  direct  access  to  the  federal  courts.  Cong.  Rec,  daily 
ed..  May  16,  19.35,  No.  102,  p.  7951. 

23  There  were  to  be  seven  members,  to  be  appointed  by  the  President  with  the  advice  and 
consent  of  the  Senate.  Three  members  representing  the  public  were  to  serve  full  time  at 
a  salary  of  .$10,000  a  year  each.  Two  of  the  members  were  to  be  designated  as  repre- 
sentatives of  employers  and  two  as  representatives  of  employees.  These  partisan  members 
were  to  serve  one  year  each,  at  a  per  diem  compensation  of  $25.  All  members  were  to  be 
eligible  for  reappointment.  The  President  was  to  designate  one  of  the  public  members  as 
chairman.  The  Board  was  empowered  to  avail  itself  of  the  services  of  a  salaried  staff,  and 
to  establish  regional  boards  from  time  to  time  whenever  necessary.  Under  the  1935  bill 
three  members,  all  presumably  "impartial."  were  to  be  appointed.  It  should  be  stressed 
that  under  both  the  1!*?>4  and  1935  measure,  the  National  Board  in  contemplation  was  to 
be  independent  of  the  Department  of  Labor.  But  in  the  form  of  the  1935  measure,  reported 
out  by  the  House  Committee  on  Labor,  the  Board  was  to  be  created  "in  the  Department  of 
Labor."  74  Cong.  1  sess.,  H.  rep.  1147  (by  Mr.  Connery  to  accompany  S.  1958),  p.  2  and 
pp.  11-14. 

2*  To  the  same  effect.  Sees.  10(e)  and  (f)  of  the  1935  measure. 

2^  Sec.  9 fa)  of  the  1935  measure  as  originally  written  affirms  majority  rule  in  the  choice 
of  representatives  for  "collective  bargaining,"  but  "any  individual  employee  or  group  of 
employees  shall  have  the  right  at  any  time  to  present  grievances  to  their  employer  through 
representatives  of  their  own  choosing."  But  the  Senate  committee  struck  out  the  phrase, 
•'thronjrh  rpresentatives  of  their  own  choosing."  {Cong.  Rec,  daily  ed..  May  16,  1935, 
No.  102.  p.  7950.) 

2«  Compare  Sec.  13  of  the  1935  measure. 

27  Compare  Sec.  '6(a)  nf  the  1035  measure.  Under  the  original  draft  of  the  1935  measure, 
the  Board  would  be  empowered  :  to  prevent  xinfair  labor  practices  (Sec.  10)  :  to  define 
collective  bargaining  units  (Sec.  9-b)  ;  to  determine  representation  controversies  (Sec. 
9-c),  nresumably  by  majority  rule  fSec.  9-a)  :  and  to  act  as  a  voluntary  arbitrator  (Sec. 
12).  Nothing  is  said  about  conciliation  and  mediation.  But  Sec.  12  was  eliminated  by  the 
Senate  committee,  thereby  removing  the  Board  from  arbitration  as  well  as  conciliation. 
(Cong.  Rec,  daily  ed..  May  16.  1935.  No.  102.  p.  7951.)  The  Senate  Committee  also 
amended  Sec.  4(a)  to  read  "Nothing  in  this  shall  be  construed  to  authorize  the  Board  to 
appoint  individuals  for  the  purpose  of  mediation  and  conciliation  (or  for  statistical  work) 
where  such  service  may  be  obtained  from  the  Department  of  Labor."  (The  same,  p.  794S.) 
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Wo  need  not  develop  those  pi'ovisions  of  Title  II  which  dealt  with 
the  intricate  federal  court  procedures  for  reviewing  and  enforcing  the 
orders,  determinations,  and  awards  of  the  Board.-*  Section  210  pi-o- 
rided  for  a  fine  of  not  more  than  $5,000  and  impi-isonment  for  not 
5nore  than  one  year,  or  both,  to  apply  to  "any  person  who  shall  will- 
fully assault.  ]-esist,  impede,  or  interfere  with  any  member  of  the 
Board  or  any  of  its  agents  in  the  performance  of  his  duties."  Resistance 
of  the  Board  in  the  exercise  of  its  statutory  powers  Avas  thus  made  a 
criminal  oti'ense.  But  resistance  to  the  orders,  determinations,  and 
awards  of  the  Board,  if  punishable  at  all,  could  be  punished  only 
through  contempt  of  court  proceedings.  For  the  federal  courts,  in  the 
last  analysis,  had  the  power  of  reviewing  all  such  instruments,  and 
of  conlirming,  modifying.  sus])ending,  or  vacating  them.-^ 

The  most  important  part  of  Title  III  of  the  Labor  Disputes  bill 
Avas  Section  >50o,  Avhich  affirmed  the  right  of  employees  to  strike.  The 
section  read :  "Nothing  in  this  act  shall  be  construed  so  as  to  interfere 
Avith  or  impede  or  diminish  in  any  Avay  the  right  to  strike." "" 

THE    ATTACK    OX    THE   BILL 

FcAv  bills  in  recent  years  liaA^e  evoked  such  deter-mined.  organized, 
and  large-scale  opposition  as  did  the  proposed  Labor  Disputes  Act.''^ 
Practicall}'  CA'ery  important  emploA'er  organization  in  the  United 
States,  as  aatII  as  a  great  many  individual  employers,  appeared  to 
speak  against  it.'-  Employee  representatives  from  nunierous  company 
unions,  particularly  in  the  iron  and  steel  industry,  also  appealed  to 
s})eak  in  op})osition  to  the  proposed  legislation.  Finally,  the  bill  Avas 
opposed  by  the  "left  Aving"  of  the  organized  labor  moA'ement. 


33 


EMPLOYEUS     ARGU  3IE  NTS 

^Sfany  specific  objections  Avere  i-aised  against  the  bill,  but  in  the 
main  they  Avere  reducible  to  four  points.  The  fii'st  and  most  frequent 
objection  Avas  that  the  bill  Avas  economically  unsound  in  that  it  Avould 
promote  rather  than  allay  labor  strife.  This  presumably  Avould  folloAv 
from  the  provisions  Avliich  made  continuance  of  employee  representa- 
tion impossible  and  thus  gave  the  A.  F,  of  L.  unions  a  "monopoly"  of 
organization  Avitli  the  concomitant  results  of  "compulsory"  unioniza- 
tion and  a  universal  "closed  shop." 

^  The  essential  iirofpdiire — prevention  of  unfnir  lator  practices — was  based  upon  the 
procedures  Ion?  followed  by  the  Federal  Trade  Conunission.  Procedure  under  the  l!*;;') 
measure  is  based  still  moreclosely  upon  that  followed  by  the  Federal  Tra<le  Commission. 

"'  For  court  procedure  contemplated  under  the  1935  measure  as  it  passed  the  Senate, 
see  Sees.  10  and  11. 

■•"  In  accord,  is  S(>c.  15  of  the  original  l!i.'!5  measure,  which  became  Sec.  1."!  as  amended  li.v 
the  Senate  committee. 

"1  An  important  factor  in  siving  heart  to  the  opjiosition  against  the  bill  wns  the  auto- 
mobile strike  settlement  of  Mar.  2.").  ]!K!4.  This  settlemtnt  (discussed  in  Chap.  XTII) 
seemingly  committed  the  Administration  to  principles  of  industrial  relations  in  conflict 
with  those  worked  out  liy  the  National  Labor  Board  and  reflected  in  the  i)rovisions  of  the 
bill.  The  opponents  of  the  bill  began  their  case  on  Mar.  26,  10;!4.  (78  Cong.  2  sess..  To 
Creole  a  Xatioiial  Lnhor  Hntird,  Hearings  before  Senate  Committee  on  Education  and  Labor 
on  S.  2!t20,  Pts.  I-IIL)  I'or  the  arguments  pro  and  con  on  the  19.S.^  measure,  see  74  Cong. 
1  sess..  Xnfioiinl  Ldhor  Rrlnliniis  Board,  Hearings  before  Senate  Committee  on  Education 
and  Labor  on  S.  105S.  Pts.  I-IIL 

■'-Namely.  National  Association  of  Manufacturers,  Hearings  on  S.  2590,  pp.  .340-41; 
Full  Fashioned  Hosiery  Association  Inc..  pp.  427-28  :  National  Publishers  Association, 
pp.  4.")9-00  ;  Ameriaan  Cotton  ^Manufacturers  Association,  pp.  022-2.*!  ;  American  Transit 
Association,  jtp.  67S-S4  :  National  Automobile  Chaml)er  of  Commerce,  pp.  709-17  ;  U.S. 
Chamber  of  Commerce,  pp.  49.')-502  :  representatives  of  individual  companies,  such  as 
American  Rolling  Mill,  Youngstown  Sheet  and  Tube,  Republic  Steel,  United  States  Steel, 
National  and  AA'eirton  Steel,  and  so  forth. 

=^  A  similar  alignment  of  forces  made  itself  manifest  at  the  hearings  on  the  1935  measure. 
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The  second  objection  was  that  the  bill  exemplified  class  legislation. 
It  imposed  restraints  on  employers  but  not  on  workers  or  trade  unions. 
This  was  manifestly  unjust.  The  third  objection  was  on  constitutional 
grounds.  Tlie  bill,  it  was  claimed,  represented  an  unconstitutional 
extension  of  the  powers  of  Congress  over  '"interstate  commerce"  and 
the  "general  welfare,''  granted  extraordinary  and  arbitrary  admin- 
istrative powers  to  the  National  Labor  Board,  and  was  in  conflict  with 
the  "tiiie''  interpretation  of  Section  7(a)  evolved  by  the  Xational  Re- 
covery Administration.^*  Finally,  it  Avas  said,  the  bill  proposed  hasty 
and  immature  measures  of  fundamental  reform  at  a  time  when  what 
was  needed  was  emergency  legislation  to  hasten  recovery. 

The  arguments  of  James  A.  Emery,  representing  the  National  Asso- 
ciation of  Manufacturers,  in  his  attack  against  the  bill  covered  the 
ground  rather  fully.  He  said : 

We  will  demonstrate  that  it  is  not  an  exercise  of  the  commerce  power  of  Con- 
gress, but  a  deliberate  and  indefensible  invasion  of  the  right  [that  is,  of  the 
States]  to  regulate  .  .  .  local  employment  conditions.  .  .  .  But  assuming  the  bill 
were  within  the  commerce  power,  the  administrative  body  established,  the 
authority  proposed,  the  manner  of  its  exercise,  are  arbitrary,  destructive  of  the 
fundamental  rights  of  the  parties,  and  vest  in  an  administrative  body  the  deter- 
mination of  facts  and  law,  without  judicial  review,  that  may  be  adjudicated 
only  by  a  court.'^^ 

Mr.  Emery  quoted  with  approval  the  President's  statement  of  prin- 
ciple made  the  day  before  in  settling  the  automobile  strike,^''  to  the 
effect  that  the  government's  only  duty  was  to  secure  freedom  of  choice 
and  not  to  favor  a  particular  form  of  labor  organization.  But  Senator 
Wagner's  bill,  said  Mr.  Emery, 

.  .  .  will  stimulate  complaints,  promote  the  interruption  of  employment  and 
deliberately  undertake  by  its  definitions  and  operation  to  force  employees  into 
one  form  of  labor  organization — the  union.  It  will  secure  through  the  union, 
monopolistic  control,  assuring  the  unrestricted  use  of  the  strike,  and  thus  confer 
the  pov^'er  to  assess  the  public  with  the  costs  of  sustaining  a  labor  monopoly, 
established  with  federal  aid,  relieved  of  appropriate  legal  control,  and  without 
corresponding  responsibilities  for  the  acts  of  its  agents.^" 

Mv.  Emery  concluded:  "The  issue  it  presents  is  plain.  It  is  no  mere 
dispute  over  policy  between  employers  and  labor  union.  It  is  a 
deliberate  step  toward  a  nation  u.nionized  by  the  act  of  government."  ^* 

Other  representatives  of  employer  organizations  restated  these 
arguments  in  different  ways.  A  few  quotations  may  be  interesting  as 
illustrative  of  the  psychological  factors  animating  employers.  Thus, 
the  Pittsburgh  Chamber  of  Commerce  opposed  the  bill,  because  "it  is 
frankly  subversive  of  the  whole  spirit  of  the  original  recovery  legisla- 
tion. Under  the  cover  of  tlie  provisions  for  collective  bargaining  in 
Section  7(a)  .  .  .  a  group  of  professional  labor  agitators  are  under- 
taking with  the  aid  of  Senator  Wagner  ...  to  compel  the  great  free 
majority  of  American  workingmen  to  join  a  labor  federation  which 
they  never  have  been  willing  to  join  of  their  own  accord,  and  the  pro- 
fessional leaders  of  which  are  endeavoring  to  make  themselves  masters 
of  a  labor  monopoly  with  unprecedented  powers  tantamount  to  dicta- 

=*  Thf  Johnson-Richberg  interpretation  is  best  set  forth  in  NRA  Releases  No.  463,  Aug.  2.3, 
in.n.3:  Vo.  6-2.5,  Sept.  4.  19.3.3:  No.  3125,  Feb.  4,  1934.  See  also  Chap.s.  Ill  and  X. 
-'  Hearhigs  on  S.  2926,  p.  341. 
s"  Spe  Chap.  XIII.  pp.  352-54. 
■''~  Hearings  on  S.  292G,  p.  .345. 
=»  The  same,  p.  394. 
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torship  over  all  American  labor  and  industry."  ^®  E.  M.  Torrey,  speak- 
ing for  the  Employers'  Association  of  Northern  New  Jersey,  was 
particularly  outspoken  in  his  objection  to  the  bill : 

We  believe  it  to  be  inequitable,  economically  unsound,  pregnant  with  class 
antagonism,  and  therefore  contrary  to  sound  public  policy.  From  our  experience, 
we  believe  this  measure  is  aptly  called  the  "Labor  Disputes  Act."  "We  feel  that  its 
enactment  would  assure  an  unprecedented  volume  of  labor  disturbances.  .  .  .  The 
explanation  of  this  ...  is  simple.  With  few  exceptions,  strikes  do  not  happen. 
They  are  caused.  The  setting  up  of  a  governmental  bi-partisan  agency  to  mediate 
labor  disputes  .  .  .  naturally  [suggests]  to  those  trained  in  promoting  labor  or- 
ganizations the  possibility  of  advantages  to  be  gained.  To  secure  action  by 
such  an  agency,  there  must  be  a  dispute.  Therefore,  a  strike  must  be  promoted.*" 

Henry  I.  Harriman,  president  of  the  United  States  Chamber  of 
Commerce,  attacked  the  bill  on  constitutional  grounds.  The  bill  sought, 
as  he  saw  it,  "to  broaden  and  make  permanent  the  rights  and  privileges" 
which  labor  had  gained  under  NIRA,  "without  similarly  making 
permanent  those  features  which  affect  business."  *^  Arthur  H.  Young, 
vice-president  of  the  United  States  Steel  Corporation  in  charge  of 
industrial  relations,  objected  to  what  he  thought  Avas  the  basic  theory 
of  the  bill ;  that  there  exists  a  fundamental  conflict  of  interest  between 
capital  and  labor.  "I  find  this  bill"  he  said,  ".  .  .  both  vicious  and 
undesirable  because  of  its  fundamental  philosophy."  He  continued : 

All  of  its  provisions  assume  a  regimentation  of  each  side  into  a  warring  camp, 
and  intercourse  between  the  two  is  referred  to  in  terms  and  implications  of  "per- 
petual  strife.  This  is  in  utter  disregard  of  progress  toward  complete  co-operation 
and  the  abolition  of  small  remaining  areas  of  conflict  .  .  .  that  has  distinguished 
and  uniquely  characterized  industrial  relations  in  the  U.S.A.*^ 

Mr.  Young  launched  into  a  defense  of  work  councils  and  employee 
representation  plans  as  devices  for  the  implementation  of  collective 
bargaining,  and  emphasized  the  futility  of  attempts  to  fit  the  square 
peg  of  the  craft  union  structure  of  the  A.  F.  of  L.  into  the  round  hole 
of  the  industrial  structure  of  modern  business.*^ 

Thomas  Girdler,  f)resident  of  the  Republic  Steel  Corporation,  op- 
posed the  bill  because  "it  is  designed  to  interfere  with  direct  contact' 
between  management  and  employees  and  to  destroy  the  friendly  rela- 
tions which  now  exist.  ...  I  think  its  purpose  is  to  unionize  all 
industry  and  to  subject  our  plants  to  the  domination  of  national  labor 
unions.  Senator  Wagner  may  call  this  a  bill  to  equalize  the  bargaining 
power  of  employers  and  employees,  but  I  call  it  a  bill  to  tie  the  hands 
of  employers  and  turn  industry  over  to  the  American  Federation  of 
Labor."  ^^ 

It  is  not  necessary  to  state  in  detail  the  arguments  put  forward  by 
representatives  of  company  unions.  Almost  uniformly,  these  argu- 
ments followed  the  same  line  of  attack :  existing  employee  representa- 
tion plans  had  come  into  being  by  the  worker's  free  choice,  and  consti- 

»  The  same,  p.  412. 

*«  The  same,  pp.  478-79. 

"The  same,  p.  497. 

*'  The  same,  p.  720.  Compare  Judsre  Nields'  statement  of  Feb.  27,  1935  in  denying  an 
Injunction  against  the  Weirton  Steel  Co. :  "The  theory  of  a  balance  of  power  [between  labor 
and  management]  is  based  upon  the  assumption  of  an  inevitable  and  necessary  diversity 
of  interest.  This  is  the  traditional  Old  World  theory.  It  is  not  the  twentieth  century 
American  theory  of  that  relation  as  dependent  upon  mutual  interest,  understanding  and 

food-will.  This  modern  theory  is  embodied  in  the  Weirton  plan  of  employee  representation." 
New  York  Times,  Feb.  28,  1935.) 
*»  Hearings  on  S.  2926,  pp.  721-27. 
**  The  same,  pp.  773-78. 
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tilted  genuine  instrumentalities  of  collective  bargaining.  The  bill  was 
aimed  against  such  plans ;  therefore  it  was  bad  and  should  not  be  passed 
by  Congress. 

opposiTiox  OF  "left  wing"  uxioxists 

The  "left  wing"  trade  unions  were  opposed  to  the  bill,  because  they 
believed  that  it  aimed  to  suppress  strikes  and  to  introduce  compulsory 
arbitration.  They  saw  in  it  a  purposeful  check  to  the  revolutionary 
activities  of  a  militant  labor  movement.  They  pointed  to  the  record 
of  the  existing  National  Labor  Board,  arguing  that  the  Board  had 
been  successful  only  in  strike  breaking.  Senate  bill  No.  2926,  as  they 
saw  it,  was  only  a  device  for  giving  statutory  sanction  to  similar  strike- 
breaking activities  in  the  future.  This  point  of  view  was  expressed 
by  William  F.  Dunne,  who  spoke  on  behalf  of  the  Trade  Union  Unity 
League.  He  said : 

It  is  true  that  the  Wagner  biU  has  a  certain  emergency  character,  but  its  main 
provisions  are  inherent  in  clause  7(a)  of  the  National  Recovery  Act  of  which 
it  is  an  extension.  As  such,  the  Wagner  bill,  under  the  guise  of  stimulating  and 
increasing  the  so-called  "bargaining  power"  of  labor  organizations,  actually 
diminishes  the  power  of  workers  to  obtain  better  wages  and  working  conditions 
by  putting  still  more  obstacles  in  the  way  of  the  effective  use  of  the  strike 
weapon.*^ 

What  the  government  was  aiming  at,  he  declared,  was  a  cessation 
of  militant  labor  action.  To  quote : 

Now  the  peace  that  the  Wagner  bill  and  the  oflficial  program  of  the  A.  F.  of  L. 
proposes  is  the  pax  Romana — the  peace  of  death — for  the  American  working 
class.  It  is  a  program  of  preparation  for  a  new  drive  against  the  working  class 
and  its  living  standards,  preparation  for  imperialist  war,  and  a  step  toward 
Fascism.** 

DEFENSE   OF   THE   BILL 

The  supporters  of  the  Labor  Disputes  bill  who  appeared  before  the 
Labor  Committee  comprised:  (1)  members  of  the  National  Labor 
Board  system,^^  (2)  officers  of  the  American  Federation  of  Labor  and 
its  unions,*^  and  (3)  government  officials  and  college  professors  con- 
cerned with  labor  problems.^^ 

The  supporters  of  the  bill  uniformly  described  it  as  a  measure  to 
clarify  the  intent  of  and  to  "put  teeth"  into  Section  7(a) .  The  statute, 
they  claimed,  had  fallen  short  of  the  mark  principally  because  of  the 
activities  of  employers  in  organizing  company  unions.  Just  so  long 
as  the  employer  was  able  to  impose  employee  representative  schemes 
on  his  workers,  they  argued,  true  collective  bargaining  was  impossible. 
Something  had  to  be  done,  therefore,  to  free  the  worker  from  the 
interference  of  his  employer ;  to  make  the  worker  a  "free  man."  The 
general  refrain  of  proponents  of  the  bill  was  that  the  company  union 
was  a  menace  not  only  to  the  NIEi^  but  to  the  "very  freedom  of  the 
American  people."  ^° 

*5  Hearings  on  S.  2926,  p.  973. 

^  The  same,  p.  992. 

"  For  example,  Senator  Wagner,  Hearings  on  S.  2926,  pp.  7-18  ;  Father  Haas,  pp.  113-20  ; 
Mr.  Handler,  pp.  28-38  ;  Mrs.  B.  M.  Herrick,  pp.  176-88. 

«  For  example,  Mr.  Green,  the  same,  pp.  67-113 ;  Mr.  Lewis,  pp.  138-57 ;  Mr.  Hillman, 
pp.  120-24. 

*»  For  example,  Secretary  of  Labor  Perljins.  the  same,  pp.  18-27;  William  M.  Leiserson, 
pp.  231-40;  Sumner  H.  Slichter,  pp.  58-65;  Paul  F.  Brissenden,  pp.  211-20. 

60  Hearings  on  S.  2926,  p.  191. 
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The  supporters  of  the  bill  all  argued,  further,  that  some  means 
must  be  found  to  compel  employers  to  abide  by  the  implicit  obligations 
of  Section  7(a).  This  point  was  most  elaborately  stated  by  William 
Green : 

The  bill  we  are  discussing  today  must  be  looked  upon  as  a  frank  recognition 
of  several  facts.  First,  that  collective  bargaining  is  not  wanted  by  all  employers ; 
second,  that  some  employers  .  .  .  have  shown  themselves  entirely  unwilling  to 
support  the  recovery  program;  third,  that  if  unobstructed  organization  of  work- 
ers is  to  proceed,  it  must  do  so  in  the  face  of  bitter  and  often  unscrupulous  oppo- 
sition from  these  employers  ;  fourth,  that  if  collective  bargaining  is  to  be  carried 
out,  it  must  be  forced  upon  some  employers ;  and  fifth,  that  .  .  .  [the  National 
Labor  Board]  .  .  .  has  not  the  requisite  power  and  authority  to  enforce 
Section  7(a). 

Mr.  Green  then  proceeded  to  develop  the  theme  of  enforcement: 

Certainly  no  one  can  deny  that  the  National  Labor  Board  has  done  a  real  work. 
But  no  one  can  deny  that  it  has  not  done  what  it  was  hoped  it  would  do.  This 
failure  to  fulfill  all  our  hopes  can  in  no  way  be  considered  as  the  fault  of  the 
Board  itself.  Rather,  it  is  due  entirely  to  the  position  in  which  the  Board  has 
been  placed  by  the  ambiguous  nature  of  Section  7(a).  The  National  Labor  Board 
has  been  given  a  heavy  burden  of  respt>nsibility^that  of  preser\'ing  industrial 
peace — without  the  accompanying  authority  which  is  essential  if  its  resixjnsi- 
bility  is  to  be  fulfilled.  The  Board  has  been  consistently  forced  to  straddle  the 
real  issue  in  many  of  the  cases  .  .  .  union  recognition  for  collective  bargain- 
ing. .  .  .  Unless  Congress  is  prepared  to  establish  the  National  Labor  Board 
as  an  authoritative  body,  with  power  to  enforce  its  ruling,  it  must  be  i)reparetl 
to  see  the  entire  national  recovery  program  held  in  increasing  disrespect  and 
disregard.  There  is  no  middle  course.  For  seven  months  we  have  tried  the  method 
of  persuasion.  It  has  not  worked.  We  are  now  forced  to  recognize  that  a  deliberate 
and  planned  campaign  is  under  way  on  the  part  of  certain  employers,  not  to 
comply  with  Section  7(a).  We  must  recognize  this  fact  and  meet  it.^^ 

The  third  major  argument  of  the  su})porters  of  the  bill  was  that 
where  employers  are  unwilling  to  recognize  truly  representative  trade 
unions,  collective  bargaining  becomes  but  a  sterile  right.  It  was  not 
enough  merely  to  prevent  the  employer  from  foisting  upon  his  workers 
labor  organizations  dominated  by  himself.  It  was  necessary  that  the 
employer  be  obliged  to  meet  and  confer  with  the  workers'  representa- 
tives in  negotiations  looking  toward  the  execution  of  collective  agree- 
ments. In  Senator  Wagner's  words,  the  first  defect  of  Section  7(a) 
was  "that  it  restated  the  right  of  employees  to  bargain  collectively, 
but  did  not  impose  upon  employers  the  duty  to  recognize  such  repre- 
sentatives." Failure  to  acknowledge  this  correlative  duty  "caused 
more  than  70  percent  of  the  disputes  coming  before  the  Xational  Labor 
Board.  The  new  bill,  thei-efoi-e.  provides  that  employers  sliall  recog- 
nize those  chosen  by  their  workers  and  sliall  make  efforts  to  arrive 
at  satisfactory  agreements.  .  .. ."'  ^- 

THE   NATIONAL   INDUSTRIAL  ADJUSTMENT  BILL 

The  Senate  Committee  on  Labor  and  Education  concluded  its  hear- 
ings on  the  Labor  Disputes  bill  on  April  9, 1934.  For  more  than  a  month 
thereafter  the  press  was  filled  witli  gossip  and  rumors  bearing  on  the 
ultimate  fate  of  the  bill,  its  acceptability  to  the  President,  and  its 
relation  to  the  general  legislative  program  of  the  Administration. 


=1  The  same,  pp.  70-71. 
B2  The  same,  p.  8. 
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AYhile  the  bill  rested  with  the  committee  a  new  upsurge  of  strikes 
beo-an.  These  strikes  of  the  late  spring  of  1934  were  characterized  by 
extreme  and  widespread  violence.  Three  strikes  in  particular  were 
featured  by  the  newspapers;  those  of  truck  drivers  in  Minneapolis, 
employees  of  the  Electric  Auto-Lite  Company  of  Toledo,  Ohio,  and 
longshoremen  in  the  Pacific  Coast  ports,  particularly  San  Francisco. 
"Union  recognition"'  was  the  main  issue  in  all  three,  as  well  as  in 
many  others  that  occurred  during  the  spring  months.  Stirred  into 
action  by  the  crescendo  of  labor  unrest,  the  Senate  Labor  Committee 
on  May  26,  1934  reported  out  the  Labor  Disputes  bill  favorably,  not 
in  the  original  form,  but  in  totallv  revised  draft  that  came  to  be  known 
as  the  National  Industrial  Adjustment  bill.^^ 

The  Xational  Industrial  Adjustment  bill  differed  from  the  Labor 
Disputes  bill  radically.  The  declarational  of  public  policy  in  the  new 
bill  was  toned  down,^^  all  references  to  ecpuility  of  bargaining  power 
being  eliminated.  The  term  ''employer"*  was  amended  to  exclude  any 
person  employing  less  than  ten  employees."^  The  term  "employee"*  was 
amended  to  exclude  agricultural  workers,  domestic  servants,  and 
workers  in  family  enterprises.'"^  The  prohibition  against  regarding 
as  employees,  new  workers  who  I'eplace  strikers,  was  removed.  Section 
4  of  the  original  bill,  siating  the  general  rights  of  employees  with 
regard  to  collective  bargaining,  was  taken  out.  AboA^e  all.  tlie  unfair 
labor  practices  were  reduced  in  number  from  six  to  four,  and  the  con- 
tent of  these  practices  was  substantially  modified."  Under  the  new 
bill  it  would  be  unfair:  (1)  for  employers  to  interfere  with  the  self- 
organization  of  employees;  {'2)  for  employees  to  interfere  with  the 
self -organization  of  employers;  ^'-  (3)  for  employers  to  dominate  any 
labor  organization  or  contribute  financial  support  to  it;^^  (4)  for 
employers  to  encourage  or  discourage  membership  in  any  labor  orga- 
nization by  discriminating  in  hire  oi-  tenure,  in  terms  or  conditions  of 
employment. *^^^"  It  would  no  longer  be  un  unfair  labor  practice,  how- 
ever, for  the  employer  to  refuse  to  recognize  or  deal  with  the  repre- 
sentatives of  his  emploj^ees;  or  for  the  employer  to  fail  to  exert  all 
reasonable  efforts  to  make  and  maintain  collective  agreements.  Also, 
instead  of  being  forbidden  to  take  any  part  whatever  in  the  formation 
and  maintenance  of  labor  organizations,  the  employer  was  m.erely  for- 
bidden from  "dominating*'  or  "financing"  them.  Thus,  from  the  trade 


^373  Cong.  2  sess.,  S.  2926  (rep.  11S4).  "A  bill  to  equalize  the  bargaining  power  of 
employers  and  employees,  to  promote  the  amicable  settlement  of  labwr  disputes,  to  create 
a  National  Labor  Board,  and  for  other  purposes." 

^  The  new  declaration  read  :  "It  is  hereby  declared  to  be  the  policy  of  the  United  States 
to  remove  unnecessary  obstructions  to  the  free  flow  of  commerce,  to  encourage  the 
establishment  of  uniform  labor  standards,  and  to  provide  for  the  general  welfare,  by 
establishing  agencies  for  the  peaceful  settlement  of  labor  disputes,  and  by  protectintr  tlie 
exercise  by  the  worker  of  complete  freedom  of  association,  self-organization,  and  desig- 
nation of  represf^ntatives  of  his  own  choosing,  for  the  purpose  of  negotiating  the  terms 
and  conditions  of  his  emplovment  or  other  mutual  aid  or  protection."   (Sec.  1.) 

'"'=  See.  2(2). 

^'  Sec.  2(3). 

"  Sec.  3(1-4). 

'Sin  passing  the  Labor  Relations  bill  on  Mn.v  16,  103.5.  the  Senate  voted  down — .50  to 
21 — an  amendment  proposed  by  Senator  milliard  E.  Tydings  of  Maryland  to  prohibit 
coercion  and  intimidation  bv  labor  unions  as  well  as  by  employers.  Cong.  Record,  daily 
ed..  May  16.  1935.  No.  102.  p.  7974. 

^•'  This  was  subject  to  a  proviso  enabling  emplo.vers  to  compensate  employee  represent- 
atives for  time  taken  from  work  and  devoted  to  the  business  of  a  labor  organization. 

•">  This  was  subject  to  a  proviso  validating,  under  specified  circumstances,  contracts 
requiring  membership  in  a  labor  organization  on  the  part  of  persons  seeking  employment. 
Sec.  3(4). 
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union  point  of  view,  most  of  the  teeth  of  the  original  bill  were  ex- 
tracted in  the  revised  draft.  Both  the  employer's  duties  to  recognize 
representative  unions,  and  his  disabilities  in  forming  and  maintaining 
company  unions,  were  weakened. 

Instead  of  a  National  Labor  Board  enjoying  autonomous  powers 
similar  to  those  of  the  Federal  Trade  or  Interstate  Commerce  Com- 
mission, the  new  bill  provided  for  a  National  Industrial  Adjustment 
Board  "in  the  Department  of  Labor."  ^^  The  National  Industrial  Ad- 
justment Board  was  empowered  to  engage  in  four  types  of  activities : 
(1)  prevention  of  unfair  labor  practices;  •'^  (2)  voluntary  arbitration 
upon  joint  submission;  (3)  determination  of  the  identity  of  employee 
representatives,  by  secret  ballot  or  other  suitable  method;  and  (4)  in- 
vestigations necessary  to  prevent  unfair  labor  practices  and  to  deter- 
mine the  identity  of  employee  representatives.  Tlie  bill,  it  should  be 
noted,  failed  to  empower  the  Board  to  engage  in  the  mediation  and 
conciliation  of  labor  disputes.  Presumably,  these  functions  were  to 
revert  to  the  Conciliation  Service  of  the  Department  of  Labor. 

In  place  of  Section  303  of  the  original  draft,  which  expressly  af- 
firmed the  right  to  strike,  the  new  draft  engaged  in  circumlocution  by 
a  provision  which  read  as  follows : 

Nothing  in  tliis  act  shall  be  construed  to  require  any  employee  to  render  labor 
or  service  without  his  consent,  or  to  authorize  the  issuance  of  any  order  or 
injunction  requiring  such  service,  or  to  make  illegal  the  failure  or  refusal  of  any 
employee  individually,  or  any  number  of  employees  collectively,  to  render  labor 
or  service.^ 

Despite  the  favorable  report  of  the  Senate  Labor  Committee,  the 
National  Industrial  Adjustment  bill  never  came  to  a  vote.  Anti-union 
employers  opposed  it  with  the  same  vigor  with  which  they  had  op- 
posed the  Labor  Disputes  bill,  because  in  their  opinion  the  new  bill 
still  offered  an  opening  wedge  to  the  A.  F.  of  L.  to  unionize  all  indus- 
try under  closed-shop  conditions.  Organized  labor  maintained  a  dis- 
creet silence  on  the  new  bill.  It  was  evident,  however,  that  the  trade 
unions  were  disappointed  with  it  in  general,  and  suspicious  of  it  on 
those  particular  points  where  it  amended  the  original  bill. 

PUBLIC   RESOLUTION    NO.    44 

It  seemed  for  a  while  that  Congress  would  adjourn  without  enact- 
ing any  legislation  to  supplement  Section  7(a).  However,  at  the  last 
moment  before  the  adjourmnent  of  Congress,  the  President,  motivated 
no  doubt  by  the  threatening  imminence  of  a  nation-wide  strike  in  the 
steel  industry ,^^  informally  transmitted  to  congressional  leaders  m 
both  the  Senate  and  the  House  a  draft  of  a  proposed  resolution.  On 

"•  Section  4(a).  The  NIAB  was  to  be  composed  of  five  memhers.  Three  of  these  were  to 
be  representatives  of  the  public.  The  remaining  two,  one  representing  employers,  the  other 
employees,  were  to  be  drawn  from  appropriate  panels.  (Sees.  4-li  and  4-c.)  Under  the 
1935  measure  as  passed  by  the  Senate  (but  not  as  recommended  by  the  House  Labor 
Committee),  the  NLRB  would  be  independent  of  the  Department  of  Labor. 

*2  But  the  initiative,  in  bringing  cases  to  the  attention  of  the  Board,  had  to  come  from 
the  Secretary  of  Labor.  Under  the  Labor  Disputes  bill,  the  National  Labor  Board  was 
empowered  to  act  on  its  own  initiative. 

83  Sec.  140.  This  provision,  taken  in  the  context  of  the  bill's  principal  objective — "peace- 
ful settlement  of  labor  disputes" — might  reasonably  be  taken  to  limit  the  right  to  strike. 
In  its  positive  content  it  merely  reaffirmed  the  usual  prohibition  against  involuntary 
servitude. 

«*  The  Amalgamated  Association  of  Iron,  Steel  and  Tin  Workers  called  the  strike  for 
June  16,  1934  but  rescinded  the  caU  at  the  last  moment.  See  Chap.  XII,  p.  335. 
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June  15,  1934  this  resolution  was  introduced  as  Senate  Joint  Resolu- 
tion No.  143  by  Senator  Robinson  of  Arkansas  and  as  House  Joint 
Resolution  No.  375  by  Representative  Byrns.  With  certain  amend- 
ments,*^^ it  was  enacted  on  June  16  as  Public  Resolution  No.  44  and 
signed  by  the  President  on  June  19.*^^ 

Public  Resolution  No.  44  professed  to  "effectuate  the  policy  of  the 
National  Industrial  Recovery  Act"  and  contained  six  sections.*^^  The 
President  was  empowered  to  establish  a  board  or  boards  "authorized 
and  directed  to  investigate  issues,  facts,  practices,  or  activities  of  em- 
ployers or  employees  in  any  controversies  arising  under  Section  7(a) 
...  or  which  are  burdening  or  obstructing,  or  threatening  to  burden  or 
obstruct,  the  free  flow  of  interstate  commerce."  Each  such  board  was 
empowered  "when  it  shall  appear  in  the  public  interest"  to  conduct  elec- 
tions to  determine  by  what  "person,  persons,  or  labor  organization" 
the  workers  wished  to  be  represented  in  collective  bargaining.  To  ex- 
pedite and  facilitate  the  holding  of  such  elections,  the  boards  were  au- 
thorized to  call  for  the  production  of  records  and  to  take  testimony 
under  oath.  All  orders  issued  by  the  boards  under  authority  of  this 
section  were  to  be  enforced  or  reviewed  "in  the  same  manner,  so  far  as 
is  practicable,"  as  provided  for  in  the  cases  of  orders  issued  by  the 
Federal  Trade  Commission  under  the  Federal  Trade  Commission  Act. 

The  boards  were  given  administrative  power  of  prescribmg,  with 
presidential  approval,  such  rules  and  regidations  as  were  necessaiy; 
(1)  with  reference  to  the  investigation  of  labor  disputes,  and  (2)  "to 
assure  freedom  from  coercion  in  respect  to  all  elections."  Persons  know- 
ingly violating  such  rules  and  regulations,  and/or  who  interfered  with 
or  impeded  any  member  or  agent  of  the  board  in  the  performance  of 
his  duties,  were  pmiishable  by  a  fine  of  not  more  than  $1,000  or  im- 
prisonment for  not  more  than  one  year,  or  both.  The  resolution  and  the 
boards  established  thereunder,  were  not  to  continue  beyond  June  16, 
1935,  to  the  expiration  date  of  the  Recovery  Act.  Finally,  the  right  to 
strike  was  safeguarded  in  Section  6  of  the  resolution  as  follows: 
"Nothing  in  this  resolution  shall  prevent  or  impede  or  diminish  in  any 
way  the  right  of  employees  to  strike  or  to  engage  in  other  concerted 
activities." 

Not  much  remained  in  the  joint  resolution  of  either  the  Labor  Dis- 
putes bill  or  of  the  Industrial  Adjustment  bill.  The  boards  established 
under  the  joint  resolution  might:  (1)  conduct  elections  of  employee 
representatives;  and  (2)  investigate  labor  disputes.  But  that  was  the 
practical  limit  of  their  authority.  With  reference  to  election  procedure 
alone,  the  boards  might  issue  orders  patterned  after  the  orders  of  the 
Federal  Trade  Commission.  No  new  powers  of  enforcement  were  given 
these  boards;  compliance  was  to  be  obtained  in  the  old  way,  through 
reference  to  the  NRA  for  the  removal  of  the  offender's  Blue  Eagle,  or 
to  the  Department  of  Justice  for  court  proceedings.  Furthermore,  no 
unfair  labor  practices  were  specified.®^ 

*»  Notably  Sec.  6  guaranteeing  the  right  to  striJje  introduced  by  Senator  I/aPollette. 

68  No  record  vote  was  taken  except  in  the  Senate  on  the  LaFollette  amendment,  which 
passed  unanimously. 

^  Stat.  L.  1183  ;  U.S.C.  Title  15,  Sees.  702(a)-(f). 

68  "The  text  of  the  joint  resolution  reads  :  ' 

"To  effectuate  further  the  policy  of  the  NIRA.  Resolved  ly  the  Senate  and  the  House 
of  Representatives  of  the  U.S.A.  in  Congress  assembled.  That  in  order  to  further  effectuate 
the  policy  of  Title  I  of  the  NIRA,  and  in  the  exercise  of  the  powers  therein  and  herein 
conferred,  the  President  Is  authorized  to  establish  a  board  or  boards  authorized  and  directed 
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Public  Resolution  Xo.  44  was  at  bottom  a  compromise  which  avoided 
the  basic  issues  raised  by  the  NLB's  efiorts  to  interpret  and  apply 
Section  7 (a).  It  served  as  a  basis  for  establishini>-  the  National  Labor 
Relations  Board  and  a  number  oi"  other  boards  which  are  considered 
in  subsequent  chapters.  And  the  experiences  of  these  joint  resolution 
boards  served  to  prepare  the  path  for  the  introduction,  in  1935,  of  the 
National  Labor  Relations  bill.''''' 


to  investigate  issues,  facts,  practices  or  activities  of  employers  or  employees  in  any  contro- 
versies arising  under  Section  7(a)  of  said  act  or  which  are  burdening  or  obsrtucting.  or 
threatening  to  burden  or  obstruct,  the  free  How  of  interstate  commerce,  the  salaries,  com- 
pensation and  expense  of  the  !)oard  or  boards  and  necessary  employees  being  paid  as  provided 
In  Section  2  of  the  XIRA. 

"Sec.  2.  An.v  board  so  established  is  hereby  empowered,  when  it  shall  aupear  in  the  public 
Interest,  to  order  and  conduct  an  election  by  a  secret  ballot  of  any  of  the  employees  of 
any  employer,  to  determine  by  what  person  or  persons  or  organization  they  desire  to 
be' represented  in  order  to  insure  the  right  of  employees  to  organize  and  to  select  their 
representatives  for  the  purpose  of  collective  bargaining  as  defined  in  Section  7(a)  of 
said  act  and  now  incorporated  herein. 

"For  the  purpose  of  such  election  such  a  board  shall  liave  the  authority  to  order  the 
production  of  such  pertinent  documents  or  the  appearance  of  such  witnesses  to  give  testi- 
mony under  oath,  as  it  may  deem  necessary  to  carry  out  the  provisions  of  this  resolution. 
An.v  order  issued  by  such  a  board  under  the  authority  of  this  section  may,  upon  applica- 
tion of  the  board  or  upon  petition  of  the  person  or  persons  to  whom  such  order  is  directed, 
be  enforced  or  reviewed,  as  the  case  may  be.  in  the  same  manner,  so  far  as  applicable, 
as  is  provided  in  the  case  of  an  order  of  the  Federal  Trade  Commission  under  the  FTC  Act. 

"Sec.  3.  Any  sucli  board,  with  the  approval  of  the  President,  may  prescribe  such  rules 
and  regulations  as  it  deems  necessary  to  carry  out  the  provisions  of  this  resolution  with 
reference  to  the  investigations  authorized  in  Section  1,  and  to  assure  freedom  from  coercion 
in  respe<?t  to  all  elections. 

"Sec.  4.  Any  person  who  shall  knowingly  violate  any  rule  or  regulation  authorized  under 
Section  .'}  of  this  resolution  or  impede  or  interfere  with  an.v  meml>er  or  agent  of  an.v 
board  established  under  this  resolution  in  tlie  ijerformance  of  his  duties,  shall  be  punishable 
by  a  fine  of  not  more  than  Jfl.OOO  or  b.v  imprisonment  for  nut  more  than  one  year,  or  both. 

"Sec.  5.  This  resolution  sliall  cease  to  l)e  in  effect,  and  an.v  hi'ard  or  lioard  t^stahl'sht'd 
thereunder  shall  cease  to  exist,  on  June  1(5,  1935,  or  sooner,  if  the  President  shall  b.v 
proclamation  or  the  Congress  shall  by  joint  resolution  declare  that  the  emergency  recog- 
nized liy  Section  1  of  the  NIRA  has  ended. 

"Sec.  6.  Nothing  in  this  resolution  shall  prevent  or  impede  or  diminish  in  any  way  the 
riglit  of  employees  to  strike  or  engage  in  other  concerted  activities." 

*'*  The  Labor  Relations  bill  had  already  been  passed  by  the  Senate  (May  Ifi)  and  favoraldy 
reported  out  by  the  House  I^bor  Committee  (May  21)  when  the  Recover.v  Act  codes  were 
held  to  be  unconstitutional  by  the  Supreme  Court  (May  27.  1935).  Until  June  10,  1935. 
liowever.  Public  Resolution  No.  44  still  remained  tlieoreticall.v  in  effect,  although  the 
powers  of  the  boards  established  thereunder  to  adjudicate  on  Sec.  7(a)  disputes  were 
terminated  forthwith.  On  June  19,  1935  the  House  passed  the  Labor  Relations  bill  without 
a  record  vote.  It  accepted  an  amendment,  proposed  by  the  House  committee,  to  rewrite 
the  declaration  of  public  polic.v  in  an  attempt  to  accommodate  the  intent  of  the  measure 
to  the  concepts  formulated  by  the  Supreme  Court  in  the  Schechter  case  decision  (Cong.  Rec, 
daily  ed.,  June  19,  1935,  no.  126,  p.  10099).  The  new  declaration  of  policy  read  in  part  as 
follows  : 

"The  denial  b.v  employers  of  the  right  of  employees  to  organize  and  the  refusal  b.v  em- 
ployers to  accept  the  procedure  of  collective  bargaining  lead  to  strikes  and  other  forms 
of  industrial  strife  and  unrest,  whieli  have  the  intent  or  the  necessary  effect  of  burden- 
ing or  ohstnicting  interstate  and  foreign  commerce  by  (a)  impairing  the  efficienc.v,  safety, 
or  operation  of  tlie  instrumentalities  of  commerce;  (b)  occurring  in  the  current  of  com- 
merce; (c)  materiall.v  affecting,  restraining,  or  controlling  the  How  uf  raw  materials  oi- 
manufactured  or  processed  goods  from  or  into  the  channels  of  commerce,  or  the  process  of 
such  materials  or  goods  in  commerce:  or  (d)  causing  diminution  of  employment  and  wages 
in  such  volume  as  substantiall.v  to  impair  or  disrupt  the  market  for  goods  flowing  from 
or  into  the  channels  of  commerce. 

"Experience  has  proved  that  protection  by  law  of  the  right  of  employees  to  organize 
and  bargain  collectivel.v  safeguards  commerce  from  injury,  impairment  or  interruption, 
and  promotes  the  flow  of  .  .  .  commerce  b.v  removing  certain  recognized  sources  of 
industrial  strife  and  unrest,  by  encouraging  practices  fundamental  to  the  friendly  adjust- 
ment of  industrial  disputes  .  .  .  as  to  wages,  liours,  or  other  working  conditions,  and  by 
restoring  equality  of  bargaining  power  between  employers  and  employees." 

To  the  same  end,  the  House  also  accepted  a  re-definition  of  the  term  "affecting  com- 
merce'" to  read  :  ".  .  .  in  commerce  or  burdening  or  obstructing  commerce  or  the  free 
flow  of  commerce,  or  having  led  or  tending  to  lead  to  a  labor  dispute  burdening  or  obstruct- 
ing commerce  or  the  free  flow  of  commerce"  (the  same.  p.  10100).  The  House  voted  down 
the  committee  amendment  put  the  National  Labor  Relations  Board  "in  the  Department 
of  Lalxtr"  (the  same,  p.  10106).  It  also  voted  down  several  other  amendments:  to  include 
agricultural  workers  within  the  scope  of  the  act;  to  limit  the  riglit  to  strike  ;  to  relax  the 
restraint  against  company  unions;  and  to  prevent  "coercion  by  trade  unions."  The  House 
passed  an  amendment  providing  that  "units  of  collective  bargaining."  when  defined  by 
the  Board,  should  not  include  the  employees  of  more  than  one  employer.  This  amendment 
and  another  referring  to  freedom  of  speech  were,  however,  removed  in  conference.  The 
conference  report  was  accepted  by  both  houses  of  Congress  on  June  27,  and  the  bill  was 
signed  by  the  President  on  July  5,  1935. 


CHAPTER  XI.  thp:  xatioxal  labor  relations 

BOARD 

In  the  general  scheme  of  new  agencies  for  dealing  with  industrial 
relations  under  Section  7(a).  the  National  Labor  Relations  Board 
lield  a  key  position,  even  more  important  than  that  held  by  its  pred- 
ecessor, the  National  Lal)or  r)oard.  The  NLRB  was  the  potential 
source  of  a  new  '"common  law"  on  collective  bargaining  by  which  the 
legal  foundations  of  industrial  relations  in  the  United  States  may 
some  day  be  i-ecast.  It  was  also  the  potential  supreme  arbiter  over  the 
activities  of  all  other  Recovei-y  Act  boards  in  the  field.  We  must  there- 
fore first  consider  the  XLRB  before  passing  to  an  analysis  of  the  other 
labor  relations  boards  which  concerned  themselves  with  Section  7(a). 
"We  shall  examine  in  turn  the  Board's  powers  and  jurisdiction:  its  or- 
ganization and  functions:  its  contributions  to  the  theory  of  Section 
7(a);  and  some  of  its  principal  operational  problems.  The  story  is 
carried  no  further  than  May  27.  1985,  when  the  United  States  Su- 
preme Court  ruled  unanimously  that  the  XRA  codes  were  unconsti- 
tutional. 

POAVERS   AND  JURISDICTIOX 

On  June  20,  19?A  the  President  issued  an  executive  order  providing 
for  the  establishment  "in  connection  with  the  Department  of  Labor'' 
of  the  NLRB  as  the  successor  of  the  NLB.^  The  creation  of  the  one 
and  the  abolition  of  the  other  board  became  effective  on  July  9,  1934. 
This  executive  order  was  issued  in  reliance  upon  Public  Resolution  No. 
44.  the  story  of  which  was  related  in  Chapter  IX.  The  powers  and 
jurisdiction  of  the  NLRB  were  thus  based,  in  general  outlines,  upon 
this  resolution,  and  in  specific  details  upon  the  executive  order.-  These 
powers  and  jurisdiction  may  be  summed  up  as  follows : 

(1)  The  ]kiard  could  investigate  any  and  all  labor  disputes  which 
arose  under  Section  7(a)  of  the  Recovery  Act  or  which  affected  inter- 
state commerce:  (2)  it  could  order  elections  among  any  groups  of  em- 
ployees— whenever  such  elections  appeared  to  be  "in  the  public  inter- 
est"'— to  determine  through  secret  ballot  by  what  persons  or  organiza- 
tion the  employees  wished  to  be  represented  for  purposes  of  collective 
bargaining:  (3)  it  could  hold  hearings  and  issue  findings  of  fact  in  all 
cases  involving  alleged  violations  of  Section  7(a)  ;(4)  it  could,  sub- 
ject to  presidential  approval,  lay  down  rules  and  regulations  neces- 
sary to  carry  on  its  investigatory  activities  and  to  assure  freedom  from 
coercion  with  regard  to  elections:  (5)  it  could  recommend  to  the 
President  rules  and  regulations  relating  to  collective  bargaining,  labor 
relations,  and  labor  representation,  to  be  prescribed  by  the  President 
in  reliance  on  the  powers  granted  to  him  by  Section  10(a)  of  the  Re- 

5  Executive  Ordpr  X'o.  r.TO.S. 

=  Both  the  !■(  solution  and  the  order  are  quoted  in  full  in  Decisions  of  the  NLRB  ^July- 
Deeember  1934),  pp.  v-vi,  vii-ix. 
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covery  Act;  (6)  it  could  act  as  a  tribunal  of  arbitration  upon  volun- 
arv  joint  submission. 

With  regard  to  labor  elections,  but  to  no  other  subject  matter  of  its 
activities,  the  Board  had  the  power  to  subpoena  witnesses,  take  testi- 
mony under  oath,  and  issue  orders  which  were  reviewable  or  enforce- 
able by  the  federal  courts  in  the  same  manner  as  an  order  of  the  Fed- 
eral Trade  Commission.  Any  person  who  knowingly  violated  Board 
rules  (approved  by  the  President)  bearing  upon  the  investigation  of 
labor  disputes  or  coercion  in  elections  was  liable  to  a  fine  of  not  more 
than  $1,000,  or  imprisonment  for  not  more  than  one  year,  or  both.  In 
all  other  matters  the  Board  had  to  rely  for  enforcement  discipline  on 
the  NRA  and  the  Department  of  Justice. 

The  executive  order  specified  the  relations  of  the  NLRB  to  other 
boards  growing  out  of  the  Recovery  Act.  In  Adew  of  the  importance  of 
this  relationship  and  of  the  controversies  which  it  aroused,  it  may  be 
best  to  quote  Sections  3(a)  and  4(c),  which  are  directly  pertinent. 
Section  3(a)  authorized  the  Board  as  follows : 

1.  To  study  the  activities  of  such  boards  as  have  been  or  may  hereafter  be 
created  to  deal  with  industrial  or  labor  relations,  in  order  to  reiwrt  through 
the  Secretary  of  Labor  to  the  President  whether  such  boards  should  be  designated 
as  special  boards  and  given  the  powers  that  the  President  is  authorized  to  confer 
by  Public  Resolution  44. 

2.  To  recommend  through  the  Secretary  of  Labor,  to  the  President,  the 
establishment,  whenever  necessary  of  "regional  labor  relations  boards"  and 
special  labor  boards  for  particular  industries  vested  with  the  powers  that  the 
President  is  authorized  to  confer  by  Public  Resolution  44. 

3.  To  receive  from  such  regional,  industrial  and  special  boards  as  may  be  desig- 
nated or  established  (in  accordance  with  1  and  2)  reports  of  their  activities  and  to 
review  or  hear  appeals  from  such  boards  in  cases  in  which  (1)  the  board 
recommends  review,  or  (2)  there  is  a  division  of  opinion  in  the  board,  or  (3)  the 
National  Labor  Relations  Board  deems  review  will  serve  the  public  interest. 

Section  3(a),  it  would  seem,  constituted  the  NLRB  as  a  "Supreme 
Court"'  over  all  other  joint  i-esolution  boaixls  subsequently  established.^ 
At  the  same  time.  Section  3(a)  defined  a  procedure  whereby  the  NLRB 
might  disestablish  any  co-existent  labor  board  in  order  to  recon- 
stitute it  as  a  joint  resolution  tribunal.  These  two  features  of  Section 
3(a).  taken  together,  formed  a  possible  basis  from  which  a  single  and 
uniform  system  of  labor  boards  under  the  Recovery  Act  might  have 
been  projected.  The  possibility  was  destroyed,  however,  through  in- 
formal action  taken  by  the  President  late  in  January  1935,  by  which 
the  newspaper,  automobile,  and  certain  other  NRA  code  boards  were 
taken  out  of  the  NLRB's  scope  of  power.* 

Section  4(c)  was  also  highly  significant  in  connection  with  problems 
which  arose  out  of  the  existence  of  "joint  resolution"  boards  and  NRA 
code  labor  boards.  This  section  read  as  follows : 

The  National  Labor  Relations  Board  may  decline  to  take  cognizance  of  any 
labor  dispute  where  there  is  another  means  of  settlement,  provided  for  by 
agreement,  industrial  code,  or  law  which  has  not  been  utilized. 

The  phrase  "may  decline  to  take  cognizance"  was  permissive,  not 
mandatory.  It  apparently  conferred  upon  the  NLRB  discretionary 
power  to  intervene  or  not  to  intervene  in  any  labor  dispute  which 

3  The  National  Steel  Labor  Relations  Board  (see  Chap.  XII)  and  the  Lonjrshoremen's 
Board  (see  Chap.  XV)  were  established  prior  to  the  NLRB.  Whether  the  NLRB  could  re- 
view decisions  of  either  of  these  boards  was  at  all  times  an  open  and  doubtful  question. 

♦  See  pp.  326-27. 
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might  otherwise  have  been  routed  through  an  XRA  code  labor  board 
or  a  joint  resohition  board.  But  this  was  disputed  by  NRA  authori- 
ties and  the  newspaper  publishers  in  the  so-called  Jennings  case.^ 
Finally,  as  we  shall  see.  the  President  ruled  against  the  XLRB  and 
it  was  forbidden  to  intervene,  originally  or  on  review,  in  cases  arising 
under  codes  equipped  with  a  board  empowered  to  make  "final  adjudi- 
cation.'- 

Whatever  right  of  intervention  the  NLRB  may  or  may  not  have 
had,  it  had  autonomous  power  over  such  cases  as  probably  fell  within 
its  jurisdiction.  Whenever  the  Board  took  jurisdiction  over  a  case,  no 
other  agency  in  the  executive  branch  of  the  government  could_  inter- 
^-ene ;  and  all  findings  of  facts  or  orders  issued  by  the  Board  in  any 
case  or  controversy  were  final  and  not  subject  to  review  by  any  person 
or  agency  in  the  executive  branch  of  the  government.  This  meant  that 
the  XLRB  was  free  from  the  Department  of  Labor.  It  also  nieant  that 
the  NRA  Compliance  Division  was  disqualified  from  initiating  in- 
dependent investigations  into  controversies  on  which  the  NLRB  had 
already  passed. 

ORGANIZATIOlSr  AXD  FUXCTIOXS 

The  Natonal  Labor  Relations  Board,  to  quote  from  the  executive 
order,  was  established  "in  connection  with  the  Department  of  Labor." 
It  was  nevertheless  independent  of  the  Secretary  of  Labor,  who,  be- 
sides making  the  facilities  of  the  Department  available  to  the  Board, 
acted  as  the  medium  by  which  its  recommendations  were  transmitted 
to  the  President. 

The  NLRB,  with  offices  in  Washington,  consisted  of  three  impar- 
tial members,  each  appointed  by  the  President  at  a  compensation  of 
$10,000  per  year.  No  member  of  the  Board  might  engage  in  any  other 
business,  vocation,  or  employment.^  The  NLRB  might  use  the  services 
of  the  staff  of  the  Department  of  Labor,  but  it  also  had  a  staff  of  its 
own.  This  staff  was  composed  of  a  legal  division  at  the  head  of  which 
stood  the  general  counsel  to  the  Board  (Mr.  Calvert  Magruder) ;  a 
number  of  examiners  who  acted  as  mediators  and  conciliators ;  a  few 
research  and  statistical  experts,  and  clerical  employees.  There  was 
also  an  executive  secretary  (Mr.  Benedict  Wolf) . 

Heading  up  into  the  National  Board,  and  subject  to  its  authority, 
was  a  nationwide  system  of  IT  resfional  labor  boards,  each  function- 
ing within  its  proper  district.  This  regional  set-up  was  substantially 
the  same  as  that  which  prevailed  under  the  National  Labor  Board, 
Rave  for  a  few  territorial  readjustments.  Some  regional  boards  for 


^  For  a  full  disonssion  of  this  problem,  see  the  Board's  decision  in  the  Jennings  case 
fNo.  195.  decided  Dec.  3.  1984.  affirmed.  Dec.  12.  1934).  Relying  on  Sec.  4rc),  the  Board 
decided  that  it  had  authority  to  adjudicate  in  a  discrimination  case,  notwithstanding:  that 
the  case  had  not  been  submitted,  as  it  might  have  been,  to  the  Newspaper  Industrial  Board. 
The  NRA.  in  the  persons  of  Mr.  Rlchberg  and  Mr.  Blaclvwell  Smith,  areued  that  the 
NLRB  had  no  .inrisdiction  over  the  case ;  further,  that  the  intervention  of  the  Board  was 
contrary  to  the  terms  of  the  newspapers  publishing  code.  After  the  NLRB  had  turned  the 
matter  over  to  the  NRA  Compliance  Division  with  the  recommendation  that  the  employer 
be  deprived  of  his  Blue  Eagle,  the  President  interfered  and  the  matter  was  dropped. 

8  The  three  original  members  of  the  Board  were:  Lloyd  Garrison,  dean  of  the  Law 
School  at  the  T^niversity  of  Wisconsin  :  Harry  A.  Millis.  chairman  of  the  Department  of 
Economics  at  the  University  of  Chicago  :  and  Edwin  S.  Smith,  former  commissioner  of 
labor  and  industries  of  Massachusetts.  Mr.  Garrison  resigned  on  Nov.  IR.  1934.  He  was 
replaced  by  Francis  Biddle  of  Philadelphia,  an  attorney,  who  was  still  chairman  when  this 
book  went  to  press. 


102 

Toasons  of  administrative  convenience  had  more  than  one  office."  Each 
regional  board  was  in  charge  of  a  regional  director.  In  some  districts, 
one  or  moi'e  associate  directoi'S  were  named.  The  fnnctions  of  the 
director  and  his  associates  v.ere  to  engage  actively  in  mediation;  to 
see  that  cases  were  promptly  and  efficiently  heard  and  disposed  of 
and  that  full  and  complete  i-ecords  of  every  hearing  were  made,  so 
that  in  case  of  review  by  the  Board  the  case  might  be  finally  disposed 
of  without  additional  testimony  in  Washington.'*  Attached  to  the 
regional  boards  were  examiners,  who  exercised  the  functions  described 
above  under  the  supervision  of  the  directors.  P^ach  regional  board 
had  the  services  of  one  or  more  panels,  appointed  by  the  XLRB  and 
consisting  of  representatives  from  labor,  industry,  and  the  public.^ 
Each  case  was  heard  before  such  a  panel.  One  of  the  important  duties 
of  the  regional  director  was  to  assign  cases  in  which  formal  hearings 
were  necessary  to  the  proper  panels.  The  director  Avas  also  expected 
to  participate  at  the  heai'ings  in  the  questioning  of  witnesses,  and  to 
see  that  an  adequate  record  of  the  case  was  built  up.  Generally,  how- 
eve]-,  the  regional  director  did  not  sit  as  a  member  of  the  panel  which 
heard  the  case,^° 

The  XLRB  and  its  regional  boards  engaged  in  four  activities:  (1) 
the  settlement  of  labor  disputes  so  far  as  they  involved  issues  relating 
to  Section  7(a)  ;  (2)  the  quasi- judicial  interpretation  of  the  statute; 
(3)  the  enforcement  of  the  statute's  collective  bargaining  require- 
ments; and  (-1)  the  conduct  of  elections.  We  shall  consider  each  of 
these  activities  in  the  order  indicated. 

SETTLEMENT   OF   DISPUTES 

Settlement  of  labor  disputes  so  far  as  they  related  to  statutory  issues 
bulked  laijze  in  the  activities  of  the  regional  boards. ^^  Each  lioard  was 
instructed  to  strive  to  bring  about  amicable  adjustments  of  contro- 
versies, even  where  there  were  apparent  or  clear  violations  of  Section 
7(a). ^-  The  task  of  mediation  and  conciliation  Avas  one  of  the  primary 
duties  of  the  director,  who  might  ask  for  assistance  from  the  Concilia- 

"  III  .-ill.  24  offloes  were  (list rllni ted  among  the  17  rpgionnl  l.ihor  Ixiard  flistricts,  a«  f<)llo\Vs  : 
First  District.  Boston;  Socond.  New  York  City  :  Third.  Buffalo:  Fourth.  Philadelphia  and 
Pittshursh  :  Fifth.  Baltimore:  Sixth.  Atlanta:  Seventh,  New  Orleans:  Eijrlith,  rieveland. 
Toledo,  and  l>ptroir:  Ninth,  Cincinnati:  Tenth,  Chicafro,  Indianapolis,  and  Milwaukee: 
Eleventh.  Minneapolis:  Twelfth,  St.  Louis  and  Kansas  Cit.v  :  Thirteenth,  Fort  Worth: 
Fourteenth.  Kenver  ;  Fifteenth,  I-os  Angeles  ;  Sixteenth,  San  Francisco  ;  Seventeenth, 
Seattle  and  Portland. 

'-Functional  of  the  XLRFl  aiifj  the  Rcfjional  Tjabor  Boards,  distributed  by  the  NLRB, 
Oct.  ."Il,  ii):-;4,  11(c).  This  publication  will  be  referred  to  hereafter  as  Functions. 

'■'  Thpre  were  .544  )»anel  member'*  in  all. 

1'^  The  followinjr  exceiitions  should  be  noted:  (1)  If  a  jiublic  representative  was  not 
available,  the  director  nuKht  act  as  chairman:  C2)  if  a  former  imiiartial  chairman  was 
apiiointed  director,  he  might  continue  to  preside  at  hearings  if  so  instructed  liy  tlie  NLKK  : 
(:^))  if  a  panel  was  not  available  for  a  particular  hearing,  the  director  might  sit  alone,  take 
the  testimony,  and  refer  it  to  a  panel  as  soon  as  iiossible  if  a  written  opinion  liecame 
ni'cpssary  :  or  (4)  if  some  other  method  of  procedure  was  directed  bv  the  NLRB.  See 
Funrtions,  II  (d). 

"  Regional  hoards  were  instructed  to  "confine  their  iurisdiction  to  the  handling  of 
compbiints,  controversies,  or  strikes  involving  violation  of  Section  7(a)."  (That  is.  the 
collective  bargaining  requirements  thereof.)  Coniislaints  involving  viol.-ition  of  code  provi- 
sions on  wac-es,  hours,  and  the  like,  were  to  be  referred  forthwith  to  the  NRA  ComiWiance 
Division  unless  there  was  a  "strike  in  progress  because  of  the  code  violation."  In  the 
latter  event,  the  regional  boards  had  to  report  the  case  to  the  NLRB  for  transfer  to  the 
Department  of  Labor  Conciliation  Service  The  Conciliation  Service  also  enjoyed  "exclusivf^ 
.Iurisdiction"  over  "all  labor  disputes  v.-hich  involve  neither  code  violations  nor  violations 
of  Section  7(a)."  The  regional  boards  might  handle  complaints  which  involved  both 
Sec.  7(p.)  violations  and  minor  wage  and  hour  violations:  but  first  thev  had  to  reuuest 
the  NLRB  to  "secure  an  authoritative  ruling  from  the  NRA  regarding  the  code  violation." 
Where  a  complaint  involved  violation  of  Sec.  7(a)  and  where  code  violations  were  im- 
liortant  features  of  the  case,  the  regional  board  could  handle  the  "(a)  violations  but  had 
to  refer  the  code  violations  to  the  NRA  Compliance  Division.  See  lustructious  (mimeo- 
graphed) issued  to  regional  labor  boards  bv  the  NLRB,  Mar.  19,  1935,  p,  1. 

^-  Functions.  IV  (a). 
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tion  Service  of  the  Department  of  Labor."  There  were  three  successive 
steps  in  the  process :  (1)  the  director  intervened  in  a  dispute  and  strove 
to  bring  about  a  settlement  without  recourse  to  a  hearing,  if  possible ; 
(2)  at^he  hearing  itself,  if  one  was  necessary,  the  director  and  the 
Danel  continued  the  quest  for  a  compromise:  and  (3)  after  the  hear- 
ing but  before  the  regional  boaixl  expressed  its  opinion,  mediational 
eti'orts,  if  still  practicable,  were  continued.  The  regional  board  handed 
down  a  formal  ojnnion  only  after  further  negotiations  toward  a 
settlement  became  impossible  or  seemed  fruitless. 

The  boards  were  instructed  to  make  settlements  on  terms  v,-hich  were 
'"'in  harmony  with  the  provisions  of  7(a)  as  interpji-eted  by  the 
XLRB."  ^*  In  disputes  involving  Section  7 (a),  they  were  not  to  sacri- 
fice "principles"'  to  "expediency" ;  at  the  same  time,  however,  they  were 
not  to  insist  on  "legalistic  hiterpretations  of  7(a)"  where  "genuinely 
harmonious  relationships"  could  best  l)e  brought  about  by  agreement. ^^ 

The  regional  boards  were  not  to  commence  mediation  where,  upon 
inquiry,  it  appeared  that  ''there  is  a  substantial  Section  7(a)  question" 
and  that  prompt  settlement  would  be  unlikely. ^'^  In  issuing  this  instruc- 
tion, the  NLRB  sought  to  avoid  one  of  tlie  most  serious  mistakes  com- 
mitted by  the  National  Labor  Board,  and  was  guided  by  the  belief 
that  ''nothing  is  more  fatal  to  the  enforcement  of  7(a)  than  delay."  ^' 
For  the  same  reason,  if  upon  a  hearing  of  the  case  a  prompt  settlement 
still  appeared  unlikely,  the  regional  boaixls  were  instructed  to  i>roceed 
at  once  to  make  their  findings  and  opinions:  and  if  the  latter  were 
not  observed,  to  transmit  the  case  to  the  XLRB.^'* 

The  tlieoiy  of  the  XLIIB  was  that  it  should  refrain  from  engaging 
directly  in  mediation  and  should  function,  so  far  as  possible,  as  a  court 
of  administrative  adjudication  on  Section  7(a)  cases.  But  the  Board 
did  not  hold  strictly  to  this  theory.  It  helped  to  settle  strikes  in  the 
aluminum  industry,  and  among  employees  of  the  Atlantic  and  Pacific 
stores  and  marine  workers  in  the  Atlantic  and  (xulf  ports.  It  also  tried 
to  mediate  in  the  national  textile  sti-ike,  though  without  success. 
Talking  the  XLRB  system  as  a  whole,  we  may  say  that  its  adjustment 
activities  were  essentially  intei-twincd  with  its  judicial  functions, 
though  to  a  nnich  less  extent  than  was  true  of  the  former  National 
Labor  Board. ^'' 

The  NLRB  and  its  regional  boards  stood  ready  to  act  as  arbitration 
tribunals  and  invariably  encouraged  resort  to  voluntary  arbitration. 
The  willingness  of  the  boards  notwithstanding,  employers  and  em- 
ployees submitted  only  a  few  disputes  to  arbitration."" 

'=  The  same.  IV  (d). 

"The  same.  IV  (b). 

1^  The  same.  The  instnir-tions  of  the  NLRB  read  fiirtlier  :  "Perhaps  the  only  rule  that 
cau  safely  be  laid  do%yn  is  that  no  board  should  siisjiest  or  participate  in  settlements  unless 
they  are"  fair  and  reasonable  under  the  circumstances  and  do  not  countenance  or  per- 
petuate conditions  which  could  be  remedied  by  enforcement  of  Section  7(a)." 

'^'^  Functions,  IX  (C;. 

^"  The  same. 

's  The  same. 

1^^  From  July  1.  in.'14  to  Dec.  .Tl.  1!).'?4.  the  rejrional  boards  handled  ^,A?,~  ca-es  luvolvlnK 
1.195,247  workers.  Of  this  total.  H.075  cases  were  reported  as  "closed  ' — l.Ml.")  by  "agree- 
ment." 566  by  "decision.  ■  and  the  rest  by  some  other  disposition.  On  Dec.  ;'.l,  1U?A.  528 
cases  were  pending  before  these  boards.  Of  the  eases  handled  uji  to  that  date,  6!»1  had  to 
do  with  actual  or  "threatened  strikes,  affecting  405.371  workers  directly.  Strikes  "seitled" 
numbered  514.  InvoUnng  196.910  workers  :  strikes  "avevted"  numbered  46U.  involving 
411.469  workers.  Of  all  cases  handled,  2.9:>7  involved  charges  of  Sec.  7|a)  violations:  376, 
wage  demands  :  and  14,  reduced  earnings.  Siutli  Monthlu  Report  of  the  S LRU  to  the 
President,  Jan.  9.  19.35.  p.  2. 

-"On  arbitration  procedure,  see  Functions,  V  (a-h).  Up  to  Dec.  31,  1934.  a  total  of  .S2 
cases  had  been  jointly  submitted  to  the  regional  boards  for  arbitration,  tiixth  Monthly 
Report,  p.  2. 
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QUASI-JUDICIAL  ACTIVITIES 

The  quasi-judicial  process  within  the  NLRB  system  began  with  a 
hearing  of  a  dispute  before  a  panel  of  some  regional  labor  board.  If  a 
settlement  was  clearly  impossible  or  would  involve  too  much  delay, 
the  regional  board  proceeded  to  hand  down  an  "opinion."  -^  The  proce- 
dure was  for  the  director  to  draft  an  "opinion,"  which  he  submitted 
to  the  members  of  the  panel  for  correction  and  approval.  The  opinion 
included  the  "findings"  which  indicated  in  what  particulars,  if  any, 
the  employer  had  violated  the  statute,  and  the  "enforcement  clause" 
giving  the  employer  a  "fixed  and  reasonable  period  within  which  to 
bring  about  a  condition  in  harmony  with  the  law."  This  clause  also 
stated  that  if  the  employer  failed  to  adopt  the  corrective  measure  set 
forth  within  the  specified  period,  the  case  would  be  referred  to  the 
NLKB  for  "appropriate  action."  If  the  regional  board  found  that  the 
law  had  not  been  violated,  it  issued  "recommendations"  for  the  adjust- 
ment of  the  dispute.^^  The  parties  to  the  dispute  were  free  to  accept  or 
reject  such  recommendations.  Non-compliance  did  not  result  in  the 
transmission  of  the  case  to  the  NLRB. 

With  regard  to  the  regional  boards,  the  NLRB  acted  as  a  superior 
court.  It  obtained  jurisdiction  in  one  of  two  ways :  (1)  Either  party  to 
a  proceeding  before  a  regional  board  might  request  a  review  bj'  the 
NLRB;  or  (2)  in  the  event  of  non-compliance  with  an  enforcement 
clause,  a  regional  board  had  to  refer  the  matter  to  the  National  Board 
immediately.-^  In  either  event,  the  NLRB  promptly  scheduled  a  hear- 
ing in  "Washington,  and  invited  the  parties  concerned  to  appear  and 
argue  upon  tlie  record  previously  developed  at  the  regional  board 
proceedings.  For  the  purposes  of  such  a  hearing,  the  regional  board 
transmitted  to  the  NLRB  a  complete  file  of  the  case.  Having  heard  the 
argument  upon  the  record,  the  NLRB  proceeded  to  hand  down  its 
"decision."  Generally,  a  decision  reviewed  the  facts  of  the  case  in  terms 
of  the  Board's  interpretation  of  Section  7(a)  ;  gave  the  findings,  and 
stated  either  an  "enforcement"  or  "recommendation"  clause,  or  both, 
as  the  case  might  require.  The  enforcement  clause  of  a  decision  ordered 
the  employer  to  comply  with  the  law  within  a  specified  period  of  time, 
and  warned  him  of  the  steps  the  Board  would  take  if  he  failed  to 
comply. 

The  NLRB  reserved  to  itself  the  power  of  laying  down  the  general 
principles  of  Section  7(a).  As  these  principles  emerged  in  one  decision 
after  another,  it  became  the  duty  of  the  regional  boards  to  apply  them 
in  particular  cases.  Procedure  at  the  NLRB  hearings,  although  in- 
formal and  flexible,  conformed  to  the  spirit  of  the  judicial  process. 

EXFORCEMEXT   OF  DECISIOXS 

The  NLRB  inherited  its  enforcement  techniques  from  the  National 
Labor  Board.  It  could  avail  itself  of  one  or  both  of  two  methods  of 
discipline  against  non-complying  employers:  It  could  recommend 
removal  of  the  Blue  Eagle  to  the  NRA  Compliance  Division,  or  it 

-1  On  "opinion"  procedure,  see  Functions,  VIII  (a-d). 
23  Recommendations  such  as  these  were  issued  but  rarely. 
^Functions,  IX  (a-b). 
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could  refer  the  case  to  the  Department  of  Justice  for  appropriate 
action. 

After  some  difficulties  culminating  in  the  Chicago  Motor  Coach  case, 
the  NLRB  worked  out  a  modus  o'perandi  with  the  NRA  Compliance 
Division.  Under  this  arrangement,  the  Compliance  Division  agreed  to 
remove  Blue  Eagles  without  delay  upon  the  receipt  of  an  NLRB  rec- 
ommendation— but  only  in  so-called  "normal"  cases.  In  exceptional 
cases  the  Compliance  Division  reserved  the  power  of  "ultimate 
discretion."  -•* 

For  a  while  this  arrangement  worked  well.  During  its  first  six 
months  of  existence  the  XLRB  succeeded  in  having  24  Blue  Eagles 
removed.  At  the  end  of  this  time,  twelve  cases  were  still  pending  with 
the  compliance  authorities,  and  a  few  recommended  removals  were  held 
up  by  court  actions  initiated  by  employers.-^  But  early  in  December 
1934  difficulties  arose  as  a  result  of  the  so-called  Jennings  case.^^  These 
difficulties  were  not  s'^aoothed  over  until  the  President  stepped  in  to 
diminish  the  NLRB's  power  over  and  against  code  labor  boards. 

The  NLRB  tried  to  mal^e  use  of  the  disciplinary  powers  of  the  De- 
partment of  Justice.  As  matters  stood  in  May  1935,  it  could  not  be  ar- 
gued that  these  eif oits  had  been  successful ;  for  the  Department  of  Jus- 
tice was  much  more  reluctant  to  prosecute  than  the  NLRB  was  to  rec- 
ommend prosecutions.  Where  the  NLRB  was  convinced  that  it  had 
clear-cut  cases  of  7 (a)  violations,  the  Department  of  Justice  was  cau- 
tious and  reserved,  slow  to  move  into  action  before  every  possible  legal 
contingency  had  been  fully  evaluated.  During  the  period  from  July  9, 
1934  to  January  9,  1935  inclusive,  the  NLRB  transmitted  21  cases  to 
the  Department  of  Justice.  Eight  of  these  were  referred  by  the  Depart- 
ment to  United  States  district  attorneys  for  the  initiation  of  proper 
legal  proceedings.  In  only  one  case  was  a  bill  of  complaint  filed.  This 
was  the  famous  Houde  case,  involving  the  refusal  of  an  employer  to 

2^  As  set  forth  in  the  Second  Monthly  Report  of  the  NLRB  to  the  President,  Sept.  9,  1934, 
pp.  2-3,  the  arranj;ement  was  as  follows  : 

1.  In  the  normal  ease  where  the  Board  has  found  a  violation  of  See.  7(a)  and  the  com- 
pany within  the  time  allotted  to  it  by  the  Board  has  not  made  such  restitution,  if  any,  as 
the  Board  has  recommended,  the  Compliance  Division  of  the  XRA,  upon  submission  of  the 
decision  and  of  the  file,  will  without  delay  remove  the  employer's  right  to  fly  the  Blue 
Eagle  and  will  notify  the  Board  accordingly. 

2.  In  the  normal  case  if,  after  the  employer's  Blue  Eagle  has  been  removed  because  of 
violation  of  Sec.  7(a),  the  employer  petitions  for  restoration  of  the  Blue  Eagle,  the  peti- 
tion will  he  referred  to  the  Board  for  investigation  and  for  a  recommendation  to  the  Com- 
pliance Division  as  to  the  terms  upon  which  restoration  should  be  granted.  In  the  normal 
case  this  recommendation  will  be  followed. 

3.  Whenever  for  any  reason  the  Compliance  Division  believes  that  in  a  particular  case 
there  is  reason  not  to  follow  the  procedure  outlined  above,  a  joint  conference  will  be  ar- 
ranged between  the  Compliance  Diviison  and  the  Board  for  a  discussion  of  the  matter,  it 
being  understood  that  so  long  as  responsibility  for  the  removal  of  the  Blue  Eagle  remains 
with  the  Compliance  Division  discretion  with  respect  to  its  removal  and  restoration  must 
remain  with  this  division. 

=3  See  the  Siinth  Monthly  Report,  p.  1.  Between  July  9,  1934  and  Mar.  2,  193.5  the  NLRB 
issued  decisions  in  111  cases.  In  86  of  these,  a  Sec.  7(a)  violation  was  found  to  have  oc- 
curred. In  52  cases,  of  which  33  were  referred  to  the  Department  of  .Tustice,  the  Board  had 
to  initiate  compliance  proceedings.  See  testimony  by  Chairman  Biddle,  74  Cong.  1  sess.. 
National  Lahor  Relations  Board,  Hearings  before  the  Senate  Committee  on  Education  and 
Labor  on  S.  1958,  p.  93. 

=*  .Jennings,  a  rewrite  man  on  the  San  Francisco  Call  Bulletin,  complained  that  he  had 
been  forced  to  resign  his  position  because  of  his  activities  in  the  American  Newspaper 
Guild.  The  NLRB  intervened  in  the  case  and  handed  down  a  decision  in  favor  of  Jennings. 
When  the  employer  failed  to  comply,  the  NLRB  transmitted  the  case  to  the  NRA  Compli- 
ance Division.  Instead  of  removing  the  Blue  Eagle  at  once  the  Compliance  Division  referred 
the  matter  to  the  Newspaper  Industrial  Board,  establi.shed  under  the  daily  newspaper 
publishing  code,  asking  for  counsel  and  advice. 
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assent  to  a  decision  wherein  the  Board  hiid  down  the  principle  of  ma- 
jority rule.-' 

COXDUCT   OF   ELECTIONS 

The  conduct  of  employee  elections  in  which  workers  chose  repre- 
sentatives for  collective  bargaining  was  one  of  the  major  tasks  of  the 
XLRB  system.-^ 

Ivegional  labor  boards  could  hold  elections  on  their  own  initiative 
only  in  cases  where  they  obtained  the  employer's  consent  to  a  refer- 
endum. If  the  employer  refused  to  grant  his  consent,  then  the  matter 
had  to  be  referred  to  the  XLRB,  which  decided  how  to  proceed  further, 
if  at  all.  The  power  to  order  elections  was  specilically  granted  to  the 
XLRB :  but  it  could  exercise  this  power  only  in  the  case  of  employers 
who  Avere  engaged  in  "interstate  commerce."'  The  i)rocedure  foi"  han- 
dling election  petitions  which  came  to  the  regional  labor  boards  was 
set  forth  as  follows : 

Immediately  upon  the  presentation  of  a  bondPi  fide  petitione  for  an  election 
to  the  director,  he  will  satisfy  himself  by  a  cursory  examination  that  the  number 
of  signatiires  on  it  bears  a  svibstantial  ratio  to  all  of  the  employees  in  the  plant 
or  the  i>etitioning  unit.  Tlien  he  will  promptly  forward  to  this  board  a  meniu- 
random  on  the  petition  covering  the  following  points  : 

1.  The  number  of  signatures  on  the  petition. 

2.  The  total  number  of  people  in  the  unit  for  which  the  election  is  petitioned. 
.'1  A  history  of  the  attempts  which  the  iJetitioning  group  has  made  to  Itargain 

collectively  with  the  employer,  and  information  as  to  the  nature  of  the  dispute 
resulting  in  the  i^etition. 

4.  His  comments  as  to  the  appropriateness  of  the  request  for  election,  in  so  far 
as  the  unit  is  concerned. 

.").  The  official  names  and  addresses  of  (a)  the  Company;  (b)  the  petitioning 
union:  and  (c)  any  other  bargaining  group  which  may  be  involved  in  the  matter, 
such  as  an  employees'  representation  plan. 

6.  Information  as  to  the  interstate  or  intrastate  character  of  the  company's 
bu.sines.«. 

7.  The  propo.'-ed  date  for  an  election  hearing  to  be  conducted  before  the  di- 
rector. This  date  should  be  not  more  than  ten  days  following  the  date  of  the 
memorandum  and  should  state  si>ecifically  hour  and  place  of  the  hearing,  as  well 
as  the  date. 

I'lMni  receipt  of  this  memorandmn,  this  board  will  immediately  decide  whether 
to  schedule  the  case  for  hearing  before  the  director  of  the  regional  board  as  its 
agent.  Such  hearing,  if  called,  will  be  scheduled  for  the  date  indicated  by  the 
director's  memorandum,  and  the  hearing  notices  will  go  out  by  wire  from  this 
board. 

In  the  meantime,  after  the  director  has  transmitted  the  memorandum  to  this 
board,  he  shall  initiate  the  usual  mediation  procedure  in  an  attempt  to  secure  the 
emi)loyer"s  consent  to  the  election.  If  he  is  successful  in  arranging  the  consent 
election,  the  hearing  called  by  this  board  will  be  cancelled.  If  he  dofs  not  suc- 
ceed, the  issue  will  be  adjudicated  promptly.  It  is  understood,  of  course,  tiiat  when 
the  record  and  the  transcript  are  completed,  they  should  be  tiled  innuediately 
with  tills  board  for  deci.sion  as  to  whether  an  election  order  should  be  issued. 

-'"  .See  the  Hiiih  Monthli/  Report,  p.  1.  Our  coniinlation  inclniles  one  case  inherited  from 
the  NLB  and  one  case  which  never  came  before  tlie  Board  fur  decision.  In  the  Honde  suit 
the  jLTOVernment  asked  for  the  following  relief:  (1)  A  sulipoena  requirinjr  the  employer  to 
answer  charges  of  violating  Sec.  7(a)  :  (2)  a  decree  requiring  the  company  to  recognize 
(that  is,  to  bargain  collectively  with)  the  labor  union  concerned:  {?,)  An  order  directing 
the  employer  to  cease  negotiations  with  other  collective  bargaining  agencies,  speciric.illy 
the- employee  representation  plan:  (4)  An  injunction  restraining  the  employer  from  iutcr- 
fering  with  his  employees'  exercise  of  the  rights  of  self-organization  and  free  choice.  I  See 
Xew  York  Time.i,  Dec.  1.  19:^.4  ;  also  NLRJi  Prexx  Memornmliini  in  re  BUI  of  Coini)hiiiif  in 
Hoiifte  Caxe,  Xov.  80.  1984.)  Of  the  ;!8  casts  sent  to  the  l)c[iartmcnt  of  .Justice  u|)  to  ^lar. 
2.  19;;.")  the  Houde  case  was  still  the  only  one  in  wl)ich  a  Iiill  of  comidaint  had  been  filed. 
See  the  statement  by  Chairman  Biddle  noted  above.  Fu)ther  proceedings  in  the  Houde  case 
were  dro|iped  on  .Tune  1,  lil.S-").  together  with  all  other  Recovery  Act  suits. 

-''  See  Functions,  X  (a-d)  ;  also  XI  as  amended  by  further  instructions  dated  Mar.  19, 
1935. 
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This  procedure  is  instituted  because  the  initiation  of  mediation  efforts  has 
ill  the  past  resulted  in  long  delays  in  adjudicating  the  issues,  and  such  delays 
li;ne  het^n  extremely  prejudicial  to  the  rights  of  the  petitioning  employees. 
Furthermore,  there  is  excellent  reason  for  believing  that  the  existence  of  a  dead- 
line such  as  the  hearing  date  will  eliminate  many  of  the  customary  excu.ses  and 
delays  put  forward  by  the  employer.-"* 

In  the  handling  of  election  petitions  by  regional  boards,  it  was  pre- 
siii)posed  that  an  independent  labor  organization  or  a  substantial  num- 
ber of  employees  acting  on  their  own  initiative  would  submit  the  re- 
quest. If  these  conditions  were  not  satisfied,  the  regional  board  had  to 
refer  the  case  to  the  XLRB  for  further  instructions.  "Requests  by 
an  emplo^'er  for  an  election  among  his  employees,  or  requests  made 
by  employees  who  have  been  prompted  thereto  by  their  employer, 
should  not  be  entertained  unless  permission  is  secured  from  the  NLRB. 
This  is  to  prevent  any  abuse  of  the  election  device  by  using  it 
to  forestall,  obstruct,  or  defeat  legitimate  self-organization  of 
employees."  ^° 

If  the  employer  consented  to  an  election,  the  regional  boards  had 
to  try  to  state  the  conditions  of  the  election  in  the  form  of  a  written 
agreement  between  the  parties  concerned.  '■'If  there  is  no  agreement, 
the  conditions  should  be  determined  by  the  regional  director  or  board, 
and  the  director  should  transmit  to  the  parties  a  letter  stating  the  con- 
ditions. "Whenever  possible  the  regional  director  should  have  the  ap- 
proval of  a  panel  in  ordering,  arranging,  and  conducting  an  elec- 
tion." ^^  The  conditions  of  the  election  were  expected  to  include  the 
following  subject  matter : 

1.  Date.  "Usually  a  week  or  ten  days  should  be  allowed  before  election  day.  .  .  . 
The  time  or  liours  for  polling  will  depend  upon  the  number  of  votes  to  be  cast, 
working  conditions  and  transportation  facilities. . . ." 

2.  Location  of  polling  place.  "Elections  should  never  be  held  in  the  plant  where 
the  workers  are  employed.  The  most  desirable  polling  place  is  a  federal  build- 
ing. ...  If  none  is  available,  municipal  buildings,  churches,  lodge  rooms,  or 
vacant  stores  are  acceptable." 

."..  Eligibility  to  note.  "In  the  absence  of  some  special  agreement,  the  general 
rule  is  that  only  production  employees  are  eligible — excluding  all  in  supervisory 
capacities,  all  who  can  "hire  and  fire."  foreman  who  can  recommend  employment 
or  discharge,  factory  clerks,  timekeepers,  service  planners,  production  and  effi- 
ciency checkers,  working  foremen,  straw  bosses,  gang  leaders,  research  workers, 
chemists,  draftsmen  and  office  workers. 

"The  date  as  of  which  the  eligible  classes  are  to  be  determined  must  be  fixed, 
and  will  depend  upon  the  circumstances  of  each  case.  Sometimes  a  date  prior  to 
a  strike  or  to  lay-offs,  if  the  strikers  or  men  laid  off  are  likely  to,  or  should  be 
reinstated,  may  appropriately  be  taken.  In  the  absence  of  special  facts,  the  date 
on  which  the  election  petition  w'as  filed  should  be  taken." 

4.  Form  of  election  notices.  ".  .  .  election  notices  should  be  prepared.  These 
notices  should  state  briefly  and  clearly  (1)  the  purpose  of  the  election,  (2)  the 
classes  of  employees  eligible  to  vote,  (3)  the  date,  time  and  location  of  the  elec- 
tion, (4)  the  manner  of  voting,  by  secret  ballot  under  governmental  supervision, 
ensuring  freedom  of  choice  without  coercion  or  intimidation,  (5)  the  main  con- 
tents of  the  ballot,  (6)  any  agreement  as  to  the  effect  of  the  election.  These 
notices  should  be  handed  to  the  company,  the  union,  and  any  rival  groups.  .  .  . 
A  copy  should  be  given  to  the  newspapers.  .  .  ." 

."i.  Form  of  ballot.  The  recommended  forms  offered  the  worker  a  simple  and 
clear  choice  between  representation  by  two  (or  more)  labor  organizations,  or 
between  acceptance  and  rejection  of  representation  by  some  given  labor  organiza- 
tion, etc.  Ballots  all  included  the  name  of  the  RLB  and  statements  that  the  poll 
was  to  be  secret,  that  each  voter  should  mark  x  in  the  proper  space,  should  not  sign 


^Memorandum  from  Chairman  Biddle  to  the  regional  labor  boards,  Mar.  6,  1935. 
^0  Functions,  X  (b). 
21  The  same,  X  (d). 
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his  name,  and  should  fold  the  ballot  with  printing  inside  before  depositing  it  in 
the  ballot  box.  "In  most  instances,  where  a  particular  organization  is  a  candidate 
its  names  should  not  be  followed  by  the  name  of  any  individual  members  or 
officers.  This  is  to  make  clear  that  the  worker  is  selecting  the  organization 
[instead  of]    individual  members." 

6.  Supervision  of  elections,  "The  election  should  be  held  under  the  supervi- 
sion of  the  regional  director,  or  an  examiner,  or  a  staff  member  of  the  NLRB,  if 
one  has  been  assigned  to  the  case,  .  .  .  An  equal  number  of  tellers  should  be 
selected  to  represent  each  of  the  employee  groups  concerned  in  the  election,  .  .  ." 

7.  Method  of  voting.  Procedure  similar  to  that  ordinarily  pursued  in  American 
political  elections  by  secret  ballot. 

8.  The  agreement,  if  any,  as  to  the  effect  of  the  election.  "If  possible  the  parties 
should  agree  in  advance  that  they  will  be  bound  by  the  results  of  the  election, 
and  the  employer  should  agree  that  the  representative  or  representatives  selected 
by  a  majority  of  the  employees  eligible  to  vote  should  be  the  exclusive  agency 
for  collective  bargaining  for  all  of  the  employees  eligible  to  vote.  If  such  an 
agreement  cannot  be  obtained,  the  election  may  proceed  without  it,"  ^^ 

As  a  rule,  it  was  expected  that  a  request  for  an  election  would  be  ac- 
companied by  an  appropriate  petition,  subscribed  to  by  a  substantial 
number  of  the  employees  engag:ed  in  the  unit  for  which  the  election  was 
sought.  The  purpose  of  reqviiring  such  a  petition  was  "to  avoid  agita- 
tion by  small  and  non-representative  groups."  ^^  But  the  regional  di- 
rector was  given  discretion,  in  "exceptional  cases,"  to  proceed  without 
a  petition.  He  could  thus  proceed  "where  an  election  may  be  used  as 
the  means  of  calling  off  or  averting  a  strike,  or  where  there  is  no  real 
doubt  that  a  particular  organization  represents  a  substantial  group,  or 
where  the  employer  consents."  ^*  The  mere  fact  that  one  employee 
organization  objected  to  an  election  requested  by  another  employee  or- 
ganization was  not  to  be  deemed  a  sufficient  reason  for  withholding  the 
election,  providing  that  the  organization  requesting  the  election  was  a 
bona  fide  "collective  bargaining  agency  genuinely  representing  a  sub- 
stantial group  of  workers."  ^^ 

Finally,  the  regional  boards  had  to  keep  constantly  in  mind  the  in- 
herent purpose  of  an  election.  As  stated  by  the  NLRB : 

The  purpose  of  having  an  election  among  the  employees  of  a  given  bargaining 
unit  (plant,  department,  etc)  is  to  determine  by  what  ijerson,  persons,  or 
organizations  they  desire  to  be  represented  for  the  purpose  of  collective  bar- 
gaining,* 

It  proved  no  easier  for  the  NLRB  than  it  had  been  for  NLRB  to 
compel  recalcitrant  employers  to  submit  to  elections.  Tied  up  as  the 
election  orders  were  with  the  principle  of  majority  rule,  they  clearly 
pointed  the  way  toward  union  recognition,  at  least  in  cases  where  the 
trade  union  could  command  a  majority  of  the  workers.  On  several  oc- 
casions, employers  went  into  the  courts  to  restrain  the  Board  from  put- 
ting into  effect  decisions  which  called  for  elections.^^ 

From  July  10, 1934  to  January  9, 1935,  the  NLRB  system  conducted 
103  elections  comprising  528  industrial  units.  Trade  unions  won  the 

32  The  same, 

33  The  same,  x(b). 
3*  The  same. 

35  The  same, 

38  The  same,  X (a). 

37  On  Nov.  2,  1934  the  U.S.  Circuit  Court  of  Appeals  in  Richmond,  Va.  dismissed  an 
injunction  suit  broufrht  against  the  Board  by  the  Ames  Baldwin  Wyoming  Company,  On 
Dec.  5,  1934  the  Firestone  and  Goodrich  companies  brought  suit  against  the  Board  In 
the  United  States  Circuit  Court  of  Appeals  for  the  Fourth  District.  Other  suits  against 
the  Board  were  also  brought. 
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election  in  301  of  the  units  (57.0  per  cent)  and  polled  20,682  (59.0 
per  cent)  of  the  valid  votes.  Company  unions  won  in  162  of  the  units 
(30.5  per  cent)  and  polled  12,207  (34.9  per  cent)  of  the  valid  votes.^^ 

THE  THEOEY   OF   SECTIOX    7(a) 

Functioning  first  and  foremost  as  a  quasi-judicial  tribunal,  the 
NLEB  outlined  a  theory  of  Section  7(a)  as  the  basis  for  industrial  re- 
lations. In  developing  this  theory,  it  worked  out  from  the  f oundaljions 
laid  by  the  NLRB,  adding  many  specific  details.  To  present  the  gen- 
eral outlines  of  the  NLRB's  theory  of  Section  7(a),  we  shall  quote 
verbatim  from  the  Board's  summary  of  decisions  submitted  to  the 
President  on  February  9, 1935,^^  and  indicate  where  specific  issues  were 
adjudicated  in  specific  cases  by  citing  particular  rulings,^° 

GENERAL  POLICIES 

Wliile  the  interpretation  of  Section  7(a)  is  not  free  from  difficulty 
at  some  points,*^  we  have  sought  to  develop  a  body  of  decisions  in  har- 
mony with  the  language  of  the  statute  and  the  intent  of  Congress  as 
manifested  in  the  hearings  and  debates  on  the  NIRA.^^ 

As  the  Board  stated  in  its  decision  in  the  Houde  Engineering  Corpo- 
ration case : 

'•Section  7(a)  must  be  construed  in  the  light  of  the  traditional  practices  with 
which  it  deals,  and  the  traditional  meanings  of  the  words  which  it  uses.  When 
it  speaks  of  'collective  bargaining'  it  can  only  be  taken  to  mean  that  long-observed 
process  whereby  negotiations  are  conducted  for  the  purijose  of  arriving  at  col- 
lective agreements  governing  terms  of  employment  for  some  specific  period.  And 
in  prohibiting  any  interference  with  this  process,  it  must  have  intended  that  the 
process  should  be  encouraged,  and  that  there  was  a  definite  good  to  be  obtained 
by  promoting  the  stabilization  of  employment  relations  through  collective  agree- 
ments." *^ 

In  this  the  Board  gave  to  Section  7(a)  a  fundamental  construction 
similar  to  that  given  the  comparable  provisions  of  the  Railway  Labor 
Act  of  1926  by  the  U.S.  Supreme  Court  in  the  Texa.^  and  Nev)  Orleans 
Railroad  v.  Brotherhood  of  Railway  and  Steamship  Clerks,  where 
Chief  Justice  Hughes  wrote  a  unanimous  opinion : 

"The  legality  of  collective  action  on  the  part  of  employees  in  order  to  safeguard 
their  proper  interests  is  not  to  be  disputed.  It  has  long  been  recognized  that 
employees  are  entitled  to  organize  for  the  purpose  of  securing  the  redress  of 
aggrievances  and  to  promote  agreements  with  employers  relating  to  rates  of  pay 
and  conditions  of  work.  American  Steel  Foundaries  v.  Tri-State  Central  Trades 
Council,  257  U.S.  184,  209.  Congress  was  not  required  to  ignore  this  right  of  the 


2*  Georpre  Shaw  Wheeler,  "Employee  Elections  Conducted  by  National  Labor  Relations 
Board,"  Monthly  Labor  Review,  Vol.  40,  No.  5,  May  1935,  pp.  1149—54.  See  particularly 
Tables  1  and  2. 

39  See  Sixth  Monthhi  Report,  pp.  3-5. 

*'>  Almost  exclusively,  all  eases  cited  are  to  be  found  in  the  edited  volume  of  Decisions 
covering  the  period  to  December  1934.  From  December  1934  to  the  end  of  May  1935,  the 
Board  produced  a  voluminous  body  of  additional  decisions.  But  the  decisions  contained 
in  the  edited  volume  suffice  to  cover  virtually  all  points  of  theoretical  interest. 

*i  The  Board  had  in  mind  such  points  as  the  closed  shop,  the  proper  unit  for  collective 
bargaining,  the  disestablishment  of  company  unions,  and  so  forth.  These  points  are  dis- 
cussed below. 

*2  See  Chap.  II. 

*3  Houde  Engineering  Corp.  v.  United  Avtomobile  Workers  Federal  Labor  Union  2fo. 
1S839,  decided  Aug.  30,  1934.  Decisions  of  the  NLRB.  June  9,  1934 — ©ecember  1934,  pp. 
35-44.  This  volume  will  be  hereafter  referred  to  as  Decisions. 
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employees  but  could  safeguard  it  and  seek  to  make  their  appropriate  collective 
action  an  instnunent  of  peace  rather  than  of  strife.  Such  collective  action  an 
would  be  a  mockery  if  representation  were  made  futile  by  interferences  with 
freedom  of  choice.  Thus  the  prohibition  by  Congress  of  interference  with  the 
selection  of  representatives  for  the  purpose  of  negotiation  and  conference  between 
emphiyers  and  employees,  instead  of  being  an  invasion  of  the  constitutional  rights 
of  eitlier,  was  based  on  the  recognition  of  the  rights  of  both." 

Acting  on  this  fundamental  policy  and  construction  the  Board  has  in  its  many 
decisions  to  date  sought  to  give  content  to  the  legal  rights  and  duties  expressed  by 
Congress  in  Section  7(a)  in  their  application  to  the  many  factual  situations  in 
which  they  arise. 

COLLECTIVE   BAKGAINIXG 

The  right  of  employees  to  bargain  collectively  carries  with  it  a  cor- 
relative ditty  on  the  i)art  of  the  employer  to  bargain  with  their  rep- 
i-esentatives.  WithoTit  this  duty  to  bargain,  the  right  to  bargain  would 
be  sterile  and  we  do  not  believe  that  Congress  intended  the  right  to 
be  sterile.**  The  employer  is  obligated  by  the  statute  to  negotiate  in 
good  faith  with  his  employees"  freely  chosen  representatives,  to  match 
their  proposals,  if  unacceptable,  with  counter-proposals  and  to  make 
ever  reasonable  eil'ort  to  reach  an  agreement  for  a  ])eriod  of  time.  The 
empty  declarations  by  the  employer  of  willingness  to  confer  with 
union  representati\'es,  offers  to  adjust  individual  dilTerences  as  they 
arise,  or  mere  assent  to  those  terms  or  demands  as  are  found  satisfac- 
tory, without  an  understanding  as  to  duration,  do  not  constitute 
compliance  with  the  statute.*^ 

While  the  failure  to  reduce  an  agreement  to  writing  is  not  necessarily 
a  violation  of  tlie  law.  the  Board  has  frequently  urged  that  this  action 
be  taken,  as  consistent  with  business  expediency,  counnon  sense,  and 
the  general  purpose  of  the  statute  to  stabilize  industrial  relations  upon 
a  basis  clearly  expressed  and  mutually  agreed  upon.  And  the  insistence 
by  an  employer  that  he  will  go  no  further  than  to  enter  into  an  oral 
agreement  may  be  evidence  in  the  light  of  other  circumstances  in  the 
case,  of  a  denial  of  the  right  of  collective  bargaining.*'^  Again,  while 
the  breach  of  a  collective  agreement  is  not  of  itself  a  violation  of  the 
statute,*'  the  Board  has  held  illegal  the  wholesale  discharge  of  em- 
])loyees  in  violation  of  an  implied  term  of  such  agreement  or  under- 
standing without  exhausting  the  processes  of  collective  bargaining, 
since  the  employer  is  obligated  to  bargain  collectively  before  modify- 
ing or  terminating  an  agreement,  arrangement,  or  understanding.*® 
The  Board  has  prescribed  the-activities  of  so-called  "runaway  employ- 
ers" who  sought  by  the  transfer  of  their  business  to  other  localities  to 

■'•'  Sep  tlie  Houfle  case  docision.  See  also  the  following  cases  given  in  the  Decisions:  At- 
lanta Hosiery  Mills,  pp.  144-46  ;  Kohler  Company,  pp.  72-78  ;  and  National  Aniline  and 
Chemical,  pp.  144-17. 

*''  For  an  expression  of  this  point  of  view,  see  the  Houde,  Atlanta  Hosiery  Mills,  Kohler 
Company,  and  National  Aniline  and  Chemical  cases,  cited  above.  See  also  the  rulings  in 
the  following  cases  reported  in  the  Decisions:  Century  Electric,  pp.  78-81  ;  Eagle  Rubber, 
pp.  5.5-58  ;  Ely  and  Walker  Dry  Goods,  pp.  94-98  ;  Glabman  Bros.,  pp.,  159-f)0  :  Gordon 
Baking,  pp.  192-94  ;  Hildinger-Bisliop,  pp.  129-.30  :  .Tohnson  Bronze,  pp.  10.5-10  ;  North 
Carolina  Granite,  pp.  89-93  ;  Omaha  and  Council  Bluffs  Street  Railway,  pp.  190-91 ;  and 
Whiting.  Milk,  pp.  137-.S8. 

^f  These  ideas  are  illustrated  with  particular  clarity  in  the  decisions  on  the  Ely  and 
Walker  and  the  National  Aniline  and  Chemical  cases. 

"  See  the  rulings  in  the  Glabman  Bros,  case  cited  above,  and  in  the  Chicago  Defender 
case.  Decisions,  pp.  119-22. 

*'  In  the  Chicago  Defender  case,  the  employer,  publisher  of  a  Negro  periodical,  broke 
his  close-shop  contracts  with  the  printing  trades  unions  by  summarily  discharging  35 
skilled  workers,  all  but  three  of  them  whites.  The  Board  held  that  the  employer  violated 
his  duty  under  Sec.  7(a),  not  because  he  broke  the  contract  or  discharged  the  men,  but 
because  he  did  so  peremptorily  and  without  any  attempt  to  confer  with  the  men  on  cer- 
tain wage  questions. 
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avoid  their  prior  agreements  or  understandings  and  to  defeat  the 
right  of  their  employees  to  bargain  collectively.*^ 

MAJORITY  RULE 

Acting  on  the  view  that  any  interpretation  of  Section  7(a)  which  in 
practice  would  hamper  self -organization  and  the  making  of  collective 
agreements  cannot  be  sound,  the  Board  in  the  Houde  Engineermg 
Corporation  case  affirmed  the  principle  of  majority  rule.  It  is  there 
stated  as  follows : 

When  a  person,  committee  or  organization  has  been  designated  by  the  majority 
of  employees  in  a  plant  or  other  appropriate  unit  for  collective  bargaining,  it  is 
the  right  of  the  representatives  so  designated  to  be  treated  by  the  employer  as  the 
exclusive  bargaining  agency  of  all  the  employees  in  the  unit,  and  the  employer's 
duty  to  make  every  reasonable  effort,  when  requested,  to  arrive  with  this  repre- 
sentative at  a  collective  agreement  covering  terms  of  employment  of  all  such 
employees,  without  thereby  denying  to  any  employee  or  group  of  employees  the 
right  to  present  grievances,  to  confer  with  their  employer,  or  to  associate  them- 
selves and  to  act  for  mutual  aid  or  protection.  This  construction  accords  with 
American  traditions  of  political  democracy,  with  established  customs  in  indus- 
trial relations,  with  the  decisions  of  the  National  Labor  Board,  and  with  those 
of  the  National  War  Labor  Board  and  the  Railway  Labor  Board  under  statutes 
of  pronouncements  similar  in  purpose  and  frequently  strikingly  similar  in  lan- 
guage to  Section  7(a).  It  has  been  expressly  confirmed  by  the  President  in  Ids 
executive  orders,  those  of  February  1,  1934  with  reference  to  the  National  Labor 
Board,  and  of  June  28  and  September  26,  1934,  establishing  the  Steel  and  Textile 
Labor  Relations  Boards.  The  rule  was  expressly  written  into  the  Railway  Labor 
Act  by  Congress  in  the  amendments  of  June  1934.  We  believe  it  to  be  the  keystone 
of  any  sound,  workable  system  of  industrial  relationship  by  collective  bargaining.^ 

Often  the  question  of  what  industrial  unit  should  be  recognized 
as  appropriate  [for  collective  bargaining]  presents  difficulties  which 
require  careful  consideration.  Plant  representation  may  be  the  proper 
unit,  or  an  industrial  as  against  a  craft,  union.  The  organization  of  the 
business,  the  community  of  interests,  geographical  convenience,  prior 
bargaining  relations,  functional  coherence — all  these  considerations 
should  be  taken  into  accoimt.  This  is  peculiarly  an  administrative  mat- 
ter wliich  has  been  determined  flexibility  by  the  Board,  having  in  mind 
the  growth  and  nature  of  labor  unions,  without  laying  down  too  rigid 
general  principles.  The  Board  has  sought  wherever  possible  to  avoid 
dictating  labor  union  policies  or  being  drawn  into  deciding  union  ju- 
risdictional disputes.^^ 

ELECTIOXS 

The  Board  believes  that  the  device  of  elections  in  a  democratic 
society  has,  among  other  virtues,  that  of  allaying  strife,  not  of  pro- 
voking it.  An  election  is  merely  a  device  for  determining  as  a  matter  of 

*^  See  in  particular  tlie  Maiijer  Parlor  Furniture  case.  Decisions,  pp.  20-23.  See  also 
the  Brooklyn  Fur  Dressing  plant  case,  decided  Dec.  22.  1934  (too  late  for  inclusion  in  the 
Decisions).  In  all  the  "runaway"  employer  cases,  the  Board  ordered  the  employer  to  offer 
re-employment  to  the  ■workers  discharged  on  account  of  his  flight  from  the  agreement  with 
the  union. 

^  Other  cases  In  the  Decisions  where  the  NLRB  affirmed  majority  rule  are :  Atlanta 
Hosiery  Mills,  pp.  144-46 ;  Detroit  Street  Railway  Commissioners,  pp.  123-26  ;  Columbian 
Steel  Tank,  pp.  99-101  ;  Ely  and  Walker,  pp.  94-98 ;  Guide  Lamp,  pp.  47-48 ;  North 
Carolina  Granite,  pp.  89-93  :  and  Tubize-Chatillon,  pp.  30-32.  The  Detroit  Street  Railway 
Commissioners  case,  in  particular,  bears  upon  the  question  of  the  representation  rights  of 
minority  groups. 

°i  Cases  in  which  the  Board  ruled  upon  the  definition  of  a  unit  for  collective  bargaining : 
Detroit  Street  Railway  Commissioners  ;  Ely  and  Walker  Dry  Goods  :  Gordon  Baking ;  Guide 
Lamp  ;  Hildinger-Bishop ;  Houde  Engineering ;  Tubize-Chatillon  ;  United  Dry  Docks.  All  of 
these  eases  except  the  last  (Decisions,  pp.  150—51)  are  noted  above.  Each  case  was  decided 
on  its  own  intrinsic  merits  rather  than  on  any  general  principle  of  vertical  versus  hori- 
zontal unionism. 
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fact  who  are  the  representatives  of  the  employees  in  the  particular  unite. 
Therefore,  where  there  are  contending  factions  of  employees,  or  a  sub- 
stantial number  of  employees  in  any  particular  unit  call  for  an  election^ 
this  should,  in  most  cases,  constitute  grounds  for  holding  that  the  pub- 
lic interest  requires  it.^- 

COMPANY   UKIONS 

The  statute  does  not  render  illegal  a  company  union,  if  by  that  term 
is  meant  simply  a  self-organization  of  the  employees  in  a  particular 
plant  into  some  form  of  association  for  collective  bargaining  or  mutual 
aid  or  protection.  What  the  statute  prohibits  is  the  interference,  re- 
straint or  coercion  of  employers,  or  their  agents,  in  connection  with 
their  employees  "designation  of  representatives  of  their  own  choosing, 
self-organization,  or  other  concerted  activities  for  the  purpose  of  col- 
lective action  or  other  mutual  aid  or  protection."  Thus  violations  of 
the  law  may  arise  in  respect  of  the  initiation,  sponsorship,  financial 
support,  elections,  by-lavrs  and  other  affairs  of  any  labor  organization, 
including  a  plant  organization  or  company  union.^^ 

Participation  by  employees  in  an  election  under  a  company  union 
plan  which  has  not  been  submitted  to  them  for  approval,  has  been 
taken  to  indicate  no  affirmative  acceptance  of  that  organization  as  the 
desired  means  of  collective  bargaining.'^^  In  certain  extreme  cases  of 
coercion  and  interference  or  where  the  company  union  could  not  oper- 
ate as  a  means  of  collective  bargaining,  the  Board  has  disqualified  the 
company  [union]  as  agency  for  that  purpose.^^ 

''^  Cases  reported  in  the  Decisions  where  the  Board  developed  the  theory  of  "public 
interest"  as  the  ground  for  calliuir  elections  :  Daxidson  Transfer  and  Storage,  pp.  5.5— .~iS  ; 
Firestone  Tire  and  Rubber,  pp.  173-79;  Goodrich,  pp.  181-88;  Kohler,  pp.  72-78;  North 
Carolina  Granite,  pp.  89-93 :  Omaha  and  Council  Bluffs  Street  Railway,  pp.  190-91  ; 
United  Dry  Docks,  pp.  150-51.  The  Kohler.  Firestone,  and  Goodrich  cases  are  peculiarly 
significantbecause  of  their  development  of  the  idea  that  elections  will  serve  to  remedy  the 
employer's  coercion  in  establishing  the  company  union. 

Decisions  in  which  the  Board  saw  fit  to  order  elections :  Ames  Baldwin  Wyoming,  pp. 
68-71  ;  Appalachian  Marble,  p.  132  ;  Candora  Marble,  p.  133  ;  Firestone  Tire  and  Rubber 
pp.  173-79  :  Goodrich,  pp.  181-88  :  Gray  Know  Marble,  p.  134  ;  Knoxville  Gray  Eagle 
Marble,  p.  135  ;  Kohler,  pp.  72-78  :  Tennessee  Producers'  Marble,  p.  136.  The  predominance 
of  the  marble  cases  will  be  noted.  They  all  formed  a  single  group. 

Decisions  in  which  the  Board  refused  to  order  elections  :  Omaha  and  Council  Bluffs 
Railway,  pp.  190-91  :  United  Dry  Docks,  pp.  150-51.  In  the  former  case,  a  trade  union's 
petition  was  denied  on  the  ground  that  the  employer  was  already  dealing  with  it  as  a 
collective  bargaining  agency.  (Affirmed  Dec.  20.  1934.)  In  the  latter  case.  Involving  the 
claims  of  welders  to  be  treated  as  a  separate  bargaining  group,  the  Board  found  against 
the  welders.  See  also  what  appears  to  be  an  informal  verbal  ruling  in  the  Milwaukee  Elec- 
tric Railway  and  Light  case,  ■where  the  Board  denied  a  company's  union  election  request 
on  the  ground  that  to  hold  an  election  would  disturb  a  recent  strike  settlement  whereby 
three  trade  unions  were  "recognized."  New  York  Times,  July  18,  1934l 

S3  This,  in  snl>stance,  was  the  point  of  view  taken  by  the  NLB.  See  Chaps.  VI  and  VII. 

^  In  other  words,  election  of  representatives  unrler  a  company  union  iilan  is  not 
equivalent  to  a  vote  in  favor  of  that  plan.  See  In  particular  the  decisions  in  the  Firestone 
and  Goodrich  cases.  Decisions,  pp.  173-79  and  181-88. 

55  By  ordering  the  disqualification,  if  not  the  disestablishment  of  company  unions  In  a 
number  of  cases,  the  NLRB  ventured  into  a  realm  of  interpretation  of  Sec.  7(a)  unknown 
to  the  NLB,  Disqualification  rulings  are  given  in  the  Decisions  for  the  following  cases  : 
Danbury  and  Bethel  Fur.  pp.  19-">-200  :  Davidson  Transfer  and  Storage,  pp.  55-58  ;  Ely  and 
Walker,  pp.  94-98  ;  North  Carolina  Granite,  pp.  89-93.  In  other  cases,  although  the  Board 
found  that  the  company  union  had  been  established  b.v  "coercion"  within  the  meaning  of 
the  statute,  it  nevertheless  proceeded  on  the  theory  that  "the  wrong  done  by  the  company 
can  be  remedied  by  an  election."  In  ordering  the  elections  the  Board  therefore  ruled  that 
the  company  union,  notwithstanding  its  unlawful  oritrins.  was  entitleri  to  a  place  on  the 
ballot.  This  point  of  view  was  best  expressed  in  the  Kohler  Company  case,  Decisions,  pp. 
72-78.  Compare  also  the  rulings  in  the  Firestone  and  Goodrich  cases.  In  the  former  the 
Board  re.iected  the  trade  union's  request  that  the  company  union  be  denied  a  place  on  the 
ballot.  In  the  latter  case,  however,  the  union  refrained  from  char2:ing  a  violation  of  Sec. 
7(a>  as  such.  Whether  or  not  the  Board's  attitude  involved  a  naradox  is  a  moot  point.  The 
NLB.  it  is  true,  had  also  ordered  elections  In  many  cases  where  the  company  union  had 
been  initiated  or  was  being  maintained  by  practices  whicli  supposedly  contravened  the 
statute.  But  the  NLB  never  went  so  far  as  to  rule  that  there  might  be  circumstances  justi- 
fying the  utter  disqualification  of  a  company  union.  In  the  sequel,  the  Kohler  case  projected' 
the  NLRB  into  hot  w.itor  with  the  A.  F.  of  L.  unions.  The  election  was  held  and  the  work- 
ers chnso  to  be  represented  by  the  company  union — the  same  company  union  whose  lawful 
origins  the  Board  had  challenged. 
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Our  records  show  that  in  30  per  cent  of  the  86  cases  heard  by  the 
Board,  company  unions  were  a  primary  or  attendant  cause  of  the  dis- 
pute. All  but  two  of  the  unions  were  formed  or  revived  since  the  pas- 
sage of  the  National  Industrial  Kecovery  Act ;  a  great  majority  became 
active  inmiediately  before  or  after  a  contemporary  labor  union  or- 
ganizing movement,  or  in  close  relation  to  a  strike. 

DISCRIMINATION 

This  is  by  far  the  most  frequent  form  of  interference,  restraint  or 
coercion  with  choice  of  representatives  or  self -organization,  being  in- 
volved in  approximately  half  of  the  cases  heard  by  the  Board.  It  has 
arisen  in  a  variety  of  situations,  including  discharge,  lay-offs,  demo- 
tion or  transfer,  forced  resignations,  or  division  of  work,  and  in  connec- 
tion with  reinstatement  following  a  change  in  corporate  structure, 
strike,  temporary  lay-ofi  or  transfer  of  plant.  In  numerous  cases  of 
this  type  the  Board  has  ordered  employees  reinstated  to  their  former 
positions.^® 

SPECIAL  ISSUES 

A  few  points  in  the  theory  of  Section  7(a),  not  touched  upon  in  the 
NLRB's  own  summary,  also  call  for  consideration. 

CLOSED  SHOP 

The  NLRB  took  the  same  stand  on  the  closed  shop  as  did  the  NLB  : 
a  reserved  and  cautious  approach,  resting  upon  the  assumption  that 
the  statute  did  not  impair  the  validity  of  a  closed-shop  agreement 
between  the  employer  and  a  bona  fide  labor  organization.  In  the  Tama- 
qua  Underwear  case,^"  the  Board  ruled  that  a  closed-shop  agreement 
between  an  employer  and  a  company  union  was  invalid,  and  that  any 
discharges  made  in  reliance  on  this  agreement  were  unlawful.  In  the 
language  of  the  Board : 

The  facts  of  this  case  do  not  require  us  to  determine,  in  the  lijjlit  of  Section 
7(a)  .  .  .  the  validity  of  a  closed-shop  agreement  with  a  bona  fide  labor  union 
resulting  in  the  discharge  of  employees  not  joining  the  union.  We  need  to  decide 

^  The  Board  "orderpd"  reinstatement  only  when  a  Sec.  7(a)  violation  could  he  proved; 
when  the  charge  could  not  be  sustained,  the  Board  could  at  most  "recommend"  reinstate- 
ment. It  was  a  basic  principle  that  if  the  strike  was  caiised  by  the  employer's  violation  of 
the  statute,  lie  was  required  to  offer  reinstatement  to  the  striking  workers.  But  where  it  was 
not  shown  that  a  Sec.  "(a)  violation  was  responsible  for  the  strike,  the  striking  employees 
could  not  claim  reinstatement  as  their  legal  right.  See  the  following  cases  in  the  Decisions: 
B.  F.  Caldwell,  pp.  12-14  :  Century  Electric,  pp.  79-81  ;  Eagle  Rubbei",  pp.  155-58  :  Fischer 
Press,  pp.  S4-S8  ;  International  Furniture,  pp.  63-64  :  Kugler's  Restaurant,  p.  67  ;  Pick 
Mfg..  pp.  161-64;  Whiting  Milk,  pp.  137-38;  Winters  and  Crompton,  pp.  165-66. 

Like  the  NLB  before  it,  the  NLRB  restricted  the  right  of  an  employer  to  hire  and  Are 
only  so  far  as  it  could  be  shown  that,  in  exercising  it,  he  was  animated  by  an  intent  to 
punish  workers  for  their  union  membership  or  activities.  The  animating  princijiles  were 
the  same  as  those  laid  down  by  the  XLB  in  the  Lastowski  case  (see  Chap.  VI,  p.  169).  It 
■would  take  us  too  far  afield  to  treat  the  multiplicity  and  diversity  of  discrimination  cases 
In  detail.  Something  should  be  said,  howe^■e^,  about  the  NLRB's  arbitrational  award  in  the 
so-called  Donovan  case.  Here  the  Board  found  that  General  Johnson,  administrator  of  the 
NRA.  had  discharged  the  president  of  the  NRA  Employees  Union  under  circumstances 
which  would  have  amounted  to  a  violation  of  the  statute  if  Sec.  7(a)  had  been  applicable. 
Donov'an's  reinstatement  was  ordered,  the  Administrator  complying  with  the  award.  See 
Arbitration  in  the  Matter  of  American  Federation  of  Government  Employees  ex  rel.  John 
L.  Donovan,  and  Hurjh  8.  Johnson,  administrator  for  National  Recovery  (decided  Aug.  21, 
1934),  Decisions,  pp.  24-29. 

The  authors  have  examined  the  32  discrimination  cases  listed  under  "discharge"  or 
"lay-off"  in  the  index  to  the  published  Decisions  as  well  as  38  of  such  cases  decided  between 
Dec.  1,  1934  and  Mar.  24.  1935.  In  60  instances,  the  Board  found  in  favor  of  complaining 
workers  or  groups  of  workers.  In  20  instances  it  found  against  complaining  workers  or 
groups  of  workers.  Some  of  the  cases  contained  rulings  "for"  and  "against." 

^  Tamaqna  Underwear  Co.  v.  Amalgamated  Clothing  Workers  of  America  (decided 
Aug.  6,  1934),  Decisions,  pp.  10-11. 
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only  whether  the  Tamaqua  Employees'  Union  is  a  company  union  within  the 
intent  of  that  part  of  Section  7(a)  which  provides  that  "no  employee  and  no  one 
seeking  employment  shall  be  required  as  a  condition  of  employment  to  join  any 
company  union." 

******* 

In  the  light  of  all  the  circumstances  present  in  this  case,  we  are  of  the  opinion 
that  the  Tamaqua  Employees'  Union  is  a  company  union  within  the  meaning  of 
Section  7(a).  The  result  is  that  it  was  contrary  to  the  terms  of  the  statute  to 
dismiss  those  who  would  not  join. 

Tt>  the  Bennett  Shoe  case,^^  the  NLEB  sustained  the  discharge  of 
four  employees  dismissed  by  the  employer  pursuant  to  the  terms  of 
his  closed-shop  agreement  with  the  United  Shoe  and  Leather  Workers 
Union.^^  The  discharge,  it  should  be  noted,  followed  the  expulsion  of 
the  workers  from  the  United  after  they  had  been  tried  by  a  union 
tribunal  on  charges  of  violating  a  fundamental  union  rule.^''  The  four 
complaining  workers  were  informed  by  the  Board  that  if,  as  contended, 
they  were  wrongfully  discharged  from  the  union,  courts  were  avail- 
able to  provide  them  with  adequate  relief.  If,  the  complainants  were 
further  informed,  the  imion's  constitution  was  wrongfully  adopted, 
the  courts  provided  adequate  remedies  for  setting  it  aside.  Moreover, 

...  by  joining  the  United,  the  complainants  ratified  in  effect  a  closed-shop 
agreement  and  cannot  be  heard  to  question  its  validity.  In  fact,  they  are  in  com- 
plete accord  with  its  terms.  By  requesting  and  accepting  membership  in  the  United 
at  a  time  when  that  union  had  already  adopted  the  constitution,  they  assented  to 
it,  and  it  must  therefore,  for  the  purpose  of  the  present  case,  be  assumed  to  have 
been  legally  adopted  and  binding  upon  them. 

It  is  uncertain  upon  close  analysis,  whether  in  this  decision  the  Board 
truly  passed  upon  the  validity  of  the  closed-shop  contract.  It  can  be 
argued  that  the  Board  merely  ruled  that  the  complainmg  workers  were 
stopped  from  asking  for  relief  from  the  burdens  of  such  a  contract 
voluntarily  assumed  by  them.  But  there  can  be  no  doubt  about  the 
decision's  practical  effect.  It  ratified  the  closed  shop. 

In  the  Hildinger-Bishop  cases  ^^  the  Board  set  aside  the  discharge 
of  Edward  and  Dominick  Cruciana  in  reliance  upon  a  closed-shop 
contract  ^^  but  upheld  the  discharge  of  one  Malkowski  in  reliance  upon 
an  identical  contract.*'^  Both  rulings,  however,  were  inconclusive  and 
avoided  the  main  point.  The  discharge  of  Malkowski  was  sustained 
because  at  the  time  of  his  dismissal  "he  was  the  sole  employee  of  the 
Princess  Theater  in  the  categories  of  workers  comprising  the  mem- 
bership of  the  rival  unions  concerned.  We  do  not  believe  that  Con- 
gress provided  in  Section  7(a)  for  the  situation  presented  by  the  dis- 
charge." ^*  Reinstatement  of  the  Crucianas  was  ordered  because  "ap- 
plying the  majority  rule  principle  ...  it  results  that  the  company 
violated  its  obligations  under  Section  7(a)  by  negotiating  a  collec- 
tive agreement  with  a  union  representing  none  of  its  employees,  in  the 

^s  Decided  Dec.  10, 1934,  too  late  for  inclusion  in  the  published  Decisions. 

^»  A  so-called  "independent"  trade  union  ;  independent,  that  is,  of  the  A.  F.  of  L. 

«o  That  no  member  of  the  United  could  belong,  at  the  same  time,  to  any  other  union 
in  the  trade. 

«i  Hildinger-Bishop  Co.,  Cosmopolitan  Amusement  Co.,  Inc.,  Crescent  Theater  Co.,  Inc.,  v. 
Independent  Projectionists  and  State  Employees'  Union  (decided  Oct.  25,  1934),  Decisions, 
pp.  127-30. 

82  In  force  at  the  Victory  Theater  between  the  employer  and  Local  359  of  the  Interna- 
tional Alliance  of  Theatrical  Stage  Employees  and  Moving  Picture  Machine  Operators 
(affiliated  with  the  A.  F.  of  L.). 

<«  In  force  at  the  Princess  Theater  between  the  employer  and  Local  359. 

•*  In  other  words,  this  was  a  case  of  individual  and  not  collective  bargaining. 
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face  of  a  request  for  collective  bargaining  previously  made  by  a  union 
representing  all  of  the  employees  in  the  particular  craft  group 
concerned."  ®^ 

INDIVroUAL  BAEGAINING 

Xo  more  than  the  KLB  before  it  did  the  KLRB  ever  argue  that  the 
statute  required  workers  to  bargain  collectively  and  inhibited  em- 
ployees from  engaging — if  they  so  desired — in  individual  bargaining.^^ 
IVliat  the  NLRB  did  argue,  in  contrast,  was  that  the  employer  vio- 
lated the  law  when  he  compelled  his  workers  to  bargain  individually 
rather  than  collectively;  when  he  sought  by  establishing  indi\adual 
bargaining  relationships  to  frustrate  them  in  the  exercise  of  the  right 
of  self -organization. 

This  point  of  view  was  best  expressed  in  the  E.  F.  Caldwell  case.®'' 
Here  the  union  contended  that  "the  action  of  the  company  in  present- 
ing individual  contracts  to  its  employees  when  it  was  well  aware  of 
their  desire  to  bargain  collectively,  constitutes  a  violation  of  the  stat- 
ute." The  imion  also  contended  that  "the  company  exercised  coercion 
to  induce  the  employees  to  sign  the  individual  agreements."  Unim- 
pressed by  the  evidence  of  coercion,  the  Board  preferred  to  rule  on 
the  case  as  if  no  coercion  had  occurred.  It  held  as  follows : 

An  employer  who,  having  been  already  informed  by  the  representatives  of  his 
employees,  that  they  desire  to  bargain  collectively,  deliberately  sets  out  to  bar- 
gain with  them  individually,  interferes  with  the  right  guaranteed  his  employees 
by  the  law.  The  Caldwell  Company's  motive  is  revealed  by  the  fact  that  the  indi- 
vidual contracts  were  presented  at  the  very  time  that  the  employees  were  at- 
tempting to  negotiate  collectively  with  a  large  number  of  men  v/ith  whom  the 
company  had  not  previously  had  similar  agreements.  These  contracts,  which 
covered  wages  and  hours,  the  prime  subjects  of  collective  negotiations,  would,  if 
valid,  empty  the  employees'  right  of  collective  bargaining  of  all  significance  and 
purpose. 

Finally,  the  Board  found,  "the  circulation  of  individual  contracts 
by  the  E.  F.  Caldwell  Company  constituted  a  violation  of  the  rights 
of  its  employees  to  be  free  from  the  interference  of  the  employer  in 
their  concerted  activities  for  the  purpose  of  collective  bargaining."  ®^ 

ORDEES  RESTRAINING  "uNFAIR  LABOR  PRACTICES" 

In  those  few  cases  wherein  the  NLRB  disqualified  company  unions 
from  the  benefits  of  the  statute,  the  Board  concurrently  issued  instruc- 
tions to  the  employer  wliich  amounted  to  the  restraint  of  "unfair  labor 
practices"  as  contemplated  by  the  Wagner  bills  of  1934  and  1935. 
Thus  in  the  Xorth  Carolina  Granite  case  ^^  the  Board  ordered  the  em- 
ployer (under  penalty  of  enforcement  discipline)  to  offer  reinstatement 
to  four  employees  discharged  because  of  union  membersliip  and  to 

85  Thus,  not  only  the  closed-shop  provision  but  the  entire  collective  agreement  was  in- 
valid. The  ruling,  it  might  be  argued,  presupposed  the  validity  of  a  closed-shop  contract 
between  the  employer  and  a  labor  organization  which  spoke  for  at  least  a  majority  of  the 
workers. 

^  But  compare  the  ruling  on  Malkowski  above,  where  it  is  supposed  that  he  who  engages 
In  individual  bargaining  can  expect  no  redress  whatever  from  the  application  of  the  statute. 

^  E.  F.  Caldwell  and  Co.,  Inc.  v.  Lighting  Equipment  Workers'  Local  Union  No.  19427 
(decided  Aug.  9,  1934),  Decisions,  pp.  12-14. 

®  For  other  comments  on  bargaining  with  Individual  employees,  see  the  decisions  in  the 
Columbian  Iron  Works.  Glabman  Bros.,  North  Carolina  Granite,  and  Whiting  Milk  cases, 
all  cited  elsewhere  in  this  chapter. 

"^  North  Carolina  Granite  Corp.,  J.  D.  Sargent  Granite  Co.  v.  Granite  Cutters'  Inter- 
national  Association,  Mt.  Airy  Branch  (decided  Sept.  24,  1934),  Decisions,  pp.  89—93. 
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"recognize  and  deal  with  the  Granite  Cutters'  International  Associa- 
tion as  the  sole  representative  of  its  employees  for  the  purpose  of  col- 
lective bargaining  until  its  employees  make  an  unfettered  choice  of 
another  representative."  In  the  Ely  and  Walker  decision  '^^  the  em- 
ployer was  ordered  to  take  each  of  the  following  steps: 

1.  Withdraw  all  financial  support  from  the  Employee  and  Management  League 
(the  company  union). 

2.  Cease  from  soliciting  membership  in  the  league,  or  from  suggesting  to  em- 
ployees that  they  should  join  the  league  and  instruct  all  supervisors  and  fore- 
men to  cease  from  such  solicitation  or  suggestions. 

3.  Kecognize  the  Wholesale  Workers'  Union  Local  No.  18316  which  represents 
a  conceded  majority  of  the  employees  in  the  four  departments  concerned  as  the 
exclusive  collective  bargaining  agency  for  the  employees  in  these  departments. 

4.  Withdraw  any  recognition  from  the  league  as  a  collective  bargaining  agency. 

5.  Negotiate  in  good  faith  with  the  union,  and  make  reasonable  efforts  when 
called  uix>n  to  do  so,  to  arrive  at  a  collective  agreement  covering  terms  of  employ- 
ment of  the  employees  in  the  four  departments. 

6.  Notify  all  employees  by  the  posting  of  bulletins  or  other  suitable  means  that 
the  foregoing  steps  are  being  taken,  and  that  no  employees  who  resign  from  the 
league  will  be  discriminated  against.'^ 

In  the  Danbury  and  Bethel  Fur  case,"-  to  cite  a  last  example,  the 
employer  was  instructed  to  behave  as  follows : 

1.  Refrain  from  requiring  or  urging,  either  directly  or  indirectly,  membership 
in  the  shop  union. 

2.  Refrain  from  in  any  way  aiding,  encouraging  or  assisting  the  shop  union, 
including  permitting  its  meeting  to  be  held  during  working  hours. 

3.  Until  such  time  as  the  employees  shall  have  made  a  free  and  unfettered 
choice  of  another  representative,  recognize  and  deal  with  the  United  Hat  AVork- 
ers  .  .  .  and  refrain  from  in  any  way  recognizing  or  dealing  with  the  shop  union, 
as  the  accredited  representative  of  its  employees  for  the  pui-pose  of  collective 
bargaining. 

By  ordering  the  disqualification  of  company  unions,  the  NLRB  at 
most  disestablished  them  from  any  j^rivileges  of  status  under  Section 
7(a).  But  the  Board,  it  should  be  noted,  did  not  order  them  to  be  dis- 
solved. They  were  disestablished  in  that  the  employer  was  ordered  to 
cease  and  desist  from  treating  with  them  as  accredited  representatives 
for  collective  bargaining.  They  might  continue  in  existence  as  purely 
fraternal  or  social  organizations.  For  all  practical  purposes,  however, 
if  the  employer  complied  with  the  orders  of  the  Board,  complete  dis- 
solution of  the  company  union  would  ordinarily  soon  follow. 

EFFICACY  OF  THE   NLRB  SYSTEM 

Frankly  and  openly,  the  members  of  the  NLRB  confessed  the  break- 
down of  the  system  on  the  enforcement  side.  "The  Board  is  powerless 
to  enforce  its  decisions,"  they  stated.  'Tn  the  ultimate  analysis  its  find- 
ings and  orders  are  nothing  more  than  recommendations."  In  a  num- 
ber of  cases,  the  Board  reported.  Blue  Eagle  removals  were  being  held 
up  by  injunction  proceedings  in  the  Supreme  Court  of  the  District 
of  Columbia.  More  to  the  point,  "in  many  industries  the  loss  of  the 
Blue  Eagle  has  little  j^ractical  effect."  '^  The  Board  reported  further: 

Court  enforcement  under  the  present  machinery  Is  slow,  uncertain  and  cumber- 
some. The  proceeding  may  be  [a]  biU  in  equity  to  force  the  employer  to  bargain 


''°  Ely  and  Walker  Dry  Ooods  Co.  v.  Wholesale  House  Workers'  Union  Local  No.  183 IS 
(decided  Sept.  25,  1934),  Decisions,  pp.  94-98. 

■"•  See  somewhat  similar  instructions  in  tlie  Johnson  Bronze  case,  Decisions,  pp.  105—10. 

''^Danbury  and  Bethel  Fur  Co.  v.  United  Hat  Fur  Workers  of  Danbury  and  Bethel,  Conn. 
(decided  Nov.  22,  1934),  Decisions,  pp.  195-200. 

'3  Sixth  Monthly  Report,  p.  7. 
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"Collectively,  or  indictment  for  violation  of  Section  7(a)  as  embodiod  in  the  par- 
ticular code  under  which  he  may  be  operating.  The  record  before  the  Board 
serves  as  nothing  more  than  a  basis  for  the  Attorney  General  to  proceed.  It  can- 
not be  filed  or  used  in  court,  and  the  case  must  be  tried  de  novo.  After  a  bill  in. 
equity  is  filed,  the  employer  has  30  days  to  answer ;  or  he  may  move  to  dismiss,  or 
for  a  bill  of  particulars.  The  case  cannot,  necessarily,  be  tried  at  once.  As  it  must 
be  brought  in  the  district  in  which  the  defendant  resides,  or  where,  if  a  corpora- 
tion, it  is  incorporated,  there  is  often  the  burden  and  inconvenience  of  bringing 
witnesses  from  a  distance.  This  inevitable  delay  has  been  increased  by  much  liti- 
gation resulting  from  uncertainty  as  to  the  meaning  of  Section  7(a).  There  is 
perhaps  ground  for  genuine  disagreement  as  to  its  meaning.  This  should  be 
clarified.'* 

Nevertheless,  the  NLRB  system  proved  to  be  administratively  more 
efficient  than  the  NLB  system  had  been.  Two  reasons  help  to  explain 
the  improvement.  First,  the  NLRB  disengaged  itself  more  fully  than 
the  NLB  had  from  mediational  activities.  Second,  by  hearing  argu- 
ments upon  a  pre-existing  record  rather  than  by  seeking  to  build  up  a 
complete  new  record,  the  NLRB  cut  through  much  of  the  red-tape 
in  which  its  predecessor  was  entangled,  thus  avoiding  much  delay  and 
confusion.  But  the  improvement  did  not  eliminate  all  defects.  The 
NLRB  system,  like  that  of  its  predecessor,  worked  all  too  slowly  to 
grant  relief.  The  fault  was  inherent  in  the  use  of  the  regional  boards 
as  adjustment  agencies  simultaneously  with  their  use  as  tribunals  for 
preparing  the  record  of  a  case. 

On  the  whole,  the  NLRB  was  unable  to  budge  antiunion  employers 
from  their  determination  not  to  permit  trade  unions  to  profit  by  Sec- 
tion 7(a).  The  miwieldy  machinery  of  code  compliance  and  the  slow 
action  of  the  Department  of  Justice  were  important  contributory  fac- 
tors. That  the  Department  of  Justice  did  not  see  fit  to  prosecute 
quickly  and  vigorously  all  cases  where  an  employer  refused  to  comply 
with  an  NIRB  decision  explains,  in  large  part,  why  many  employers 
did  not  consider  it  necessary  to  respect  the  Board's  orders.  True,  the 
Board  had  recourse  from  time  to  time  to  Blue  Eagle  discipline.  But  the 
procedure  was  uncertain;  it  worked  in  "normal''  cases,  but  failed  in 
^'extraordinary"  cases  such  as  the  Jennings  cause  celebi'e.  Furthermore* 
there  is  reason  to  believe  that  removal  of  the  Blue  Eagle  had  lost  much 
if  not  most  of  its  punitive  force  by  the  time  the  NLRB  entered  upon 
the  scene.  Public  enthusiasm  for  the  NRA  had  waned,  and  the  public 
was  no  longer  ready  (if  it  ever  had  been)  to  boj'cott  an  employer  who 
was  deprived  of  the  Blue  Eagle  because  of  non-compliance  with  Sec- 
tion 7(a).  As  for  possible  legal  disabilities  due  to  the^loss  of  the  Blue 
Eagle — for  example  the  matter  of  bidding  on  government  contracts — 
that  was  a  matter  of  relatively  minor  influence." 

The  Board  also  failed  to  achieve  its  hoped  for  position  of  a  "su- 
preme court"  on  the  "common  law"  of  Section  7(a).  Although  it  was 
generally  supposed  that  the  NLRB  could  review  the  determinations 
of  all  joint  resolution  boards,  its  technical  authority  over  the  steel  and 
longshoremen  boards  was  open  to  question."^  That  the  NLRB  pos- 
sessed any  authority  whatever  to  intervene  in  disputes  arising  under 

"•*  The  same.  These  comments,  it  should  be  noted,  were  delivered  some  weeks  prior  to 
Feb.  27.  1935,  wlien  Judge  Nields  held  unconstitutional  the  application  of  Sec.  7(a)  to 
the  Weirton  Steel  Co.  The  decision  applied  to  a  case  inherited  from  the  days  of  the  NLB. 
Its  immediate  effect,  however,  was  to  obscure  still  further  the  already  obscure  status  of 
NLRB  findings  and  orders. 

■'s  In  the  Colt  ease,  the  NRA  refrained  for  quite  a  while  from  informing  the  governmental 
agencies  (concerned  that  the  employer's  Blue  Eagle  had  been  removed.  The  case  aroused 
considerable  public  controversy. 

™  See  above,  p.  290  n. 
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industries  equipped  with  NRA  code  labor  boards  became  doubtful 
after  the  Jennings  case.  On  January  22,  1935,  while  the  NLRB  and 
the  NRA  were  still  locked  in  their  jurisdictional  struggle  over  the 
case,  the  President  addressed  a  letter  to  Chairman  Biddle  which  rather 
materially  curtailed  the  powers  which  the  Board  had  claimed  for  it- 
self." Henceforth  the  NLEB  could  no  longer  claim  original  or  review 
jurisdiction  over  disputes  arising  under  codes  equipped  with  labor 
relations  tribunals  empowered  to  issue  "final  adjudication."  The  prac- 
tical effect  of  the  President's  request  was  not  extremely  important — at 
most  it  shut  out  the  NLRB  from  the  bituminous  coal  and  daily  news- 
paper codes — but  the  request  was  rather  harmful  to  the  Board's 
authority  and  prestige. 

On  January  31, 1935  the  President  administered  still  another  blow  to 
the  authority  and  prestige  of  the  NLRB  when  he  incorporated  the 
Automobile  Labor  Board  by  executive  order  into  the  renewed  code  of 
fair  competition  for  the  automobile  manufacturing  industry.^^  This 
action  removed  one  of  the  principal  fields  of  industrial  relations  under 
the  Recovery  Act  from  the  scope  of  the  NLRB's  potential  authority. 
The  Automobile  Labor  Board,  by  the  terms  of  the  presidential  settle- 
ment, enjoyed  so-called  "final  adjudication-"  By  virtue  of  incorporation 
into  the  code — in  contrast  to  its  prior  existence  pursuant  to  a  tripartite 
agreement^ — the  Automobile  Labor  Board  thus  became  one  of  the  tri- 
bunals to  which  the  President's  letter  of  a  week  earlier  was 
applicable.''' 

Hopes  for  the  future  success  of  NLRB  revived  when  on  February 
21,  1935  Senator  Wagner  introduced  his  proposed  National  Labor 
Relations  Act,  modeled  in  essential  outlines  after  the  Labor  Disputes 
bill  of  1934.  But  the  Wagner  bill  was  not  then  regarded  by  most  quali- 
fied observers  as  an  "Administration  measure."  Although  the  President 

""  The  letter  read  as  follows  :  "It  has  come  to  my  attention  that  out  of  a  total  number  of 
approximately  550  different  codes  ...  a  very  small  number,  probably  less  than  5,  con- 
tain a  provision  for  the  consideration  and  final  adjudication  of  complaints  of  violation  of 
labor  provisions.  The  existence  of  this  provision  in  this  handful  of  codes  was  due  to  the 
evolutionary  procedure  of  code  making  during  the  first  year  of  NRAi.  .  .   . 

"It  is,  of  course,  clear  to  me  that  it  is  reasonable  that  some  provision  for  appeal  should 
be  a  part  of  governmental  policy.  Nevertheless,  the  fact  that  government  has  approved 
this  provision  in  these  very  few  codes,  makes  it  imperative  that  government  should  live  up 
t»  the  letter  of  the  agreement  as  long  as  those  codes  remain  in  effect. 

"I  therefore  request  that  the  NLRB  conform  to  the  follo^v^ng  principles  in  cases  arising 
under  these  few  codes  until  such  time  as  the  codes  themselves  may  l)e  altered.   .   .   . 

_  "1.  Whenever,  in  an  approved  code  of  fair  competition,  provision  is  made  for  the  con- 
sideration and  adjudication  of  complaints  of  violation  of  the  labor  provisions  of  the  code, 
and  where  a  committee,  board,  or  other  tribunal  has  been  established  under  the  code  to 
which  an  appeal  can  be  taken,  and  which  is  empowered  to  make  a  final  and  enforceable 
decision  of  such  complaints,  the  NLRB  will  refuse  to  entertain  any  such  complaint,  or  to 
review  the  record  of  a  hearing  thereon,  or  to  take  any  other  action  thereon. 

'2.  Whenever  a  complaint  shall  be  made  to  the  NLRB  that  the  tribunal  of  appeal  es- 
tablished under  an  approved  code  of  fair  competition  for  the  final  adjudication  of  labor 
controversies  has  not  been  constituted  or  is  not  qualified  in  accordance  with  the  require- 
ments of  such  code,  the  NLRB  may  investigate  the  merits  of  such  a  complaint  and  submit 
its  recommendations  thereon  to  the  President. 

"S.  Whenever,  in  the  case  ef  the  type  of  code  referred  to  in  No.  1,  a  complaint  shall  be 
made  to  the  NLRB  by  either  part.v  to  a  case  before  the  tribunal  of  appeal  that  the  decision 
of  the  tribunal  of  appeal  is  contrary  to  the  existing  interpretations  of  the  law  and  specif- 
ically of  Section  7(a)  .  .  .  the  NLRB  may,  in  its  discretion  report  to  the  President  as  to 
whether  in  its  judgment  the  interpretations  referred  to  are  contrary  to  law."  (See  New 
York  Times,  Jan.  23,  1935.) 

'8  See.  4  of  the  executive  order  read  as  follows:  "The  members  of  the  industry  will  com- 
ply with  the  provisions  and  requirements  for  the  settlement  of  labor  controversies  which 
were  established  by  the  government  and  have  been  in  operation  since  March  1934,  and 
which  are  hereby  confirmed  and  continued." 

_  ™  This  question  will  be  discussed  further  in  Chap.  XIII,  which  deals  with  the  Automo- 
bile Labor  Board.  It  would  appear  that  "final  adjudication" — that  is,  administratively  but 
of  course  not  judicially  final — was  enjoyed  by  only  three  NRA  code  boards,  the  automobile, 
bituminous  coal,  and  daily  newspaper  publishing  tribunals. 
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said  nothing  for  or  against  it  for  the  time  being,  it  was  generally  sup- 
posed at  the  time  that  he  might  refrain  from  giving  it  the  weight  of  his 
support.  The  chances  that  the  bill  would  be  enacted  were  regarded  as 
faint.  AA^iat  is  more,  the  "VVeirton  decision  of  February  27,  1935  had 
opened  up  the  whole  question  of  the  constitutionality  of  Section  7(a). 

By  March  1935,  therefore,  the  NLRB  had  run  into  a  blank  wall. 
It  was  shut  off  from  applying  its  doctrines  of  collective  bargaining 
to  all  codes  then  or  thereafter  to  be  equipped  with  qualified  industrial 
relations  machinery.  Thanks  to  non-compliance  and  deficient  enforce- 
ment, it  was  like  a  voice  crying  in  the  wilderness.  And  to  cap  it  all, 
the  future  of  the  NLRB  as  an  interpreter  of  Section  7(a)  was  shrouded 
in  the  mists  of  constitutional  doubt. 

From  March  to  May  27, 1935  the  XLRB  continued  to  produce  a  large 
quantity  of  decisions,  most  of  which  dealt  with  complaints  of  discrim- 
inatory discharge.  But  as  soon  as  the  Schechter  case  ruling  was  an- 
nounced by  the  United  States  Supreme  Court,  the  NLRB  ceased  to 
issue  decisions,  and  suspended  all  proceedings  in  Section  7(a)  con- 
troversies. The  regional  boards  also  manifested  considerable  activity 
up  to  May  27.  A  good  part  of  the  NLRB's  energies,  however,  were 
taken  up  by  an  increasing  number  of  court  cases,  in  most  of  which 
employers  sought  to  review  election  orders,  findings  of  Section  7(a) 
violations,  and  Blue  Eagle  removals.®" 

Late  in  May  there  occurred  two  dramatic  developments,  each  of  crit- 
ical importance  for  the  future  (if  any)  of  the  NLRB.  On  May  16,  the 
Labor  Relations  bill  was  passed  by  the  Senate  with  surprising  ease, 
thanks  to  the  -vdrtual  collapse  of  all  anticipated  opposition.*^  On  May  21 
the  House  unanimously  reported  out  S.  1598  with  a  recommendation 
that  it  be  enacted.^-  For  the  moment,  it  appeared  that  the  Labor  Re- 
lations bill  was  on  the  verge  of  enactment ;  that  the  NLRB  "common 
law"  of  Section  7(a)  would  at  lenglh  be  projected  mto  the  law  of  the 

*"  As  of  April  2  the  foUowing  cases  were  in  the  federal  courts  :  Petitions  by  employers  to 
TPview  election  orders — Acme  Machine  Products  ;  American  Oak  Leather ;  Bendix  Products ; 
Firestone  Tire  and  Rubber  ;  B.  F.  Goodrich  Tire.  Petitions  by  employers  to  review  findinsrs 
of  Sec.  7(a)  violations — Guide  Lamp;  Hildinger-Bishop.  Petitions  by  employers  to  restrain 
removal  of  Blue  Eagle — Ely  and  Walker  Dry  Goods  :  Hazel  Atlas  Glass  :  Chas.  Pfizer  Co. 
Preliminarv  injunctions  secured  bv  employers  against  regional  boards — Aronson-Rose  Co. ; 
Vyn  storage.  Information  filed  by  NLRB — Carl  Pick  Mfg.  Suit  by  NLRB  to  compel  em- 
ployer to  bargain  collectively  with  majority  representatives — Houde  Engineering.  (Data 
procured  from  the  legal  staff  of  the  NLRB.) 

On  June  1,  1935,  Attorney  General  Cummings  announced  that  the  government  would 
forthwith  terminate  all  court  proceedings  related  to  the  Recovery  Act.  The  following  cases 
In  which  the  NLRB  was  directly  or  indirectly  involved  were  accordingly  dropped  : 

Suits  against  the  government:  Acme  Machme  Co.  v.  NLRB;  American  Oak  Leather  Co. 
V.  NLRB:  Aronson-Rose  Mfg.  Co.  v.  Elliot  (regional  director.  RLB)  :  Bendix  Products 
Corp.  V.  NLRB;  Employees'  Association,  Kelsey-Wheel  Co.  v.  NLRB;  Employees'  Confer- 
ence Plan,  Firestone  Tire  and  Rnhher  Co.  v.  NLRB  :  Firestone  Tire  and  Rubher  Co.  v. 
NLRB:  Goodrich  Rubher  Co.  v.  NLRB;  L.  Greif  and  Bro.  v.  NLRB;  Hazel  Atlas  Co.  v. 
Clan  Williams  et  al  (NRA)  :  Hildinger-Bishop  Co.  v.  NLRB:  Hoosier  Mfg.  Co.  v.  NLRB; 
International  Nickel  v.  NLRB :  Kelsey-Hayes  Wheel  Co.  v.  NLRB;  National  Color  Printing 
Co.  V.  D.  R.  Rich b erg ;  Pemnsylvania-Di.vie  Cement  Co.  v.  N.L.R.B.;  Pfixer  and  Co.  v.  Clay 
Williams  et  al:  Schoenfeld  Bros.  v.  Hope  (regional  director.  RLB)  :  Simon  Schwab  et  al 
V.  F.  Biddle;  Square  D.  Co.  v.  NLRB ;  United  Color  and  Pigment  Co.  v.  D.  R.  Richberg; 
Vyn  Co.  v.  U.S.:  Wa.^hhurn  Crosby  Co.  v.  NLRB:  Morris  Weinman  Co.  v.  D.  R.  Richberg. 

Suits  bv  the  government:  U.S.  v.  Houde  Engineering  Corp.;  U.S.  v.  Oil  County  Special 
Ties  Mfg.  Co. ;  U.S.  v.  Carl  Pick  Mfg.  Co. :  U.S.  v.  Weirton  Steel  Co. 

^  Senator  Wagner  spoke  at  length  in  favor  of  the  bill  on  May  15.  The  debate  on  May  16 
was  scanty  and  brief.  What  opposition  there  was  to  the  underlying  objectives  of  the  bill 
■was  expressed  by  Senator  Tydings'  proposed  amendment,  which  was  voted  down  50  to  21. 
The  bill  passed,  in  the  form  recommended  by  the  Committee  on  Education  and  Labor,  63 
to  12.  See  Chap.  IX,  pp.  2.31-32  n,  and  p.  237  n. 

^2  The  House  committee  proposed  one  major  amendment ;  to  establish  the  Board,  not  as 
an  independent  establishment,  but  as  a  part  of  the  U.S.  Department  of  Labor.  Representa- 
tive Marcantonio  dissented. 
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land,  and  the  Board  itself  continued  as  a  permanent  tribunal  vested 
with  adeqaute  powers  of  enforcement.^^ 

On  May  27,  however,  the  United  States  Supreme  Court — in  the 
Schechter  case  decision — ruled  unanimously  against  the  constitution- 
ality of  the  National  Industrial  Recovery  Act.  The  effect  of  this  ruling 
upon  the  NLRB  was  twofold.  First,  the  Board,  although  it  nominally 
continued  in  existence  until  June  16,  ceased  to  function.  It  entered, 
so  to  speak,  into  a  state  of  suspended  animation.  True,  the  Supreme 
Court  had  nothing  to  say  about  the  constitutionality  of  Section  7  (a) 
as  such.  But  by  ruling  that  all  codes  were  null  and  void,  the  court  de- 
stroyed the  subject  matter  of  the  NLEB's  quasi-judicial  activities. 
Recognizing  this  fact,  the  Board  halted  the  issuance  of  any  further 
decisions,  ceased  to  hold  hearings,  and  terminated  all  other  essential 
activities. 

Second,  what  the  court  had  to  say  about  the  powers  of  Congress  over 
"interstate  commerce"  raised  serious  doubts  concerning  the  constitu- 
tionality of  the  Labor  Relations  bill.  The  bill  proposed  to  restrain 
such  "unfair  labor  practices"  as  might  be  engaged  in  by  employers  in 
general ;  but  the  Schechter  decision  suggested  quite  strongly  that  the 
court  might  hold  that  manufacturing,  mining,  construction,  and  the 
like  were  not  "intestate  commerce."  In  any  event,  immediate  action 
by  the  House  of  Representatives  on  S.  1958  was  suspended  for  the  time 
being  in  the  legislative  and  executive  confusion  which  ensued  upon 
the  judicial  scrapping  of  the  Recovery  Act. 
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^  According  to  newspaper  reports  of  the  period,  the  President  had  finally  thrown  the 
■weight  of  his  support  behind  S.  195S  and  was  ready  to  push  it  as  an  "Administration 
measure." 

**  Two  further  deyelopments  may  be  noted:  (1)  On  June  15,  1935  the  President  Issued 
Executive  Order  No.  7074,  temporarily  extending  the  life  of  the  NLRB  to  July  1,  1935  (later 
extended  to  August  1).  The  Board  was  empowered  to  "exercise  the  powers  and  the  func- 
tions and  be  charged  with  the  duties  prescribed  in  Executive  Order  No.  6763  ...  in  so 
far  as  such  powers,  functions,  and  duties  are  authorized  under  the  NIRA  as  amended  and! 
continued  by  .  .  .  Senate  Joint  Resolutions  113."  (New  York  Times,  June  16,  1935.)  (2) 
On  July  5  the  Labor  Relations  bill  became  law.  Rewritten  in  an  attempt  to  get  around  the 
supposed  obstacle  of  "interstate  commerce,"  the  bill  kept  the  new  statutory  board  iu  con- 
templation independent  of  the  Department  of  Labor.  See  Chap.  IX,  p.  262. 


5.  (Public  Resolution  No.  44,  73d  Cona:ress,  48  Stat.  1183  [Joint 

Resolution  of  June  19,  1934]) 


CHAPTER    67  7 


JOINT  KESOLUTION 


To    effectuate   further    the   policy    of    the    National    Industrial 

Recovery   Act. 

Resolved  hy  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assemMed, 
That  in  order  to  further  eifectuate  the  policy  of  title  I  of 
the  National  Industrial  Recovery  Act,  and  in  the  exercise 
of  the  powers  tlierein  and  herein  conferred,  the  Presi- 
dent is  authorized  to  establish  a  board  or  boards  author- 
ized and  directed  to  investigate  issues,  facts,  practices, 
or  activities  of  employers  or  employees  in  any  controver- 
sies arising  under  section  7a  of  said  Act  or  which  are  bur- 
dening or  obstructing,  or  threatening  to  burden  or  ob- 
struct, the  free  flow  of  interstate  commerce,  the  salaries 
compensation  and  expenses  of  the  board  or  boards  and 
necessar^^  employees  being  paid  as  provided  in  section  2 
of  the  National  Industrial  Recovery  Act. 

Sec.  2.  An}'^  board  so  established  is  hereby  empowered, 
when  it  shall  appear  in  the  public  interest,  to  order  and 
conduct  an  election  b}"  a  secret  ballot  of  any  of  the  em- 
ployees of  any  employer,  to  determine  by  what  person  or 
persons  or  organization  they  desire  to  be  represented  in 
order  to  insure  the  right  of  employees  to  organize  and  to 
select  their  representatives  for  the  purpose  of  collective 
bargaining  as  defined  in  section  Ta  of  said  Act  and  now 
incorporated  herein. 

For  the  purposes  of  such  election  such  a  board  shall 
have  the  authority  to  order  the  production  of  such  perti- 
nent documents  or  the  appearance  of  such  witnesses  to 
give  testimony  under  oath,  as  it  may  deem  necessary  to 
carry  out  the  provisions  of  this  resolution.  Any  order 
issued  by  such  a  board  under  the  authority  of  this  section 
may,  upon  application  of  such  board  or  upon  petition  of 
the  person  or  persons  to  whom  such  order  is  directed,  be 
enforced  or  reviewed,  as  the  case  may  be,  in  the  same  man- 
ner, so  far  as  applicable,  as  is  provided  in  the  case  of  an 
order  of  the  Federal  Trade  Commission  under  the  Fed- 
eral Trade  Commission  Act. 
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Sec.  3.  Any  such  board,  witli  the  approval  of  the  Presi- 
dent, may  prescribe  such  rules  and  regulations  as  it  deems 
necessary  to  carry  out  the  provisions  of  this  resolution 
with  reference  to  the  investigations  authorized  in  sec- 
tion 1,  and  to  assure  freedom  from  coercion  in  respect  to 
all  elections. 

Sec.  4.  Any  person  who  shall  knowingly  violate  any 
rule  or  regulation  authorized  under  section  3  of  this  reso- 
lution or  impede  or  interfere  with  any  member  or  agent 
of  any  board  established  under  this  resolution  in  the  per- 
formance of  his  duties,  shall  be  punishable  by  a  fine  of  not 
more  than  $1,000  or  by  imprisonment  for  not  more  than 
one  year,  or  both. 

Sec.  5.  This  resolution  shall  cease  to  be  in  effect,  and 
any  board  or  boards  established  hereunder  shall  cease  to 
exist,  on  June  16, 1935,  or  sooner  if  the  President  shall  by 
proclamation  or  the  Congress  shall  by  joint  resolution  de- 
clare that  the  emergency  recognized  by  section  1  of  the 
National  Industrial  Recovery  Act  has  ended. 

Sec.  6.  Nothing  in  this  resolution  shall  prevent  or  im- 
pede or  diminish  in  any  way  the  right  of  employees  to 
strike  or  engage  in  other  concerted  activities. 

Approved,  June  9, 1934. 


€.  (Reprinted  by  permission  from  Richard  C.  Cortner,  The  Wag- 
ner Act  Cases.  Copyright  1964,  University  of  Tennessee  Press. 
All  rights  reserved.  No  part  of  this  material  may  be  reproduced 
in  any  form  without  written  permission  from  the  publisher.) 


Chapter  3 
LABOK,  EMPLOYERS,  AND  NRA 

When  Franklin  Roosevelt  was  inaugurated  in  March  of  1933,  the 
nation  had  already  entered  its  fourth  year  of  depression.  The  number 
of  unemployed  had  reached  thirteen  to  fifteen  million,  and  national 
income  was  down  53  per  cent  from  1929  levels.  The  repudiation  of 
business  leadership  and  the  criticism  of  the  ideology  of  laissezfaire 
which  the  economic  crisis  entailed  might  reasonably  have  been  ex- 
pected to  have  resulted  in  significant  gains  for  organized  labor.  The 
labor  movement,  however,  battered  by  depression  and  weakened  in 
membership  and  resources,  only  slowly  recognized  the  opportunities 
created  by  new  and  changing  conditions.^ 

The  American  Federation  of  Labor  continued  to  draw  its  strength 
largely  from  the  craft  unions,  which  had  in  the  past  secured  for  the 
federation  reasonably  stable  membership  and  financial  support.  But 
the  failure  of  the  federation  to  penetrate  the  mass  production  indus- 
tries to  any  significant  degree  meant  that  by  1933  it  spoke  for  a  mem- 
bership of  less  than  three  million,  or  about  10  to  15  i^er  cent  of  the 
organizable  laborers  in  the  country.^ 

By  its  adherence  to  the  philosophy  of  voluntarism  with  its  suspicion 
of  governmental  reform,  the  A.F.  of  L.  had  also  alienated  the  political 
support  of  many  non-labor  social  workers  and  liberal  reformers  who 
were  labor's  natural  allies.  This  separation  between  unionists  and  the 
rest  of  the  liberal  movement  was  the  major  political  factor  which  con- 
ditioned the  relationship  between  the  administraiton  of  Franklin 
Roosevelt  and  organized  labor.  Roosevelt  himself  was  not  interested 
in  the  problems  of  unionism,  was  not  sympathetic  to  efibrts  to  guar- 
antee the  right  of  labor  to  organize,  and  was  generally  suspicious  of 
labor  leaders.^  His  Secretary  of  Labor,  Francis  Perkins,  was  a  former 
social  worker  and  interested  more  in  a  program  of  social  reform  than 
in  the  issue  or  organization.  Her  program,  presented  to  Roosevelt  be- 
fore her  acceptance  of  the  position,  included  unemployment  compensa- 
tion, public  works,  minimum  wages,  maximum  hours,  federal  employ- 

1  See  Louis  Stanley,  "The  Collapse  of  the  A.F.  of  L.,"  The  Nation,  Vol.  131  (Oct.  8,  1930), 
p.  367. 

2  Harry  A.  Millis  and  Emily  C.  Brown,  From,  the  Wagner  Act  to  Taft-Hartley  (Chicago: 
University  of  Chicago  Press,  1950),  p.  19  ;  see  also  Edward  Levinson,  Labor  on  the  March 
(New  York  :  Harper  &  Brothers,  1938). 

sRexford  G.  Tugwell,  The  Democratic  Roosevelt  (Garden  City:  Doubledav  &  Company, 
Inc.,  19.57),  pp.  336-37;  Frances  Perkins,  The  Roosevelt  I  Knew  (New  York:  The  Viking 
Press,  1946),  p.  152. 
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ment  agencies,  and  abolition  of  cliild.  labor,  but  there  was  no  mention 
of  protection  of  the  right  to  organize  or  other  problems  peculiar  to 
unions  themselves.*  These  attitudes  of  Roosevelt  and  Perkins  meant 
that  organized  labor's  principal  means  of  access  to  the  administration 
was  not  to  be  in  the  executive  branch.  It  was  rather  to  be  in  the  Con- 
gress, principally  in  the  person  of  Senator  Robert  F.  Wagner  of  New 
York.^ 

Wagner  had  been  born  in  Nastatten,  Germany,  in  1878,  and  had 
come  to  the  United  States  at  the  age  of  eight.  His  family  had  settled 
in  New  York  City,  where  it  eked  out  a  living  on  his  father's  earnings  of 
$3.75  per  week.  Wagner,  however,  graduated  from  high  school  as 
A^aiedictorian  of  his  class,  and,  with  the  help  of  his  brother,  graduated 
from  City  College  of  New  York  in  1898.  He  completed  his  legal  educa- 
tion which  was  linanced  by  the  father  of  one  of  his  friends,  and  began 
to  practice  law  in  1900. 

The  law,  however,  was  not  to  be  his  career.  He  had  joined  the  Dem- 
ocratic party  through  Charley  Murphy's  Tammany  Hall  in  1898, 
and  in  1904  was  sent  to  the  New  York  Assembly,  two  years  after  the 
election  of  his  friend  and  roommate  at  Albany,  Al  Smith.  As  the  re- 
sult, in  part,  of  the  veto  of  Wagner's  popular  five-cent  fare  bill  by 
Governor  Charles  Evans  Hughes,  the  Democrats  swept  the  state  in 
1909,  and  Wagner  was  elected  to  the  New  York  Senate,  where  he  be- 
came majority  leader  as  Al  Smith  became  leader  of  the  Assembl3^  As 
a  legislator,  Wagner  introduced  the  resolution  creating  the  commis- 
sion to  investigate  the  Triangle  Shiitwaist  Factory  fire,  an  investiga- 
tion which  resulted  m  the  passage  of  fifty-six  bills  on  factory  safety. 
Wagner  also  introduced  the  New  York  workmen's  compensation  act 
which  was  invalidated  by  the  New  York  Court  of  Appeals  in  the 
notorious  Ives  case. 

In  1919,  Wagner  was  elected  to  the  New  York  Supreme  Court.  He 
served  there  until  1925  when  he  annomiced  his  candidacy  for  the 
United  States  Senate  against  James  W.  Wadsworth,  despite  Al  Smith's 
attempt  to  induce  him  to  run  for  mayor  of  New  York  City.  Defeating 
Wadsworth,  Wagner  entered  the  Senate  in  1926  and  by  the  beginning 
of  the  New  Deal  was  recognized  as  one  of  the  outstanding  friends  of 
labor  in  that  body.  His  interest  in  the  plight  of  the  workingman,  and 
his  belief  in  unionism  as  a  force  of  economic  democracy,  wliich  he  be- 
lieved to  be  a  necessary  complement  of  political  democracy,  were 
determining  factors  in  labor's  rise  to  power  in  the  19o0's.^ 

Wagner  insisted  on  the  inclusion  of  Section  7(a)  in  the  National 
Industrial  Recovery  bill  in  1933.'  The  NIRA  was  aimed  primarily  at 
■economic  recovery,  and  to  this  end  the  anti-trust  acts  were  relaxed  to 
allow  employer  groups  to  formulate  codes  restricting  production  and 
controlling  prices  in  exchange  for  pro^dsions  regulating  minimum 
wages,  maximum  hours,  and  child  labor.  Section  7(a),  which  guaran- 
teed the  right  of  labor  to  organize  ,was  the  price  wliich  organized  labor 
and  its  supporters  were  able  to  extract  from  the  administration's  desire 

■*  Perkins,  iMd. 

^Irving  Bernstein,  Tlie  Neic  Deal  Collective  Bargaining  Policy  (Berkeley:  University 
of  California  Press,  1950),  p.  130. 

*  This  biographiical  sketcli  of  Wagner  is  based  on :  Owen  P.  White,  "When  the  Public 
Needs  a  Friend,"  Colliers,  Vol.  93  (June  2,  1934),  p.  18;  I.  F.  Stone,  "Robert  F.  Wagner," 
The  Nation,  Vol.  159  (Oct.  28,  1944),  p.  507  ;  Oswald  G.  ViUard,  "PiUars  of  Government: 
Robert  F.  Wagner,"  Forum  and  Century,  Vol.  96  (Sept.,  1936),  p.  124. 

'  I.  F.  stone,  loc.  cit. 
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for  business-labor  unity  in  the  recovery  effort.  Employer  srroups,  how- 
ever, attacked  the  inclusion  of  the  section  in  the  bill.  The  National 
Association  of  Manufacturers  proposed  amendments  which  would  have 
protected  individual  bargaining,  and  the  Iron  and  Steel  Institute, 
speakino;  through  Robert  P.  Lamont,  declared  that  the  open  shop  steel 
industry  was  "opposed  to  conducting  negotiations . . .  otherwise  than 
with  its  own  employees ;  it  is  unwilling  to  conduct  them  with  outside 
organizations  of  labor  or  with  individuals  not  its  employees."  f 

As  a  result  of  this  employer  opposition,  the  Senate  Committee  on 
Finance  inserted  a  provision  "in  Section  7(a)  declaring  that  "nothing  in 
this  title  shall  be  construed  to  compel  a  change  in  existing  satisfactory 
relationships  between  the  employees  and  employers  of  any  particular 
plant,  firm  or  corporation.  .  .  .'"'  ^  This  proposed  change  would  have 
protected  company  unions  organized  by  employers  to  prevent  unioni- 
zation of  their  employees.  The  A.F.  of  L.  declared  it  would  attempt 
to  defeat  the  whole  NIRA  bill  if  this  provision  remained,  and  with 
Senator  Norris  leading  the  opposition  to  it  the  Senate  defeated  the 
provision."  As  finally  passed,  Section  7(a)  provided  that  "employees 
shall  have  the  right  to  organize  and  bargain  collectively  through  rep- 
resentatives of  their  own  choosing,  and  shall  be  free  from  the  interfer- 
ence, restraint  or  coercion  of  employers  of  labor,  or  their  agents,  in 
the  designation  of  such  representatives  or  in  self-organization  or  in 
other  concerted  activities  for  the  purpose  of  collective  bargaining  or 
other  mutual  aid  or  protection."  The  provision  declared  further  that 
"no  employee  and  no  one  seeking  employment  shall  be  required  as  a 
condition  of  emploj-ment  to  join  any  company  union  or  to  refrain  from 
joining,  organizing,  or  assisting  a  labor  organization  of  his  own 
choosing."  ^^ 

Thus  outlawing  the  yellow  dog  contract  and  prohibiting  discrim- 
ination against  union  members.  Section  7(a),  if  strictly  enforced, 
meant  a  major  shift  of  economic  power  to  unions  and  a  limitation  of 
employer  control  of  industry.  NIRA  required  the  inclusion  of  the 
language  of  Section  7(a)  in  all  codes  of  "fair  competition,"  but  em- 
ployer gi'oups,  having  lost  the  fight  to  qualify  the  section  in  the  Sen- 
ate, focused  their  attention  on  the  formulation  of  codes  under  NIRA 
as  a  means  of  diluting  its  effects.  The  National  Industrial  Conference, 
meeting  in  Chicago  in  June,  1933,  urged  all  employer  groups  to  insist 
on  a  "clarifying"  declaration  to  follow  Section  7(a)  in  the  codes. 
This  declaration  should  state,  the  Conference  resolved,  that  Section 
7(a)  "does  not  impair  in  any  particular  the  constitutional  rights  of 
the  employer  and  employee  to  bargain  individually  or  collectively"  and 
that  notliing  in  the  code  "is  to  prevent  the  selection,  retention,  and 
advancement  of  employees  on  the  basis  of  their  individual  merit,  with- 
out regard  to  their  affiliation  or  nonaffiliation  with  any  labor  organiza- 
tion." ^2  At  the  same  time  funds  from  employer  groups  were  collected 
and  administered  by  the  NAM  to  publicize  employee  representation 

*  National  Industrial  Recovery,  Hearings  on  S.  1712  and  HR  5755,  Senate  Committee 
on  Finance  73rd  Cong.,  1st  sess.,  pp.  288-89,  395. 

9  77  Cong.  Rec.  5257. 

"  77  Cong.  Rec.  5284. 

11  Section  7(a),  NIRA,  49  Stat.  195  (1933). 

"  Hearings  before  a  Subcommittee  of  the  Committee  on  Education,  and  Labor,  U.S.  Sen- 
ate, 75tli  Cong.,  2nd  sess.,  pt.  17,  p.  7427.  (Hereinafter  cited  as  LaFolIette  Committee, 
Searings. ) 
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plans,  or  company  unions,  in  an  attempt  to  offset  the  expected  organi- 
zation efforts  of  the  A.F.  of  L.^^ 

With  the  major  concern  of  the  administration  directed  toward  re- 
covery efforts,  it  soon  became  clear  that  the  success  of  labor  in  securing 
benefits  under  codes  as  well  as  the  retention  of  the  langiiage  of  Sec- 
tion 7(a)  would  be  determined  by  the  relative  strength  of  union  orga- 
nization in  particular  industries.  The  organization  machinery  of  the 
A.F,  of  L.,  however,  was  slow  to  move  to  take  advantage  of  the  bene- 
fits of  NIRA.  John  L.  Lewis,  president  of  the  United  Mine  Workers, 
had  attended  early  planning  sessions  on  NIE  A  and  had  insisted  on  the 
protection  of  the  right  to  organize.  Later,  he  contacted  William  Green 
and  pointed  out  the  opportunity  such  a  provision  would  have  for 
labor.  To  Lewis'  insistence  that  the  A.F.  of  L.  start  organizing  drives 
in  steel,  autos,  rubber  and  other  mass  production  industries,  Green 
responded  by  pointing  out  the  cost  and  saying,  "Now,  John,  let's  take 
it  easy."  ^*  Lewis,  however,  refused  Green's  counsel  of  caution  and 
launched  a  UMW  organizing  drive  immediately  after  the  passage  of 
NIRA.  The  argument  that  because  of  Section  7(a)  "the  President 
wants  you  to  join  a  union"  was  used  to  full  effect,  and  by  the  time  of 
the  code  hearings  for  the  coal  industry,  the  UMW  was  stronger  in  the 
industry  than  it  had  been  for  a  decade.^^  The  Mine  Workers  were  thus 
able  to  balance  to  a  degree  the  influence  of  the  employer's  association 
in  the  drafting  of  the  coal  code.^^ 

Other  unions  also  were  in  relatively  strong  positions  and  were  able 
to  extract  better  terms  in  the  codes  than  was  generally  the  case  in  most 
industries.  The  Amalgmated  Clothing  Workers,  under  the  leadership 
of  Sidney  Hillman,  was  one  of  these.  The  ACW  had  broken  from 
the  A.F.  of  L. — affiliated  United  Garment  Workers  in  1914  and  had 
achieved  considerable  success  in  organizing  an  industry  which  had  been 
largely  open  shop  until  1910.^^  Amicable  relations  had  long  existed 
between  the  ACW  and  many  employers,  and  employer  associations 
such  as  the  New  York  Clothing  Manufacturers'  Association,  plus 
union  firms  such  as  Hart,  Schaffner  and  Marx  of  Chicago,  could  be 
counted  on  to  support  the  union's  standards  in  the  code  hearings.  In 
opposition  were  the  Industrial  Recovery  Association  of  Clothing 
INIanufacturers,  an  antiunion  group,  and  the  A.F.  of  L.  United  Gar- 
ment Workers.  Through  negotiations  between  the  rival  unions,  how- 
ever, the  rift  in  union  ranks  was  healed,  and  the  ACW  rejoined  the 
A.F.  of  L.  in  August  of  1933.^^  The  result  was  that  the  men's  clothing 
code,  providing  for  twenty  per  cent  wage  increases  and  the  thirty-six- 
hour  week,  was  recognized  as  being,  "from  labor's  point  of  view,  .  .  . 
among  the  best  established  for  American  industry."  ^^ 

The  Amalgamated  Clothing  Workers'  strong  position  in  the  indus- 
try thus  won  improved  conditions  for  unorganized  as  well  as  organized 
workers  and  alleviated  the  competitive  advantage  nonunion  firms  held 
over  unionized  firms.  The  nature  of  the  men's  clothing  industry,  how- 
ever, posed  a  continuous  threat  to  the  union  and  forced  almost  contin- 
uous organization  efforts.  In  1933,  there  were  over  two  thousand  firms 

» Ibid.,  p.  7572. 

"  Saul  Alinsky,  John  L.  Lewis  (New  York  :  G.  P.  Putman's  Sons,  1949),  pp.  67-68. 
« Ihid.,  p.  72. 
"  Ibid.,  pp.  71-72. 
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employing  about  120,000  workers  in  the  industry.^"  These  estaljlish- 
nients  were  highly  mobile  and  easily  moved  to  communities  desiring  to- 
attract  new  industry.  By  the  1930's,  the  movement  of  many  firms  to  the- 
South  and  other  nonunion  employment  areas  had  begun,  forcing  the 
union  to  maintain  constant  organizing  efforts  to  prevent  the  uder- 
mining  of  the  competitive  positions  of  unionized  firms  in  the  Xorth. 
An  example  was  the  Friedman-Harry  Marks  Company,  a  manu- 
facturer of  men's  summer  clothing  and  overcoats,  which  had  been 
established  at  Richmond,  Virginia,  in  1931.  Employing  about  nine 
Imndred  workers,  the  Friedman-Harry  Marks  Company  operated  on 
a  nonunion  basis  and  belonged  to  the  "Curley  group"  of  nonunion 
clothing  manufacturers  in  Virginia.  The  company  adhered  to  the  pro- 
visions of  the  men's  clothing  code,  but  later  was  to  meet  with  tenacious 
resistance  the  attempts  of  the  Amalgamated  Clothing  AVorkers  to 
organize  its  employees.-^ 

The  success  of  the  Amalgamated  Clothing  Workers  in  the  code  hear- 
ings was  not  to  be  repeated,  however,  in  most  other  industries.  In  the 
automobile  industry,  the  employees  were  largely  unorganized,  and 
the  drafting  of  the  automobile  code  was  dominated  by  the  Automo- 
bile Chamber  of  Commerce.  The  Chamber  submitted  a  draft  code 
in  July,  1933,  which  affirmed  the  industry's  determination  "to  continue 
the  open-shop  policy  heretofore  followed.  .  .  ."  Because  of  objections 
from  the  officials  of  NRA,  references  to  the  open  shop  were  eliminated, 
but  the  automobile  code  as  finally  approved  contained  a  provision  fol- 
lowing Section  7(a)  which  stated  that  "without  in  any  way  attempting 
to  qualify  or  modify,  by  interpretation,  the  foregoing  requirements 
of  the  NIRA,  employers  in  this  industry  may  exercise  their  right  to 
select,  retain,  or  advance  employees  on  the  basis  of  individual  merit, 
without  regard  to  their  membership  or  non-membership  in  any  organi- 
zation." -2 

This  was  a  major  brealvthrough  for  employer  groups  in  their  at- 
tempt to  amend  and  qualify  the  meaning  of  Section  7(a).  After  Roose- 
velt approved  the  automobile  code  containing  this  language,  business 
groups  loosed  a  barrage  of  demands  for  such  qualifying  language  in 
codes  for  other  industries.  General  Johnson,  the  Administrator  of 
NRA,  confessed  that  he  had  allowed  the  inclusion  of  the  so-called 
"merit  clause"  in  the  automobile  code  "in  an  unguarded  moment,"  and, 
after  the  Labor  Advisory  Board — labor's  watchdog  in  the  NRA  ad- 
ministrative apparatus — declared  opposition  to  qualifications  of  Sec- 
tion 7(a)  in  the  codes,  Johnson  promised  that  in  future  instances  such 
qualifying  language  would  not  be  permitted.^^ 

The  auto  industry,  however,  having  won  its  "merit  clause,"  was  able 
to  continue  its  traditional  open  shop  policy  and  its  opposition  to  the 
organization  of  its  employees.  The  A.F.  of  L.  instituted  an  organizing 
drive  in  the  industry,  ancl  by  early  1934  its  federal  locals,  based  on  the 
industrial  principle  or  organization,  claimed  a  membership  of  40,000 
and  were  threatening  a  strike.  In  order  to  head  off  a  recovery-crippling 
strike,  the  President  created  the  National  Automobile  Labor  Board  to 

20  Ibid.,  Table  VI,  p.  340. 

^  The  information  on  the  Friedman-Harry  Marks  Company  is  based  on  NA — Case  No. 
C-40,  Friedman-Harry  Marks  Clothing  Co.,  Folder  No.  1,  NLRB  memorandum  dated 
Sept.  30,  1935. 
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hear  complaints  from  auto  employees.  The  order  creating  the  NALB, 
however,  sanctioned  the  principle  of  proportional  representation  of 
union,  company  union,  and  unorganized  employees,  and  the  board 
would  recognize  ballots  cast  only  for  individuals  in  representation  elec- 
tions. As  a  result  of  these  policies,  plus  effective  espionage  and  strike- 
breaking efforts  by  the  industry,  membership  and  employee  interest  in 
unions  declined.^^ 

The  A.F.  of  L.  organizing  efforts  and  the  desire  to  escape  adverse 
publicity  during  the  early  days  of  NRA,  however,  led  some  companies 
in  the  auto  industry  to  at  least  meet  with  representatives  and  to  avoid 
open  and  blatant  anti-union  discrimination.  The  Fruehauf  Trailer 
Company  was  one  of  these.  The  company  had  grown  out  of  a  black- 
smith shop  and  wagon  works  founded  by  Augiist  C.  Fruehauf  in  De- 
troit in  1807.  This  operation  was  converted  to  the  manufacture  of  truck 
trailers  and  incorporated  in  1918.  By  the  1930's,  with  August  Frue- 
hauf's  sons,  Harvey  and  Harry,  as  president  and  vice  president,  the 
company  owned  a  factory  covering  nine  acres  and  employing  about 
seven  hundred  workers.^^  ^Vlien  A.F.  of  L.  organizers  penetrated  the 
plant  after  the  passage  of  NIRA,  the  company  met  with  union  repre- 
sentatives as  long  as  NRA  was  in  effect.-^  An  employee  who  had  been 
laid  off  and  had  charged  anti-union  discrimination  before  the  NRA 
Detroit  Regional  Labor  Board  was  rehired  at  the  suggestion  of  the 
Board.^^ 

To  counter  the  unionization  of  its  employees,  however,  the  Board  of 
Directors  of  the  Fruehauf  Company  decided  to  contact  the  Pinkeiton 
Detective  Agency,  w^hich  in  early  1934  supplied  an  operative  to  the 
company  at  the  cost  of  $175  per  month.  The  operative  was  hired  by 
the  company  under  the  name  of  J.  N.  Martin  and  reported  to  a  com- 
pany vice  president.  Earl  V,  Vosler,  several  times  a  week  on  union 
activities  in  the  plant.^^  Martin  joined  the  union,  eventually  becoming 
treasurer  of  the  local,  and  was  known  at  union  meetings  as  a  "queer 
man  of  some  Idnd  or  another.  He  was  always  reciting  poetry  or  saying 
something  like,  'You  can  catcli  more  flies  with  molasses  than  you  can 
with  vinegar.'  "  ^^  As  a  result  of  Martin's  activities,  unionization  in  the 
Fruehauf  plant,  as  in  the  auto  industry  generally,  failed  to  be  very 
effective  during  1934-35. 

One  of  the  industries  most  reluctant  to  join  the  NRA  recovery  effort 
was  the  newspaper  industry.  The  unionization  of  the  mechanical  trades 
in  the  newspaper  industry  had  been  established  as  early  as  the  1890's.^° 
A  minority  of  the  members  of  the  American  Newspaper  Publishers' 
Association,  however,  had  begun  agitation  for  an  open  shop  policy  in 
the  mechanical  departments  following  World  War  I,  charging  that 
unionization  threatened  freedom  of  the  press.  The  ANPA  had  con- 
demned these  charges,  but  the  minority  was  effective  enough  to  force 
the  creation  of  an  open  shop  division  within  the  Association  in  1922.^^ 

^  William  Heston  McPherson,  Labor  Relations  in  the  Automobile  Industry  (Washington. 
The  Brookings  Institution,  1940),  pp.  16-17. 
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The  result  was  that  during;  the  1930's  the  ANPA  maintained  both  a 
Standing  Committee  on  Labor,  which  aided  union  publishers  in  nego- 
tiations with  unions,  and  the  Open  Shop  Division,  which  aided  non- 
union publishers  in  breaking  strikes.^^ 

The  ANPA  recommended  in  July,  1933,  that  publishers  refrain 
from  "subscribing  to  a  code  under  the  recovery  act  at  the  present 
time,"  but  the  pressure  to  join  the  recovery  effort  led  the  ANPA  to 
draft,  a  code  which  was  submitted  to  NRA  during  the  following 
month. ^^  Particular  emphasis  in  the  Association's  draft  code  was  placed 
on  the  question  of  the  freedom  of  the  press  and  the  right  of  labor  to 
organize.  The  draft  provided  that  "because  of  the  limitations  of  the 
first  amendment  to  the  Constitution  of  the  United  States  nothing  in 
this  code  shall  be  construed  as  authorizing  the  licensing  of  publishers 
and/or  newspapers  or  as  permitting  injunction  proceedings  which 
would  restrain  the  publication  of  newspapers."  The  draft  code  also 
qualified  Section  7(a)  by  stating  that  "no  employee  shall  be  required 
to  join  any  organization  to  secure  or  retain  em.ployment  or  to  secure 
the  benefits  of  the  code,  and  the  right  of  every  individual  to  refrain 
from  joining  any  organization,  and  the  right  of  employe  and  employer 
to  bargain  together,  free  from  interference  by  any  third  party,  is 
hereby  recognized."  ^^ 

General  Jolinson  objected  particularly  to  the  ANPA's  attempt  to 
qualify  Section  7(a),  and  a  process  of  negotiations,  which  was  to  last 
several  months,  began.  The  labor  provisions  soon  became  of  critical 
importance  to  the  publishers  because  of  the  rapid  organization  of 
editorial  and  reportorial  employees  into  "guilds."  Heywood  Broun, 
then  a  columnist  for  the  New  York  World-Telegram^  amiounced  in 
August,  1933,  that  he  would  begin  attempts  to  organize  editorial 
employees.^^  The  same  month  editorial  employees  of  the  Cleveland 
press  organized  into  the  Editorial  Employees'  Association  and  an- 
nounced opposition  to  the  ANPA  draft  code.  They  asserted  it  would 
allow  publishers  "to  fly  the  Blue  Eagle  while  at  the  same  time  evading 
the  economic  burden  strict  adherence  to  the  letter  and  spirit  of  the  act 
required  of  other  industries."  Editorial  employees,  they  said,  were 
squeezed  "between  the  pressures  of  advertisers  and  stockholders, 
between  exorbitant  tolls  of  syndicates  and  press  services,  and  the 
unionized  requirements  of  the  mechanical  trades"  and  were  "the  most 
notoriously  exploited  of  all  producer  groups  in  this  comitry  which  re- 
quire similar  standards  of  intelligence,  skill  and  industry."  "It  is  time," 
they  said,  "that  local  room  staffs  start  living  and  working  for  some- 
thing more  than  the  byline  and  pat-on-the-back.  NEA  holds  out  to 
them  their  first  bona  fide  opportunity  to  go  after  realities."  ^^ 

Conferences  among  New  York  reporters  were  held  at  Heywood 
Broun's  apartment  during  the  summer  of  1933.^^  and  in  late  Septem- 
ber about  three  hundred  reporters  met  to  form  the  Guild  of  New  York 
Newspaper  Men  and  Women.  They  demanded  that  minimum  wage 
and  maximum  hour  standards  for  reporters  be  included  in  the  news- 
paper code  and  elected  a  committee  to  represent  them  at  the  NEA 

32  Jliid       T)      gg 
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code  hearings.  The  committee  was  headed  by  Heywood  Broun,  and 
included  Morris  Watson,  the  star  reporter  for  the  Associated  Press  in 
New  York.^®  Other  editorial  and  reportorial  employees  across  the 
country,  inspired  by  the  passage  of  Section  7  (a) ,  were  soon  organizing 
into  similar  organizations. 

There  was,  however,  no  agreement  on  the  part  of  these  employees 
as  to  the  type  of  organization  the  "guilds"  should  be.  Many  supported 
the  guilds  only  as  a  form  of  professional  society,  while  others,  notably 
Heywood  Broun,  early  favored  the  trade  union  principle.^^  This  lack 
of  organizational  identity  alienated  many  members  during  the  early 
days  of  the  guilds.  Several  New  York  reporters  resigned  from  the 
New  York  Guild  in  early  1934,  asserting  that  its  meetings  "are  de- 
voted to  mammy  palayor,  Utopia  in  Gotham,  and  the  price  of  drinks 
at  the  nearest  bar.  The  Guild  is  riding  hell-for-leather  to  nowhere" 
Many,  like  H.  L.  Mencken,  didn't  "think  it  will  ever  accomplish  any- 
thing, but  it  will  be  a  hell  of  a  lot  of  fun."  *"  The  voice  of  the  ANPA 
Editor  &,  Publisher^  approved  the  early  organizational  activities  of 
editorial  employees.  It  editorially  admitted  the  abuses  of  which  the 
writers  com]3lained  "are  real  and  should  be  cleaned  up  whether  there  is 
unionization  or  not.  Not  the  least  of  these  is  ruthless  and  unjustified 
dismissal,  without  notice.  The  obvious  dissatisfaction  of  news  writers 
commands  the  attention  of  the  newspaper  field.  After  all,  they  remain 
the  backbone  of  the  structure."  ^^ 

Despite  this  endorsement,  the  ANPA  and  the  guilds  soon  clashed 
over  the  provisions  of  the  newspaper  code.  Elisha  Planson,  counsel  for 
the  ANPA,  asserted  in  the  code  hearings  that  the  qualification  of 
Section  7(a)  in  the  Association  draft  code  was  "vital  if  this  code  is  to 
be  signed  by  publishers  of  daily  newspapers."  The  qualifying  provi- 
sion, he  said,  protected  publishers  against  "racketeering."  Heywood 
Bromi  challenged  the  publishers'  attempt  to  qualify  the  section  and 
said  that  reporters  who  organized  might  be  subject  to  "penalties." 
"The  penalty  may  not  be  dismissal.  All  newspapermen  know  of  an 
institution  known  as  the  Chinese  Torture  room.  A  reporter  who  incurs 
the  displeasure  of  his  boss  by  organizing  activity  may  find  himself 
writing  obits  for  the  rest  of  liis  life."  Morris  Watson  also  appeared  at 
the  code  hearing  and  asked  for  the  inclusion  of  the  press  association 
employees  in  the  code.*- 

The  ANPA  was  also  adamant  on  the  inclusion  of  a  guarantee  of  free- 
dom of  the  press  in  the  newspaper  code.  Colonel  Robert  R.  McCormick 
was  chairman  of  the  Free  Press  Committee  of  the  ANPA  and  was  the 
author  of  the  free  press  provision  in  the  draft  code.  It  is  possible  that 
the  Coimnittee's  recent  successful  fight  against  the  Mimiesota  censor- 
ship statute  had  focused  attention  on  the  issue,^^  but  whatever  the 
reason,  as  Editor  &  Puhlisher  stated,  there  had  seldom  "been  such  a 
unified  and  insistent  demand  from  newspapers  that  their  constitutional 
right^  be  reaffirmed  officially."  *^  The  Inland  Daily  Press  Association, 
meeting  in  October,  1933,  demanded  the  inclusion  of  a  free  press  and 
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open  shop  guarantee  in  the  code.  The  Association  passed  a  resolution 
pointing  out  that  a  free  press  could  be  abolished  by  repealing  the  first 
amendment,  signing  the  NEA  code  without  a  free  press  provision,  or 
by  the  "establishment  of  censorship,  made  possible  by  the  unionization 
of  all  departments  of  a  newspaper."  *^  The  issue  of  the  freedom  of  the 
press  was  thus  joined  at  an  early  stage  with  the  issue  of  unionization, 
and  this  fusion  of  the  two  issues  was  to  continue  in  the  publisher-union 
struggle  throughout  the  1930's. 

General  Jolmson  called  the  free  press  issue  a  "synthetic  dead  cat," 
but  the  publishers  were  able  to  gam  the  support  of  the  American  Civil 
Liberties  Union  on  the  issue  and  succeeded  in  their  efforts  to  have  it 
remain  in  the  code.  The  qualification  of  Section  7(a)  was  eliminated, 
but  on  all  other  issues  the  publishers  were  largely  successful  in  the  code 
hearings.  The  only  major  addition  to  the  ANPA  draft  was  the  provi- 
sion for  a  Newspaper  Industrial  Board  to  hear  complaints  arising  un- 
der Section  7(a)  ;  otherwise,  as  Charles  Howard,  president  of  the 
International  Typograpliical  Union,  said,  "The  employers  wrote  their 
own  code."  ^^ 

The  organizing  impetus  of  the  guilds  had  in  the  meantime  culminated 
in  the  creation  of  the  American  Newspaper  Guild  by  a  convention  of 
guild  representatives  from  twenty-one  cities.  Heywood  Bromi,  al- 
though opposed  by  some  because  of  his  advocacy  of  trade  unionism,  was 
elected  president.  ]Morris  Watson  was  elected  to  head  the  Press  Associa- 
tion Connnittee  of  the  Guild,  and,  after  addressing  the  convention, 
handed  General  Jolmson  a  f)roposed  press  association  code  providing 
for  a  five-day,  thirty-five-hour  week,  and  notice  before  dismissal. 
Although  Editor  &  Piiblisher  editorialized  that  the  Guild  "bids  fair  to 
play  an  important  and  decidedly  helpful  role  in  American  journal- 
ism." *'  most  publishers  were  reluctant  to  enter  into  negotiations  with 
Guild  representatives  on  wages  and  hours.  When  the  Xew  York  Guild 
attempted  to  break  the  ice  and  invited  the  New  York  Publishers'  As- 
sociation to  negotiate,  the  Association  replied  that  there  was  no  evi- 
dence that  the  Guild  represented  any  of  its  members'  employees.  "With- 
out such  credentials,"  said,  "the  Association  has  no  authority  to  meet 
your  representatives."  *^ 

The  New  York  Guild  replied  that  it  was  "amazed  and  regretful  at 
the  apparent  decision  of  a  majority  of  meml^ers  of  the  Publishers' 
Association  of  New  York  to  refuse  to  meet  employee  representatives 
except  on  a  'strictly  legalistic  basis,'  "  *^  but  this  was  to  be  the  fairly 
uniform  pattern  of  reaction  by  publishers  throughout  the  country.  The 
result  was  that  the  American  Newspaper  Guild  slowly  moved  toward 
the  organizational  form  and  tactics  of  a  trade  union.  By  September, 
1934,  Editor  <&  Publisher  was  denoimcing  the  ANG,  declaring  that  ed- 
itors and  publishers  "need  no  longer  regard  the  American  Newspaper 
Guild  as  an  independent  body  of  responsible  professional  news  writ- 
ers and  editors,  a  'guild'  with  an  economic  program.  It  is  a  radical 
trades  union.  .  .  ."  The  Guild  was  a  "pitiful  wreck"  and  its  failure 
"shameless."  ^'^ 

^Ihid.  fOct.  21,  1933),  pp.  7-9. 

*«  National  Labor  Relations  Board,  Division  of  Economic  Research,  op.  cit.,  p.  143,  For  a 
■copy  of  the  Newspaper  Code  see  Editor  &  Puhlisher,  Vol.  66  (Feb.  24,  1934) ,  p.  36. 
*~  Editor  rf  Publisher.  Vol.  66  (Dec.  23,  1933),  pp.  7,  22. 
*«IMd.  (March  17,  19.34),  p.  10. 
^^Ibid.  (March  24,  1934),  p.  11. 
">  Editor  &  Publisher,  Vol.  67  (Sept.  13, 1934),  p.  24. 
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The  still  existed  public  pressure  to  preserve  recovery  unity,  how- 
ever, and.  many  publishers  resorted  to  covert  tactics  against  trouble- 
some Guildsmen,  Morris  Watson,  a  vigorous  proponent  of  the  Guild,, 
soon  was  made  to  pay  the  price  for  his  activities  by  his  superiors  in  the 
Associated  Press.  Watson  was  a  native  of  Joplin,  Missouri,  had  served 
in  the  army  in  World  War  I,  and  had  been  gassed  in  France.  "Wliile  re- 
cuperating, he  had  begun  newspaper  work,  first  for  the  Omaha  World- 
Herald  and  later  the  Denver  Morning  Post.  He  joined  the  Associated 
Press  in  Chicago  in  1928  and  was  transferred  to  the  New  York  office  in 
1930,  where  he  rapidly  became  one  of  tlie  AP's  star  reporters.^^  His 
superiors  in  the  AP  duly  noted  and  filed  in  his  personnel  record  his 
appearance  in  the  NRA  code  hearings  in  behalf  of  the  inclusion  of  the 
press  associations  under  the  code.*^^  Later,  Watson,  as  head  of  the  Press 
Association  Committee,  signed  an  open  letter  to  NRA  which  was  pub- 
lished in  the  Guild  Reporter  and  Editor  &  Puhlisher  demanding  a 
press  association  code  and  charging  labor  abuses  by  the  associations. 
Watson  was  forced  by  his  superiors  to  sign  a  retraction  insofar  as  the 
Associated  Press  was  concerned.^^ 

By  April  of  1934,  the  Guild  membership  at  the  New  York  office 
totaled  about  eighty,^*  and  in  the  fall  the  AP  was  requested  to  negoti- 
ate. WTien  the  AP  responded  by  adopting  the  five-day  week,  the  Guild 
hailed  the  move  as  a  victory,  but  charged  that  the  AP  management  was 
attempting  to  intimidate  Guild  members.  Watson,  who  was  by  then 
treasurer  of  the  New  York  Guild,  said,  "We  made  a  move  toward 
collective  bargaining,  and  then  came  the  five-day  week."  Over  his 
objections,  the  AP  Guild  members  rescinded  their  request  for  a  bar- 
gaining conf  erence.^^ 

Watson  had  been  warned  in  the  meantime  by  an  AP  executive  that 
"he  would  quit  his  job  rather  than  bargain  with  an  outsider,"  and 
that  a  foreign  assignment,  which  Watson  had  requested,  would  not  be 
granted  as  long  as  he  remained  in  the  Guild.^^  In  September,  1934, 
Watson  was  transferred  to  a  less  desirable  job,  but  was  recalled  to  his 
old  post  to  cover  the  Hauptman  trial.^'  Shortly  after  the  beginning  of 
1935.  he  suffered  a  nervous  breakdown  which  he  attributed  to  tlie  trans- 
fer from  his  old  job.  He  did  not  return  to  work  until  midsummer, 
1935.^8 

The  teclmique  of  "Chinese  torture"  was  obviously  not  unknown  to 
the  management  of  the  Associated  Press.  By  the  use  of  similar  tactics^ 
plus  threats  and  in  some  cases  outright  dismissal,  the  publishers  re- 
tained the  commanding  position  they  had  gained  during  newspaper 
code  hearings  throughout  1933  and  1934.  By  the  end  of  1934,  Editor  S 
Puhlisher  could  declare  with  some  truth  that  the  "labor  union  threat  of 
six  months  ago  has  not  materialized.  It  is  not  going  to  materialize,  and 
certain  highly  emotional  yoimg  men  of  the  newsroom  who  sought  to 

^Ihid.,  Vol.  70  (April  17.  1937),  p.  12. 

E2  NA — Case  No.  C-84.  The  Associated  Press,  Folder  No.  1  memorandum  dated  Nov.  27, 
1935.  from  Regional  Office.  Dist.  II.  to  NLRB. 

^Editor  d  Publisher,  Vol.  66  (March  24,  1934),  p.  11;  also  memorandum  referred  to 
In  note  52. 

^Ibid.  (April  14,  1934).  p.  14. 

^Editor  <f-  PnUisher,  Vol.  67  (Sept.  8,  1934),  p.  9;  Official  Report  of  the  Proceeding:* 
before  the  NLRB,  In  the  Matter  of  the  Assoeitaed  Press  and  Ameriacn  Newspaper  Guild,. 
p.  255. 

s"  lUd.,  pp.  250-52. 

^  Ibid.,  pp.  2R0-6S. 

B8  75t(7.,  pp.  271-78. 
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force  newspapers  into  a  class-conscious  aflSliation  with  one  side  of  tlie 
boiling  politico-economic  controversy,  contravening  all  journalistic 
idealism,  know  today  that  their  cause  has  been  licked  to  a  standstill."  ^^ 

Unionization  efforts  in  the  newspaper  industry  could  have  been 
called  successful,  however,  when  compared  to  the  position  of  unions  in 
the  steel  industry  under  NRA.  Except  perhaps  for  the  auto  industry, 
steel  was  the  most  notoriously  anti-union  industry  in  the  country.  Not 
since  the  great  steel  strike  of  1919  had  there  been  any  substantial  union 
threat  to  complete  employer  control  of  steel.^°  Anti-unionism  was  so 
ingrained  in  steel  executives  that  when  Secretary  of  Labor  Perkins 
called  leading  steel  executives  together  for  a  steel  code  conference  with 
A.F.  of  L.  president  Green  in  early  1933,  most  of  them  backed  into  a 
corner  and  refused  even  to  shake  hands.  They  were  afraid,  they  said, 
that  it  would  get  back  to  the  steel  towns  that  they  had  talked  with 
Green.^^ 

Meetings  on  the  steel  code  were  begun  even  before  NIRA  had  passed 
Congress.  The  Iron  and  Steel  Institute  submitted  a  draft  code  which 
formed  the  basis  of  hearings  in  July,  1933,  and  which,  like  most  codes 
submitted  by  other  industrial  groups,  attempted  to  qualify  Section 
7(a).  The  draft  code  endorsed  company  unions  and  restricted  rep- 
resentatives of  employees  to  the  employees  of  individual  companies. 
General  Johnson  objected  to  the  provisions  in  the  public  hearings  and 
Robert  P.  Lamount,  representing  the  Institute,  agreed  to  their  with- 
drawal.^- The  Institute  made  it  clear,  however,  that  the  withdrawal  of 
the  qualifying  provisions  did  "not  imply  any  change  in  the  attitude  of 
the  industry  on  the  parts  therein";  unions  were  denounced  as  fo- 
menters  of  class  antagonism  which  were  of  "no  profit  to  anyone  con- 
cerned, unless  it  be  the  many  racketeei-s  who  have  fastened  themselves 
on  to  the  unions.  .  .  ."  ®^ 

President  Michael  Tighe  of  Amalgamated  Association  of  Iron,  Steel, 
and  Tin  Workere,  the  A.F.  of  L.  union  having  jurisdiction  over  the 
steel  industry,  was  hardly  a  racketeer,  but,  as  many  believed,  hardly  a 
union  leader  either.  After  the  passage  of  NIRA,  William  Green  had 
telegraphed  Tighe  urging  an  intensive  organization  drive  in  steel  to 
head  off  tlie  industry's  efforts  to  establish  company  unions,  but  Tighe 
replied  that  he  was  busy  negotiating  a  contract  with  a  small  Kansas 
City  company  where  two  of  the  Amalgamated's  locals  were  located.  He 
promised,  however,  to  take  the  matter  up  with  the  union's  executive 
board  and  pointed  out  that  he  had  written  an  article  on  the  company 
union  threat  in  the  union's  journal. 

It  was  not  until  late  summer,  1933,  that  the  Amalgamated's  executive 
board  authorized  a  full-scale  drive  in  steel.  The  union's  membership  in 
1933  was  4.852,  but  during  1933  and  1934  the  imion  spent  over  $177,000 
on  organizational  work,  and  membership  reached  a  peak  of  over  18,000 
in  1934.  Nevertheless,  the  all-out  resistance  of  the  industry,  plus  the 
lack  of  full  backing  from  the  A.F.  of  L.  and  the  failure  of  the  govern- 
ment to  make  good  the  promise  of  Section  7(a) ,  meant  eventual  failure 

E»  Editor  rf  Publisher,  Vol.  67  (Nov.  17.  1934),  p.  14. 

^  See  Robert  R.  R.  Brooks,  As  Steel  Goes  .  .  .  Unionism  in  a  Basic  Industry  (New 
Haven  :  Tale  University  Press,  1940) . 

'"-  Frances  Perkins,  op.  cit.,  pp.  221-22. 

*2  Carroll  R.  Daugherty,  Melvin  G.  DeChazeau,  and  Samuel  S.  Stratton,  The  Economics 
of  the  Iron  and  Steel  Industry  (New  York),  McGraw-Hill  Book  Co.,  1937,  Vol.  I,  pp. 
260-63. 

te  ihid..  Vol.  II,  pp.  984-85. 
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•of  these  efforts  for  effective  unionization  of  steel  workers.  By  the  end  of 
1934,  all  organizing  activities  by  the  Amalgamated  were  stopped  and 
membership  began  to  decline.*^* 

The  tactics  of  the  Jones  &  Langhlin  Steel  Corporation  in  its  resist- 
ance to  the  union's  organizing  drive  were  not  atypical  of  the  steel  in- 
dustry as  a  whole.  The  firm  had  been  founded  by  B.  F.  Jones,  who  had 
l>egun  with  a  small  rolling  mill  in  Brownsville,  Pennsylvania,  and  had 
later  moved  to  what  was  to  be  South  Pittsburgh.  The  company  followed 
the  rest  of  the  steel  industry  in  eliminating  unionism  in  its  works  after 
the  disastrous  Homestead  strike  in  1892.  The  company  was  reorganized 
and  incorporated  in  1902,  and  with  new  capital  it  decided  to  construct 
a  new  works  in  addition  to  the  South  Pittsburgh  plant.  For  this  pur- 
pose, Jones  &  Laughlin  in  1907  bought  Woodlawn  Park,  an  area 
twenty-six  miles  below  Pittsburgh  along  the  Ohio  River.  A  company 
town  and  plant  were  constructed,  and  the  site  was  later  renamed  Ali- 
quippa,  after  Queen  Aliquippa,  an  Indian  woman  famous  in  the  early 
historv  of  Pennsvlvania.*^^ 

In  1914,  Jones  &  Laughlin  hired  Tom  M.  Girdler  as  assistant  super- 
intendent of  the  Aliquippa  works.  W.  L.  Jones,  who  hired  Girdler,  told 
him  the  company  wanted  Aliquippa  "to  be  the  best  steel  town  in  the 
world.  We  want  to  make  it  the  best  possible  place  for  a  steelworker  to 
Taise  a  family."  The  town  was  laid  out  in  ''plans,"  each  "plan"  con- 
taining a  nationality  or  racial  group,  including  Italians,  Poles,  Ser- 
bians, Greeks,  Russians,  and  Negroes.  Girdler  soon  hired  an  ex-state 
policeman,  Harry  Mauk,  who  established  a  company  police,  the  effi- 
ciency of  which  was  proven  when  the  plant  failed  to  lose  a  single  man- 
hour  during  the  1919  steel  strike.  "There  was,"  Girdler  wrote  later,  "in 
Aliquippa,  if  you  please,  a  benevolent  dictatorship."  ^^ 

By  the  1930's  Aliquippa  was  known  to  union  organizers  as  "little 
Siberia."  ^'  Jones  &  Laughlin  owned  the  city  transportation  facilities, 
the  water  company,  and  074  of  its  employees'  houses.*^^  Beaver  County 
in  which  Aliquippa  was  located,  was  dominated  politically  by  former 
state  senator  David  Craig,  who  reportedly  was  retained  by  Jones  & 
Laughlin  as  an  attorney.  The  sheriff  was  Charles  O'Laughlin,  a  former 
Aliquippa  police  officer;  the  warder  of  the  county  jail,  Hamilton 
Brown,  was  a  former  Aliquippa  police  chief ;  the  Aliquippa  chief  of 
police  was  W.  L.  Ambrose,  a  former  Jones  &  Laughlin  police  officer; 
and  all  company  police  held  commissions  as  special  borough  police- 
men.*^^ 

In  anticipation  of  new  unionization  efforts,  Jones  &  Laughlin  in 
June,  1933,  established  a  company  union.'''^  but  also  prepared  for  trouble 
loj  purchasing  more  than  $4,000  worth  of  tear  and  sickening  gas  in  the 
period  1933-1935. ^^  By  the  summer  of  1934,  several  of  its  employees 

8*  Daiigrhprty,  DeChazeau.  and  Stratton.  op,  cit.,  pp.  944-53. 

63  Tom  M.  Girdler.  Boot  ,'^traps:  The  Antobiogrnphii  of  Tom  M.  Girdler  fCharlei5  Scrib- 
ner'g  Sons,  194.3),  pp.  163-6S.  .Toups  &  Langhlin  eliminated  unionism  in  its  plants  in  1897; 
see  NLRB,  Division  of  Economic  Research,  Written  Trade  Agreements  in  Collective  Bar- 
gaining, Bulletin  No.  i  (Nov.,  1939). 

M  Oirdler.  op.  cit.,  pp.  166-77. 

«■  Brooks,  op.  cit.,  p.  111. 

<«  Official  Report  of  Proceedinffs  before  the  NLRB.  In  the  Matter  of  .Tones  &  Lauffhlin 
Steel  Corporation  and  Amalgamated  Association  of  Iron,  Steel  and  Tin  Workers,  p.  127. 

*•  Report  of  the  Pennsylvania  Department  of  Labor  and  Industry  on  the  Relations  be- 
tween the  Jones  &  Laughlin  Steel  Corp.  and  its  Workers,  Submitted  at  the  request  of  the 
National  Steel  Relations  Board,  Charlotte  E.  Carr,  Sec.  of  Labor  and  Industry,  Common- 
'wealth  of  Pennsylvania  (Nov.  10, 1934),  p.  1. 

'"Brooks,  op.  cit.,  p.  112. 

"•  LaFollette  Committee,  Report  No.  6,  pt.  3,  p.  202. 
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had  joined  the  national  steel-workers'  union,  however,  and  a  local  was 
chartered  on  August  4.^^  Union  members  soon  paid  the  price  for  their 
activities.  Angelo  Volpe  had  his  house  raided  and  was  constantly  shad- 
owed, after  refusing  a  company  police  oiler  to  work  against  the 
miion.  Martin  Gerstner,  another  union  member,  met  with  three  friends 
at  his  home  to  discuss  union  business,  but  company  police  posted  them- 
selves outside  the  house  and  threatened  the  men  when  they  left.  Harry 
V.  Phillips,  the  president  of  the  local,  was  assaulted  by  two  men  on 
August  olst.'^^  ^"VHien  he  asked  for  protection  from  the  Aliquippa  police, 
he  was  told  to  get  "the  hell  out  of  here.  You  don't  deserve  protec- 
tion." "^^ 

The  union  continued  its  organizing  efforts,  despite  these  attempts  at 
intimidation.  It  hired  George  Isaski,  a  former  Jones  &  Laughlin  em- 
ployee, as  an  organizer,  but  Isaski  was  arrested  on  September  11  and 
charged  with  being  drunk  and  disorderly.  He  was  jailed  for  thirty  days 
and  his  wife  was  refused  permission  to  visit  him.  Finally,  upon  petition 
by  the  Sheriif ,  the  County  Judge  appointed  a  lunacy  commission  com- 
posed of  an  attorney,  James  Knox  Stone,  who  was  known  to  be 
violently  anti-union.  Dr.  Margaret  Cornelius,  who  was  employed  by 
the  Comity  Commissioners,  and  Dr.  M.  M.  Mackall,  the  jail  physician. 
Although  there  was  no  record  of  any  testimony  or  witnesses  heard  by 
the  conunission,  Isaslri  was  coimnitted  to  the  Torrence  State  Hospital 
for  the  Insane  on  September  19,  and  neither  his  wife  nor  friends  were 
informed  of  his  whereabouts.  It  was  some  time  before  an  investigation 
ordered  by  Governor  Pinchot  was  launched,  a  state  psychologist  had 
certified  Isaski  as  sane,  and  his  release  from  the  institution  was  ob- 
tained.^^  These  tactics  of  Jones  &  Laughlin  resulted  in  a  hearing  by  the 
National  Steel  Labor  Relations  Board  in  October,  1934,  on  alleged  vio- 
lations of  Section  7(a).  The  hearings  were  at  first  scheduled  in  Pitts- 
burgh on  October  4,  but  were  postponed.  The  union  members  who  had 
been  prepared  to  testify,  however,  asked  the  Board  for  safe  conduct 
when  they  returned  to  Aliquippa.  This  request  aroused  the  Board's 
interest  and  Governor  Pinchot  was  requested  to  send  state  police  into 
Aliquippa.  Pichot  complied,  and  seven  state  policemen  arrived  and 
established  headquarters  at  the  Woodlawn  Hotel.  Tension  and  the  inti- 
midation of  union  members  immediately  lessened,  and  on  October  14 
Pinchot's  wife,  Cornelia,  addressed  the  first  open,  public  labor  meeting 
ever  held  in  Aliquippa.  The  Amalgamated  was  also  able  for  the  first 
time  to  rent  space  for  a  miion  headquarters.'^^ 

The  resistance  of  Jones  &  Laughlin  to  the  unionization  of  its  em- 
ployees at  the  Aliquippa  works  typified  the  resistance  of  the  steel 
industry  as  a  whole  to  granting  full  recognition  of  the  rights  theo- 
retically guaranteed  by  Section  T(a).  In  September,  1934,  Eoosevelt 
called  for  a  truce  between  the  industry  and  the  union  for  the  benefit  of 
the  recovery  effort,  and  during  tlie  fall  and  winter,  the  industry  and 
organized  labor,  acting  through  the  Xational  Steel  Labor  Relations 
Board,  attempted  to  compromise  on  a  formula  on  organization  rights. 
In  its  first  proposal,  the  steel  industry  offered  to  meet  with  representa- 
tives of  any  of  its  emploj^ees  and  attempt  to  adjust  grievances,  but 

"'^  Off.  Rep.  of  Proeeedinss  before  NLRB — .Tones  &  Laughlin,  p.  149. 
'2  Report  of  the  Pennsylvania  Department  of  Labor  and  Industry,  pp.  6—7. 
"^^  Off.  Rep.  of  Proceeding's  before  NLRB — Jones  &  Lausrhlin.  p.  155. 
''=  Report  of  the  Pennsylvania  Department  of  Labor  and  Industry,  pp.  11-13. 
'"  Report  of  the  Pennsylvania  Department   of   Labor   and   Industry,   p.   3 ;   Daugherty, 
DeChazeau,  and  Stratton,  op.  cit.,  p.  1000,  note  1 ;  and  Brooks,  op.  cxt.,  pp.  111-13. 
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refused  to  enter  into  any  contract  or  to  recognize  the  union.  Because  the 
proposal  avoided  the  issue  of  representation  elections  and  did  not  grant 
tlie  legitimacy  of  the  jurisdiction  of  the  NSLRB,  the  imion  rejected  it. 
Union  leaders  demanded  that  the  industry  accept  both  representation 
elections,  which  would  determine  the  sole  bargaining  agents  for  steel 
Avorkers,  and  also  the  .jurisdiction  of  the  NSLRB  in  cases  of  anti- 
union discrimination.  The  industry  would  not  accept  both  of  these 
conditions,  and,  despite  many  proposals  and  counter-proposals  and  a 
White  House  conference,  throughout  the  NKA  period  there  was  no 
basic  change  in  the  industry's  anti-union  position  which  it  had  an- 
nounced during  the  hearing  on  NIR.A  and  the  code  hearings.'^^ 

The  failure  of  the  steel  negotiations  was  characteristic  of  the  failure 
generally,  despite  some  successes,  of  the  NRA  labor  board  system  to 
effect  full  recognition  by  industry  of  the  right  to  organize.  In  an  ad- 
ministrative apparatus  focused  primarily  on  economic  recovery  and 
relying  largely  on  the  good  will  of  industry  for  compliance,  the  labor 
boards  were  in  important  respects  peripheral  both  from  a  policy  and 
administrative  standpoint.  Under  the  chairmanship  of  Senator  Wag- 
ner, the  National  Labor  Board  was  created  in  August,  1933,  to  enforce 
compliance  with  Section  7(a),  but  neither  its  legitimacy  nor  jurisdic- 
tion was  supported  by  an  executive  order  imtil  December.  In  addition 
to  the  handicap  of  early  conflict  with  the  labor  boards  established  un- 
der the  codes,  the  NLB  was  weakened  administratively  by  its  lack  of 
enforcement  powers.  It  had  to  rely  on  the  Compliance  Division  of  NRA 
to  remove  the  Blue  Eagles  of  truculent  employers  and  on  the  Justice 
Department  to  proceed  legally  against  such  employers.  Enforcement 
of  Section  7(a)  was  thus  subject  to  the  Compliance  Division's  desire 
to  avoid  alienating  the  good  will  of  employer  groups  and  the  Justice 
Department's  hesitance  to  test  what  was  widely  considered  an  un- 
constitutional statute  on  the  basis  of  a  Section  7(a)  case.^^ 

The  constitutional  and  legal  difficulties  in  enforcing  Section  7(a) 
became  apparent  within  a  few  months  of  the  NLB's  creation.  In  the 
process  of  settling  early  representation  cases,  the  Board  adopted  the 
election  principle  and  ruled  that  employees  should  not  be  restricted  to 
voting  for  fellow  employees  in  such  elections.  This  allowed  voting  for 
bona  fide  unions  ajrainst  company  unions,  which  industry  in  general 
was  promoting  in  an  attempt  to  escape  the  full  effects  of  Section  7(a). 
The  NAM  and  the  Iron  and  Steel  Institute  attacked  the  Board  on  the 
election  issue,  as  well  as  on  the  rule  that  a  majority  should  determine 
the  sole  bargaining  agent  for  all  employees.  Tlie  Board  met  early 
success  in  settling  many  threatened  strikes  on  the  basis  of  these  princi- 
ples, but  in  early  December  the  Weirton  Steel  Company,  repudiating 
an  earlier  agreement  to  allow  an  NLB  election,  refused  to  accept  the 
NLB's  procedures  and  determined  to  hold  its  own  elex^tion  on  the  issue 
of  its  company  union.  Despite  an  appeal  by  General  Johnson,  who 
warned  the  company  that  it  was  "about  to  commit  a  deliberate  violation 
of  federal  laws,"  the  company  persisted  in  its  refusal  to  accept  the 
NLB's  jurisdiction  and  proceeded  with  its  own  election.  Senator  Wag- 
ner asked  the  Attorney  General  ot  take  charge  of  the  case.^® 

"  Dansrherty.  DeChazeau,  and  Stratton,  op.  cit.,  pp.  1041-46. 
'8  Lorwin  and  Wnhnie,  op.  cit.,  pp.  l."4-37. 

™Lorwin  and  Wubnig,  op.  cit.,  pp.  102-104.  See  also,  "Weirton  and  7(a),"  New  Republic, 
Vol.  77  (Dec.  27.  1933),  p.  183. 
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The  government's  prosecution  of  the  case  failed  when  the  federal 
district  court  of  Delaware  refused  to  issue  an  injunction  agamst  the 
company  in  May,  1934.  In  an  opinion  handed  down  later,  the  court  fully 
sustained  the  Weirton  Steel  Company's  position  and  rejected  a  govern- 
ment supervised  election  as  a  "revolutionary  suggestion."  ^°  Eelying  on 
the  line  of  Supreme  Court  decisions  holding  manufacturing  not  to  be 
interstate  commerce,  the  court  rejected  the  government's  flow  of  com- 
merce argument  as  "devious."  "The  manufacturing  operations  con- 
ducted by  defendant  in  its  various  plants  or  mills,"  the  court  declared, 
"do  not  constitute  interstate  commerce.  The  relations  between  defend- 
ant and  its  employees  do  not  affect  interstate  commerce."  The  govern- 
ment had  also  argued  that  employees  must  be  allowed  to  organize  to 
balance  the  economic  power  of  the  employer  and  that  the  "Weirton  com- 
pany union  did  not  permit  this.  This  argument,  the  court  said,  was 
"based  on  the  assumption  of  an  inevitable  and  necessar}^  diversity  of 
interests.  This  is  the  traditional  old  world  theory.  It  is  not  the  Twen- 
tieth Century  American  theory  of  that  relation  as  dej^endent  upon 
mutual  interest,  understanding  and  good  will.  This  modern  theory  is 
embodied  in  the  Weirton  plan  of  employee  organization.  Further- 
more, the  suggestion  that  recurrent  hard  times  suspend  constitutional 
limitations  or  cause  manufacturing  operations  to  so  affect  interstate 
commerce  as  to  subject  them  to  regulation  by  Congress  borders  on  the 
fantastic  and  m.erits  no  serious  consideration."  Section  7(a),  as  applied 
to  the  Weirton  Steel  Company,  was  therefore  unconstitutional.^^ 

The  NLB  had  determined  to  stake  its  prestige  on  the  prosecution  of 
the  Weirton  case,  and  the  court's  refusal  to  enjoin  the  company  was  a 
solid  blow  to  the  enforcement  of  Section  7(a).  An  additional  blow  came 
in  March  when  Roosevelt  and  Johnson  negotiated  the  auto  settlement  to 
head  off  a  strike  in  that  industry.  The  settlement  provided  for  an 
Automobile  Labor  Board  and  endorsed  the  principle  of  proportional 
representation,  which  contradicted  the  majority  rule  principle  recom- 
mended by  the  XLB  for  representation  elections.®^  These  events  as  well 
as  other  difficulties  in  the  enforcement  of  Section  7(a)  which  Senator 
Wagner  observed  as  chairman  of  the  NLB  led  him  to  introduce  his  labor 
disputes  bill  on  February  28, 1934.  The  bill  was  based  on  the  theory  that 
continuing  strikes  interrupted  and  affected  the  flow  of  interstate  com- 
merce and  harmed  the  general  welfare.  It  proposed  to  establish  a 
permanent  labor  board  to  prevent  unfair  labor  practices  which  inter- 
fered with  the  right  of  employees  to  organize  or  discriminated  against 
union  members.  The  board  was  to  be  composed  of  employer,  employee, 
and  public  members  and  was  given  powers  to  arbitrate  labor  disputes 
as  well  as  prevent  unfair  labor  practices.^^  Wagner  argued  in  a  speech 
in  the  Senate  that  the  bill  would  raise  purchasing  power  by  oriiarantee- 
ing  the  right  to  organize  and  the  right  to  union  recognition,  would 
destroy  company  unions,  which  did  not  permit  true  collective  bargain- 
ing, and  would  prevent  individual  bargaining  where  the  majority  of 
the  workers  desired  a  collective  agreement.^* 

8"  Untfeif  maten  v.  Weirton  Steel  Co.,  10  F.  Supp.  55  (D.C.,  Del..  1935),  at  71. 
«10F.  Supp.  at  8R. 
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Hearings  on  the  bill  began  before  the  Senate  Committee  on  Educa- 
tion and  Labor  during  March,  1934.  The  proponents  of  the  bill,  who 
appeared  first,  argued  generally  that  NIRA  had  allowed  almost  un- 
restricted employer  organization,  but  because  of  the  failure  in  the  en- 
forcement of  Section  7(a),  employees  had  not  been  able  to  organize 
effectively  to  counterbalance  the  power  of  the  employers.  The  ranks  of 
the  bill's  proponents  were  thin,  however;  besides  Wagiier  and  A.  F.  of 
L.  leaders,  only  a  few  professors  appeared  in  the  bill's  behalf,  and 
Frances  Perkins  was  the  only  administration  official  who  appeared.®^ 

In  contrast  to  the  two  days  of  testimony  by  those  favoring  the  bill, 
employer  groups  conducted  a  massive  attack  over  a  period  of  almost  a 
month.  Leading  off  the  attack  was  James  A.  Emery,  general  counsel  of 
the  National  Manufacturers'  Association  who  focused  his  argument  on 
the  bill's  unconstitutionality.  According  to  the  NAM's  brief,  the  bill 
was  void  on  commerce  grounds  because  manufacturing  and  produc- 
tion were  not  a  part  of  interstate  commerce ;  it  was  void  as  an  interfer- 
ence with  liberty  of  contract  as  guaranteed  by  the  fifth  amendment; 
and  finally,  it  violated  the  fifth  amendment  and  article  III  of  the 
Constitution  by  conferring  judicial  power  on  an  administrative  agency 
whose  procedure  violated  due  process  of  law.^^  "It  will  thus  be  ob- 
served," Emery  said,  "that  the  power  of  Congress  is  hung  upon  a 
hypothetical  conjecture,  resting  in  the  unrestrained  imagination  of 
administrative  authority,  surmising  a  relationship  between  a  local 
complaint  and  its  probable  influence  upon  interstate  commerce."  ^' 

Following  the  NAM's  presentation  came  chambers  of  commerce  and 
manufacturers'  associations  from  all  sections  of  the  country  to  protest 
against  the  Wagner  bill  on  constitutional  and  policy  grounds.  On  April 
5,  the  steel  industry  opened  its  arguments  with  Arthur  H.  Young  of 
U.S.  Steel  assuring  the  committee  that  the  company  union  plan  was  "a 
supplement  to  the  Golden  Rule."  *^  Tom  Girdler,  by  then  president  of 
Republic  Steel,  testified  that  there  had  been  no  labor  troubles  at  the 
Jones  &  Laughlin  plant  at  Aliquippa  because  of  the  "direct  personal 
contact  between  our  management  and  our  men."  The  Wagner  bill,  he 
said,  would  by  encouraging  unionization  interfere  with  these  direct 
relations.^^ 

Despite  this  picture  of  peaceful  employer-employee  relations  pre- 
sented bv  the  steel  executives,  the  industry  was  faced  in  Anril  with  both 
a  demand  by  a  "progressive"  rank  and  file  movement  within  the 
Amalgamated  Association  for  recognition  and  a  threat  of  strike  in 
mid-June,  1934.^°  The  industry  uniformly  turned  down  the  demand 
for  union  recognition,  but  the  "threat  of  a  strike  won  for  the  dissident 
unionists  an  invitation  to  visit  Washington  to  confer  with  NRA  and 
NLB  officials.  Offers  by  the  Iron  and  Steel  Institute  to  settle  the  issue 
along  the  lines  of  the  auto  settlement  or  to  agree  to  a  tripartite  steel 
labor  board  were  refused  by  the  unionists.  They  denounced  the  NRA  as 
the  "National  Run  Around"  and  threatened  "bloody  war"  unless  the 
steel  industry  bargained.  In  a  letter  to  Roosevelt,  they  declared  that 

86  Hoarin?s  before  the  Committee  on  Education  and  Labor  on  S.  2926,  pt.  1,  U.S.  Senate,. 
73rd  Cong.  2ufl  se.^;?.,  pp.  1.-337. 
»«/?)?>/.,  pp.  397-400. 
^  Ihi(l.,\).  3.^3. 
8s  Ibid.,  p.  729. 
89 /?)(>;..  pp.  773-74. 
»"  Daugherty,  DeChazeau,  and  Stratton,  op.  cit..  Vol.  II,  p.  10.59. 
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they  had  "lost  faith  in  your  administration,  which  promised  justice  and 
a  new  deal  to  the  workers  of  the  nation."  ^^ 

The  Wagner  bill  had  in  the  interim  been  reported  favorably  by  the 
Senate  committee  on  May  26,  but,  faced  with  the  threatened  steel  strike, 
Roosevelt  decided  on  the  expedient  of  temporary  labor  boards  based 
upon  a  congressional  resolution.^^  Public  Resolution  No.  44,  authoriz- 
ing the  President  to  create  impartial  boards  which  would  mediate  dis- 
putes, hold  representation  elections,  and  hear  discrimination  cases 
under  Section  7(a),  was  introduced  in  the  Senate  on  June  14,  but 
quickly  aroused  opposition  from  pro-labor  Senators.  Senator  LaFol- 
lette  offered  the  Wagner  bill  as  an  amendment  and  spoke  eloquently 
for  its  passage.  Wagner,  declaring  that  it  was  "one  of  the  most  em- 
barrassing moments  of  my  whole  political  life,"  was  forced  to  ask  La- 
Follette  to  withdraw  his  amendment.  LaFollette  complied,  but  Senator 
Cutting  of  New  Mexico  declared  that  the  "new  deal  is  being  strangled 
in  the  house  of  its  friends."  ^^  On  June  15,  William  Green  persuaded  the 
steel  unionists  to  accept  a  National  Steel  Labor  Relations  Board  to  be 
appointed  by  the  President  under  Public  Resolution  No.  44  and  to 
cancel  the  threatened  strike.''*  A  new  National  Labor  Relations  Board, 
composed  entirely  of  public  members,  was  also  soon  established  in  place 
oftheoldNLB.9^^ 

Public  Resolution  No.  44  could  not,  however,  cure  the  difficulties  the 
old  board  system  had  encountered.  As  one  corporation  executive  put  it, 
the  resolution  "means  that  temporary  measures,  which  cannot  last  more 
than  a  year,  will  be  substituted  for  the  permanent  legislation  proposed 
in  the  original  Wagner  bill.  I  do  not  believe  that  there  will  again  be  as 
good  a  chance  for  the  passage  of  the  Wagner  Act  as  exists  now,  and 
the  trade  is  a  mighty  good  compromise."  ^^  After  a  brief  tenure  as 
chairman  of  the  new  NLRB,  Lloyd  K.  Garrison  was  writing  that  "Sec- 
tion 7(a)  of  the  Recovery  Act  can  never  be  thoroughly  enforced  with 
even-handed  justice,  under  the  existing  administrative  machinery.  The 
powers  of  the  Board,  which  is  the  chief  governmental  agency  dealing 
with  7-a  cases,  are  quite  inadequate  for  the  proper  discharge  of  its 
responsibilities."^^  Although  the  congressional  resolution  bolstered 
the  basis  of  the  labor  board  system,  it  did  not  alter  the  basic  reliance  of 
the  NRA  administrative  structure  on  the  cooperation  and  good  will  of 
business  groups,  and,  just  as  the  constitutional  weakness  of  the  old 
NLB  had  been  demonstrated  by  the  Weirton  case,  the  inability  of 
the  new  NLRB  to  enforce  Section  7(a)  against  determined  employer 
pressure  on  the  Recovery  Administration  was  soon  demonstrated  in  a 
case  involving  the  newspaper  industry.  ^ 

Dean  Jemiings,  a  reporter  for  the  San  Francisco  Call-Bulletin.,  was 
fired  in  June,  1934.  Jennings  charged  he  was  removed  because  of  liis 
activities  in  the  American  Newspaper  Guild.^^  The  case  was  first  re- 
ferred to  the  Newspaper  Industrial  Board  which  had  been  established 
under  the  newspaper  code.^'^  Composed  of  equal  numbers  of  publisher 

«^IM(l.,p^.  1060-61. 
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and  meclianical  trade  union  representatives,  the  NIB  liad  remained  in 
deadlock  on  the  question  of  selecting  an  impartial  chairman  through- 
out 1933  and  1934.  In  addition,  the  American  Newspaper  Guild  was 
not  represented  on  the  board,  and  the  publishers  refused  to  expand  the 
board  for  the  purpose  of  allowing  an  ANG  representative.^ °°  In  view 
of  these  circumstances,  the  NLB  reassigned  the  case  to  one  of  its  re- 
gional boards,  and  in  the  winter  of  1934:  it  came  before  the  new 
NLRB."^ 

Despite  the  contention  of  the  American  Newspaper  Publishers'  As- 
sociation that  the  case  could  only  be  considered  by  the  Newspaper 
Board,  the  NLBB  announced  its  decision  ordering  Jennings  reinstated 
on  December  3, 1934,  while  hearings  on  revision  of  the  newspaper  code 
were  in  progress."-  A  spokesman  for  the  ANPA  declared  that  the  de- 
cision was  "a  threat  to  the  free  press  in  the  United  States.  It  nidlihes 
the  fi"eedom  of  the  press  reservation  contained  in  the  daily  newspaper 
code.  .  .  ."  "^  The  decision  sent  NRA  officials  "scurrying  into  confer- 
ences," and  the  following  day  the  NLRB  was  requested  by  NRA  Gen- 
eral Counsel  Donald  Richberg  to  reopen  the  case.  Richl)erg's  action 
caused  the  Newspaper  Guild  representatives  to  walk  out  of  the  hear- 
ings on  the  code.  Heywood  Broun  declared  that  "as  long  as  the 
corridors  of  Mr.  Richberg  are  filled  with  mysterious,  high-pressure 
representatives  of  the  publishers,  we  feel  that  we  belong  elsewhere." 
Morris  Watson,  who  had  planned  to  attempt  again  to  procure  the  in- 
clusion of  the  press  associations  under  the  code,  denounced  the  code  as 
"apparently  a  sham  to  cover  special  privileges  for  publishers."  ""* 

The  NLRB  complied  with  Richberg's  request  and  reconsidered  the 
Jennings  case,  but  on  December  13  reaffirmed  its  original  decision 
and  recounnended  that  the  NRA  Compliance  Division  remove  the 
Gall-Bulletins  Blue  Eagle  when  the  paper  failed  to  reinstate  Jen- 
nings."^ Howard  Davis,  president  of  the  ANPA,  stated  that  the  "issue 
raised  by  the  National  Labor  Relations  Board  has  precipitated  the 
gravest  problem  with  which  the  press  of  the  country^  has  yet  been  con- 
fronted." ^°*'  The  ANPA  scheduled  an  emergency  convention  for  Jan- 
uary and  threatened  withdrawal  from  the  recovery  effort.  Before  the 
publishers  coidd  act,  however,  Roosevelt  inteiwened  with  a  letter  to  the 
chairman  of  the  NLRB  requesting  that  the  Board  not  assume  jurisdic- 
tion of  cases  arising  under  codes  which  provided  for  their  own  labor 
boards.^°^  The  publishers  had  won.  Hej^wood  Broun  denounced  the 
President,  saying  that  his  letter  "means  that  the  Jennings  case  becomes 
no  more  than  a  pressed  flower  in  our  memory  book.  And  we  will  re- 
member. We  feel  that  it  is  impossible  to  dodge  the  fact  that  the  news- 
paper publishers  have  cracked  down  on  the  Phesident  of  the  United 
States,  and  that  Franklin  D.  Roosevelt  has  cracked  up."  "^ 

The  President's  order  to  remove  from  the  NLRB's  jurisdiction  all 
cases  arising  in  industries  whose  codes  provided  for  labor  boards  and 
the  resultant  blow  to  the  jurisdiction  and  prestige  of  the  NLRB  cul- 
minated with  the  annomicement  of  the  district  court's  opinion  in  the 
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Weirton  Steel  case,  declaring  the  federal  government's  jurisdiction 
over  labor  relations  in  manufacturing  enterprises  unconstitutional.  By 
the  end  of  February,  1935,  the  NLRB  had  thus  been  reduced  to  a 
position  of  almost  complete  impotence.  It  was  already  a  "voice  crying 
in  the  wilderness"  when  in  Schechter  Poultry  Covporation  v.  United 
States  ^°^  the  Supreme  Court  delivered  the  coup  de  grace  to  the  whole 
recovery  effort. 

For  an  administration  whose  major  policy  efforts  had  from  the  be- 
ginning existed  under  the  shadow  of  unconstitutionality,  the  Roosevelt 
administration  showed  a  singular  lack  of  preparation  to  meet  judicial 
challenges  of  its  program.  During  the  early  days  of  the  administration, 
Frances  Perkins  had  pointed  out  to  Roosevelt  that  her  progi-am  would 
entail  legislation  which  could  well  be  unconstitutional.  "Well,  that's  a 
problem,"  he  had  said,  "but  we  can  work  out  something  when  the  time 
comes."  ^^°  This  ambivalent  attitude  was  reflected  in  the  quality  of  the 
legal  personnel  recruited  to  policy  positions  during  the  early  part  of 
the  New  Deal.  The  Attorney  General  was  Homer  Cummings,  who  had 
served  as  a  Democratic  national  committeeman  from  Connecticut  for 
twenty-five  yeai"S  and  who  had  been  an  early  Roosevelt  supporter. 
Wliile  most  of  the  Connecticut  delegation  had  supported  Al  Smith, 
Cummings  had  served  as  a  Roosevelt  floor  manager  at  Chicago  in  1932, 
and  his  reward  was  the  governoi'ship  of  the  Philippi]ies.  The  candi- 
date for  Attoiiiey  General,  Tom  Walsh,  had  died  suddenly,  however, 
and  Cummings,  passing  through  Washington  for  instructions  before 
leaving  for  the  Philippines,  found  himself  in  the  cabinet  post.  Under 
Cummings,  the  flustice  Department  was  staffed  by  many  with  first-rate 
political  credentials  but  with  second-rate  legal  ability.^^^ 

One  of  these  was  J.  Crawford  Biggs,  the  Solicitor  General.  A  North 
Carolina  Democrat,  it  was  rumored  that  Biggs  had  been  appointed  to 
the  government's  most  impoi-tant  policy  post  on  constitutional  issues 
because  Cummings  opposed  the  appointment  of  Dean  Acheson  to  the 
post.^^-  Biggs  did  only  mediocre  work  and  is  generally  blamed  for  the 
poor  representation  the  administration  received  on  constitutional  issues 
before  the  Supreme  Court.  Chief  Justice  Plughes  on  one  occasion  had 
to  admonish  Biggs  to  present  more  clearly  "what  you  want  this  court 
to  do."  It  was  not  until  mid-March,  1935,  that  Biggs  resigned  and  was 
replaced  by  Stanley  Reed,  who  began  a  reorganization  of  the  Solicitor 
General's  office.  The  downfall  of  the  NIRA,  however,  was  already 
rapidly  approaching.^^^ 

The  Recovery  Administration  had  from  the  beginning  met  with 
some  resistance  from  business  against  the  enforcement  of  the  codes 
and  had  resorted  in  many  instances  to  litigation  in  the  lower  federal 
courts.  By  early  1935,  there  had  resulted  a  growing  stream  of  decisions 
declaring  NIRA  unconstitutional  and  resulting  in  increased  difficulties 
of  enforcement.  In  addition,  the  terms  in  which  the  act  was  denounced 
by  federal  judges  no  doubt  encouraged  resistance  to  code  enforcement 
by  businessmen  already  chafing  under  the  myriad  of  NRA  regulations. 

M9  29o  U.S.  495   (1935)  :  Lorwin  and  Wubnig,  op.  cit.,  pp.  327-29. 

11"  Perkins,  op.  cit.,  p.  1.52. 

"^Joseph  Alsop  and  Turner  Catledge,  The  168  Days  (Garden  Citv  :  Doubledav,  Doran 
and  Co.,  lO.^.S),  pp.  2.5-26;  Arthur  Schlesinger,  Jr.,  The  Politics  of  Upheaval  (Boston: 
Houghton  Mifflin  Co..  1960),  pp.  261-62. 

"=  Eugene  C.  Gerhart,  America's  Advocate:  Ro'bert  H.  .Jackson  (New  York:  Tlie  Bobbs- 
Merrill  Co..  Inc.,  1958).  p.  S5. 

"*  Schlesinger,  op.  cit.,  pp.  261-62. 
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According  to  one  such  judge,  the  procedure  of  the  Recovery  Admin- 
istration was  "enough  to  shock  the  sensibilities  of  a  person  trained 
in  the  belief  that  we  are  living  under  a  constitutional  government 
where  the  citizen  is  governed  by  laws  and  not  by  men."  It  would,  the 
judge  continued,  "cause  any  citizen  to  wonder  whether  he  is  still 
living  under  and  is  protected  by  the  Constitution  of  the  United 
States  or  whether  he  is  in  the  country  of  a  Stalin,  a  Mussolini,  or  a 
Hitler."  "*  Speeches  such  as  this  from  the  lower  courts  denouncing 
_NRA  reminded  some  of  the  political  mvolvement  of  Federalist  judges 
in  the  early  years  of  the  Eepublic.^^^ 

In  the  face  of  the  rising  tide  of  constitutional  doubt,  the  Justice 
Department  was  faced  in  the  Schechter  case  with  making  its  defense 
of  NIRA  on  the  basis  of  a  prosecution  under  the  live  poultry  code,  one 
of  the  least  tenable  of  the  codes.  On  the  Circuit  Court  level  the  gov- 
ernment's prosecution  had  been  sustained  in  part,  but  the  Schechter 
Corporation  had  petitioned  the  Supreme  Court  for  a  writ  of  certiorari 
and  the  Justice  Department  was  forced  to  prepare  for  the  test.^^^  The 
case  was  not,  however,  entirely  hopeless.  A  year  earlier,  the  govern- 
ment had  successfully  prosecuted  under  the  Sherman  Act  a  com- 
bination of  New  York  live  poultry  wholesalers,  slaughterers,  and  a 
local  union  for  conspiring  to  control  the  market  and  to  raise  prices. 
The  Court  had  found  that  the  "control  of  the  handling,  the  sales  and 
the  prices  at  the  place  of  origin  before  the  intended  journey  begins 
or  in  the  State  of  destination  where  the  interstate  rnovement  ends 
may  operate  directly  to  restrain  and  monopolize  interstate  com- 
merce." ^"  From  this  language,  it  could  reasonably  have  been  assumed 
that  at  least  some  aspects  of  the  live  poultry  industry  were  subject  to 
NRA  regulation  under  the  commerce  clause. 

This  anti-trust  case,  plus  the  Swift,  Olsen,  and  Stafford  cases,  were 
the  primary  precedents  relied  on  by  the  government  in  its  commerce 
argument  in  the  Schechter  case,  but  to  no  avaiL^i^  t|^q  Court  found 
that  NIRA  was  an  unconstitutional  delegation  of  legislative  power 
and  an  exertion  of  power  beyond  the  commerce  clause.  "So  far  as  the 
poultiy  here  in  question  is  concerned,"  Chief  Justice  Hughes  wrote 
on  the  commerce  question,  "the  flow  in  interstate  cormnerce  had 
ceased.  .  .  .  Hence,  decisions  which  deal  with  a  stream  of  interstate 
commerce— where  goods  come  to  rest  within  a  State  temporarily  and 
are  later  to  go  forward  in  interstate  commerce — and  with  the  regula- 
tions of  transactions  involved  in  that  practical  continuity  of  move- 
nient,  are  not  applicable  here."  "«  The  fact  that  the  defendants  had 
violated  code  provisions  on  wages,  hours,  and  sales,  the  Court  held, 
could  not  constitute  practices  "affecting"  interstate  commerce.  "In 
determining  how  far  the  federal  government  mav  go  in  controlling 
intrastate  transactions  upon  the  ground  that  they  'affect'  interstate 
commerce,"  the  Chief  Justice  wrote,  "there  is  a  necessary  and  well 
established  distinction  between  direct  and  indirect  effects.  The  precise 
line  can  be  drawn  only  as  individual  cases  arise,  but  the  distinction 
is  clear  in  principle."  The  NIRA's  regulation  of  wages,  hours,  and 

,^^2^"?'^/^^^^  ^^o'^^«  V-  Bawking,  9  F.  Supp.  888  (S.D.  Fla.  1935),  at  889-90. 
^^ Robert   H.   Jackson,   TAe  Struggle  for  Judicial  Supremacy    (New   York:   Alfred  A. 
iinopr,    1941),   pp.    115—16. 

^^  Ibid.     p.    113 

^■^  Loral  167  v.  United  States,  291  U.S.  293,  at  297  (1934). 

*i8  295  U.S.  495,  at  510. 

»i»  295  U.S.  543. 
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prices  was  an  attempt  to  control  practices  which  only  indirectly 
alfected  interstate  commerce  and  were  thus  beyond  the  power  of  the 
federal  government.  To  the  Court,  the  restriction  of  federal  regula- 
tory power  to  the  power  granted  by  the  commerce  clause  meant  that 
"the  distinction  between  direct  and  indirect  effects  of  intrastate  trans- 
actions upon  interstate  commerce  must  be  recognized  as  a  fundamental 
one,  essential  to  the  maintenance  of  our  constitutional  system,"  ^-° 

With  Justices  Cardozo  and  Stone  concurring  in  the  opinion,  the 
decision  of  the  Court  was  unanimous.  In  one  blow,  the  Court  had 
knocked  out  what  had  constituted  the  administration's  principal  do- 
mestic program  since  1933.^-^  Section  7 (a)  and  the  restraint  imposed 
by  the  recovery  effort  on  employers  desiring  to  discriminate  against 
union  members  collapsed  along  with  the  Recovery  Administration 
and  the  labor  boards.  The  effect  in  some  businesses  was  immediate.  In 
Detroit,  the  Fruehauf  Trailer  Company  ceased  to  meet  with  union 
representatives,  and  soon  foremen  were  circulating  around  the  plant 
firing  union  members  on  the  basis  of  a  list  furnished  by  the  company's 
spy  in  the  union.^-^  In  Aliquippa,  the  Jones  &  Laughlin  Corporation 
resumed  the  pressure  against  unionization  of  its  employees  to  the 
point  that  some  believed  it  was  greater  than  before  the  enactment  of 
NIRA.1^3 

Some  unions,  however,  prepared  to  resist  losing  any  of  the  ground 
gained  during  the  XRA  period,  Sidnej^  Hillman.  president  of  the 
Amalgamated  Clothing  "Workers,  had  been  warned  by  his  friend  Jus- 
tice Brandeis  that  NIRxA.  was  unconstitutional,  and  upon  hearing  a 
liroadcast  report  of  the  Schechter  decision,  rolled  off  a  couch  laughing, 
finally  recovering  enough  to  say  that  he  "knew  this  would  happen  all 
along."  Later,  while  preparing  to  leave  Washington,  Hillman  declared 
that  he  was  "going  to  raise  a  war  chest  of  a  million  dollars  through  my 
union  to  see  to  it  that  we  hold  onto  the  gains  labor  has  won."  ^^^  The 
union's  general  executive  board,  called  into  special  session,  authorized 
a  Xational  Emergency  Defense  Fund  of  a  million  dollars,  and  orga- 
nizers were  soon  being  sent  into  action.^^^  By  June,  1935,  organizers 
had  reached  the  employees  of  the  Friedman— Harry  IVIarks  Company 
in  Richmond,  and  union  meetings  were  beginning  to  be  held.^-° 

Roosevelt  expressed  surprise  at  the  Schechter  decision  and  at  the  fact 
that  the  Court  liberals  had  joined  in  the  opinion.  When  notified  of  the 
decision  by  telephone,  he  had  asked,  "Well  where  was  Ben  Cardozo? 
How  did  he  stand?  And  what  about  old  Isaiah  (Brandeis)  ?"  ^"^  Four 
days  after  the  decision,  the  President  attacked  the  opinion  in  his  press 
conference  for  an  hour  and  a  half.  It  contained,  lie  said,  "a  horse- 
ancl-buggy  definition  of  interstate  commerce."  He  had  already  been 
forced  by  events  to  throw  his  support  behind  another  policy  based  on 
the  broad  conception  of  the  commerce  clause  which  the  Court  had 


^^Ihid.  at  546-48. 

1-1  On  the  same  day  the  Court  also  invalidated  the  Frazier-Lemke  Act  in  Louisville 
Bank  v.  Radford,  295  U.S.  555,  and  rebuked  the  President  in  his  attempt  to  remove 
a  conservative  member  of  the  Federal  Trade  Commission  in  Humphrey's  Executor  v, 
Vnitcd  States.  295  U.S.  602. 

1-2  NA-Case  No.  C-2,  Fruehauf  Trailer  Co.,  Folder  No.  I,  Memorandum  from  G.  L. 
Patterson  to  NLRB,  Sept.  24,  1935  ;  Off.  Rep.  of  Proceedings  before  NLRB — Fruehauf, 
pp.  19.  5]?!. 

!-■'  Off.  Rep.  of  Proceedinirs  before  NLRB — Jones  &  Laughlin.  p.  391, 

12'  .Tosephson.  op.  cit.,  pp.  .S77-S0. 

12°  Seidman,  op.  cit..  p.  20.3. 

126  ]\jA — Case  No.  C^O,  Friedman — Harry  Marks  Co.,  Folder  No.  1,  Memorandum  from 
Gerhard  Van  Arkel  to  Charles  Fahy,  Sept.  30,  1935. 

12T  Gerhart,  op.  cit.,  p.  99. 
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rejected.  In  February,  Senator  Wagner  had  reintroduced  his  bill  guar- 
anteeing the  right  to  organize  and  providing  for  its  enforcement,  and 
it  had  passed  the  Senate  by  a  vote  of  63-12  eleven  days  before  the 
Schechter  decision.  Faced  Avith  the  likelihood  that  the  bill  would  pass 
the  House  with  strong  labor  support,  Roosevelt  endorsed  the  bill  three 
days  before  the  Court  invalidated  NIRA.^-^ 

With  Roosevelt's  belated  su])port,  the  Wagner  bill  promised  to  suc- 
ceed where  Section  7(a)  and  NRA  had  failed:  that  is,  in  eli'ecting  a 
fundamental  shift  of  power  between  employers  and  employees.  The 
recovery  effort  had  been  based  on  the  recognition  of  the  dominance  of 
employer  groups,  and  in  ever}-  important  test  of  strength  on  the  issue 
of  the  enforcement  of  Section  7  (a) ,  these  groups  had  won.  While  union 
membership  had  increased  by  almost  a  million  under  NRA,  the  effec- 
tiveness of  employer  countermeasures  was  demonstrated  by  the  fact 
that  membership  in  compaiij^  unions  had  almost  doubled  since  1933.^-'-* 
With  the  Wagner  bill  close  to  passage  in  Congress,  the  employers' 
position  of  dominance  was  seriously  threatened,  and  in  the  spring  of 
1935,  employer  groups  across  the  country  mobilized  for  the  legislative 
battle  ahead. 

i2«  James  ^MacGregor  Burns,  Roosevelt:  The  Lion  and  the  Fox  (New  York:  Harcourt, 
Brace  and  Cr>.,  1956),  pp.  210-23. 

^^^  In  1932  it  was  estimated  tliat  tlie  workers  under  company  union  plans  numbered 
about  one  and  a  quarter  million  ;  by  1934,  this  number  had  grown  to  about  two  and  a  half 
million.  See  Robert  R.  R.  Brooks,  When  Labor  Organizes  (New  Haven:  Yale  University 
Prcs.s,  1937),  p.  90. 


Chapter  4 
PASSAGE  OF  THE  WAGXER  ACT 

With  much  of  the  prestige  of  business  destroyed  by  the  economic 
debacle  of  1929,  emploj'er  groups  during  the  193b's  found  themselves 
reeling  under  the  frenetic  pace  of  the  Xew  Deal  and  the  complexity  of 
the  anti-depression  measures.  As  the  mood  of  the  country  shifted  to 
the  left  and  the  administration  abandoned  the  business-labor-govern- 
ment unity  once  symbolized  by  NIRA,  businessmen  were  placed  on  the 
defensive,  and  feelings  of  confusion,  fear,  and  anger  became  common 
in  the  business  community.  "We  feel  there  should  be  a  cessation  of  more 
of  the  so-called  reform  legislation,"  one  businessman  testified  in  1934. 
"We  have  got  mental  indigestion,  trying  to  keep  up."  -  Senator  Wag- 
ner's light  to  remedy  the  VN-eaknesses  of  the  XRA  labor  board  system 
and  to  provide  effective  enforcement  of  labor's  right  to  organize  only 
sent  another  of  a  series  of  chills  through  employer  groups.  In  January, 
1934,  William  F.  Long  of  the  Associated  Industries  of  Cleveland  ex- 
pressed the  mood  of  business  in  a  letter  to  James  A.  Emery,  general 
counsel  of  the  XAM.  Long  feared  that  "organizations  such  as  yours 
and  mine  are  not  doing  all  that  should  be  done  to  fight  the  determined 
effort  that  is  certainly  going  to  be  made  in  the  present  Congress  to  have 
the  Government  actively  encourage  unions  and  to  make  tlie  formation 
of  'company  unions'  difficult,  if  not  impossible."  In  addition,  he  doubted 
that  the  leadership  of  business  groups  had  adequately  warned  indus- 
trialists of  the  danger  of  governmental  encouragement  of  unions  and 
"told  them  frankly  that  industry  must  either  put  up  the  financial 
sinews  of  war  or  see  the  Open  Shop  destroyed."  He  suggested  that  rep- 
resentatives of  the  Xational  ]\Ietal  Trades  Association,  Xational  Found- 
ers Association,  the  Illinois  and  Michigan  Manufacturers'  Association, 
the  Employers'  Association  of  Detroit,  and  the  XAM  meet  "at  least 
once  every  fortnight  as  a  sort  of  war  council,  for  the  purpose  of  ex- 
changing opinions  and  if  possible  cori'clating  our  efforts.  I  cannot  avoid 
the  feeling  that  we  are  drifting."  - 

The  threat  of  governmental  action  against  industry  and  the  loss  of 
prestige  by  business  was  also  worrying  others.  During  the  winter  and 
spring  of  1934,  a  retired  vice  president  of  the  Du  Pont  corporation  and 
John  J.  Raskob,  a  vice  president  of  Du  Pont  and  ex-chairman  of  the 
Democratic  party,  corresponded  on  the  subject  of  the  loss  of  business 
prestige  and  the  political  threat  this  entailed.  Raskob  finally  suggested 
that  his  correspondent  "take  the  lead  in  trying  to  induce  the  Du  Pont 
and  General  Motors  groups,  followed  by  the  other  big  industries,  to  def- 
initely organize  to  protect  society  from  the  sufferings  which  it  is  bound 
to  endure  if  we  allow  communistic  elements  to  lead  the  people  to  believe 

1  Hearinsrs  before  the  Committee  on  Education  and  Labor  on  S.  2926,  73rd  Cong.,  2n(l 
Bess.,  p.  577. 

2  LaFoUette  Committee,  Hearings,  pt.  17,  p.  7573. 
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all  businessmen  are  crooks."  ^  The  result  wttS  tlie  formation  of  the 
American  Liberty  League  in  August  of  1934. 

Daring  the  League  formative  stages,  a  confidential  memorandum 
was  circulated  among  prospective  supporters  Avhich  sug^gested  that 
"however  efficient  such  an  organization  may  be,  it  will  have  great  diffi- 
culty in  accomplishing  its  work  unless  it  has  a  moral  or  emotional  pur- 
pose, and  thereby  creates  a  moral  or  emotional  issue."  "Nor  do  I 
believe,"  the  author  of  the  memorandum  continued,  "that  many  issues 
could  command  more  support  or  evoke  more  enthusiasm  among  our 
people  than  the  simple  issue  of  the  'Constitution,'  The  public  ignorance 
concerning  it  is  dense  and  inexperienced,  but,  nevertheless,  there  is  a 
mighty,  though  vague,  affection  for  it.  The  people,  I  believe,  need 
merely  to  be  led  and  instructed,  and  this  affection  will  become  almost 
worship."  *  This  was  a  succinct  statement  of  what  was  to  become  one 
of  the  principal  tactics  of  the  Liberty  League  and  other  business  groups 
in  their  opposition  to  governmental  regulation  during  the  1930's.  In 
choosing  this  tactic,  these  groups  could  identify  their  cause  with  the 
conception  of  the  Constitution  as  an  immutable  document  enforced  by  a 
powerless,  but  impartial,  judiciary.  Tlie  traditional  theory  of  the  judi- 
cial function,  sponsored  by  both  bench  and  bar,  had  long  inculcated  in 
the  people  this  view  of  an  unchanging  fundamental  law  and  a  passive 
judiciary.  Once  again  the  traditional  theories  of  judicial  impotence  and 
conservatism  were  to  travel  hand  in  hand. 

Against  no  other  piece  of  Xew  Deal  legislation  were  business' 
polemics  of  unconstitutionality  directed  more  urgently  than  the  Wag- 
ner Act.  Although  he  had  suffered  defeat  at  the  hands  of  the  adminis- 
tration when  Public  Resolution  Xo,  44  was  adoi:>ted  in  1034,  Wagner 
reintroduced  his  bill  in  the  Senate  in  February,  1935.  The  bill  had  been 
drafted  by  Wagner,  his  staff  assistants,  and  the  legal  staff  of  the 
NLRB.  The  President,  the  NRA,  and  the  Department  of  Labor  were 
not  participants,  and  even  the  A.F.  of  L.  played  only  a  minor  role.^ 
The  bill  guaranteed  the  right  of  employees  "to  self -organization,  to 
form,  join,  or  assist  labor  organizations,  to  bargain  collectively  through 
re])T'esentatives  of  their  own  choosing,  and  to  engage  in  concerted 
activities,  for  the  purpose  of  collective  bargaining  or  other  mutual  aid 
or  protection."  Employers  were  forbidden  to  "interfere  with,  restrain 
or  coerce"  employees  in  the  exercise  of  this  right  of  self-organization, 
to  "discriminate  or  interfere  with  the  formation  of  any  labor  organi- 
zation or  to  contribute  financial  or  other  support  to  it,"  to  discriminate 
in  regard  to  "hire  or  tenure  of  employment  or  any  terms  or  condition 
of  employment"  for  the  purpose  of  discouraging  membership  in  un- 
ions, and  to  "discharge  or  otherwise  discriminate"  against  any  em- 
ployee becanse  he  filed  charges  under  the  act.  It  was  provided,  how- 
ever, that  none  of  these  "unfair  labor  practices"  should  prevent  an 
employer  from  agreeing  to  a  closed  shop. 

To  prevent  these  nnfair  labor  practices,  the  bill  provided  for  a 
National  Labor  Relations  Board  composed  of  three  members  appointed 

s  Frederick  Rudolph,  "The  American  Liberty  League,  1934i-1940,"  American  Historical 
Review,  Vol.  55,  No.  1  (Oct.,  1950),  p.  19. 

^  Alpheus  T.  Mason,  Harlan  Fiske  Stone:  Pillar  of  the  Law  CNew  York:  The  Viking 
Press,  1950)),  p.  443.  See  also  Georse  Wolfskill,  The  Revolt  of  the  Conservatives,  A  His- 
tory of  the  American  Liberty  League  193^-1940  (Boston:  Houghton  Mifflin  Co.,  1962), 
pp.   110-13. 

''  Irving  Bernstein,  The  Nrw  Deal  Collective  Bargaining  Policy  (Berkeley  :  University  of 
California  Press,  1950),  p.  88. 
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by  the  President  and  serving  staggered  five-year  terms.  The  Board  was 
empowered  to  issue  complaints  against  employers  charged  with  com- 
mitting unfair  labor  practices,  to  snbpena  witnesses  and  evidence  and 
hold  hearings  to  determine  the  merits  of  such  charges,  and  to  issue 
cease  and  desist  orders  against  employers  found  to  be  committing  un- 
fair practices.  If  the  order  were  not  obeyed,  the  Board  could  petition 
the  federal  circuit  courts  for  orders  requiring  compliance  under  pen- 
alty of  contempt,  after  the  court  had  reviewed  the  record  of  the 
Board's  hearing  on  points  of  law.  The  findings  of  the  Board  on  points 
of  fact,  if  supported  by  evidence,  were  made  conclusive. 

In  addition  to  prohibiting  unfair  labor  practices,  the  bill  authorized 
the  NLRB  to  hold  representation  elections  and  certify  the  union 
selected  by  a  majority  of  employees  concerned  as  the  exclusive  bar- 
gaining agent  for  all  emploj^ees  within  the  bargaining  unit.  For  the 
purposes  of  such  elections,  power  was  lodged  in  the  Board  to  deter- 
mine whether  the  "unit  appropriate  for  the  purposes  of  collective  bar- 
gaining shall  be  the  employer  unit,  craft  unit,  plant  unit,  or  other 
unit."  Individual  employees  or  groups  of  emploA'ees,  however,  were 
permitted  to  present  grievances  to  their  employer.  Finally,  the  Board 
was  given  the  power  to  arbitrate  labor  disputes  upon  agreement  of 
the  parties  involved  and  to  file  arbitration  awards  in  federal  district 
courts  for  enforcement.^ 

The  drafters  of  the  Wagner  bill  attempted  to  hurdle  the  issue  of 
constitutionality  through  the  use  of  careful  language  in  a  "Declara- 
tion of  Policy"  and  in  their  definition  of  the  terms  "commerce"  and 
"affecting  commerce."  The  Declaration  of  Policy  stated  two  general 
bases  for  the  policy  embodied  in  the  bill.  First,  it  was  pointed  out  that 
the  inequality  of  bai-gaining  power  between  employei'S  and  employees 
led  to  failure  "to  maintain  equilibrium  between  the  rate  of  wages  and 
the  rate  of  industrial  expansion."  a  condition  which  "impairs  economic 
stability  and  aggre-^ates  recurrent  depressions,  with  consequent  detri- 
ment to  the  general  welfare  and  to  the  free  flow  of  commerce."  Sec- 
ondly, it  was  stated  that  denials  "of  the  right  to  bargain  collectively 
lead  also  to  strikes  and  other  manifestations  of  economic  strife,  which 
create  further  obstacles  to  the  free  flow  of  commerce."  It  was  declared 
to  be  the  policy  of  the  United  States  to  "remove  obstructions  to  the 
free  flow  of  commerce  and  to  provide  for  the  general  welfare  by  en- 
couraginir  the  practice  of  collective  barirfiinins-  .  .  ."  "  The  interstate 
aspect  of  the  Declaration  of  Policy  was  based  on  the  experience  of 
Congress  in  drafting  the  Packers  and  Stockyards  and  Grain  Futures 
acts,  as  well  as  on  the  language  used  by  the  Suprente  Court,  sustaining 
these  acts  in  Staff ord  v.  Wallace  and  Chicago  Board  of  Trade  v.  Olsen.^ 
In  both  cases  the  Court  had  stated  that  it  was  bound  by  a  declared 
fuidi]ig  by  Congi-ess  that  certain  practices  were  recurringly  utilized  in 
conspiracies  which  affected  commerce,  and,  in  the  Staff oixl  case,  it  had 
held  that  such  a  congressional  finding  could  be  considered  the  same  as 
proof  of  intent  to  restrain  commerce  in  an  anti-trust  prosecution.^ 

"  For  a  copy  of  the  original  bill,  S.  195S,  see  National  Labor  Relations  Boarc!.  Le(/islntiv(r 
HMory  of  the  Xational  Labor  Relations  Act  (Washincjton  :  Government  Printing  Office, 
1949),  Vol.  I,  pp.  1295-1310.   (Hereinafter  cited  as,  NLRB,  Legislative  History.) 

•  Ibid.,  p.  1295. 

s  258  U.S.  495  (1922)  :  262  U.S.  1  (192.3). 

ONLRB,  Legislative  History,  Comparisoa  of  S.  2926  and  S.  1958,  pp.  1338-42.  See 
above,  Chapter  II. 
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The  "Wagner  bill  defined  interstate  commerce  as  "trade  or  commerce, 
or  any  transportation  or  communication  relating  thereto,  among  the 
several  States  .  .  .  ,"  and  the  term  "affecting  conmierce"  was  defined  as 
"in  commerce,  or  obstructing  the  free  flow  of  commerce,  or  having  led 
or  tending  to  lead  to  a  labor  dispute  that  might  burden  or  affect  com- 
merce or  obstruct  the  free  flow  of  commerce.''  ^°  The  Board  provided 
for  in  the  bill  was  given  jurisdiction  o^•er  any  unfair  labor  practice 
which  affected  commerce  as  described  in  this  definition.  Here  again  the 
drafters  of  the  bill  relied  on  similar  language  in  the  Packers  and 
Stockyards  and  the  Grain  Futures  acts  and  the  fact  that  these  statutes 
had  been  sustained  by  the  Court.^^ 

With  the  draf  tmg  of  his  bill  completed,  Wagner  decided  that  the  best 
strategy  would  be  to  make  the  major  effort  for  its  passage  in  the  Senate, 
which,  because  of  the  election  of  1934,  had  become  the  more  liberal 
body  in  Congress.^^  xhe  result  was  that  both  the  proponents  and 
opponents  of  the  bill  concentrated  their  efforts  on  the  Senate  Commit- 
tee on  Education  and  Labor  during  the  hearing  stage  and  on  the  Senate 
itself  after  the  bill  reached  the  floor.  The  National  Association  of 
Manufacturers  became  the  general  co-ordinator  of  the  opposition 
efforts  of  business  groups,  and  as  the  date  for  the  hearings  approached, 
letters  were  sent  to  leaders  of  business  groups  calling  for  witnesses  to 
appear  in  Washington  "to  meet  the  onslaught  of  union  fostered  attacks 
on  industry.  .  .  .  This  is  the  most  important  cooperation  the  NAM 
ever  asked  of  you."  ^^ 
_  The  opposition  was  weakened  by  the  fact  that  their  arguments  were 
simply  reiterations  of  the  arguments  used  in  the  lOSl  hearings  and  bv 
the  fact  that  an  opposition  mail  campaign  directed  at  Congress  reached 
its  peak  too  soon  and  faltered  before  congressional  action  was  taken." 
As  in  the  1934  hearings,  however,  the  opponents  of  the  Wagner  bill 
occupied  most  of  the  time  before  the  committee.  James  A.  Emerv, 
general  counsel  of  the  NAM,  opened  industry's  attack  on  :March  21. 
"The  first  day  of  spring,  Mr.  Chairman,"  he  said,  "is  marked  by  con- 
sideration of  an  exotic  in  legislation,  which  we  trust  will  find  little 
favor  in  your  cultivated  consideration."  ^^  Emery's  arguments  against 
the  bill  were  again  based  principally  on  constitutional  considerations. 
He  argued  that  the  bill  contravened  tlie  tenth  amendment  by  attempt- 
ing to  confer  on  the  federal  government  jurisdication  over  manufac- 
turing and  production  enterprises  which  Avere  local  in  nature  and  sub- 
ject only  to  state  regulation ;  that  the  bill  violated  the  fifth  amendment 
by  mterfering  with  liberty  of  contract  and  by  authorizing  a  procedure 
for  the  Board  which  violated  the  guarantees  of  due  process ;  and  that 
the  bill  further  violated  t]ie  fourth  and  se^x-nth  amendments,  as  well 
as  article  III  of  the  Constitution,  by  delegating  judicial  power  to  the 
Board  and  by  conferring  on  it  an  arbitrary  power  of  investigation  and 
the  power  to  order  reinstatement  and  back  pay  for  discriminatorily 
discharged  workers.^^ 

^Uhid.,  1297-98. 

"  XLKB,  Legislative  History,  pp.  1347-4S,  1357-58. 
1^  Bernstein,  op.  cit.,  pp.   88,  100. 
IS  LaFollette  Committee,  Hearings,  pt.  17,  p.  9059. 
"  LaFollette  Committee.  Hearings,  p.   14194. 

15  Hearings   before  the   Senate   Committee   on   Education   and   Labor   on    S.    193S,    74th 
Cong..   1st.  sess.,  p    241. 
is/b/rf.,  pp.   1629-30. 
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Following  Emery's  presentation  came  a  phalanx  of  opposition  from 
representatives  of  all  types  of  business  and  industry.  The  attacks  on 
tlie  bill,  other  than  constitutional  objections,  centered  on  the  provision 
outlawing  company  unions  and  the  provision  authorizing  a  majority  of 
workers  to  determine  the  exclusive  bargaining  agent  for  all  employees 
in  a  collective  bargaining  unit.  It  was  contended  that  company  unions 
were  generally  useful  instruments  of  industrial  peace  and  that  the 
majority  rule  provision  arbitrarily  denied  the  rights  of  individuals  or 
minority  groups  of  employees. 

One  of  the  most  effectively  organized  industrial  gi'oups  to  appear 
was  the  steel  industry,  which  began  its  appearance  in  opposition  on 
]March  26.  Appearances  by  representatives  of  the  Iron  and  Steel  In- 
stitute and  executives  from  the  individual  steel  companies  were  fol- 
lowed by  testimony  of  representatives  of  the  company  unions  in  the 
steel  industry.  These  representatives  testified  on  the  effectiveness  of 
their  organizations  and  the  preference  of  a  majority  of  the  steel  work- 
ers for  such  representation.  The  representative  of  the  Jones  &  Laughlin 
Emj^loyees'  Eepresentation  Plan  at  Aliquippa,  for  example,  testified 
that  a  majority  of  workers  there  preferred  the  company  union  and  that 
the  Amalgamated  Association  local  was  defunct.  According  to  the 
company  union's  spokesman,  an  Amalgamated  organizer  had  been 
sent  to  Aliquippa,  "but  he  was  withdrawn  wlien  the  Pittsburgh  papers 
published  a  story  showing  that  he  had  been  guilty  of  a  criminal  assault 
on  his  ten-year-old  stepdaughter.  Two  weeks  ago  one  of  their  members 
was  found  guilty  of  felonious  assault  and  battery  in  the  Beaver  Court, 
after  he  had  stabl^ed  one  of  our  employees  because  he  refused  to  join 
the  Amalgamated.  It  is  not  surprising  that  our  workmen  have  shown 
their  preference  to  our  plan."  ^^ 

To  counter  this  testimony,  the  A.F.  of  L.  transported  representatives 
of  the  Aliquippa  local  to  Washington  a  few  days  later.  They  testified 
that  the  local  had  organized  a  majority  of  Jones  &  Laughlin's  em- 
ployees at  Aliquippa,  but  that  there  were  "men  fired  just  lately  for  the 
least  little  thing,  without  any  reason  whatsoever.  Our  men  are  scared; 
and  they  have — the  company— spies  all  over  the  street  following  us."  ^^ 

Despite  this  protest,  the  roll  call  of  industry  continued.  The  Auto- 
mobile Manufacturers'  Association  ^^  entered  strong  objections  to  the 
bill,  as  did  the  American  Newspaper  Publishers'  Association,  whose 
representative  denounced  it  as  "unfair  and  one-sided  legislation,  which 
amounts,  in  practical  application,  to  a  labor  dictatorship."  "°  Finally, 
on  April  2,  James  A.  Emery  again  appeared  to  round  out  industry's 
case  on  the  last  day  of  hearings.  Again  he  attacked  the  bill  on  the 
grounds  that  its  application  to  production  or  manufacturing  enter- 
prises would  be  unconstitutional,  citing  twenty  cases  in  which  the  lower 
federal  courts  had  ruled  that  NIEA  could  not  be  applied  to  such 
enterprises  under  the  commerce  clause.-^  And  he  reiterated  that  the  bill 
arbitrarily  interfered  with  liberty  of  contract,  the  "right  of  a  man  to 
make  a  contract  to  enter  into  engagements  for  the  sale  of  his  labor  or 

^'  Ibid.,  p.  459. 
"  Ibid.,  p.   665. 

1'  Formerly  the  Automobile  Chamber  of  Commerce. 

-■"  Hearinjrs   before   the    Senate   Committee   on   Education   and   Labor   on    S.    195S,    74th 
Con?..  1st  sess..  pp.  593,  637. 
-^lUd.,  pp.  840^4. 
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for  the  sale  of  his  goods  or  for  the  sale  of  his  talent  or  for  the  sale  of 
his  services  in  any  way  he  pleases.  .  .  ."  "Freedom  of  contract  is  the 
rule,"  Emery  declared,  "restraint  the  exception."  -^ 

Frances  Perkins  had  thought  that  the  leadership  of  the  A.F.  of  L. 
would  oppose  the  Wagner  bill  because  of  its  objections  to  the  basing  of 
recognition  on  elections  and  majority  nile.-^  Wagner,  however,  had 
sold  the  bill  to  the  federation,  and  it  lobbied  effectively  for  its  passage, 
counteracting  the  massive  assault  by  industry.  On  April  29,  the  A.F.  of 
L.  held  a  conference  of  four  hundred  represeiitatives  of  its  internation- 
al unions  w^ho  divided  into  state  groups  and  called  upon  congressmen 
urging  the  passage  of  the  bill.-^  These  efforts  were  rewarded  when  on 
May  2  the  Senate  committee  reported  the  bill  favorably  with  few  basic 
amendments.  The  committee  rewrote  the  declaration  of  policy  to  elimi- 
nate any  reference  to  the  general  welfare  in  order  to  base  the  act 
wholly  on  the  commerce  clause.  The  rationale  that  inequality  of  bar- 
gaining power  between  employers  and  employees  reduced  purchasing 
power,  thus  tending  to  produce  depressions,  was  retained,  however, 
and  was  a  constitutional  basis  for  the  act  at  least  as  important  as  the 
theory  that  the  denial  of  the  right  to  organize  tended  to  lead  to  strikes 
affecting  commerce.'^  The  committee  also  eliminated  the  provisions  of 
the  original  bill  giving  arbitration  powers  to  the  NLRB.-*^ 

Wagner  and  his  assistants  w^rote  the  committee  report  accompany- 
ing the  bill,  using  language  which  they  hoped  would  guide  the  courts 
in  ruling  on  the  act.-"  In  the  section  of  the  report  dealing  with  con- 
stitutional issues,  the  Texas  and  Neio  Orleans  case  upholding  the  Rail- 
way Labor  Act  was  relied  on  to  rebut  objections  based  on  the  liberty  of 
contract.  On  the  commerce  question,  the  anti-trust  cases  involvmg* 
labor,  mainly  the  Goronado^  Duplex^  and  Bedford  cases,  and  Wilson  v. 
New,  Staffoixl  v.  Wallace,  and  Chicago  Board  of  Trade  v.  Olsen  were 
relied  upon.  "^Vliile  this  bill  of  course  does  not  intend  to  go  beyond  the 
constitutional  power  of  Congress,"  the  report  stated,  "as  that  power 
may  be  marked  out  by  the  courts,  it  seeks  the  full  limit  of  that  power  in 
preventing  these  unfair  labor  practices.  It  seeks  to  prevent  them, 
whether  they  burden  interstate  commerce  by  causing  strikes,  or  by 
occurring  in  the  stream  of  interstate  commerce,  or  by  overturning  the 
balance  of  economic  forces  upon  which  the  full  flow  of  commerce 
depends."  -^ 

The  Wagner  bill  failed  to  attract  the  support  of  the  administration 
despite  the  Senate  committee's  favorable  report.  Both  the  NRiV  and 
the  Department  of  Labor  were  unenthusiastic,  as  was  the  Senate  ma- 
jority leader,  Joe  Robinson.  This  did  not  prevent,  however,  attempts 
by  the  administrative  agencies  to  add  the  powers  conferred  on  the 
NLRB  to  their  own  domains.  General  Johnson,  although  opposed  to 
the  bill,  hoped  the  Board  would  be  attached  to  the  NRA  if  it  passed. 
Frances  Perkins  also  hoped  the  Board  would  be  added  to  the  Labor 
Department,-^  while  the  Justice  Department,  through  Senator  Robin- 
son, sought  to  attach  an  amendment  transferring  the  conti'ol  of  the 

^lUih,  p.  853. 

-3  Frances  Perkins,  The  Roosevelt  I  Knew  (New  York:  The  Viking  Press,  1946),  p.  243. 

^'i  Bernstein,  op.  cit.,  p.  111. 

^  NLRB,  Lec/islative  History,  Vol.  II,  pp.  2285-86. 

28  Ihid.,  pp.  229.5-97. 

27  Bernstein,  op.  cit.,  p.  112. 

"^  Sena.te   Report   No.    573,   Committee   on   Education  and  Labor,   74th   Cong,   1st  sess.^ 
pp.  17-19. 

28  Perkins,  op.  cit.,  pp.  239-40. 
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Board's  litigation  to  the  local  district  attorneys.^"  The  Justice  Depart- 
ment's attempt  at  amendment,  if  it  had  succeeded,  would  have  had 
serious  consequences  in  the  litigation  testing  the  act's  constitutionality, 
since  the  Board's  ultimate  success  in  this  area  was  based  to  a  great 
extent  on  its  ability  to  select  its  test  cases  and  control  their  prepara- 
tion and  legal  defense  from  the  hearing  stage  to  the  Supreme  Court. 

More  important  to  the  bill's  chances  than  this  administrative  infight- 
ing, however,  was  the  failure  of  Roosevelt  to  give  it  his  support.  He 
had  hardly  been  consulted  on  the  subject  during  the  early  drafting 
stages,^^  and  when  Wagner  had  asked  for  his  support  before  the  bill's 
introduction,  the  President  had  refused.^^  Roosevelt  was  still  adhering 
to  a  middle  political  position  which  included  the  NRA  concept  of  busi- 
ness-labor cooperation,  and  in  the  face  of  the  approaching  presidential 
election  in  1936  he  may  have  been  afraid  to  lose  business  support  by 
backing  the  Wagner  bill.  In  addition,  according  to  Rexforcl  Tugwell, 
Roosevelt  was  appealing  over  the  heads  of  labor  leaders,  whom  he  con- 
tinued to  distrust,  '"on  issues  otlier  than  those  having  to  do  with  orga- 
nization. Such  matters  were  absorbing  to  leaders  but  not  to  the  rank 
and  file,  and  Franklin  could  talve  advantage  of  this."  The  President's 
sponsorship  of  social  security,  Tugwell  believes,  consolidated  a  rank- 
and-file  support  from  labor  "that  from  then  on  could  be  counted  on. 
There  was  nothing  labor  leaders  could  do  but  go  along."  ^^  Thus,  even 
after  the  Senate  committee's  favorable  report,  when  Wagner  called  on 
Roosevelt,  he  managed  to  get  only  a  pledge  that  the  administration 
would  not  oppose  the  bill's  coming  to  the  Senate  floor.  This  was  enough 
for  the  Senator,  however,  since  he  was  convinced  his  bill  would  pass 
if  it  came  to  a  I'ote.^* 

Directing  the  NA]M's  campaign  against  the  bill,  James  A.  Emery 
was  also  convinced  that  the  bill's  prospects  were  good  and  that  indus- 
try's position  was  desperate.  Early  in  1934,  the  NAM's  Employment 
Relations  Committee  had  decided  to  seek  legislation  prohibiting  "co- 
ercion of  workers  from  any  source,"  and  Emery  decided  to  attempt  to 
procure  such  an  amendment  to  the  Wagner  bill  on  the  Senate  floor. 
^'On  the,  Senate  side,"  he  wrote  privately,  "the  struggle  is  yet  to  divert 
it,  with  an  effort  to  secure  amendment,  if  it  comes  up,  that  will  pro- 
hibit coercion  or  intimidation  by  'any  person.'  We  believe,  if  this 
amendment  is  adopted,  the  labor  group  would  not  want  the  bill,  for  it 
would  prevent  the  tactics  which  they  believe  essential  for  their 
success."  ^^ 

The  bill  came  to  the  Senate  floor  for  debate  on  ]May  14,  and  two  days 
later  the  committee  amendments  were  accepted.  Senator  Tydings  of 
Maryland  then  offered  the  NAM-sponsored  amendment  which  guar- 
anteed the  right  of  employees  to  organize  "free  from  coercion  or  in- 
timidation from  any  source."  Wagner  immediately  attacked  the  pro- 
posal, ]3ointing  out  that  the  courts  in  many  instances  had  interpreted 
coercion"  to  include  picketing  and  peaceful  persuasion  to  join  a  union. 
Senator  Norris  joined  Wagner  in  opposition,  saying  that  "the  courts 

3"  NLRB,  Leoislntive  History,  Vol.  II  pp.  2319-20. 

31  Perkins,  op.  cit.,  p.  2."n. 

32  Bernstein,  op.  cit.,  p.  89. 

33  Rexforrl  G.  Tugwell,  The  Democratic  Roosevelt  (Garden  City:  Doubledaj-  &  Co.,  Inc., 
19.-7).  pp.  .1.36-37. 

3*  Bernstein,  op.  eit.,  p.  11.5. 

35  LaFollette  Committee.  Hearings,  pt.  17,  pp.  14056-202. 
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are  going  to  construe  this  measure,  if  it  shall  become  law,  and  when 
they  get  through  with  it,  as  often  happens,  we  may  not  know  our  own 
child."  The  Tydings  amendment  was  finally  defeated  by  a  vote  of  21 
to  50,  and  the  opposition  was  forced  to  switch  to  constitutional  ol^jec- 
tions  to  the  bill.  Senator  Hastings  of  Delaware  submitted  a  brief  cit- 
ing the  Adair-Gofpage-Uitcliinan  line  of  cases  as  proof  of  the  meas- 
ure's unconstitutionality,  "It  is  more  or  less  a  joke  around  the  Senate," 
he  said,  "that  anybody  who  talks  about  the  Constitution  or  raises  a 
constitutional  question  considers  himself  a  constitutional  lawyer.  From 
my  point  of  view,  one  does  not  have  to  be  anything  more  than  a  law 
student  to  reach  the  conclusion  that  the  proposed  act  is  unconstitu- 
tional." The  constitutional  objections,  like  the  XAM  amendment,  were 
brushed  aside,  however,  and  on  May  16  the  bill  passed  the  Senate  by 
a  vote  of  63  to  12.^*^ 

This  overwhelming  vote  of  approval  apparently  convinced  Eoosevelt 
that  the  bill  was  sure  to  pass  the  House  also,  and  on  May  25,  after 
holding  a  conference  with  AVagner,  Sidney  Hillman,  John  L.  Lewis, 
and  administration  officials,  the  President  announced  his  support  of 
the  bill.^"  The  measure  had  already  been  rej^orted  favorably  by  the 
House  Committee  on  Labor,  which  had  added  onlv  one  major  amend- 
ment making  the  XLRB  a  part  of  the  Department  of  Labor.^s  Two 
days  after  the  President's  endorsement  of  the  bill,  however,  the  Su- 
preme Court  invalidated  the  XIEA  in  the  Schechter  case  and  by  its 
narrow  reading  of  the  commerce  clause  cast  new  doubt  on  the  constitu- 
tionality of  the  Wagner  bill.  The  decision  buoyed  up  the  hopes  of  the 
employer  groups  opposing  the  bill  Init  did  not  lessen  tlieir  campaign 
of  protest  directed  against  the  President  and  Congress.  On  ]May  28,  the 
])resident  of  the  NAM  telegraphed  another  industrial  leader  that  he 
believed  the  "Court  decision  clearly  destroys  foundation  of  the  legisla- 
tion, but  proponents  are  redoubling  efforts' for  such  a  l)ill  which  makes 
it  necessary  to  keep  up  telegrams  of  industrial  protest  to  President. 
Status  in  Congress  uncertain  but  until  finally  disposed  of  keep  up  the 
effort."  Another  XAM  official  advised  continuance  of  "every  form  of 
expression  on  House  members,  especially  members  of  House  Rules 
Committee.  .  .  .  Letters  to  President  should  emphasize  lack  of  ^:oer- 
cion  from  any  source  provision.'  "  '^  Pul^lishers,  too,  feared  the  meas- 
ure would  pass  despite  the  Schechter  decision.  An  American  Xews- 
paper  Publishers'  Association  spokesman  advised  that  "some  group 
re]3resenting  all  daily  newspaper  ]3ublishers  be  equipped  to  act  in  their 
behalf  Avithout  delay,"  ancl  The  Xational  Editorial  Association  sug- 
gested that  publishers  "wire  their  congressmen  to  call  on  House  lead- 
ers and  especially  on  uiembers  of  the  House  Rules  Committee  to 
prevent  issuance  of  a  rule  which  Avould  ensure  a  vote  on  the  Bill."  *° 

Although  the  Schechter  opinion  seemed  to  confirm  the  constitutional 
objections  employer  groups  had  always  voiced  against  his  bill,  Wag- 
ner countered  witli  a  jniblic  statement  arguing  that  the  Court's  lan- 
guage left  room  within  the  commerce  clause  to  sustain  the  bill.  "The 
Court  has  made  it  clear  in  a  long  series  of  decisions,"  he  said,  "that  the 
issue  of  whether  a  practice  'directly'  affects  interstate  commerce,  and 

36  70  CoiiQ.  Rec.  7fi4S-81 . 

"' P.prnstein,  op.  cit.,-p.  11 R. 

3''  NlyKB.  Legislative  JRisiory,  Vol.  IT.  p.  294R. 

"^  LoFoUettp  Committpp.  Benrlnqs,  pt.  17.  pp.  14206-07, 

«»  EiJitor  rf  Publisher,  Vol.  68  (June  1,  1935),  pp.  3,  11. 
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thus  is  subject  to  federal  regulation  depends  more  upon  the  nature 
of  the  practice  than  upon  the  area  of  activitj^  of  the  business  in  which 
the  practice  occurs."  "It  is  clear,"  he  continued,  "that  the  ScJiecliter 
decision  limits  federal  supervision  of  wages  and  hours  in  situations 
where  federal  efforts  to  maintain  industrial  peace,  and  thus  to  prevent 
interference  with  the  physical  flow  of  goods,  would  be  sustained." 
AVhile  giving  this  public  show  of  confidence,  Wagner  was  able  to  have 
the  bill  recommitted  to  the  House  Labor  Committee  for  the  purpose 
of  redrafting  the  declaration  of  policy  and  the  definitions  of  commerce 
in  the  light  of  the  Court's  action.*^ 

As  re-reported  on  June  10,  the  bill  contained  a  new  "Finding  and 
Policy,"  which  was  more  careful  and  more  specific  in  explaining  the 
act's  basis  on  tlie  commerce  clause.  The  bill  now  declared  that  the  denial 
by  employers  of  the  right  to  organize  led  "to  strikes  and  other  forms 
of  industrial  strife  or  unrest,  which  have  the  intent  or  the  necessary 
effect  of  burdening  or  obstructing  .  .  .  commerce  by  (a)  impairing 
the  efficiency,  safety,  or  operation  of  the  instrumentalities  of  com- 
merce; (b)  occurring  in  the  current  of  commerce;  (c)  materially  af- 
fecting, restraining,  or  controlling  the  flow  of  raw  materials  or  manu- 
factured or  processed  goods  from  or  into  the  channels  of  comm.erce ;  or 
(d)  causing  diminution  of  em.ployment  and  wages  in  such  volume  as 
substantially  to  impair  or  disrupt  the  market  for  goods  flowing  from 
or  into  the  channel  of  commerce."  In  the  new  "Finding  and  Policy," 
the  purchasing  power  theory — that  is,  that  the  inequality  of  bargain- 
ing power  and  the  employee's  lack  of  "full  freedom  of  association  or 
actual  liberty  of  contract"  reduced  wages  and  aggravated  depres- 
sions— followed  the  more  sjiecific  argument  on  the  commerce  question. 
Finally,  the  "Finding  and  Policy"  stated  the  fhiding  of  Congress  that 
the  protection  of  the  right  to  organize  and  bargain  collectively  "safe- 
guards commerce  from  injury,  impairment,  or  interruption,  and  pro- 
motes the  flow  of  commerce  by  removing  certain  recognized  sources 
of  industrial  strife  and  unrest.  .  .  ."  *- 

As  further  clarification,  the  term  "commerce"  was  redefined  as 
meaning  "trade,  traffic,  commerce,  transportation,  or  communication 
among  the  several  States  .  .  .  ,"  *^  and  the  term  "affecting  commerce" 
was  also  redefined  as  meaning  "in  commerce,  or  burdening  or  obstruct- 
ing commerce  or  the  free  flow  of  commerce,  or  having  led  to  or  tend- 
ing to  lead  to  a  labor  dispute  burdening  or  obstructing  commerce  or  the 
free  flow  of  commerce."  ^* 

After  these  changes  had  been  made,  the  bill  wag  re-reported  and 
given  a  rule  by  the  Rules  Committee  on  June  18.  The  Committee's  rule 
allowed  consideration  of  the  bill  in  the  Committee  of  the  Whole  with 
debate  limited  to  three  hours  and  with  amendments  subject  to  the  five- 
minute  rule.''^  Despite  the  care  with  which  the  measure  had  been  re- 
drafted to  reinforce  its  constitutional  basis,  the  opposition's  major  at- 
tack was  along  constitutional  lines.  "We  have,"  an  opposition  member 

^  Bernstein,  op.  cU.,  p.  121-22. 

^2  NLKB.  LeqiRlatire  Hifttory,  Vnl.  II.  pp.  Z(\?,n-?A. 

*3  IMd.,  p.  3035.  The  bill  as  passed  by  the  Senate  had  defined  commerce  as  "trade,  traffic 
or  commerce,  or  any  transportation  or  communication  relating  thereto.  .  .  ."  The  new 
draft  therefore  narrowed  the   definition   somewhat. 

**  Ihid.  The  Senate  version  had  read  "in  commerce,  or  burdening  or  affecting  commerce, 
or  obstructing  the  free  flow  of  commerce,  or  having  led  or  tending  to  lead  to  a  labor  dispute 
that  might  burden  or  affect  commerce  or  obstruct  the  free  flow  of  commerce." 

«  79  Cong.  Rec.  9668. 
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•tleclared,  "tlie  remarkable  situation  of  the  legislative  and  executive 
branches  deliberately  and  willfully  engaged  in  enacting  legislation  to 
vest  powers  in  the  administrative  branch  which  powers  they  know 
the  Constitution  says  are  not  within  the  jurisdiction  of  the  Federal 
Government."  Kepresentative  Cox  of  Georgia  believed  that  the  "pur- 
pose of  the  measure,  as  all  honest  minds  must  confess,  is  to  circumvent 
the  effect  of  the  recent  ruling  of  the  Supreme  Court  in  the  Schechter 
-case,"  and  another  Kepresentative  asked,  "'Is  there  a  good  lawyer  in  this 
House  who  for  one  moment  believes  that  such  a  law  would  be  upheld  by 
the  Supreme  Court?  Certainly  it  will  not  stand.  Passing  this  bill  is  a 
futile  thing.  It  is  a  mere  gesture."  *^ 

The  opposition's  constitutional  arguments  were  answered  principally 
by  Representative  Truax  of  Ohio.  The  opposition,  he  said,  "talk  about 
the  Constitution.  If  I  felt  the  way  some  of  the  constitutional  lawyers 
feel  about  the  Constitution  and  about  the  decisions  of  the  Supreme 
Court,  I  would  be  in  favor  of  abolishing  the  Congress  and  letting  the 
Supreme  Court  do  the  legislating  for  the  people  "of  this  country.  Mr. 
Chairman,  do  you  know  if  you  gave  the  people  of  this  country  "a  vote 
on  some  of  these  decisions  of  the  Supreme  Court,  the  people  would 
sweep  the  Supreme  Court  into  oblivion  by  a  vote  of  100  to  1?"  The 
Court,  Truax  charged,  had  failed  to  think  in  terms  of  humanity  and 
thought  instead  in  terms  of  property  rights.  Closing  his  defense  of  the 
bill,  he  castigated  the  opposition  for  their  interminable  constitutional 
objections  and  asked,  "What  are  you  going  to  do  with  this  sacred  old 
Constitution  ?  You  cannot  eat  it,  you  cannot  wear  it,  and  you  cannot 
sleep  in  it."  ^^ 

When  the  bill  was  read  for  amendment,  the  XAM-sponsored  "coer- 
cion from  any  source"  amendment  Avas  again  offered  several  times  but 
was  voted  down  on  each  occasion.  The  committee's  amendment  i^lacing 
the  XLRB  in  the  Department  of  Labor  was  rejected,  however,  and  the 
provision  in  the  bill  describing  the  units  appropriate  for  collective 
bargaining  as  being  "the  employer  unit,  craft  unit,  plant  unit,  or  other 
unit"  was  amended  to  limit  the  appropriate  unit  to  the  employees  of  one 
employer.*^  The  success  of  this  amendment  was  probably  due  to  the 
uneasiness  exj^ressed  by  A.F.  or  L.  leaders  on  the  appropriate  unit 
question.  The  issue  of  industrial  unionism  was  growing  more  serious  as 
the  federation's  convention,  scheduled  for  October,  approached,  and 
AVaofner  had  been  forced,  in  early  June,  to  reassure  some  of  the  adamant 
craft  union  leaders  on  the  lodging  of  this  crucial  power  in  the  Board.'*" 

Pressure  from  publishers  was  also  in  evidence  when  an  amendment 
was  introduced  by  Representative  Comiery,  the  s]:)onsor  of  the  bill  in 
the  House,  which  provided  that  nothing  in  the  act  "would  abridge  free- 
dom of  speech  or  the  press  as  guaranteed  by  the  First  Amendment."  The 
publishers  had  convinced  Wagner  of  the  genuineness  of  their  fears  that 
unless  such  a  provision  were  added  to  the  bill  it  would  imperil  a  free 
press.  "I  suggested  it  to  Chairman  Connery  for  inclusion  in  the  House," 
Wngner  later  said  of  the  provision,  "although  I  believed  at  the  time, 
and  still  believe,  it  is  not  necessary  and  that  the  fears  are  unfounded."  ^^ 

^e  7?) (V7..  9078-9701. 

^~  79  Cono.  Fee.  9714-5  5. 

<'  79  Conn.  Rec.  9718-28. 

*^  Bernstein,  op.  cit.,  p.  126. 

^"  EfUfor  &  Publisher,  Vol.  68  (June  29.  19.35).  p.  3.  Here  I  disasree  with  Bernstein's 
oxoellent  fin.ilysis.  since  he  states  that  the  pressure  for  this  amendment  came  from  the 
White  House.  See  Bernstein,  op.  cit.j  p.  126. 
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With  both  Wagner's  and  Connery's  sponsorship),  the  amendment  was 
easily  adopted  in  the  House. 

Followino;  the  "free  press"  amendment,  the  House  quickly  passed  the 
bill  by  an  unrecorded  vote.  The  Senate  refused  to  accept  the  House 
amendments  and  a  conference  committee  was  agreed  to.°^  The  commit- 
tee, which  reported  on  June  26,  accepted  the  House's  rejection  of  the 
Board  as  a  part  of  the  Department  of  Labor  and  rewrote  the  provision 
relating  to  appropriate  bargaining  units  so  that  it  read  "employer  unit^ 
craft  unit,  plant  miit,  or  "subdivision  thereof,"  thus  narrowing  the 
NLRB's  discretion  on  the  issue.^-  The  conference  committee  also 
spurned  efforts  by  industry,  acting  through  the  Secretary  of  Com- 
merce, to  procure  adoption  of  the  "coercion  from  an}^  source"  amend- 
ment, and  agreed  to  the  elimination  of  the  "freepress"  amendment 
under  pressure  from  the  American  Newspaper  Guild.^^  "There  is  no 
reason,"  the  conference  committee  report  stated,  "why  the  Congress- 
should  single  out  this  provision  of  the  Constitution  for  special  affimia- 
tion.  The  amendment  could  not  possibly  have  had  any  legal  effect, 
because  it  was  merely  a  restatement  of  the  first  amendment  of  the  Con- 
stitution, which  remains  the  law  of  the  land  irrespective  of  congres- 
sional de<:-laration."  ^* 

The  report  of  the  conference  committee  was  accepted  by  both  houses 
on  June  27,  and  the  congressional  battle  was  over."  Roosevelt  signed 
the  bill  on  July  5,  issuing  a  statement  drafted  by  the  Department  of 
Labor  and  approved  by  Wagner  which  again  confronted  the  consti- 
tutional issues  involved  with  caution.  The  Wagner  Act,  the  President 
said,  "does  not  cover  all  industry  and  labor,  but  is  applicahle  only 
when  violation  of  the  legal  right  of  independent  self -organization 
would  burden  or  obstruct  interetate  commerce.  xVccepted  by  manage- 
ment, labor,  and  the  public  with  a  sense  of  sober  responsibility  and  of 
willing  cooperation,  however,  it  should  serve  as  an  important  step 
toward  the  achievement  of  justice  and  peaceful  relations  in  indu^^trv.'' •'^^ 
With  Roosevelt's  signature  affixed  to  the  bill,  Wagner's  long  fight  in 
behalf  of  labor  had'come  to  an  end.  He  had  maneuvered  the  National 
Labor  Relations  Act  through  Congress  despite  indifference  and  hos- 
tility from  the  executive  branch  and  a  campaign  of  opposition  which 
was"^  called  "the  greatest  ever  conducted  by  industry  regarding  any 
Congressional  measure."  ^^ 

Under  the  terms  of  the  act,  employers  were  now  prohibited  from 
interfering  with  the  exercise  of  their  employees'  right  to  organize, 
from  dominating  or  financing  a  company  union,  and  from  discharg-ing 
or  discriminating  in  regard  to  conditions  of  employment  for  the  pur- 
pose of  discouraging  membership  in  a  union.  The  act  also  provided 
that  employers  who  refused  to  bargain  collectively  with  their  employ- 
ees were  guilty  of  an  unfair  labor  practice.  A  majority  of  employees 
in  any  given  bargaining  unit,  on  the  other  hand,  could  determine  the 
collective  bargaining  representatives  of  all  the  employees  in  such  a 
unit  after  an  NLRB-supervised  election.  The  greatest  test  for  the 

=1 79  Co«f7.  i?ec.  9730-31  :  9778 ;  9Sfi4.  ,      ,„    .     „  .  „  ..-  ^^*v 

=2  National  Labor  Relations  Board.  Report  No.  1371,  House  of  Representatives,  74tn 
Cong.,  1st  sess.  (June  26,  1935),  pp.  2-4. 

^Bernstein,  op.  cit.,  p    127. 

^*  National  Labor  Relations  Board,  Report  No.  13(1,  p.  6. 

55  79  Cong.  Rec.  10259  :  10300.  ^r^  „„    ,      .  ,  .,• 

=«  Bernstein,  op.  cit..  p.  127.  For  the  text  of  Roosevelt's  statement,  see  NLRB,  Legislative 
Ei-Hon/.  Vol.  II.  p.  3269. 

^-^  Ibid.,  p.  110. 
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Wagner  Act,  that  of  its  constitutionality,  remained  to  be  met,  however, 
and  despite  the  care  with  which  its  drafters  had  handled  the  issue, 
those  who  held  the  negative  position  could  speak  with  much  assurance 
in  the  spring  of  1935.  The  act  was  essentially  a  bet  on  the  broad  con- 
ception of  interstate  commerce  which  the  Supreme  Court  had  em- 
braced in  the  Stafford  and  Olsen  cases  and  the  conception  of  due 
process  to  which  the  Court  had  adhered  in  the  Texas  and  New  Orleans 
case.  But  as  the  act  passed  Congress,  the  Court  appeared  to  be  reading 
the  commerce  clause  with  increasing  narrowness.  In  addition  to  the 
doctrine  of  the  SchecJiter  case,  the  Court  had  also  adopted  a  narrow 
reading  of  the  commerce  power  in  Railroad  Retirement  Boafrd  v. 
Alton,  where  it  invalidated  a  railroad  pension  scheme  adopted  by 
Congress  in  1934.^^ 

The  act  had  provided  that  employee  and  employer  contributions  be 
paid  into  the  federal  treasury  and  that  the  fund  thus  established  would 
be  used  for  the  pensioning  of  superaiuiuated  railwaj^  employees.  Cover- 
age was  extended  to  persons  in  the  employ  of  carriers  one  year  prior 
to  the  passage  of  the  act,  if  they  re-entered  the  service  at  some  future 
date.  In  an  opinion  by  Justice  Roberts,  the  Court  held  that  treating 
the  contributions  of  all  railroads  as  one  retirement  f  mid  and  the  exten- 
sion of  coverage  to  employees  who  had  left  the  service  were  denials  of 
duo  process  of  law.  The  act,  Roberts  said,  "is  not  only  retroactive  in 
that  it  resurrects  for  new  burdens  transactions  long  since  past  and 
closed ;  but  as  to  some  of  the  railroad  companies  it  constitutes  a  naked 
appropriation  of  private  property  upon  the  basis  of  transactions  with 
which  the  owners  of  the  property  were  never  connected.  Thus  the  Act 
denies  due  process  of  law  by  taking  the  property  of  one  and  bestowing 
it  upon  another."  ^^ 

Having  found  the  act  unconstitutional  on  due  process  grounds,  the 
Court  proceeded  to  hold  it  invalid  also  on  commerce  grounds.  The  act's 
purpose  was  stated  as  being  "the  satisfactory  retirement  of  aged  em- 
ployees," the  creation  of  possibilities  for  "greater  employment  oppor- 
tunity and  more  rapid  advancement,"  and  the  "greatest  practicable 
amount  of  relief  from  unemployment  and  the  greatest  jiossible  use  of 
resources  available  for  said  purpose  and  for  payment  of  annuities  for 
the  relief  of  superannuated  employees."  ^^  The  Court  held,  however, 
that  the  purpose  of  the  act  was  simply  to  foster  "a  contented  mind"  on 
the  part  of  railroad  employees,  and  that  if  such  a  reason  could  be 
allowed  for  the  exercise  of  the  commerce  poAver,  "obviously  there  is  no 
limit  to  the  field  of  so-called  regulation."  ®^  The  act,  the  Court  said,  was 
"an  attempt  for  social  ends  to  impose  by  sheer  fiat  non-contractual 
incidents  upon  the  i-elation  of  employer  and  employee,  not  as  a  rule  or 
regulation  of  commerce  and  ti-ansportation  between  the  States,  but  as  a 
means  of  assuring  a  particular  class  of  emploj'^ees  against  old  age  de- 
pendency. This  is  neither  a  necessary  nor  an  appropriate  rule  or  regu- 
lation affecting  the  due  fulfillment  of  the  railroads'  duty  to  serve  the 
public  in  interstate  transportation."  "- 

The  majority  in  the  case  was  composed  of  Justice  Roberts,  ISIcReyn- 
olds,  Sutherland,  Butler,  and  Van  Devanter.  Chief  Justice  Hughes  was 

=S295  U.S.  3.^,0   (]935). 
=>o  295  U.S.  at  349-30. 
<^«Ibid.,  at  362-63. 
«^29->  U.S.  at  36S. 
<^Ub!(l.  at  374. 
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followed  by  Justices  Stone,  Brandeis,  and  Cardozo  in  dissent  on  the 
grounds  that  the  Court  should  have  sustained  the  act  as  an  exercise  of 
the  commerce  power,  since  the  provisions  objectionable  on  due  process 
grounds  were  separable.  "It  could  not  be  denied,"  the  Chief  Justice 
wrote,  "that  the  sovereign  power  to  govern  interstate  carriers  extends 
to  the  regulation  of  their  relations  with  their  employees  who  likewise 
are  engaged  in  interstate  commerce.  The  scope  of  this  sort  of  regula- 
tion has  been  extensive.  There  has  been  not  only  the  paramount  con- 
sideration of  safety,  but  also  the  recognition  of  the  fact  that  fair  treat- 
ment in  other  respects  aids  in  conserving  the  peace  and  good  order 
which  are  essential  to  the  maintenance  of  the  service  without  disastrous 
interruptions,  and  in  promoting  the  efficiency  which  inevitably  suffers 
from  a  failure  to  meet  reasonable  demands  of  justice."  ^^  Unfortunately 
for  the  proponents  of  the  AVagner  Act,  these  comments  were  the  views 
of  only  a  minority  of  the  Court.  The  exercise  of  regulatory  power  in 
relation  to  the  railroads  had  been  one  of  the  most  extensive  uses  of  the 
commerce  clause  by  Congress  and  one  of  the  uses  of  the  commerce  power 
most  readily  accepted  by  the  Court.  The  majority's  failure  to  accept  a 
relation  between  a  pension  for  railroad  employees  and  the  promotion 
of  interstate  transportation  under  the  commerce  power  did  not  bode 
well  for  judicial  validation  of  the  Wagner  Act's  declaration  of  a  broad 
conception  of  commerce. 

Among  the  opponents  of  the  Wagner  Act,  the  Alton  and  Scliechter 
cases  bolstered  belief  in  the  act's  unconstitutionality  and  encouraged 
resistance  to  its  enforcement.^^  In  Richmond,  Virginia,  for  example, 
organizers  for  the  Amalgamated  Clothing  Workers  held  a  unionization 
meeting  for  employees  of  the  Friedman-Harry  I^Iarks  Clotliing  Com- 
pany on  June  27.  The  meeting  was  held  in  the  Trinity  Methodist 
Church  and  was  addressed  by  Jacob  S.  Potofsky,  vice  president  of  the 
ACW,  but  only  eight  employees  attended.  Harry  Marks,  co-owner  of 
the  company,  and  Irving  Xovember,  a  company  superintendent,  how- 
ever, observed  the  meeting  through  a  window,  and  the  following  day 
four  of  the  eight  employees  attending  the  meeting  were  fired.'^''  On 
July  6,  one  day  after  the  Wagner  Act  became  effective,  an  ACW  orga- 
nizer charged  that  the  company  officials  were  of  the  opinion  "that  tliey 
can  not  only  intimidate  their  v.orkers  and  fire  them  unjustly,  but  that 
they  can  also  violate  the  "Wagner  labor  disputes  bill  and  the  social  pro- 
nouncements of  Jewish.  Catholic  and  Protestant  religious  leaders ;  all 
of  which  declare  that  the  workers  have  the  right  to  organize  and  bar- 
gain collectively."  ^'^  ACW  officials  were  soon  pressing  the  XLRB  for 
action  as  the  company  continued  its  anti-union  campaign.  In  Detroit, 
tliis  pattern  of  employer  resistance  was  the  same,  as  the  Fruehauf 
Trailer  Company  continued  the  firing  of  union  members  among  its 
employees.  About  forty  employees  had  been  discharged  before  the  etfec- 
tive  date  of  the  act,  but  others  were  to  follow,  and  many  resigned  from 
the  union  because  of  threats  from  company  officials.^^ 

«3  2n5  U.S.  at  376-77. 
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The  resistance  of  employers  such  as  the  Fruehauf  and  Friedman- 
Harry  Marks  companies  to  recognition  of  the  rights  guaranteed  by  the 
Wagner  Act  was  complemented  by  broader  attacks  by  employer  groups- 
on  the  constitutionality  of  the  act  as  well  as  resistance  to  any  action  by 
the  NLEB.  Having  decided  upon  the  issue  of  the  Constitution  as  a 
defensive  tactic,  the  Liberty  League  and  other  hostile  groups  soon 
issued  public  and  private  briefs  holding  the  act  invalid  and  encourag- 
ing a  legal  attack  which  sought  to  stymie  the  Board  at  every  turn. 
Thus,  employer  groups  which  had  effectively  resisted  enforcement  of 
the  right  to  organize  during  the  NRA  period,  but  had  lost  the  crucial 
congressional  battle  over  the  passage  of  the  Wagner  Act,  were  now 
forced  to  pursue  their  aims  in  the  area  of  legal  and  constitutional 
adjudication. 


7.  (74th  Congress,  1st  Session,  Senate,  Report  No.  573) 


NATIONAL  LABOR  RELATIONS  BOARD 

May  1  (calendar  day,  May  2) ,  1935. — Ordered  to  be  printed 

Mr.  Walsh,  from  the  U.S.  Congress,  Senate  Committee  on  Education' 
and  Labor,  submitted  the  following- 

REPORT 

[To  accompany  S.  1958] 

The  Committee  on  Education  and  Labor,  to  M'hom  was  referred 
the  bill  (S.  1958)  to  promote  equality  of  bargaining  power  between 
employers  and  employees,  to  diminish  the  causes  of  labor  disputes, 
to  create  a  National  Labor  Relations  Board,  and  for  other  purposes, 
after  holding  hearings  and  giving  consideration  to  the  bill,  report  the 
same  with  amendments  and  recommend  the  passage  of  the  bill  as 
amended. 

In  view  of  the  impending  expiration  on  June  16,  1935,  of  the  Na- 
tional Industrial  Recovery  Act,  with  its  fair  promise  in  section  7(a) 
of  promoting  industrial  peace  by  the  recognition  of  the  rights  of  em- 
ployees to  organize  and  bargain  collectively,  and  of  Public  Resolution 
44,  Seventy-third  Congress,  under  which  the  present  National  Labor 
Relations  Board  was  created,  the  time  has  come  for  a  clean  decision 
either  to  withdraw  that  promise  or  to  implement  it  by  effective  legis- 
lation. Under  the  conditions  existing  a  year  ago  the  Congress  was 
perhaps  justified  in  passing  Public  Resolution  44  in  lieu  of  a  com- 
prehensive dealing  with  the  problem.  But  the  compelling  force  of 
another  year's  experience,  demonstrating  that  the  Government's 
promise  in  section  7(a)  stands  largely  unfulfilled,  makes  unacceptable 
any  further  temporizing  measures.  In  the  committee's  judgment  the 
present  bill  is  a  logical  development  of  a  philosophy  and  a  consistent 
policy  manifest  in  many  acts  of  Congress  dealing  over  a  period  of 
years  with  labor  relations. 

GENERAL  OBJECTIVES  OF  THE  BILL 

(1)  Industrial  peace. — The  first  objective  of  the  bill  is  to  promote 
industrial  peace.  The  challenge  of  economic  unrest  is  not  new.  During 
the  period  from  1915  through  1921  there  were  on  the  average  3,043 
strikes  per  year,  involving  the  vacating  of  1,745,000  jobs  and  the  loss 
of  50,242,000  working  days  every  12  months.  From  1922  through  1926 
the  annual  average  totaled  1,050  strikes,  775.000  strikers,  and  17,050,- 
000  working-days  lost.  From  1927  through  1931  the  yearly  average  for 
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disputes  was  763,  for  employees  leaving  their  work  275,000,  and  for 
days  lost  5,665,000.  In  1933  over  812,137  workers  were  drawn  into 
strikes,  and  in  1934  the  number  rose  to  1,277,344.  In  this  2-year  period 
over  32,000,000  working-days  were  lost  because  of  labor  controversies. 
While  exactitude  is  impossible,  reliable  authority  has  it  that  over  a 
long  range  of  time  the  losses  due  to  strikes  in  this  country  has 
amounted  to  at  least  $1,000,000,000  per  year.  xVnd  no  one  can  count 
the  cost  in  bitterness  of  feeling,  in  inefficiency,  and  in  permanent  in- 
dustrial dislocation. 

Prudence  forbids  any  attempt  by  the  Government  to  remove  all 
the  causes  of  labor  disputes.  Disputes  about  wages,  hours  of  work, 
and  other  working  conditions  should  continue  to  be  resolved  by  the 
play  of  comjDetitive  forces,  so  far  as  the  provisions  of  codes  of  fair 
competition  are  not  controlling.  This  bill  in  no  respect  regulates  or 
even  provides  for  supervision  of  wages  or  hours,  nor  does  it  establish 
any  form  of  compulsor}^  arbitration. 

But  many  of  the  most  fertile  sources  of  industrial  discontent  can  be 
segregated  into  a  single  category  susceptible  to  legislative  treatment. 
Competent  students  of  industrial  relations  have  estimated  that  at 
least  25  percent  of  all  strikes  have  sprung  from  failure  to  recognize 
and  utilize  the  theory  and  practices  of  collective  bargaining,  under 
which  are  subsumed  the  rights  of  employees  to  organize  freely  and  to 
deal  with  employers  through  representatives  of  their  own  choosing. 
Figures  compiled  by  the  Bureau  of  Labor  statistics  of  the  United 
States  Department  of  Labor  confirm  this  estimate.  And  of  the  6,355 
new  cases  received  by  the  regional  agencies  of  the  present  Xational 
Labor  Eelations  Board  during  the  second  half  of  1934,  the  issue  of 
collective  bargaining  was  paramount  in  2,330,  or  about  74  percent. 

It  is  thus  believed  feasible  to  remove  the  provocation  to  a  large 
proportion  of  the  bitterest  industrial  outbreaks  hy  giving  definite 
legal  status  to  the  procedure  of  collective  bargaining  and  by  setting- 
up  machinery  to  facilitate  it.  Furthermore,  by  establishing  the  only 
process  through  which  friendly  negotiations  or  conferences  can  oper- 
ate in  modern  large-scale  industry,  there  should  be  a  tremendous 
lessening  of  the  strife  that  has  resulted  from  failure  to  adjust  wage 
and  hour  disputes. 

This  opinion  is  substantiated  by  experience  in  the  United  States. 
For  over  half  a  century,  beginning  with  the  act  of  October  1,  1888 
(25  Stat.  501),  and  culminating  in  the  1934  amendments  to  the  Rail- 
way Labor  Act  (48  Stat.  1185),  Congress  has  constantly  elaborated 
and  perfected  its  protection  of  collective  bargaining  in  the  railroad 
industry.  Largely  in  conserjuence,  our  main  arteries  of  commerce 
have  been  remarkably  free  from  the  paralyzing  effect  of  industrial 
disputes  since  the  great  strike  of  1894.  During  the  World  War, 
when  it  became  imperative  that  production  should  be  maintained 
without  interruption,  the  Government  set  up  the  War  Laboi'  Board 
and  witliout  hesitation  applied  to  industry  generally  the  ])rinciples 
that  had  been  tested  upon  the  railroads.  Not  until  after  the  armi- 
stice was  a  single  award  of  the  War  Labor  Board  violated,  and  our 
country  remained  singularl}'  free  from  the  industrial  strife  that  har- 
assed the  other  belligerent  nations.  Only  after  the  war,  vdien  the 
Government  withdrew  its  supjjort  of  the  practice  of  collective  bar- 
gaining, was  tlie  country  faced  with  a  rising  tide  of  lal^or  disputes. 
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And  in  this  connection  it  must  not  be  overlooked  that  the  present 
National  Labor  Eelations  Board  and  its  predecessor,  the  National 
Labor  Board,  despite  the  handicaps  under  which  they  have  operated, 
handicaps  which  the  present  bill  is  designed  to  remove,  have  succeeded 
in  keeping  over  1,000,000  men  at  work  upon  terms  satisfactorj^  to  all. 

For  these  reasons,  the  committee  believes  that  the  present  bill,  by 
promoting  peace  in  industry,  will  confer  mutual  benefits  upon  em- 
ployers, workers,  and  the  general  public. 

(2)  Economic  adjustment. — The  second  major  objective  of  the  bill 
is  to  encourage,  by  developing  the  procedure  of  collective  bargaining, 
that  equality  of  bargaining  power  which  is  a  prerequisite  to  equality 
of  opportunity  and  freedom  of  contract.  The  relative  weakness  of 
the  isolated  wage  earner  caught  in  the  complex  of  modern  indus- 
trialism has  become  such  a  commonplace  of  our  economic  literature 
and  political  vocabulary  that  it  needs  no  exposition.  This  relative 
weakness  of  position  has  been  intensified  by  the  technological  forces 
driving  us  toward  greater  concentration  of  business,  by  the  tendency 
of  the  courts  to  narrow  the  application  of  the  antitrust  laws,  and  more 
recently  by  the  policy  of  the  Government  in  encouraging  cooperative 
activity  among  trade  and  industrial  groups. 

Congress  long  ago  recognized  that  it  must  play  some  part  in  re- 
dressing this  inequality  of  bargaining  power.  A  ready  example  has 
been  the  extensive  role  played  by  the  Federal  Government  in  the 
railroad  industry,  to  which  this  report  has  referred.  Another  instance 
is  the  Norris-LaGuardia  Act  (U.S.C.,  title  29,  sees.  101-115).  And 
a  marked  enlargement  of  Federal  activity  in  the  field  of  labor  relations 
was  one  of  the  consequences  of  the  Nation-wide  depression  beginning 
in  1929. 

Between  1929  and  February  1933,  the  index  of  industrial  produc- 
tion dropped  from  119  to  63,  while  construction  activities  fell  from 
117  to  19,  and  commodity  prices  from  95.3  to  59.8.  Pay  rolls  receded 
from  107  to  40.  In  the  3  years  following  1929,  the  income  received 
by  individuals  in  the  United  States  shrunk  from  81  billion  dollars  to 
49,  a  reduction  of  40  percent.  At  the  height  of  the  crisis,  from  12  to 
16  million  people  were  unemployed. 

"While  neither  economists  nor  statesmen  agreed  entirely  as  to  the 
causes  or  remedies  for  the  depression,  the  overwhelming  preponder- 
ance acknowledged  that  the  disregard  of  economic  forces  for  State 
lines,  the  interpenetration  of  various  industries  throughout  the  coun- 
try, and  the  Nation-wide  character  of  the  prolonged  calamity  made 
national  action  essential.  To  speed  business  revival  Congress  there- 
fore abetted  Nation-wide  cooperation  among  business  men  to  outlaw 
unfair  trade  practices,  to  rationalize  production,  and  to  coordinate 
the  distribution  of  goods.  Supplementary  to  this.  Congress  accepted 
and  acted  upon  the  tested  hypothesis  that  the  depression  had  been 
provoked  and  accentuated  by  a  long-continued  and  increasing  dis- 
parity between  production  and  consumption ;  that  this  disparity  had 
resulted  from  a  level  of  wages  that  did  not  permit  the  m.asses  of 
consumers  to  relieve  the  market  of  an  ever-increasing  flow  of  goods; 
and  that  even  business  men  who  recogiiized  these  evils — and  very 
many  of  them  did — were  powerless  to  act  because  of  the  uncontrolled 
competition  in  regard  to  wages  and  other  working  conditions.  Having 
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in  mind  botli  the  temporary  expediency  of  priming  tlie  pump  of  busi- 
ness and  the  permanent  objective  of  crystallizing  antidepressive  forces 
for  the  future,  Congress  commenced  the  regulation  of  minimum  wages 
and  maximum  hours  to  stabilize  competitive  conditions  and  to  spread 
adequate  consumer  purchasing  power  throughout  the  Nation  at  large. 

Congress  recognized  at  the  outset,  however,  that  governmental 
regulation  of  wages  and  working  conditions  was  not  a  complete 
solution,  and  that  far  from  being  a  substitute  for  self-help  by  industry 
and  labor,  it  was  merely  a  bedrock  upon  which  both  might  build. 
In  order  that  industry  might  help  itself,  there  was  some  relaxation 
of  the  antitrust  laws ;  in  order  that  labor  miglit  help  itself,  the  prospec- 
tus of  collective  bargaining  w^as  set  forth  in  section  7 (a)  of  the  Na- 
tional Industrial  Eecovery  Act  (48  Stat.  198),  supplemented  in  June 
1934  by  Public  Resolution  44  (48  Stat.  1183),  providing  for  govern- 
mentally  supervised  elections  of  representatives  of  employees. 

Whatever  divergence  of  opinion  there  may  be  as  to  the  validity  of 
some  of  the  steps  in  the  program  above  discussed,  the  committee 
believes  that  the  desirability  of  collective  bargaining,  as  it  bears  upon 
industrial  peace  and  equality  of  bargaining  power,  is  sufficiently  well 
established  and  sufficiently  divorced  from  the  temporary  aspects  of 
the  present  economic  situation  to  justify  its  affirmance  in  adequate^ 
and  permanent  Federal  law. 

WEAKNESSES  IN   EXISTING  LAW 

It  is  not  necessary  to  cite  extensive  evidence  of  the  break-down  of 
section  7(a)  of  the  National  Industrial  Recovery  Act  and  of  Public 
Resolution  44.  That  fact  is  not  only  a  matter  of  common  knowledge,, 
but  has  been  admitted  publicly  by  officials  of  the  National  Recovery 
Administration,  by  those  connected  with  the  National  Labor  Rela- 
tions Board,  and  by  many  others  whose  experience  merits  attention, 

A  recital  of  the  weaknesses  in  these  laws,  however,  will  indicate 
that  the  defects  are  neither  intrinsic  nor  irremediable,  but  may  be 
cured  by  the  corrective  steps  taken  in  the  present  bill. 

(1)  AmhiguiUj. — The  language  of  section  7(a)  has  been  subjected 
to  a  variety  of  interpretations  by  persons  whose  opinions  weighed 
heavily  with  public  opinion,  either  because  they  were  specifically 
charged  with  the  administration  of  that  law  or  because  they  were 
intimately  connected  with  some  other  phase  of  the  Government's 
program.  It  is  clear  that  both  employers  and  employees  are  entitled 
to  and  will  benefit  by  a  greater  precision  and  certainty  in  the  law. 

(2)  Excessive  generality. — While  section  7(a)  states  the  principles 
of  collective  bargaining  in  general  terms,  it  contains  no  particularities 
as  to  what  practices  are  contrary  to  its  purposes.  This  has  greatly 
hampered  not  only  administrative  and  enforcing  agencies,  but  also 
all  those  subject  to  the  law  who  wish  to  obey  it. 

(3)  Excessive  diffusion  of  administrative  responsibility . — Today  a 
wide  variety  of  independent  industrial  boards,  from  13  to  15  in  num- 
ber, are  entrusted  with  the  administration  of  section  7(a).  The 
present  National  Labor  Relations  Board  has  no  appellate  jurisdiction 
over  any  board  established  pursuant  to  an  industrial  code,  either  in 
respect  to  findings  of  fact  or  interpretations  of  law.  And  as  there  are 
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now  over  a  hundred  codes  which  make  some  provisions  for  the 
creation  of  such  boards,  it  could  be  only  a  matter  of  time  until  this 
diffusion  of  authority  would  reach  extraordinary  proportions. 

None  of  these  boards  has  any  actual  power  within  itself  to  enforce 
section  T(a).  And  even  if  such  power  could  be  granted  wisel}'  to  a 
multitude  of  agencies,  these  boards  are  unsuited  to  the  purpose. 
Largely  bipartisan  in  character,  they  live  in  an  atmosphere  of  con- 
ciliation and  compromise  that  may  be  admirably  suited  to  the  settle- 
ment of  wage  and  hour  disputes  where  shifting  standards  must  be 
applied  to  variegated  local  needs.  But  section  7(a)  is  a  uniform, 
national  j^olicy  established  by  law  of  Congress.  As  such  it  must 
receive  uniform  interpretation  everywhere ;  it  must  be  enforced  by  a 
judicial  process  rather  than  broken  by  compromise;  and  its  enforce- 
ment must  reside  with  governmental  rather  than  with  quasi-private 
agencies. 

(4)  Disadvantages  of  tie-up  with  codes  of  fair  coiwpetition. — The 
incorporation  of  section  7(a)  in  codes  of  fair  competition  entrusts  the 
enforcement  of  that  section  largely  to  the  National  Recovery  Admin- 
istration. For  example,  even  after  the  National  Labor  Relations 
Board  decides  that  7(a)  has  been  violated,  ultimate  decision  as  to 
whether  the  Blue  Eagle  shall  be  removed  and  Government  contracts 
canceled  rests  with  the  Recovery  Administration. 

This  arrangement  is  undesirable  because  policies  admirably  suited 
to  the  administration  of  canons  of  fair  competition  that  have  been 
written  largely  with  the  advice  and  consent  of  industry  are  not  suited 
at  all  to  the  enforcement  of  section  7(a),  which  is  a  law  of  Congress 
that  becomes  of  moment  precisely  when  it  is  defied.  The  tendency 
is  to  force  the  Recovery  Administration  upon  the  horns  of  a  dilemma 
where  it  must  decide  either  to  speak  softly  about  7(a)  of  disturb 
the  amicable  atmosphere  in  which  the  cooperative  formation  and  exe- 
cution of  codes  of  fair  competition  thrives. 

This  evil  is  accentuated  because  section  7(a)  is  now  applicable 
only  to  codified  industries.  Thus  recalcitrants  are  in  a  strategic  posi- 
tion to  threaten  constantly  the  abandomnent  of  their  code  if  7(a)  is 
invoked  against  them. 

(5)  No  poirer  rested  in  National  Lahor  Relations  Board. — The 
present  National  Labor  Relations  Board,  which  is  the  primary  agency 
entiiTsted  with  the  safeguarding  of  section  7  (a),  has  no  quasi-iudicial 
]')Ower.  It  must  seek  enforcem.ent  through  reference  to  the  Depart- 
ment of  Justice.  Since  the  Board  has  no  power  of  subpena,  except 
in  connection  with  elections,  the  records  which  it  builds  up  are  based 
in  many  cases  upon  the  testimony  of  complainants  alone,  supplemented 
at  best  by  the  testimony  of  such  witnesses  as  the  defendants  volim- 
tarily  present.  This  makes  it  necessary  for  the  Department  of  Jus- 
tice, in  any  event,  to  make  further  investigations  before  bringing  suit 
in  court,  and  if  suit  is  brought  at  all,  it  must  commence  entirely 
de  novo  in  coui't.  with  the  defendant  having  30  days  to  answer,  or 
moving  to  dismiss,  or  applying  for  a  bill  of  particulars.  Thus  is  de- 
feated the  very  purpose  of  an  administrative  agency,  which  is  to  pro- 
vide specialized  treatment  of  the  factual  aspects  of  a  specialized  type 
of  controversy. 
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(6)  OlstacJes  to  elections. — Under  Public  Resolution  44,  any  cat- 
tempt  by  the  Government  to  conduct  an  election  of  representatives 
may  be  contested  ab  initio  in  the  courts,  although  such  election  is  in 
reality  merely  a  preliminai^  determination  of  fact.  This  means  that 
the  Government  can  be  delayed  indefinitely  before  it  takes  the  grst 
step  toward  industrial  peace.  After  almost  a  year  not  a  single  case, 
in  which  a  company  has  chosen  to  contest  an  election  order  of  the 
Board,  has  reached  decision  in  any  circuit  court  of  appeals. 

This  break-down  of  the  law  is  breeding  the  very  evil  which  the  law 
was  designed  to  prevent.  During  the  past  year  and  a  half  the  country 
has  lived  mider  the  constant  shadow  of  actual  or  impending  warfare 
in  factory  and  in  mine.  A  lar^^e  portion  of  this  strife,  which  falls  so 
heavily  upon  the  general  public,  may  be  attributed  to  the  evils  enu- 
merated above. 

ANALYSIS    or    THE    BILL 

Section  1.  Findings  and  declaration  of  policy. — This  section  states 
the  dual  objective  of  Congress  to  promote  industrial  peace  and  equal- 
ity of  bargaining  power  by  encouraging  the  practice  of  collective 
bargaining  and  protecting  the  rights  upon  which  it  is  based. 

Section  2.  Definitions. — It  wiU^be  sufficient  to  discuss  the  more  im- 
portant definitions. 

The  term  "employer''  excludes  labor  organizations,  their  officers, 
and  agents  (except  in  the  extreme  case  when  they  are  acting  as  em- 
ployers in  relation  to  their  own  employees) .  Otherwise  the  provisions 
of  the  bill  which  prevent  employers  from  participating  in  the  orga- 
nizational activities  of  workers  would  extend  to  labor  unions  as  well, 
and  thus  w^ould  deprive  unions  of  one  of  their  normal  functions. 

The  term  "employee"'  is  not  limited  to  the  employees  of  a  particular 
eniployer.  The  reasons  for  this  are  as  follows:  Under  modem  con- 
ditions employees  at  times  organize  along  craft  or  industrial  lines  and 
fonn  labor  organizations  that  extend  beyond  the  limits  of  a  single- 
employer  unit.  These  organizations  at  times  make  agreements  or 
l^argain  collectively  witli  employers,  or  with  an  association  of  em- 
ployers. Through  such  business  dealings,  employees  are  at  timas 
In-ought  into  an  economic  relationship  with  employers  who  are  not 
their  employers.  In  the  course  of  this  relationship,' controversiea  in- 
volving unfair  labor  practices  may  arise.  If  this  bill  did  not  peraiit 
tlie  Govennnent  to  exercise  complete  jurisdiction  over  such  contro- 
versies (arising  from  unfair  labor  practices),  the  Government  would 
bo  rendered  partially  powerless,  and  could  not  act  to  promote  peace 
in  those  very  wide-spread  controversies  where  the  establishment  of 
peace  is  most  essential  to  the  public  welfare. 

The  term  "employee"  also  includes  an}-'  individual  whose  work  has 
ceased  as  a  consequence  of  or  in  connection  with  any  current  labor 
dispute  or  because  of  any  unfair  labor  practice,  who  has  not  attained 
any  other  regular  or  substantially  equivalent  employment.  The  bill 
thus  observes  the  principle  that  men  do  not  lose  their  right  to  be 
considered  as  employees  for  the  purposes  of  this  bill  merely  by  collec- 
tively refraining  from  work  during  the  course  of  a  labor  controversy. 
Eecognition  that  strikers  may  retain  their  sta.tus  as  employees  has 
frequently  occurred  in  judicial  decisions.  (See,  for  example,  Michael- 
son  V.  United  States  (291  Fed.  940),  reversed  on  other  grounds  in  2G6 


165 

U.S.  42.)  To  liold  otlierAvise  for  tlie  purposes  of  this  bill  avouIcI  be 
to  withdraw  the  Government  from  the  field  at  the  very  point  where 
the  process  of  collective  bargaining  has  reached  a  critical  stage  and 
where  the  general  public  interest  has  mounted  to  its  highest  j)oint. 
And  to  hold  that  a  worker  Avho  because  of  an  unfair  laljor  practice 
has  been  discharged  or  locked  out  or  gone  on  strike  is  no  longer  an 
employee,  would  be  to  gi^-e  legal  sanction  to  an  illegal  act  and  to  deny 
redress  to  the  individual  injured  thereby. 

For  administrative  reasons,  the  committee  deemed  it  wise  not  to 
include  under  the  bill  agricultural  laborers,  persons  in  domestic  service 
of  any  family  or  person  in  his  home,  or  any  individual  employed  by 
his  i^arent  or  spouse.  But  after  deliberation,  the  committee  decided 
not  to  exclude  employees  working  for  very  small  employer  units. 
The  rights  of  employees  should  not  be  denied  because  of  the  size  of 
the  plant  in  which  they  work.  Section  T  (a)  imposes  no  such  limita- 
tion. And  in  cases  where  the  organization  of  workers  is  along  craft 
or  industi'ial  lines,  veiy  large  associations  of  workers  fraught  with 
great  public  significance  may  exist,  although  all  the  members  therein 
work  in  very  small  establishments.  Furthermore,  it  is  clear  that  the 
limitation  of  this  bill  to  events  affecting  interstate  commerce  is  suffi- 
cient to  prevent  intervention  by  the  Federal  Government  in  contro- 
versies of  purely  local  significance. 

The  term  "labor  organization"  is  phrased  very  broadly  in  order 
that  the  independence  of  action  guaranteed  by  section  7  of  the  bill 
and  protected  bj'  section  8  shall  extend  to  all  organizations  of  employ- 
ees that  deal  with  employers  in  regard  to  "grievances,  labor  disputes, 
wages,  rates  of  pay,  hours  of  employment,  or  conditions  of  work." 
This  definition  includes  employee-representation  committees  and  plans 
in  order  that  the  employers'  activities  in  connection  therewith  shall 
be  equally  subject  to  the  application  of  section  8. 

The  term  "affecting  commerce"  is  inserted  as  a  short  cut  to  prevent 
the  re]5etition  of  lengthy  jurisdictional  phraseology  throughout  the 
bill.  The  bill  limits  Federal  action  to  areas  sanctioned  by  the  com- 
merce clause.  The  bill  does  not  project  the  Federal  Government  into 
matters  of  purely  intrastate  concern.  It  applies  only  in  matters  which 
burden  or  affect  or  obstruct  interstate  commerce,  or  which  have  led  or 
tend  to  lead  to  a  labor  dispute  that  might  have  such  effect  upon  inter- 
state commerce.  (The  more  general  discussion  of  constitutional  ques- 
tions is  deferred  until  the  last  section  of  this  report.) 

The  term  "labor  dispute"  includes  cases  where  the  disputants  do 
not  sta7id  in  the  proximate  relation  of  emi^loyer  and  employee.  An 
identical  provision  is  contamed  in  section  13  (c)  of  the  Xorris-LaGuar- 
dia  Act  (U.S.C,  title  29,  sees.  101-115).  and  in  most  recent  labor 
legislation  dealing  with  disputes.  This  definition  does  not  mean  that 
the  Government  could  intervene  in  a  "dispute"  between  an  employer 
and,  let  us  say,  a  critical  college  professor;  for  jurisdiction  under 
this  bill  depends  upon  the  charge  of  an  unfair  labor  practice  affecting 
commerce,  and  there  could  be  no  such  practice  involving  the  employer 
and  the  college  professor.  But  unfair  labor  practices  may,  by  pro- 
voking a  sympathetic  strike  for  example,  create  a  dispute  affecting 
commerce  between  an  employer  and  employees  between  whom  there 
is  no  proximate  relationship.  Liberal  courts  and  Congress  have  already 
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recognized  that  employers  and  employees  not  in  proximate  relation- 
ship may  be  drawn  into  common  controversies  by  economic  forces. 
There  is  no  reason  why  this  bill  should  adopt  a  narrower  view,  or  pre- 
vent action  by  the  Government  when  such  a  controversy  occurs. 

Section  3.  National  Labor  Relations  Board. — This  section  creates  as 
an  independent  agency  in  the  executive  branch  of  the  Government, 
a  board  to  be  known  as  the  National  Labor  Relations  Board.  The 
Board  shall  be  composed  of  three  members,  appointed  for  5-year 
terms  by  the  President  by  and  with  the  advice  and  consent  of  the 
Senate. 

Section  4-  Organization  of  the  Board. — This  section  provides  that 
members  of  the  Board  shall  receive  salaries  of  $10,000  a  year  each. 
It  also  provides  for  the  appointment  of  employees,  for  the  transfer  to 
the  Board  of  the  cases,  records,  and  employees'of  the  present  National 
Labor  Relations  Board,  and  for  the  method  of  paying  the  expenses  of 
the  Board.  These  provisions  are  all  in  accordance" with  commonly 
accepted  jiractice  in  setting  up  administrative  agencies. 

It  is  of  special  import  that  the  National  Labor  Relations  Board  is 
not  empowered  to  engage  in  conciliation  of  wage  and  hour  disputes 
insofar  as  that  activity  can  be  carried  on  by  the  Department  of  Labor. 
Duplication  of  services  is  thus  avoided,  and  in  addition  the  Board  is 
left  free  to  engage  in  quasi-judicial  work  that  is  essentially  different 
from  conciliation  or  mediation  of  wage  and  hour  controversies.  And 
of  course  the  binding  effect  of  the  provisions  of  this  bill  forbidding 
unfair  labor  practices  are  not  subjects  for  mediation  or  conciliation. 

The  committee  does  not  believe  that  the  Board  should  serve  as  an 
arbitration  agency.  Such  work,  like  conciliation,  might  impair  its 
standing  as  an  interpreter  of  the  law.  In  addition,  there  is  at  present 
no  dearth  of  arbitration  agencies  in  this  country.  If  arbitration  lags, 
it  is  only  because  parties  are  not  ready  to  submit  to  it.  And  com- 
luilsory  arbitration  has  not  received  the  sanction  of  the  American 
people. 

Section  5.  Prosecidion  of  inquiry.— li\\\'=>  section  follows  the  custom- 
ary policy  of  allowing  the  Board  or  its  agencies  to  move  to  the  scene 
of  action,  rather  than  compelling  all  parties  at  all  times  to  come  to 
"Washington. 

Section  6.  Rides  cmd  regulations. — This  section  follows  the  custom- 
ary policy  of  giving  the  Board  the  power  to  make  and  amend  rules 
and  regulations.  Such  rules  and  regulations  become  effective  only 
upon  publication  and  there  are  no  criminal  penalties  attached  to  their 
breach. 

RIGHTS  OF  EMPLOYEES — ^UXFAIR  LABOR  PRACTICES 

Spctiotis  7  and  8.  Rights  of  employees — Unfair  labor  practices. — ■ 
These  sections  are  designed  to  establish  and  protect  the  basic  rights 
incidental  to  the  practice  of  collective  bargaining.  At  this  juncture 
the  committee  wishes  to  emphasize  two  points.  In  the  first  place, 
the  unfair  labor  practices  under  the  purview  of  this  bill  are  strictly 
limited  to  those  enumerated  in  section  8.  This  is  made  clear  by  para- 
graph 8  of  section  2,  which  provides  that  "The  term  'unfair  labor 
practice'  means  any  unfair  labor  practice  listed  in  Section  8"',  and  by 
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Section  10  (a)  empowerino;  the  Board  to  prevent  any  unfair  labor  prac- 
tice ''listed  in  Section  8."  Unlike  the  Federal  Tracle  Commission  Acty 
which  deals  somewhat  analojrously  with  unfair  trade  practices,  this 
bill  is  specific  in  its  terms.  Neither  the  National  Labor  Relations  Board 
nor  the  courts  are  given  any  blanket  authority  to  prohibit  whatever 
labor  practices  that  ui  their  judgment  are  deemed  to  be  unfair.  Sec- 
ondly, as  will  be  shown  directlj^  the  unfair  labor  practices  listed  in 
this  bill  are  supported  by  a  wealth  of  precedent  in  prior  Federal  law. 
Section  7  provides  that — 

employees  shall  have  the  right  to  self-organization,  to  form,  join,  or  assist  labor- 
organizations,  to  bargain  collectively  through  representatives  of  their  own 
choosing,  and  to  engage  in  concerted  activities,  for  the  purpose  of  collective  bar- 
gaining or  other  mutual  aid  or  protection. 

In  conjunction  with  section  7,  the  first  unfair  labor  practice  enumer- 
ated in  section  8  makes  it  illegal  for  an  employer — 

to  interfere  with,  restrain,  or  coerce  employees  in  the  exercise  of  the  rights  guar- 
anteed in  section  7. 

This  familiar  statement  calls  to  mind  the  language  of  section  7  (a) 
of  the  National  Industrial  Recovei^  Act  (48  Stat.  198,  U.  S.  C,  title- 
15,  sec.  707  (a) ) ,  which  provides  that — 

Employees  shall  have  the  right  to  organize  and  bargain  collectively  through 
representatives  of  their  own  choosing,  and  shall  be  free  from  the  interference, 
restraint,  or  coercion  of  employers  of  labor,  or  their  agents,  in  the  designation  of 
such  representatives  or  in  self  organization  or  in  other  concerted  activities  for  the 
purpose  of  collective  bargaining  or  other  mutual  aid  or  protection. 

Similarly,  section  2  of  the  Railway  Labor  Act  of  1934  (48  Stat.. 
1185)  provides: 

The  pui-poses  of  the  Act  are  *  *  *  (3)  to  provide  for  the  complete  independence- 
of  carriers  and  of  employees  in  the  matter  of  self-organization  *  *  *.  Employees 
shall  have  the  right  to  organize  and  bargain  collectively  through  representatives 
of  their  own  choosing  *  *  *.  No  carrier,  its  officers  or  agents,  shall  deny  or  in  any 
way  question  the  right  of  its  employees  to  join,  organize,  or  assist  in  organizing 
the  labor  organization  of  their  choice  *  *  *. 

Similar  statements  will  be  found  in  section  2  of  the  Railway  Labol- 
Act  of  1926  (44  Stat.  577,  U.  S.  C,  title  45,  sec.  152)  ;  section  2  of  the 
Norris-La  Guardia  Act  (47  Stat.  70,  U.S.C,  title  29,  sec.  102)  ;  section 
77  (p)  and  (q)  of  the  1933  amendments  to  the  Bankruptcy  Act  (47 
Stat.  1481,  U.  S.  C,  title  11,  sec.  205  (p)  and  (q)  ;  and  section  7  (e)_of 
the  act  creating  the  office  of  the  Federal  Coordinator  of  Transportation 
(48  Stat.  214,  U.  S.  C,  title  49,  sec.  257  (e) ) . 

The  four  succeeding  unfair-labor  practices  are  designed  not  to  im- 
pose limitations  or  restrictions  upon  the  general  guaranties  of  the  first, 
but  rather  to  spell  out  with  particularity  some  of  the  practices  that  have 
been  most  prevalent  and  most  troublesome. 

THE  COMPANY-UNION  PROBLEM 

The  second  unfair  labor  practice  deals  with  the  so-called  "company- 
union  problem."  It  forbids  an  employer — 

to  dominate  or  interfere  -with  the  formation  or  administration  of  any  labor 
organization  or  contribute  financial  or  other  support  to  it. 
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(The  proviso  will  be  discussed  subsequently.) 

With  identical  objectives  in  view,  section  2  of  the  Eailway  Labor 
Act  of  1034  provides : 

The  purposes  of  the  Act  are  *  *  *  (3)  *  *  *  it  shall  be  unlawful  for  any 
carrier  to  interfere  in  any  way  with  tlie  organization  of  its  employees.  *  *  * 
(4)  It  shall  be  unlawful  for  any  carrier  *  *  *  to  use  the  funds  of  the  carrier 
in  maintaining  or  assisting  or  contributing  to  any  labor  organization,  labor  rep- 
resentative, or  other  agency  or  collective  bargaining,  or  in  performing  any  work 
therefor. 

To  the  same  effect  are  the  provisions  of  the  Bankruptcy  Act  as 
amended  in  1933  and  193-1,  and  section  7(e)  of  the  Emergency  Rail- 
road Transportation  Act  of  1933.  Under  these  sections  it  is  unlaw- 
ful for  a  carrier  (whether  under  control  of  a  judge,  trustee,  receiver, 
or  private  management)  or  for  a  judge,  trustee,  or  receiver  in  a  cor- 
porate reorganization  under  the  Bankruptcy  Act — ■ 

*  *  *  to  interfere  in  any  way  with  the  organizations  of  employees  or  to  use  the 
funds  of  the  (property)  under  his  jurisdiction  in  maintaining  so-called  "company 
unions." 

This  bill  does  nothing  to  outlaw  free  and  independent  organizations 
of  workers  who  by  their  own  choice  limit  their  cooperative  activities 
to  the  limits  of  one  company.  Nor  does  anything  in  the  bill  interfere 
with  the  freedom  of  employers  to  establish  pension  benefits,  outing 
clubs,  recreational  societies,  and  the  like,  so  long  as  such  organizations 
do  not  extend  their  functions  to  the  field  of  collective  bargaining,  and 
so  long  as  they  are  not  used  as  a  covert  means  of  discriminating  against 
or  in  favor  of  membership  in  any  labor  organization.  Such  agencies, 
confined  to  their  proper  sphere,  have  promoted  amicable  relationships 
between  employers  and  employees  and  the  committee  earnestly  hopes 
that  they  will  continue  to  function. 

The  so-called  "company-union"  features  of  the  bill  are  designed  to 
prevent  interference  by  employers  with  organizations  of  their  workers 
that  serve  or  might  serve  as  collective  bargaining  agencies.  Such 
interference  exists  when  employers  actively  participate  in  framing 
the  constitution  or  bylaws  of  labor  organizations;  or  when,  by  pro- 
visions in  the  constitution  or  bylaws,  changes  in  the  structure  of  the 
organization  cannot  be  made  without  the  consent  of  the  employer. 
It  exists  when  they  participate  in  the  internal  management  or  elections 
of  a  labor  organization  or  when  they  supervise  the  agenda  or  procedure 
of  meetings.  It  is  impossible  to  catalog  all  the  practices  that  might 
constitute"  interference,  which  may  rest  upon  subtle  but  conscious 
economic  pressure  exerted  by  virtue  of  the  employment  relationship. 
The  question  is  one  of  fact  'in  each  case.  And  where  several  of  these 
interferences  exist  in  combination,  the  employer  may  be  said  to 
dominate  the  labor  organization  by  overriding  the  will  of  employees. 

The  committee  feels  justified,  particularly  in  view  of  statutory 
precedents,  in  outlawing  financial  or  other  support  as  a  form  of  unfair 
pressure.  It  seems  clear  that  an  organization  or  a  representative  or 
agent  paid  by  the  employer  for  representing  employees  camiot  com- 
mand, even  if  deserving  it,  the  full  confidence  of  such  employees.  And 
friendly  labor  relations  depend  upon  absolute  confidence  on  the  part 
of  each  side  in  those  who  represent  it. 
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But  the  committee  lias  been  extremely  careful  not  to  work  injustice 
by  carrying  these  strictures  too  far.  To  deny  absolutely  by  law  the 
i"i£fiit  of  emploj^ees  to  confer  with  management  during  working  hours 
witliout  loss  of  time  or  pay  would  interrupt  the  very  negotiations 
which  it  is  the  object  of  this  bill  to  promote.  For  these  reasons,  there 
is  attached  to  the  second  unfair  labor  practice  the  following  proviso : 

That,  subject  to  rules  and  regulations  made  and  pul)lished  by  the  Board 
pursuant  to  section  6  (a),  and  employer  sliall  not  be  prohibited  from  permitting 
employees  to  confer  with  him  during  working  hours  without  loss  of  time  or  pay. 

This  proviso  is  surrounded  by  adequate  safeguards.  Where  the 
right  to  receive  normal  pay  while  conferring  is  bestowed  upon  favored 
employees  or  organizations  rather  than  equally  upon  all,  it  will  run 
up  against  many  of  the  prohibitions  of  section  8.  In  addition,  the 
proviso  in  entirety  is  made  subject  to  the  rules  and  regulations  of  the 
Board,  thus  enabling  the  Board  to  confine  it  to  whatever  extent  may 
be  necessary  to  eilectuate  the  purposes  of  the  bill. 

The  committee's  decision  to  prevent  company  interference  with 
employee  organizations  has  been  influenced  by  recent  events. 

Pi-actically  TO  percent  of  the  employer-promoted  unions  have  sprung 
up  since  the  passage  of  section  7(a)  of  the  National  Industrial  Re- 
■coveiy  Act.  The  testimony  before  the  committee  has  indicated  that 
the  active  entry  of  some  employers  into  a  vigorous  competitive  race 
for  the  organization  of  workers  is  not  conducive  to  peace  in  industry. 
It  is  the  wish  of  the  committee  to  prevent  insofar  as  possible  the 
perpetuation  of  bitterness  or  strife. 

The  third  unfair  labor  practice  forbids  an  employer — 

by  discrimination  in  regard  to  hire  or  tenure  of  employment  or  any  term  or 
•condition  of  employment  to  encourage  or  discourage  membership  in  any  labor 
•organization. 

(The  proviso  will  be  discussed  subsequently.) 

This  provision  rounds  out  the  idea  expressed  in  section  7(a)  of  the 
National  Industrial  Recovery  Act  to  the  effect  that — 

No  employee  and  no  one  seeking  employment  shall  be  required  as  a  condition 
of  employment  to  join  any  company  union  or  to  refrain  from  joining,  organizing, 
or  assisting  a  labor  organization  of  his  own  choosing  *  *  *. 

Of  course  nothing  in  the  bill  prevents  an  employer  from  discharging 
a  man  for  incompetence;  from  advancing  him  for  special  aptitude; 
or  from  demoting  him  for  failure  to  perform.  But  if  the  right  to 
be  free  from  employer  interference  in  self  organiza^tion  or  to  join  or 
refrain  from  joining  a  labor  organization  is  to  have  any  practical 
meaning,  it  must  be  accompanied  by  assurance  that  its  exercise  will  not 
result  in  discriminatory  treatment  or  loss  of  the  opportunity  for  work. 

PROBLEM    OF   THE    CLOSED    SHOP 

The  proviso  attached  to  tlie  third  unfair-labor  practice  deals  with 
tlie  question  of  the  closed  shop.  Propaganda  has  been  wide-spread 
that  this  proviso  attaches  special  legal  sanctions  to  the  closed  shop  or 
seeks  to  impose  it  upon  all  industry.  This  propaganda  is  absolutely 
false.  The  reason  for  the  insertion  of  the  proviso  is  as  follows :  Accord- 
ing to  some  interpretations,  the  provision  of  section  7(a)  of  the  Xa- 
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tional  Industrial  Recoveiy  Act,  assuring  the  freedom  of  employees  "ta 
organize  and  bargain  collectively  through  representatives  of  their  own 
choosing",  was  de'emed  to  illegalize  the  closed  sliop.  The  committee  feels 
that  this  was  not  the  intent  of  Congress  when  it  wrote  section  7(a)  ; 
that  it  is  not  the  intent  of  Congress  today ;  and  that  it  is  not  desirable 
to  interfere  in  this  drastic  way  with  the  laws  of  the  several  States  on 
this  subject. 

But  to  prevent  similar  misconceptions  of  this  bill,  the  proviso  m 
question  states  that  nothing  in  this  bill,  or  in  any  other  law  of  the 
United  States,  or  in  any  code  or  agreement  approved  or  prescribed 
thereunder,  shall  be  held  to  prevent^the  making  of  closed-shop  agree- 
ments between  employers  and  employees.  In  other  words,  the  bill  does 
nothing  to  facilitate  closed-shop  agreements  or  to  make  them  legal  in 
any  State  where  thev  may  be  illegal ;  it  does  not  interfere  with  the 
status  quo  on  this  debatable  subject  but  leaves  the  way  open  to  such 
agreements  as  might  now  legally  be  consummated,  with  two  exceptions 
about  to  be  noted. 

Tlie  assertion  that  the  bill  favors  the  closed  shop  is  particularly  mis- 
leading in  view  of  the  fact  that  the  proviso  in  two  respects  actually 
narrows  the  now  existent  law  regarding  closed-shop  agreements.  While 
today  an  emplover  may  negotiate  such  an  agreement  even  with  a  mi- 
nority union,  tl'ie  bill  provides  that  an  employer  shall  be  allowed  to 
make  a  closed-shop  contract  only  with  a  laljor  organization  that  rep- 
resents the  majority  of  employees  in  the  appropriate  collective-bar- 
gaining unit  covered  bv  such  agreement  when  made. 

Secondly,  the  bill  is  extremely  careful  to  forestall  the  making  of 
closed-shop  agreements  with  organizations  that  have  been  "established, 
maintained,  or  assisted"  bv  any  action  defined  in  the  bill  as  an  unfair 
labor  practice.  And  of  course  'it  is  clear  that  no  agreement  heretofore 
made  could  give  validity  to  the  practices  herein  prohibited  by  section  8. 

The  fourth  unfair  labor  practice,  which  prohibits  the  discharge  of  or 
discrimination  against  an  employee  for  filing  charges  or  giving  testi- 
mony under  the  bill,  is  self-explanatory. 

DUTY  TO  BARGAIN  COLLECTIVELY 

The  fifth  unfair  labor  practice  makes  it  illegal  for  an  employer— 

to  refuse  to  bargain  collectively  with  the  representatives  of  his  employees,  subject 
to  the  provisions  of  section  9(a). 

The  committee  wishes  to  dispel  any  possible  false  impression  that 
this  bill  is  designed  to  compel  the  making  of  agreements  or  to  permit 
governmental  supervision  of  their  terms.  It  must  be  stressed  that  the 
duty  to  bargain  collectively  does  not  carry  with  it  the  duty  to  reach  an 
agreement, 'because  the  essence  of  collective  bargaining  isthat  either 
party  shall  be  free  to  decide  whether  proposals  made  to  it  are  satis- 
factory. „j^, 

Biit^  after  deliberation,  the  committee  has  concluded  that  this  htth 
unfair  labor  practice  should  be  inserted  in  the  bill.  It  seems  clear  that 
a  guarantee  of  the  right  of  employees  to  bargain  collectively  through 
representatives  of  their  own  choosing  is  a  mere  delusion  if  it  is  not 
accompanied  by  the  correlative  duty  on  the  part  of  the  other  party  to 
recognize  such 'representatives  as  they  have  been  designated  (whether 
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tis  individuals  or  labor  organizations)  and  to  negotiate  with  them  in  a 
bona  fide  effort  to  arrive  at  a  collective  bargaining  agreement.  Fur- 
thermore, the  procedure  of  holding  governmentally  supervised  elec- 
tions to  determine  the  choice  of  representatives  of  employees  becomes 
of  little  worth  if  after  the  election  its  results  are  for  all  practical  pur- 
jjoses  ignored.  Experience  has  proved  that  neither  obedience  to  law 
nor  i-espect  for  law  is  encouraged  by  holding  forth  a  right  unaccom- 
panied by  fulfillment.  Such  a  course  provokes  constant  strife,  not 
peace. 

Subsequently,  in  this  report  the  committee  adverts  to  proposals  for 
including  in  the  bill  prohibitions  against  practices  by  employees. 

THE   MAJORITY   RULE 

Section  9.  Sclect'wn  of  representatives. — Section  9(a)  sets  forth  the 
majority  rule.  It  provides  that — 

Representatives  designated  or  selected  for  tlie  purpose  of  collective  bargaining 
by  the  majority  of  the  employees  in  a  unit  appropriate  for  such  purposes,  shall  be 
the  exclusive  representatives  of  all  the  employees  in  such  unit  for  the  purpose  of 
collective  bargaining  in  respect  to  rates  of  pay,  wages,  hours  of  employment,  or 
other  conditions  of  employment. 

(The  proviso  will  be  discussed  later.) 

The  principle  of  majority  rule  has  been  applied  successfully  by 
governmental  agencies  and  embodied  in  laws  of  Congress.  It  was 
promulgated  by  the  Xational  War  Labor  Board  created  by  President 
Wilson  in  the  spring  of  1918.  It  has  been  followed  without  deviation 
by  the  Railway  Labor  Board,  created  by  the  Transportation  Act  of 
1920.  Public  Resolution  No.  44,  approved  June  1934,  contemplated 
majority  rule  in  that  it  provided  for  secret  elections.  The  1934  amend- 
ments to  the  Railway  Labor  Act  provided : 

The  majority  of  any  craft  or  class  of  employees  shall  have  the  right  to  deter- 
mine who  shall  be  the  representative  of  the  craft  or  class  for  the  purposes  of 
this  act. 

And  the  rule  is  sanctioned  by  our  governmental  practices,  by  busi- 
ness procedure,  and  by  the  whole  philosoph}'  of  democratic  institu- 
tions. 

The  object  of  collective  bargaining  is  the  making  of  agreements 
that  will  stabilize  business  conditions  and  fix  fair  standards  of  work- 
ing conditions.  Since  it  is  well-nigh  universally  recognized  that  it  is 
partically  impossible  to  apply  two  or  more  sets  of  agreements  to  one 
unit  of  workers  at  the  same  time,  or  to  apply  the  ^erms  of  one  agree- 
me]it  to  only  a  portion  of  the  workers  in  a  single  unit,  the  making 
of  agreements  is  imparticable  in  the  absence  of  majority  rule.  And 
by  long  experience,  majority  rule  has  been  discovered  best  for  em- 
ployers as  well  as  employees.  Workers  have  found  it  impossible  to 
approach  their  employers  in  a  friendly  spirit  if  they  remained  di- 
vided among  themselves.  Employers  likewise,  where  majority  rule  has 
been  given  a  trial  of  reasonable  duration,  have  found  it  more  con- 
ducive to  harmonious  labor  relations  to  negotiate  with  representa- 
tives chosen  bv  the  majoritv  than  with  numerous  warring  factions. 

JNlajority  rule  carries  the  clear  implication  that  employers  shall 
not  interfere  with  the  practical  a]3plication  of  the  right  of  emploj-ees 
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to  bargain  collectively  through  chosen  representatives  by  bargainino; 
with  individuals  or  minority  grouj^s  in  tlieir  own  behalf,  after  repre^ 
sentatives  have  been  picked  by  the  majority  to  represent  all.  But 
majority  rule,  it  must  be  noted,  does  not  imply  that  any  employee  can 
be  required  to  join  a  union,  except  through  the  traditional  method  of  a 
closed-shop  agreement,  made  with  the  assent  of  the  employer.  And 
since  in  the  absence  of  such  an  agreement  the  bill  specifically  prevents; 
discrimination  against  anyone  either  for  belonging  or  for  not  belong- 
ing to  a  union,  the  representative  selected  by  the  majority  will  be 
quite  powerless  to  make  agreements  more  favorable  to  the  majorit}- 
than  to  the  minority.  In  addition,  the  bill  preserves  at  all  times  the 
right  of  any  individual  employee  or  group  of  employes  to  present: 
grievances  to  their  employer, 

Anotlier  protection  for  minorities  is  tliat  the  right  of  a  majority 
group  through  its  representatives  to  l)argain  for  all  is  confined  by  the 
bill  to  cases  where  the  majority  is  actually  organized  "for  the  purposes 
of  collective  bargaining  in  respect  to  rates  of  pay,  wages,  hours  of 
employment,  or  other  conditions  of  employment.-'  An"org:anization 
which  is  not  constructed  to  practice  genuine  collective  barganiing  can- 
not be  the  representative  of  all  employees  under  this  bill. 

Section  9(b)    empowers  the  National  Labor  Relations  Board  to- 
decide  whether  the  unit  appropriate  for  the  purposes  of  collective 
bargaining  shall  be  the  employer  unit,  craft  unit,  plant  unit,  or  other- 
unit.  Obviously,  there  can  be  no  choice  of  representatives  and  no 
Imrgaining  unless  units  for  such  purposes  are  firet  determined.  And 
employees  themselves  cannot  choose  these  units,  because  the  units- 
must  be  determined  before  it  can  be  known  what  employees  are 
eligible  to  participate  in  a  choice  of  any  kind. 

This  provision  is  similar  to  section  2  of  1934  amendments  to  the- 
Railway  Labor  Act  (48  Stat.  1185) ,  which  states  that>— 

In  the  conduct  of  any  election  for  the  purpose  herein  indicated  the  Board  shall' 
designate  who  may  participate  in  the  election  and  establish  the  rules  to  wveru^ 
the  election. 

ELECTIONS 

Section  9(c)  empowers  the  National  Labor  Relations  Board,  when- 
ever a  question  affecting  commerce  arises  concerning  the  representa- 
tion of  eniployees,  to  conduct  an  investigation  either  by  secret  ballot 
or  otherwise  to  determine  such  representatives.  In  any  such  investi- 
gation, an  appropriate  hearing  must  be  held. 

Section  9(d)  makes  it  absolutely  clear  that  there  shall  be  no  right 
to  court  review  anterior  to  the  holding  of  an  election.  An  election  is- 
the  mere  determination  of  a  preliminary  fact,  and  in  itself  has  no 
substantial  effect  upon  the  rights  of  either  employers  or  employees. 
There  is  no  more  reason  for  court  review  prior  to  an  election  than  for 
court  review  prior  to  a  hearing.  But  if  subsequently  the  Board  makes, 
an  order  predicated  upon  the  election,  such  as  an  order  to  bargain 
collectively  with  elected  representatives,  then  the  entire  election  pro- 
cedure becomes  part  of  the  record  upon  which  the  order  of  the  Board 
is  based,  and  is  fully  reviewable  by  any  aggrieved  party  in  the  Fed- 
eral courts  in  tlie  manner  provided  in  section  10.  And  this  review 
would  include  within  its  scope  the  action  of  the  Board  in  determining- 
the  appropriate  unit  for  purposes  of  the  election.  This  provides  a, 
complete  guarantee  against  arbitrary  action  by  the  Board. 
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PRE\'EXTIOX   or   UNFAIR   LABOR  TRACTICES 

Section  10.  Procedure  hefore  the  Board. — This  is  the  most  important 
procedural  section.  Despite  the  widespread  charges  that  tlie  bill 
invokes  novel  procedure  and  vests  unusual  powers  in  an  administra- 
tive agency,  the  bill  is  modeled  closely  upon  numerous  Federal  stat- 
utes setting-  up  administrative  regulatory  bodies  of  a  quasi-judicial 
character.  The  coinmon  procedure  is  so  well  known  that  the  com- 
mittee deems  it  unnecessary  in  substantiation  of  this  statement  to  refer 
to  any  analogous  statutes  save  the  Federal  Trade  Commission  Act, 
section  5. 

The  bill  empowers  the  National  Labor  Eelations  Board  to  hold 
hearings,  either  itself  or  through  its  agents,  upon  charges  of  unfair 
labor  practices.  After  such  hearings  the  Board,  and  the  Board  alone, 
may  issue  orders  requiring  the  person  complained  of  to  cease  and 
desist  from  the  unfair  labor  practice  and  to  take  such  afiirmative 
action,  including  reinstatement  with  or  without  back  pav.  as  may  be 
necessary  to  effectuate  the  policies  of  the  bill.  If  no  sufficient  case  is 
made  out,  the  Board  shall  issue  an  order  dismissing  the  complaint. 

If  an  order  of  the  Board  is  disobeyed,  the  Board  may  petition  for 
enforcement  in  an}'  circuit  court  of  appeals  of  the  United  States  in 
any  circuit  wherein  the  unfair  labor  practice  in  question  occurred  or 
wherein  the  disobedient  person  resides  or  transacts  business  or  in  the 
appropriate  district  court  if  all  circuit  courts  are  in  vacation.  In  such 
instances,  the  court  shall  have  power  to  grant  temporary  relief  or  a 
restraining  order,  and  to  make  and  file  a  decree  enforcing,  modifying, 
or  setting  aside  in  whole  or  in  part  the  order  of  the  Board.  Any 
person  aggrieved  by  a  final  order  of  the  Board  granting  or  denying 
in  whole  or  in  part  the  relief  sought  may  likewise  obtain  review  in  the 
appropriate  court. 

Section  10(a)  gives  the  National  Labor  Eelations  Board  exclusive 
jurisdiction  to  prevent  and  redress  unfair  labor  practices,  and.  taken 
in  conjunction  with  section  14,  establishes  clearly  that  this  bill  is 
paramount  over  other  laws  that  might  touch  upon  similar  subject 
matters.  Thus  it  is  intended  to  dispel  the  confusion  resulting  from 
dispersion  of  authority  and  to  establish  a  single  j^aramount  adminis- 
trative or  quasi-judicial  authority  in  connection  with  the  develop- 
ment of  the  Federal  American  law  regarding  collective  bargaining. 

IX^lESTIGATORY   POWERS 

Section  11.  Investigation. — This  section  confers  upon  the  Board  the 
usual  investigatory  powers  vested  in  administrative  agencies,  but 
these  powers  are  limited  to  the  functions  imposed  in  sections  9  and  10. 

Section  12.  Protection  of  Federal  officials. — This  section  imposes  a 
criminal  penalty,  not  exceeding  imprisonment  for  more  than  1  year, 
or  a  fine  not  exceeding  $5,000,  or  both,  upon  any  person  who  willfully 
interferes  with  any  member  or  agent  of  the  Board  in  the  performance 
of  duties  pursuant  to  the  bill.  Xeither  this  nor  an}'  other  section  of 
the  bill  provides  any  criminal  penalty  (other  than  the  usual  penalty 
for  contempt)  for  engaging  in  an  unfair  labor  practice,  even  after  a 
court  had  ordered  its  cessation. 


174 


LIMITATIONS 


Section  IS.  The  riglit  to  strike. — This  section  provides  that  "nothing 
in  this  act  shall  be  construed  so  as  to  interfere  with  or  impede  or 
diminish  in  any  way  the  right  to  strike."  It  is  taken  in  substance 
from  section  6  of  Public  Kesolution  No.  44,  Seventy-third  Congress. 

Section  IJf..  Relationshi/p  to  other  legislation. — This  section  is  de- 
signed to  resolve  conflicts  between  this  bill  and  other  laws. 

Section  15.  Separahility. — This  section  contains  the  standard  ]3ro- 
vision  for  separability  in  the  event  that  the  application  of  some  part 
of  the  bill  might  be  invalid. 

Section  16.  Title. — This  section  provides  that  the  bill  may  be  cited 
as  the  "National  Labor  Relations  Act." 

REASONS  FOR  CONFINING  THE  BILL  TO  UNFAIR  LABOR  PRACTICES  BY 

EMPLOTERS 

One  suggestion  in  regard  to  tliis  bill  has  been  advanced  so  frequently 
that  the  committee  deems  it  advisable  to  set  forth  its  reason  for  re- 
jecting it.  This  proposal  is  that  employees  and  labor  organizations, 
as  well  as  employers,  should  be  prohibited  from  interfering  with,  re- 
straining, or  coercing  emploj-ees  in  their  organization  activities  or 
their  choice  of  representatives. 

The  argi;ment  most  frequently  made  for  this  proposal  is  the  abstract 
one  that  it  is  necessary  in  order  to  provide  fair  and  equal  treatment  of 
employers  and  employees.  The  bill  prohibits  employers  from  inter- 
fering with  the  right  of  employees  to  organize.  The  corresponding 
right  of  employers  is  that  they  should  be  free  to  organize  without 
interference  on  the  part  of  employees ;  no  showing  has  been  made  that 
this  right  of  employers  to  organize  needs  Federal  protection  as  against 
employees.  Regiilation  of  the  activities  of  employees  and  labor 
organizations  in  regard  to  the  organization  of  emplo^'ees  is  no  more 
germane  to  the  purposes  of  this  bill  than  would  be  regulation  of 
activities  of  employers  and  employer  associations  in  connection  with 
the  organization  of  employers  in  trade  associations. 

This  erroneously  conceived  mutuality  argument  is  that  since  em- 
ployers are  to  be  prohibited  from  interfering  witli  the  organization  of 
workers,  employees  and  labor  organizations  shoidd  also  be  prohibited 
from  engaging  in  such  activities.  To  say  that  employees  and  labor 
organizations  should  be  no  more  active  than  employers  in  the  organi- 
zation of  employees  is  untenable:  this  would  defeat  the  very  objects 
of  the  bill. 

Thci-e  is  an  even  more  important  reason  why  there  sliould  be  no 
insertion  in  the  bill  of  any  provision  against  coercion  of  employees  by 
employees  or  labor  organizations.  Courts  have  held  a  great  variety 
of  activities  to  constitute  "coercion";  A  threat  to  strike,  a  refusal  to 
work  on  material  of  nonunion  manufacture,  circularization  of  banners 
and  publications,  picketing,  e\e\\  peaceful  persuasion.  In  some  courts, 
closed-shop  agreements  or  strikes  for  such  agreements  are  condemned 
as  "coercive."  Thus  to  proliibit  employees  from  "coercing"  their  own 
side  would  not  merely  outlaw  the  undesirable  activities  which  the  word 
connotes  to  tlie  layman,  but  would  raise  in  Federal  law  the  ghosts  of 
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many  much-criticized  injunctions  issued  by  courts  of  equity  against 
activities  of  labor  organizations,  ghosts  ^Yhich  it  was  supposed  Con- 
gress had  laid  low  in  the  Norris-LaGuardia  Act. 

Xor  can  the  committee  sanction  the  suggestion  that  the  bill  should 
prohibit  fraud  or  violence  by  employees  or  labor  unions.  The  bill  is 
not  a  mere  police  court  measure.  The  remedies  against  such  acts  in 
the  State  and  Federal  courts  and  by  the  invocation  of  local  police 
autliorities  are  now  adequate,  as  arrests  and  labor  injunctions  in 
industrial  disputes  throughout  the  country  will  attest.  The  Norris- 
LaGuardia  Act  does  not  deny  to  employees  relief  in  the  Federal 
courts  against  fraud,  violence  or  threats  of  violence.  See  29  U.  S.  C. 
§  104  (e)  and  (i). 

Racketeering  under  the  guise  of  labor-union  activity  has  been  suc- 
cessfully enjoined  under  the  antitrust  laws  when  it  affected  interstate 
commerce.  The  latest  case  along  these  lines  is  United  States  v.  Local 
No.  167  etal.  i'ldlJJ.S.^'d?,). 

In  addition,  the  procedure  set  up  in  this  bill  is  not  nearly  so  well 
suited  as  is  existing  law  to  the  prevention  of  such  fraud  and  violence. 
Deliberations  and  hearings  by  the  Board,  followed  by  orders  that 
must  be  referred  to  the  Federal  courts  for  enforcement,  are  methods 
of  procedure  that  could  never  be  sufficiently  expeditious  to  be  effective 
in  this  connection. 

Tlie  only  results  of  introducing  proposals  of  this  sort  into  the  bill, 
in  the  opinion  of  the  committee,  would  be  to  overwhelm  the  Board 
in  every  case  with  countercharges  and  recriminations  that  would  pre- 
vent it  from  doing  the  task  that  needs  to  be  done.  There  is  hardly  a 
labor  controversy  in  which  during  the  heat  of  excitement  statements 
are  not  made  on  both  sides  which,  in  the  hands  of  hostile  or  unsym- 
pathetic courts,  might  be  construed  to  come  under  the  common-law 
definition  of  fraud,  which  in  some  States  extends  even  to  misstate- 
ments innocently  made,  but  without  reasonable  investigation.  And 
if  the  Board  should  decide  to  dismiss  such  charges,  its  order  of  dis- 
missal would  be  subject  to  review  in  the  Federal  courts. 

Proposals  such  as  these  under  discussion  are  not  new.  They  were 
suggested  when  section  7(a)  of  the  National  Industrial  Recovery  Act 
was  up  for  discussion,  and  when  the  1934  amendments  to  the  Railway 
Labor  Act  were  before  Congress.  In  neither  instance  did  they  coni- 
mand  the  support  of  Congress. 

CONSTITUTIONALITy  x 

The  committee  is  convinced  that  this  proposal  keeps  within  the 
confines  of  the  constitutional  power  of  Congress.  The  two  main  ques- 
tions involved  are:  (1)  Are  the  regulations  of  the  employer-employee 
relationship  herein  contemplated  within  the  boundaries  of  due  process 
of  law  and  (2)  can  Federal  jurisdiction  be  sustained  under  the  com- 
merce clause. 

On  the  due-process  point,  the  case  of  Texas  <&  Neio  Orleans  Railroad 
V.  Brotherhood  (281  U.S.  548)  completely  sustained  the  authority  of 
Congress  to_  protect  full  freedom  of  organization  and  to  prevent  em- 
ployer domination  of  employee  organizations.  This  was  a  suit  by 
a  railway  brotherhood  to  restrain  the  railroad  from  interfering  with 
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the  ]'i,i>]it  of  its  emp]o3^ees  to  self-organization  and  the  desig-nation  of 
representatives  in  violation  of  the  Railway  Labor  Act  of  1926.  The 
decree  of  the  lower  court,  Avhich  was  sustained  in  full  by  the  Supreme 
Court,  compelled  the  company  (1)  to  completely  disestablish  its  com- 
pany union  as  representative  of  its  employees;  (2)  to  reinstate  the 
brotlierhood  (which  was  the  recognized  representative  chosen  by  the 
]najority  before  the  company  began  its  unlawful  interference)  as  the 
representative  of  all  employees  mitil  they  should  make  another  free 
choice;  (3)  to  restore  to  service  and  to  stated  privileges  certain  em- 
ployees who  had  been  discharged  for  activities  in  behalf  of  the  brotlier- 
hood. The  opinion  of  a  unanimous  Court  was  written  by  the  present 
Chief  ffustice. 

Turning  to  the  question  of  interstate  commerce,  the  figures  cited 
earlier  in  this  report  can  leave  no  doubt  that  widespread  industrial 
disturbances  burden  the  flow  of  comuierce.  Tliat  fact  has  received 
recognition  In'  our  highest  tribunal  in  such  well-knoAvn  cases  as  In 
re  Dehs  (158  U.S.  564),  Duplex  Printing  Press  Co.  v.  Deet-'mg  (254 
TT.S.  443).  American  ^Steel  Foundries  v.  Tri-City  Central  Trades 
Couyxil  (257  U.S.  184)  ;  Corotuido  Coal  Co.  v.  United  Mine  IVorlers 
(268  U.S.  295),  and  Bedford  Cut  *Stone  Co.  v.  Stone  Cutters  Asso- 
{■iafioH.  (274  T^.S.  37).  EquMlly  true  it  is  that  failure  to  accept  the  pro- 
cedure of  collective  bargaining  has  been  the  cause  of  some  of  the  most 
violent  of  these  industrial  disputes.  That  issue  was  paramount  in  the 
I}e/)S  ease,  the  Coronudo  ease,  and  Infetmational  Organisation  v.  Red 
Jarhet  C.  C.  (f'  C.  Co.  (18  Fed.  (2d)  839,  cert.  den.  275  U.S.  536), 
And  the  ri'medy  has  been  as  well  recognized  as  the  cause.  "Whenever 
o-iven  a  fair  ti'ial,  machinei'v  for  facilitating  collective  barsraininir  has 
promoted  industrial  j^eace. 

It  is  clear,  in  addition,  that  unfair  labor  practices  which  tend  to 
promote  strife  may  be  enjoined  before  the  stife  occurs.  Civilized  law 
is  ])reventi\e  as  well  as  imnitive.  As  Chief  Justice  Taft  said  in  the 
i\vst(Jojonadocase  (259  U.S.  344)  : 

If  C/ongress  deems  certain  recurring  practices,  though  not  really  part  of  inter- 
state coninierce.  likely  to  obstruct,  restniin.  or  burden  it.  it  has  the  power  to 
subject  them  to  national  supervision  or  restrain. 

See  also  Wilson,  v.  New,  243  U.S.  322:  United  States  v.  Ferger  (250 
U.S.  199);  Stafford  v.  Wallace  (258  U.S.  495);  Chicago  Board  of 
Trade  v.  Olson  (262  U.S.  1)  ;  Texas  &  New  Orleans  Railroad  \. 
B rathe rhood .  xii pra. 

Cases  under  the  antitrust  laws,  cited  for  the  proposition  that  the 
Federal  (Tovernment  cannot  deal  with  the  employer-employee  relation- 
ship, are  not  in  point.  They  turned  not  on  any  question  of  constitu- 
tional limitations,  but  upon  statutory  construction  of  the  extent  of 
equity  jurisdiction  over  labor  activities  under  the  antitrust  laws.  Rut 
the  Federal  Government  has  power  to  prevent  burdens  upon  interstate 
commerce  that  reach  beyond  the  intent  of  those  laAvs  in  regard  to  labor 
disputes,  and  it  is  intended  in  this  bill  to  exercise  the  full  constitutional 
iwvyer  of  Congress  to  prevent  the  described  unfair  labor  practices, 
Avhich  have  no  extenuating  social  values  operating  in  their  favor. 

The  committee  is  further  of  the  opinion  that  congressional  power 
to  prevent  these  unfair  labor  practices  exists  and  should  be  exercised 
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even  where  the  threat  of  strife  is  not  imminent.  It  line  with  modern 
economic  developments,  the  courts  have  recognized  that  unsound  eco- 
nomic practices  have  a  marked  effect  upon  the  volume  and  stability 
of  commerce.  This  is  illustrated  in  the  cases  prohibiting  unfair  methods 
of  competition  under  the  Federal  Trade  Commission  Act.  Again,  the 
general  proposition  is  aptly  stated  in  Chicago  Board  of  Trade  v.  Olsen 
(262  U.S.  1)  upholding  Federal  regulation  of  future  sales  on  grain  ex- 
changes, an  activity  in  itself  purely  local.  The  court  said : 

The  question  of  price  dominates  trade  between  the  States.  Sales  of  an  article 
which  affect  the  country-wide  price  of  the  article  directly  affect  the  country- 
wide commerce  in  it.  For  this  reason,  Congress  has  the  power  to  provide  the 
appropriate  means  adopted  in  this  act  by  which  this  abuse  may  be  restrained 
and  avoided. 

In  effect  upon  commerce,  wage  levels  are  as  significant  as  price 
levels,  for  the  exchange  of  goods  depends  as  much  upon  the  consumer's 
income  as  upon  tlie  price  which  he  must  pay.  Income  and  cost  of  living 
must  be  indexed  in  terms  of  each  other.  An  analysis  of  the  effect  of 
a  decline  in  mass  purcliasing  power  upon  all  commercial  transactions 
forces  the  conclusion  that  the  protection  of  Nation-wide  commerce 
depends  as  much  upon  a  floor  for  wages  an  upon  a  ceiling  for  prices. 
And  in  stabilizing  wages,  no  factor  plays  a  more  important  role  than 
collective  bargaining.  i 

In  the  case  of  A'pjmlachian  Coals ^  Inc.,  v.  United  States  (288  U.Si 
344) ,  Chief  Justice  Hughes  wrote : 

The  interests  of  producers  and  consumers  are  interlinked.  When  industry  is 
urievoiisly  hurt,  wlien  producing  concerns  fail,  when  unemployment  mounts,  and 
communities  repeudent  upon  profitable  production  are  prostrated,  the  wells  of 
commerce  go  dry. 

This  statement  is  a  landmark  of  contemporary  realism  in  regard  to 
the  commerce  power.  While  this  bill  of  course  does  not  intend  to  go 
beyond  the  constitutional  power  of  Congress,  as  that  power  may  be 
marked  out  by  the  courts  it  seeks  the  full  limit  of  that  power  in 
preventing  these  unfair  labor  practices.  It  seeks  to  prevent  them, 
whether  they  burden  interstate  commerce  by  causing  strikes,  or  by 
occurring  in  the  stream  of  interstate  commerce,  or  by  overturning  the 
balance  of  economic  forces  upon  which  the  full  f!ow  of  commerce 
depends. 
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NATIONAL  LABOR  RELATIONS  BOARD 

June  10,  1935. — Committed  to  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  and  ordered  to  be  printed 

Mr.  Connery,  from  the  U.S.  Congress,  House  Committee  on  Labor, 

submitted  the  following: 
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REPORT 

[To  accompany  S.  1958] 

The  Committee  on  Labor,  to  whom  was  referred  the  bill  (S.  1958) 
to  promote  equality  of  bargaining  power  between  employers  and  em- 
ployees to  diminish  the  causes  of  labor  disputes,  to  create  a  National 
Labor  Relations  Board,  and  for  other  purposes,  having  had  the  same 
under  consideration,  report  it  back  to  the  House  vcitli  amendments 
and  recommended  that  the  bill,  as  amended,  do  pass. 

The  committee  amendments  are  as  follows : 

On  page  1,  line  3,  strike  out  "declaration  of". 

On  page  1,  line  4,  strike  out  all  beginning  with  "The"  down 
through  line  24  on  page  2  and  insert  in  lieu  thereof  the  following : 

The  denial  by  employers  of  the  right  to  employees  to  organize  and  the  refusal 
by  employers  to  accept  the  procedure  of  collective  bargaining  lead  to  strikes  and 
other  forms  of  industrial  strife  or  unrest,  which  have  the  intent  or  the  necessary 
effect  of  burdening  or  obstructing  interstate  and  foreign  commerce  by  (a)  impair- 
ing the  efiiciency,  safety,  or  operation  of  the  instrumentalities  of  commerce ; 
(b)  occurring  in  the  current  of  commerce;  (c)  materially  affecting,  restraining, 
or  controlling  the  flow  of  raw  materials  or  manufactured  or  processed  goods 
from  or  into  the  channels  of  commerce,  or  the  prices  of  such  materials  or  goods 
in  commerce;  or  (d)  causing  diminution  of  employment  and  wages  in  such 
volume  as  substantially  to  impair  or  disrupt  the  market  for  goods  flowing  from 
or  into  the  channels  of  commerce. 

The  inequality  of  bargaining  power  between  employees  who  do  not  possess 
full  freedom  of  association  or  actual  liberty  of  contract,  and  employers  who  are 
organized  in  the  corporate  or  other  forms  of  ownership  association  substantially 
burdens  and  affects  the  flow  of  interstate  and  foreign  commerce,  and  tends  to 
aggravate  recurrent  business  depressions,  by  depressing  wage  rates  and  the 
purchasing  power  of  wage  earners  in  industry  and  by  preventing  the  stabiliza- 
tion of  comi)etitive  wage  rates  and  working  conditions  within  and  between 
industries. 

Experience  has  proved  that  protection  by  law  of  the  right  of  employees  to 
organize  and  bargain  collectively  safeguards  commerce  from  injury,  impair- 
ment, or  interruption,  and  promotes  the  flow  of  interstate  and  foreign  com- 
merce by  removing  certain  recognized  sources  of  industrial  strife  and  unrest,  by 
encouraging  practices  fundamental  to.  the  friendly  adjustment  of  industrial 
disputes  arising  out  of  differences  as  to  wages,  hours,  or  other  working  condi- 
tions, and  by  restoring  equality  of  bargaining  power  between  employers  and 
employees. 

(178) 
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It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  eliminate  the 
causes  of  certain  substantial  obstructions  to  the  free  flow  of  interstate  and 
foreign  commerce  and  to  mitigate  and  eliminate  these  obstructions  when  they 
have  occurred  by  encouraging  the  practice  and  procedure  of  collective  bargain- 
ing and  by  protecting  the  exercise  by  the  worker  of  full  freedom  of  association, 
self-organization,  and  designation  of  representatives  of  his  own  choosing,  for 
the  purpose  of  negotiating  the  terms  and  conditions  of  his  employment  or  other 
mutual  aid  or  protection. 

On  page  4,  line  10,  11,  and  12,  strike  out  ''or  commerce,  or  any 
transportation  or  communication  relating  thereto'',  and  insert  in  lieu 
thereof  "commerce,  transportation,  or  communication". 

On  page  4,  strike  out  lines  19  to  23,  both  inclusive,  and  insert  in  lieu 
thereof  the  following : 

(7)  The  term  "affecting  commerce"  means  in  commerce,  or  burdening  or 
obstructing  commerce  or  the  free  flow  of  commerce,  or  having  led  or  tending 
to  lead  to  a  labor  dispute  burdening  or  obstructing  commerce  or  the  free  flow  of 
commerce. 

On  page  5,  lines  17  and  18,  strike  out  "as  an  independent  agency 
in  the  executive  branch  of  the  Govermnent"  and  insert  in  lieu  thereof 
"in  the  Department  of  Labor". 

On  page  6,  line  5,  after  the  period  insert  the  following : 

Any  member  of  the  Board  may  be  removed  by  the  President,  upon  notice  and 
hearing,  for  neglect  of  duty  or  malfeasance  in  office,  but  for  no  other  cause. 

On  page  7,  line  15,  strike  out  all  after  "exist"  down  through  "hear- 
ing" in  line  23. 

On  page  8,  strike  out  and  insert  in  lieu  thereof  the  following: 
"amended.  All  records,  papers,  and  property". 

On  page  9,  line  25,  insert  after  "U.S.C.,"  the  following:  "Supp. 

VII,". 

On  page  11,  strike  out  lines  3  to  6,  both  inclusive,  and  insert  in  lieu 

thereof : 

(b)  The  Board  shall  decide  in  each  case  whether,  in  order  to  insure  to  employees 
the  full  benefit  of  their  right  to  self-organization  and  to  collective  bargaining,  and 
otherwise  to  effectuate  the  policies  of  this  Act,  the  unit  appropriate  for  the  pur- 
poses of  collective  bargaining  shall  be  the  employer  unit,  craft  unit,  plant  unit, 
or  other  unit. 

On  page  11,  line  12,  after  the  word  "hearing"  insert  "upon  due 
notice". 

On  page  13,  line  3,  strike  out  "appear"  and  insert  "intervene". 

On  page  13,  line  4,  after  "proceeding"  insert  "and." 

On  page  14,  line  8,  strike  out  "If  such  person  fails  or  neglects  to 
obey  such  order  of  the  Board  while  the  same  is  in  effect,  the  Board 
may",  and  insert  in  lieu  thereof  "The  Board  shall  have  power  to". 

On  page  15,  line  2,  strike  out  the  word  "shall"  and  insert  in  lieu 
thereof  the  word  "to". 

On  page  15,  line  4,  after  "modifying,"  insert  "and  enforcing  as  so 
modified". 

On  page  17,  strike  out  lines  2  and  3  and  insert  in  lieu  thereof  the 
following :  "and  in  like  manner  to  make  and  enter  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or  setting  aside  in  whole  or 
in  part  the  order". 

On  page  17,  line  12,  after  the  word  "modifying",  insert  "and 
enforcing  as  so  modified". 
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On  page  17,  line  17,  strike  out  "(U.S.C.,"  and  insert  in  lieu  thereof 
"approved  March  23, 1932  ( U.S.C.,  Supp.  VII,". 

On  page  21,  line  7,  insert  after  "U.S.C.,"  the  following:  "Supp. 
VII,"". 

On  page  21,  line  8,  strike  out  "(b)"  and  insert  in  lieu  thereof  "B". 

(A  bill  (H.R.  6288)  to  promote  equality  of  bargaining  power  be- 
tween employers  and  employees,  to  diminish  the  causes  of  labor  dis- 
putes, to  create  a  National  Labor  Relations  Board,  and  for  other  pur- 
poses, was  referred  to  the  Committee  on  Labor  and  was  made  the  sub- 
ject of  extended  hearings.  H.R.  7978,  a  somewhat  amended  version  of 
the  original  bill,  conforms  to  the  considered  views  of  the  committee 
after  consideration  of  H.R.  6288,  and  was  favorably  reported. 

The  provisions  and  objects  of  this  bill  have  been  subjected  to  pre- 
posterous exaggerations  and  misrepresentation.  Various  associations 
of  employers  have  expressed  unwanted  solicitude  for  the  rights  of  em- 
ployees, which  they  profess  to  believe  are  jeopardized  by  the  bill.  But 
the  bill  is  merely  an  amplification  and  further  clarification  of  the 
principles  enacted  into  law  by  the  Railway  Labor  Act  and  by  section  7 
(a)  of  the  National  Industrial  Recovery  Act,  with  the  addition  of  en- 
forcement machinery  of  familiar  pattern.  Curiously,  few  opponents  of 
the  bill  have  had  the  hardihood  to  avow  an  opposition  to  the  principles 
of  section  7(a)  ;  they  take  alarm,  however,  when  a  serious  effort  is  pro- 
posed to  enforce  the  mandate  of  that  law. 

Upon  the  passage  of  tlie  National  Industrial  Recovery  Adt  it  was 
hailed  by  the  President  as  giving  to  workers  "a  new  charter  of  rights 
long  sought  and  hitherto  denied."  Section  7(a)  provided : 

Every  code  of  fair  competition,  agreement,  and  license  approved,  prescribed,  or 
issued  under  this  title  shall  contain  the  following  conditions :  (1)  That  employees 
shall  have  the  right  to  organize  and  bargain  collectively  through  representa- 
tives of  their  own  choosing,  and  shall  be  free  from  the  interference,  restraint,  or 
coercion  of  employers  of  labor,  or  their  agents,  in  the  designation  of  such  repre- 
sentatives or  in  self-organization  or  in  other  concerted  activities  for  the  pur- 
lK)se  of  collective  bargaining  or  other  mutual  aid'  or  protection:  (2)  that  no 
employee  and  no  one  seeking  employment  shall  be  required  as  a  condition  of 
employment  to  join  any  company  union  or  to  refrain  from  joining,  organizing,  or 
assisting  a  labor  organization  of  his  own  choosing:  and  (3)  that  employers  shall 
comply  with  the  maximum  hours  of  labor,  minimum  rates  of  pay,  and  other 
conditions  of  employment  approved  or  prescribed  by  the  President. 

No  special  agency  was  provided  by  law  with  power  to  administer 
and  enforce  section  7(a).  Pursuant  to  his  general  authority  in  section 
2(a)  of  the  National  Industrial  Recovery  Act,  the  President  created 
the  National  Labor  Board,  under  the  chainnanship  of  Senator  Wag- 
ner, with  power  "to  settle  by  mediation,  conciliation,  or  arbitration  all 
controversies  between  employers  and  employees  which  tend  to  impede 
the  purposes  of  the  National  Industrial  Recovery  Act"  (Executive 
Order  No.  6511,  Bee.  16,  1933)  ;  and  to  conduct  elections  among  the 
employees  for  designation  of  representatives  (Executive  Orders  No. 
6580,  Feb.  1,  1934,  and  No.  6612-A,  Feb.  23,  1934) . 

All  that  the  National  Labor  Board  could  do.  if  it  found  a  violation 
of  section  7(a),  was  to  report  the  case  to  the  National  Recovery  Ad- 
ministrntion.  which  might  take  away  the  employer's  "blue  eagle",  or 
to  the  Department  of  Justice,  which  was  authorized  to  institute,  de 
novo,  proceedings  in  equity  or  a  criminal  prosecution,  under  sul>sec- 
tions  (c)  and  (f )  of  section  3.  The  provision  of  section  3  (b) ,  that  viola- 


181 

tioiis  of  the  codes  (including  the  labor  provisions  of  section  7(a) 
embodied  therein)  shall  be  deemed  luifair  methods  of  competition 
within  the  meaning  of  the  Federal  Trade  Commission  Act,  has  in 
practice  become  a  dead  letter,  probably  because  the  Federal  Trade 
Conunission  in  justice  to  its  other  functions  could  not  have  midertaken 
the  general  enforcement  of  the  codes. 

In  the  first  flush  of  national  fervor  that  greeted  the  inauguration  of 
the  National  Industrial  Recovery  Act,  the  National  Labor  Board 
was  able,  by  moral  rather  than  the  legal  authority,  to  accomplish  a 
good  deal  in  the  interpretation  and  application  of  the  section.  But 
resistance  to  the  law  gradually  stiffened,  as  reactionary  employers  got 
their  second  wind,  and  as  the  National  Labor  Board,  by  a  series  of 
fair  interpretations  of  section  7(a) ,  made  it  clear  that  it  was  illegal  for 
an  employer  to  discharge  or  discriminate  in  any  way  against  an  em- 
ployee because  of  his  union  affiliation  or  activities;  that  an  employer 
must  not  interfere  with  the  self-organization  of  employees  by  foisting 
upon  them  a  plant  organization  or  a  "company  union"  which  the 
employer  miglit  think  best  for  them ;  that  an  employer  must  deal  with 
the  chosen  representative  of  his  employees,  even  though  such  repre- 
sentative may  be  an  "outside"  union;  that  the  representative  chosen 
by  the  majority  of  the  employees  in  an  appropriate  unit  is  entitled  to 
speak  for  all  the  employees  in  that  unit  in  collective  bargaining  nego- 
tiations with  the  employer. 

After  several  months  of  experience  as  chairman  of  the  National 
Labor  Board,  Senator  Wagner  reported  to  the  Congress  last  year 
that  section  7  (a)  could  not  be  enforced  unless  a  statutory  board  es- 
pecially charged  with  its  administration  were  given  powers  analogous 
to  those  of  the  Federal  Trade  Commission  in  preventing  unfair  trade 
piactices.  The  so-called  "Wagner  bill",  providing  for  such  a  board, 
was  the  subject  of  lengthy  hearings  by  the  Committee  on  Education 
and  Labor  of  the  Senate,  but  failed  of  passage  in  the  pressure  for 
adjournment.  Congress  did,  however,  make  a  gesture  toward  better 
enforcement  by  the  passage  of  Public  Resolution  44,  Seventy-third 
Congress,  which  gave  the  President  express  statutory  authority  to 
establish  a  board  or  boards  "authorized  and  directed  to  investigate 
issues,  facts,  practices,  or  activities  of  employers  or  employees  in  any 
controversies  arising  under  section  7  (a)  of  said  act  or  which  are 
burdening  or  obstructing,  or  threatening  to  burden  or  obstruct,  the 
free  flow  of  interstate  commerce." 

But,  apart  from  somewhat  improved  machinery  for  the  conduct  of 
elections,  such  boards  established  under  the  pulDlic  resolution  have 
all  the  Aveaknesses  of  the  old  National  Labor  Board  in  the  matter  of 
preventing  and  restraining  violations  of  section  7  (a).  An  interesting 
contemporaneous  commentary  upon  Public  Resolution  44  recently 
found  its  way  into  the  record  of  the  Senate  Munitions  Investigating 
Coitimittee.  It  is  a  letter  written  by  the  vice  president  of  a  large 
industrial  corporation  on  the  day  the  public  resolution  passed  which 
letter  read  in  part  as  follows : 

My  guess  is  Congress  will  today  pass  the  joint  resolution  proposed  as  an  alter- 
nate to  the  Wagner  bill,  and  that  will  end  for  the  time  being  at  least,  many  of 
our  troubles  in  that  respect. 

Personally,  I  view  the  passage  of  the  joint  resolution  with  equanimity.  It 
means  that  temporary  measures  which  cannot  last  more  than  a  year  will  be 
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substituted  for  the  permanent  legislation  proposed  in  the  original  Wagner  bill. 
I  do  not  believe  that  there  will  ever  be  given  as  good  a  chance  for  the  passage  of 
the  Wagner  Act  as  exists  now,  and  the  trade  is  a  mighty  good  compromise. 

I  have  read  carefully  the  joint  resolution,  and  my  personal  opinion  is  that  it  is 
not  going  to  bother  us  very  much.  For  one  thing,  it  would  be  necessary,  if  the 
newly  formulated  boards  are  to  order  supervised  elections  in  our  plants,  that 
they  first  set  aside  as  invalid  the  elections  just  completed.  I  do  not  think  this  can 

be  done. 

If  in  1935  our  elections  should  occur  in  the  second  half  of  June  rather  than  the 
first  half,  the  Board  would  automatically  be  legislated  out  of  existence  before 
that  date.  If  they  try  to  horn  in  on  us  in  any  situation  in  the  meantime,  1 
think  we  have  our  fences  pretty  securely  set  up. 

Therefore,  and  for  other  reasons,  I  am  in  favor  of  compromising  by  not  oppos* 
ing  the  passage  of  the  joint  resolution.  This,  of  course,  is  my  personal  opinion. 
I  have  not  yet  had  a  chance  to  clear  it  with  our  people  here. 

This  prophesy  that  the  public  resohition  "is  not  going  to  bother  us 
very  much"  has  to  a  large  extent  been  verified  by  the  experience  of 
the  past  year.  On  June  29,  1934,  pursuant  to  the  public  resolution, 
the  President  by  Executive  order  created  the  National  Labor  Rela- 
tions Board.  This  Board  consisted  originally  of  Lloyd  K.  Garrison, 
dean  of  the  University  of  Wisconsin  Law  School,  chairman ;  Harry  A. 
Millis,  chairman  of  the  department  of  economics  at  the  University  of 
Chicago ;  and  Edwin  S.  Smith,  formerly  Massachusetts  commissioner 
of  labor  and  industries.  In  October  1934  Mr.  Garrison  was  suc- 
ceeded as  chairman  by  Francis  Biddle,  Esq.,  of  Philadelphia.  The 
National  Labor  Relations  Board,  following  the  lead  of  its  predecessor, 
the  National  Labor  Board,  has  enriched  the  body  of  labor  law  by  a 
notable  series  of  decisions  interpreting  and  applying  section  7  (a). 
Its  decisions  and  those  of  its  regional  boards  have  received  some  meas- 
ure of  compliance  by  the  acquiescence  of  employers  involved ;  but  in 
the  crucial  cases  of  recalcitrant  employers  the  Board  has  been  up 
against  a  stone  wall  of  legal  obstacle. 

This  has  been  true  both  in  cases  where  the  Board  found  violation  of 
section  7  (a)  and  in  cases  where  it  ordered  elections,  as  Chairman 
Biddle  frankly  testified  in  the  hearings  before  this  committee.  A  brief 
recitation  of  the  course  of  proceedings  in  both  types  of  cases  will  make 
clear  why  this  has  been  so. 

Wlien  complaint  is  made  to  the  Board  of  a  violation  of  section  7 (a) , 
the  evidence  is  heard  and  transcribed  by  the  proper  regional  board 
established  by  the  National  Labor  Relations  Board.  The  board  has 
no  power  to  subpena  witnesses  or  administer  oaths.  If  the  employer 
chooses  to  ignore  the  hearing,  he  can  do  so  with  impunity  except  that 
his  "blue  eagle"  may  be  put  in  jeopardy  by  the  subsequent  action  of 
the  National  Recovery  Administration.  If  the  regional  board  finds  a 
violation  of  section  7  (a),  and  the  employer  fails  to  comply  with  its 
recommendation  for  appropriate  restitution,  the  case  is  referred  to 
the  National  Labor  Relations  Board,  which  reviews  the  record,  usually 
upon  hearing  in  Washington.  If  the  National  Labor  Relations  Board 
confirms  the  finding  of  violation  it  publishes  its  findings  of  fact  and 
announces  that  unless  the  employer  in  default  makes  proper  restitu- 
tion, it  will  refer  the  case  to  the  Compliance  Division  of  the  National 
Recovery  Administration,  and  to  other  agencies  of  the  Government. 

At  this  point  there  is  no  legal  compulsion  upon  the  employer  to 
comply  with  the  Board's  decision.  Suppose  he  refuses  to  comply. 
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Tlie  Board  then  transmits  the  case  to  the  National  Recovery  Admin- 
istration, which,  though  it  is  bound  by  the  President's  Executive 
order  to  accept  tlie  Board's  findings  of  fact  as  final,  nevertheless  has 
a  discretion  whether  to  deprive  the  employer  of  the  N.  R.  A.  insignia 
as  recommended  by  the  Board.  Assuming  that  the  National  Recovery 
Administration  decides  to  remove  the  "blue  eagle",  compliance  is  by 
no  means  assured.  The  nature  of  the  business  may  be  such  that  the 
deprivation  of  the  "blue  eagle"  has  only  a  neglible  effect,  in  which 
case  the  employer  may  still  ignore  the  decision.  If,  however,  the 
possession  of  the  N.  R.  A.  insignia  is  of  substantial  value  to  the 
particular  employer,  he  may  apply  to  the  Supreme  Court  of  the 
District  of  Columbia  for  an  injunction  to  restrain  the  National  Re- 
covery Administration  from  acting  to  deprive  him  of  the  right  to 
display  such  insignia.  These  injunction  suits  are  becoming  almost  a 
routine  procedure.  To  date,  none  of  them  has  gone  to  hearing  on  the 
merits.  Of  course,  the  National  Labor  Relations  Board  does  not  con- 
trol this  litigation. 

"Wlien  the  Board  refers  a  case  to  the  Department  of  Justice,  the 
most  glaring  defect  in  the  present  procedure  is  that  the  record  made 
up  by  the  Board  goes  for  naught,  and  weeks  or  more  after  the  alleged 
violation  the  Department  must  prepare  the  case  for  court,  de  novo. 
The  Department  does  not  go  into  court  on  the  record  before  the  Board 
to  enforce  the  decision  of  the  Board ;  indeed  the  Board's  findings  of 
fact  ha^-e  not  even  prima  facie  weight  in  the  subsequent  proceedings. 
Furthermore,  due  to  the  lack  of  power  in  the  Board  to  subpena  wit- 
nesses and  documents,  the  Department  in  many  cases  finds  it  neces- 
sary to  make  extensive  investigations  before  instituting  legal  proceed- 
ings. The  stark  fact  is  that  after  2  years  of  section  7  (a)  the  Govern- 
ment has  succeeded  in  getting  in  the  courts  only  4  cases  for  enforce- 
ment, 2  being  proceedings  in  equity  and  2  criminal  proceedings;  and 
only  1  of  thees  cases  (the  Weirton  case)  has  come  to  trial.  Wliile  in 
the  public  mind  the  National  Labor  Relations  Board  is  probably 
regarded  as  responsible  for  the  enforcement  of  section  7  (a) ,  the  com- 
plete control  of  litigation  is  vested  in  the  Department  of  Justice  and 
its  various  United  States  attorneys  throughout  the  country. 

Public  Resolution  44  has  not  proved  much  more  satisfactory  even 
in  its  provisions  which  had  some  virtue  over  the  preexisting  law, 
namely,  the  provisions  for  elections.  By  section  2  of  the  resolution 
the  Board  is  empowered,  when  it  shall  appear  in  the  public  interest, 
to  order  and  conduct  elections  by  secret  ballot  of  any  of  the  employees 
of  any  employer,  to  determine  by  what  person,  persons,  or  organiza- 
tion they  desire  to  be  represented.  For  the  purposes  of  such  elec- 
tions the  Board  is  authorized  to  order  the  production  of  documents 
and  the  appearance  of  "VN^tnesses  to  give  testimony  under  oath.  Any 
order  issued  by  the  Board  under  the  authority  of  this  section  may  be 
enforced  or  reviewed,  as  the  case  may  be,  by  petition  in  the  appropri- 
ate circuit  court  of  appeals,  following  the  procedure  of  the  Federal 
Trade  Commission  Act. 

The  weakness  of  this  procedure  is  that  under  the  provision  for 
review  of  election  orders  employers  have  a  means  of  holding  up  the 
election  for  months  by  an  application  to  the  circuit  court  of  appeals. 
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Thus,  in  the  Firestone  and  Goodrich  cases,  where  the  Board  ordered 
elections  in  November  1934,  the  cases  were  not  arg^ued  in  the  circuit 
court  of  appeals  until  April;  decisions  have  not  yet  been  rendered, 
and  if  the  decisions  happen  to  be  favorable  to  the  Board,  the  com- 
panies will  undoubtedly  appeal  to  the  Supreme  Court,  with  f  urtlier 
inevitable  delay.  At  the  persent  time  10  cases  for  review  of  the 
Board's  election  orders  are  pending  in  the  circuit  courts  of  appeals. 
Only  three  have  been  argued  and  none  have  been  decided. 

The  election  is  but  a  preliminary  determination  of  fact,  and  there 
is  no  reason  why  employers  should  have  an  opportunity  for  c^iurt 
review  prior  to  the  holding  of  the  election.  The  ability  of  employers 
to  block  elections  has  been  productive  of  a  large  measure  of  indust!"ial 
strife.  Wlien  an  employee  organization  has  built  up  its  membership 
to  a  point  where  it  is  entitled  to  be  recognized  as  the  representative 
of  the  employees  for  collective  bargaining,  and  the  employer  refuses 
to  accord  such  recognition,  the  union,  unless  an  election  can  promptly 
be  held  to  determine  the  choice  of  representation,  runs  the  risk  of  im- 
pairment of  strength  by  attrition  and  delay  while  the  case  is  dragging 
on  through  the  courts,  or  else  is  forced  to  call  a  strike  to  achieve 
recognition  by  its  own  economic  power.  Such  strikes  have  been 
called  when  election  orders  of  the  National  Labor  Kelations  Bo>ard 
have  been  held  up  by  court  review. 

In  the  Firestone  and  Goodrich  cases,  strikes  were  irmninently  threat- 
ened, and  were  only  averted  at  the  last  minute  by  appeals  to  the  men 
to  await  the  decisions  of  the  court  on  the  election  orders.  The  com- 
panies in  these  cases  had  made  every  preparation  to  wage  a  war 
with  striking  employees,  rather  than  to  submit  to  the  orderly  demo- 
cratic process  of  a  governmentally  supervised  election  to  determine 
by  whom  the  employees  desired  to  be  represented  in  collective  bar- 
gaining negotiations. 

The  result  of  all  this  nonenforcement  of  section  7  (a)  has  been  to 
breed  a  wide-spread  and  growing  bitterness  on  the  part  of  workers, 
who  feel,  with  much  justification,  that  they  have  been  given  fair 
words,  but  betrayed  by  the  Government  in  the  execution  of  its  prom- 
ises. Time  after  time  employees  who  have  sought  to  organize  in 
pathetic  reliance  upon  section  7  (a)  have  found  themselves  discrimi- 
nated against  by  the  employer,  and  appeals  to  the  Government  for 
redress  have  been  in  vain.  If  such  a  situation  is  allowed  to  continue 
uncorrected,  it  will  become  a  menace  to  industrial  peace  that  cannot 
be  exaggerated. 

The  time  for  appropriate  action  by  the  Congress  is  at  hand,  because 
on  June  16,  1935,  the  National  Industrial  Recovery  Act,  and  Public 
Resolution  44,  Seventy-third  Congress,  expire  by  limitation.  The 
Congress  does  not  propose  to  Avithdraw  the  "new  charter  of  rights" 
enacted  in  section  7  (a).  The  only  honest  thing  for  the  Congress  to 
do,  therefore,  is  to  provide  adeqiiate  machinery  for  its  enforcement 
which  is  the  object  of  the  present  bill. 

Before  proceeding  to  detailed  comment  on  the  bill,  it  may  be  help- 
ful to  state  in  broad  outline  the  structure  of  the  bill.  Section  7  (a), 
as  it  now  appears  in  the  National  Industrial  Recovery  Act,  is  amplified 
by  the  specific  prohibition  of  certain  unfair-labor  practices,  which 
by  fair  interpretation  would  constitute  infringements  upon  the  sub- 
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staiitive  rigrhts  of  emplovees  declared  in  section  T  (a).  These  prohibi- 
tions, and  the  substantive  rights,  are  made  apphcable,  to  the  extent 
of  Congress'  power  under  the  coimnerce  clause,  to  employers  and  em- 
ploy ees^'irrespective  of  whether  the  industry  in  question  is  subject  to 
a  code  of  fair  competition.  The  bill,  therefore,  rests  upon  a  basis  en- 
tirely independent  of  the  National  Eecovery  Administration,  and 
should  be  considered  on  its  merits  quite  apart  from  the  ultimate  dis- 
position of  the  legislation  affecting  the  National  Recovery  Adminis- 
tration. As  a  means  of  enforcing  the  provisions  of  the  bill,  there  is 
created  a  permanent  Board,  with  appropriate  powers  to  make  investi-. 
gations  of  alleged  violations  of  the  law,  to  make  orders,  and  to  apply 
directly  to  the  proper  circuit  court  of  appeals  for  enforcement  ot  such 
orders,"  in  the  general  manner  provided  for  the  enforcement  of  the- 
ordei-s  of  the  Federal  Trade  Commission. 
A  detailed  analysis  of  the  bill  follows : 

FINDINGS    AND   DECLARATION    OF   POLICY 

Section  1  states  the  miderlying  factual  basis  for  the  regulation  pro- 
vided in  the  bill.  The  committee  wishes  to  emphasis  particularly  the 
objective  of  the  bill  to  remove  certain  important  sources  of  industrial 
mirest  engendered,  first,  by  the  denial  of  the  right  of  employees  to 
organize  and  by  the  refusal  of  employers  to  accept  the  procedure  of 
collective  bargaining,  and  second,  by  "^failure  to  adjust  wages,  hours, 
and  working  conditions  traceable  to  the  absence  of  processes  funda- 
mental to  the  friendly  adjustment  of  such  disputes.  Such  unrest,  as 
a  matter  of  common  knowledge  and  in  judicial  experience,  leads  to 
strikes  and  other  forms  of  economic  pressure  which  obstruct  and  bur- 
den the  free  flow  of  interetate  and  foreign  commerce.  In  brief,  such 
obstructions  and  burdens  occur  because  of  the  stoppage  of  the  flow 
of  goods  from  and  into  the  channels  of  such  commerce,  because  of 
the  effect  on  related  or  dependent  industries  or  establishments,  and 
because  of  the  cessation  of  employment  and  wages,  sometimes  prostrat- 
ing whole  communities  or  otherwise  impairing  such  commerce.  By 
protecting  the  right  of  employees  to  organize  and  bargain  collectively, 
and  as  a  direct  result  by  promoting  just  and  appropriate  practices 
for  friendly  adjustment,  the  bill  eliminates  many  of  the  most  impor- 
tant causes  of  unrest  and  strife,  and  so  fosters,  protects,  and  promotes 
the  free  flow  of  commerce,  increases  the  amount  thereof,  and  removes 
obstacles  and  obstructions  thereto. 

The  loss  in  wages,  trade,  and  commerce  from  such  strife  has  been 
enormous,  as  competent  investigation  demonstrates.  Cf.  Daughertv, 
Labor  Problems  in  American  Industry  (1933),  pp.  356,  3.58,  3fi6; 
Douglas.  An  Analvsis  of  Strike  Statistics,  Journal  of  American  Sta- 
tistical Association  (September  1923),  pp.  866-877;  Monthly  Labor 
Review,  June  193'2.  pp.  1353-1362;  W.  I.  King,  The  National  Income 
and  Its  Purchasing  Power  (National  Bureau  of  Economic  Research, 
1930),  p.  56:  United  States  Commissioner  of  Labor,  Twenty-first 
Annual  Re])ort  :  Strikes  and  Lockouts  (1906)  ;  Strikes  and  Lockouts 
in  the  United  States,  1916-32:  Monthlv  Labor  Re^dew,  June  1933, 
pp.  1295-1304;  Monthly  Labor  Review.  July  1934,  pp.  68-82;  Month- 
ly Labor  Review,  March  1935,  pp.  677  ff. ;  United  States  Coal  Com- 
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mission,  T.alx^r  l\ol:itions  in  the  Bitmninons  Coal  Indnstrv  (192rO  : 
National  Asstviation  of  Manut'aotnvoi-ii.  Convention  rrooeodings,  19lH\ 
p.  18(^:  Hannnond  and  Jonks,  Givat  An\orioan  Issnos  (19:21),  p.  5^9: 
N.  Olds,  The  Hiirh  Cost  of  Strikes  (19:21),  p.  -210:  Fiteh,  Canses  of 
Indnstrial  I'nivst  (1924) ;  Con\n\on  and  Andi\Mvs,  Principles  of  T.alx^r 
Legislation  (19*20),  p.  12o:  Congivssional  Keeord.  vol.  7S,  pt.  IV.  p. 
344o :  Keport  on  the  Steel  Strike  of  1919 :  Connnission  of  Inqniry  for 
the  Interehurch  World  Movement  (1920)  :  Keport  of  the  Anthracite 
Coal  Strike  Commission,  Ignited  States  l^nivan  of  Lalxn-,  Bnlletin 
Xo.  40  (190o)  ;  T.alH->r  Kelations  in  the  Bituminons  Coal  Indnstrv. 
United  States  Coal  Commission  (1923) :  Report  of  the  Board  of  In- 
qnirv  for  the  Cotton  Textile  Indnstrv  (1934)  (appointed  by  Pi\^sident 
Koi->sevelt  nnder  Pnblic  Kesolntion  Xo.  44) . 

Particnlarly  has  the  attempt  in  section  7(a)  of  the  Xational  Indns- 
trial  Keoovery  Act  to  confer  npon  employees  their  charter  of  riahts 
met  with  stnblx>rn  i-esistance  by  certiiiii  gronps  of  employei-s.  The 
al^senco  of  et^ective  enforcement  and  election  machinery,  and  the  dif- 
fnsion  of  ivsponsibility  and  conflicting  interpi-etation  in  regard  to 
section  7(a),  ha\-e  forced  workers  to  I'esort  to  industrial  warfare  to 
gain  the  rights  which  by  law  wei-e  jnstly  theii"S.  Thronghont  the  period 
of  the  o|x^riition  of  the  X'ational  Tndnstrial  Eecovery  Act.  thei-e  existed 
or  weiv  impending  serions  contlicts  burdening  or  thi-eatening  to  burden 
the  free  tlow  of  commeive  in  some  of  our  largest  industries,  such  as 
coal  and  copper  mining,  textile  manufacturing,  steel,  automobiles. 
nibWr,  and  shipping.  These  conflicts  have  had  their  counterpart  in 
other  industries  as  well,  on  perhaps  a  smaller  scale,  but  equally  bitter 
and  fraught  with  dangerous  possibilities. 

The  bill  seeks,  to  borrow  a  phi-ase  of  the  United  States  Supi-eme 
Court,  "to  make  the  appropriate  collective  action  (of  employees)  an 
instrument  of  peace  rather  than  of  strife"  (  Te^V'-is  d'  Xeic  Orltan-s  R.R. 
Co.  r.  Brofh(rhoo<f  (2S1  U.S.  548) ) .  The  efficacy  of  such  regidation  is 
amply  demonstratecl  by  the  history  of  lalK>r  i-elations  on  the  railroads 
of  the  country  and  by  the  experience  of  the  Xational  War  Labor 
Board  during  the  Greiit  War.  Chairman  William  M.  Leisei-son.  of  the 
Xational  ^Mediation  Board,  has  made  some  interesting  observations 
upon  the  results  that  follow  when  the  recognition  of  labor  organiza- 
tions ceases  to  be  a  fighting  issue  and  the  pi-ooesses  of  collective  bar- 
gaining become  the  habitual  course  of  dealing.  He  said : 

I  think  this  is  important  to  note,  that  so  Ion?  as  the  employers  question  the 
right  of  the  employees  to  hire  personnel  managers,  a  right  that  they  have  them- 
srfres.  or  sales  agents,  whichever  you  want  to  call  them,  then  the  employees  have 
to  fight  for  their  rights.  And  a  mild  gentlemanly  sort  does  not  get  very  far. 
and  the  ty^ie  that  survives  is  a  more  blustering,  fighting  kind  of  a  representative 
of  laKT.  And  tiiat  is  the  type  of  people,  the  fighting  kind,  that  survived  in  the 
railn>ad  brsiness.  20  years  ago.  when  they  had  to  fight  for  their  right  to  do  busi- 
ness on  a  cooperative  basis. 

As  !^x>n  as  the  railr\>ads  began  to  say.  "Sure,  you  have  a  tight  to  represent  the 
eaaployees :  let  us  sit  down,  and  make  a  cvmtraet  or  an  agreement",  and  there  are 
thousands  of  these  agreenienrs  on  the  railroads,  and  fD.^m  that  time  on  the  type 
of  labor  leader,  or  personnel  manager,  for  the  labor  was  a  more  business-like 
type,  and  he  is  a  g-ood  deal  like  the  fellow  on  the  employer's  side. 

The  committee  amendment  to  this  section  reformulates  the  declara- 
tion of  policy  in  order  to  emphasize  the  intent  of  the  bill  to  promote 
industrial  peace,  and  therefore  to  bring  it  more  clearly  outside  of  the 
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Tul'ui4£  m  the  Sche<:?tter  cojre.  It  Ls  believed  that  the  cases  -wMch  have 
sustaiiifed  Federal  intenention  in  labor  disputes  tinder  the  antitroet: 
laws  are  broad  enough  to  sustaia  this  bill,  which  is  desigped  to  give 
labor  Federal  protection  in  those  same  areas  which  previonslv  were 
siibjected  to  Federal  restraint. 

DEFIXITIOXS 

In  section  2  are  listed  various  definitions  of  terms.  These  defini- 
tions are  for  the  most  part  self-explanatory.  The  cramnittee  wishes 
to  emphasize  the  need  for  the  recognition  as  expre^ed  in  soteecticms  3 
and  9.  that  disputes  may  arise  regardless  of  whether  the  disputants 
stand  in  the  proximate  relation  of  employer  and  employee,  and  that 
self-organization  of  employees  may  extend  beyond  a  single  plant  or 
employer.  This  is  so  plain  as  to  require  no  great  elaboration.  We 
may  point  simply  to  the  words  of  Chief  Justice  Taft  ir  "h-  :ase  of 
Arroerkan  .St^  Fouridrie^  v.  T fi-Ciiy  Cerdrol  T roAe^  Ci..:..  '257 
U.S.  18^  at  209 ;  : 

They  (lahor  unions  1  were  organized  out  of  the  neeessities  of  the  sdroatias-  A 
sitgle  employee  ^  ess  in  dealing  with  an  employer.  He  "jra?  d^endoit 

ordiiiarily  on  his  C  .  ,  ge  for  the  laaintenance  of  iiiiiseif  and  family.  If  the 
employer  refused  to  jray  Mm  the  wage?  that  he  thtraght  fair,  he  was  neverthe'ess 
unable  to  leave  the  employ  and  to  resist  arhitrary  and  unfair  treatment.  Uni'Mi 
was  essential  to  give  laborers  opportunity  to  deal  on  equality  with  their  employer. 
They  united  to  exert  influence  upon  hiin  and  to  leave  him  in  a  body  in  order  by 
this  inc-onvenenee  to  induce  hivn  to  rnalre  better  terms  with  thfrn.  They  were 
withholding  their  labor  of  economic  value  to  make  him  i*?y  what  they  ^'-•'■aghz  it 
was  worth.  The  right  to  combine  for  such  a  lawful  irarpoae  has  in  naany  years 
not  been  denied  by  any  court.  The  strike  became  a  lawful  in^tminesit  in  a  lawful 
economic  struggle  or  competition  between  esn:^oy^  and  employees  as  to  the  share 
or  division  between  them  of  the  joint  production  of  labor  and  capitaL  To  render 
this  combination  at  all  eEecrive,  employees  must  make  their  combination  ertoid 
beyond  one  shop.  It  Is  helpful  to  have  as  many  as  may  be  in  the  same  trade  in 
thf  cf'mmTinity  united,  because  in  the  competition  between  fsofiayess  they  are 
f  be  afected  by  the  standard  of  wages  of  their  trade  in  the  neigbboiiiood.) 

T_ ._  -;  re,  they  may  tise  all  lawful  propaganda  to  enlarge  thar  meoiba^i^  and 
esi)ecially  among  those  who  labor  at  lower  wages  win  injure  their  "wliole  guild. 

This  statement  is  a  sufficient  answer  to  those  who.  with  question- 
able disinterestedness,  proclaim  that  rugged  individualism  is  tiie  great. 
boon  of  the  American  workman:  or  that  there  is  something  'Tm- 
American"  in  a  movement  by  workers  to  pool  their  economic  ^rength 
in  a  type  of  labor  organization  most  effective  in  approximating  the 
economic  power  of  their  employers,  namely,  in  so-called  "outside 
unions",  thereby  establishing  that  "equality  of  position  b^rween  the 
parties  in  which  liberty  of  contract  begins."  While  the  bill  does  not 
require  organization  along  such  lines,  and  indeed  makes  no  distinction 
between  such  organizations  Eind  others  limited  by  the  free  choice  of 
the  workers  to  the  boundaries  of  a  particular  plant  or  employer,  it  is 
imperative  that  employees  be  permitted  so  to  organize,  and  that 
unfair  labor  practices  taking  in  workers  and  labor  organizations 
beyond  the  scope  of  a  single  plant  be  regarded  as  within  the  purview 
of  the  bill. 

The  definitions  in  subsections  6  and  7  are  intended  as  the  basic 
jurisdictional  definitions,  as  used  in  their  appropriate  setting  in  sec- 
tions 9  and  10.  The  bill  is  based  squarely  on  the  power  of  Congress 
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to  regulate  commerce  among-  the  several  States  and  with  foreign 
nations.  It  does  not  apply  to  controversies  or  practices  of  purely 
local  significance  which  do  not  presently  or  potentially  burden  or 
obstruct  the  free  flow  of  such  commerce. 

The  committee  amendment  to  subsection  6  narrows  the  definition 
of  interstate  commerce  by  not  making  it  extend  to  transportation 
or  communication  that  is  merely  "related  to''  interstate  commerce. 
This  change  has  been  made  in  view  of  the  doubts  that  the  Schechter 
case  casts  upon  the  validity  of  regulating  practices  that  are  merely 
"related  to"  or  "indirectly"  interstate  commerce. 

The  new  definition  inserted  by  the  committee  amendments  to  sub- 
section 7  also  helps  to  confine  the  bill  to  the  proper  sphere  under  the 
Scliecliter  decision  by  removing  from  its  pur^dew  practices  which 
merely  "affect"  interstate  commerce.  Under  this  amendment  the 
"bill  is  confined  to  practices  "burdening  or  obstructing"  interstate 
commerce.  These  words  have  received  repeated  recognition  in  court 
decisions  as  fit  bases  for  Federal  jurisdiction. 

NATIONAL    LABOR    RELATIONS    BOARD 

Section  3:  This  section  establishes  a  nonpartisan  board  of  three 
members  appointed  by  the  President  by  and  with  the  advice  and  con- 
sent of  the  Senate.  The  committee  has  departed  from  S.  1958,  as  it 
passed  the  Senate,  by  providing  that  the  Board  shall  be  "created  in 
the  Department  of  Labor"  instead  of  being  established  "as  an  inde- 
pendent agency  in  the  executive  branch  of  the  Go\ernment.'"' 

The  committee  does  not  intend,  bj^  this  change,  to  subject  the  Board 
to  the  jurisdiction  of  the  Secretary  of  Labor  in  respect  of  its  decisions, 
policies,  budget,  or  personnel.  An  amendment  offered  by  the  Secre- 
tary of  Labor,  requiring  that  the  Board's  appointments  of  employees 
shall  be  subject  to  the  approval  of  the  Secretary,  was  not  accepted 
by  the  committee.  We  recognize  the  necessitv  of  establishing  a  board 
with  independence  and  dignity,  in  order  that  men  of  high  caliber 
may  be  persuaded  to  serve  upon  it,  and  in  order  to  give  it  a  national 
prestige  adequate  to  the  important  functions  conferred  upon  it.  While 
it  is  convenient  to  locate  the  Board  in  the  Department  which  deals 
with  labor  problems,  this  nominal  connection  will  not  impair  the  in- 
dependence of  the  Board,  which  will  be  free  to  administer  the  statute 
without  accountability  except  to  Congress  and  the  courts. 

For  the  information  of  the  House,  we  insert  letters  from  the  Secre- 
tary of  Labor  and  the  Chairman  of  the  National  Labor  Relations 
Board,  expressing  their  respective  views  on  this  point. 

Labor  Department, 
Washington,  Mail  IS,  1935. 
Hon.  William  P.  Connery,  Jr. 
House  of  Representatives, 
Washington,  B.C. 

My  Dear  Mr.  Congressman  :  I  have  your  letter  of  May  10  enclosing  a  copy 
of  H.R.  7978,  your  bill  "to  promote  equality  of  bargaining  power  t)etween  em- 
ployers and  employees,  to  diminish  the  cause  of  labor  disputes,  to  create  a 
National  Labor  Relations  Board,  and  for  other  purposes."  As  you  know,  I  am 
deeply  interested  in  the  success  of  this  legislation,  and  therefore,  was  very 
pleased  to  learn  that  the  House  Committee  on  Labor  had  voted  to  report  the  bill 
favorably. 
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The  bill  which  your  committee  has  approved  embodies  the  principles  of  the 
meat-lire  introduced  by  you  earlier  in  the  session,  the  principal  objectives  of 
which  I  commended  in  my  testimony  before  your  committee.  Briefly  summed 
up.  it  proposes  to  write  into  the  statute  law  of  the  United  States  the  legal  right 
of  collective  bargaining  to  clarify  that  right  by  precise  definition,  and  to  provide 
machinery  for  its  enforcement  by  creating  a  new  National  Labor  Relations 
Board,  vested  with  quasi-judicial  powers. 

I  am  very  grateful  to  your  committee  for  the  careful  consideration  which  it 
accorded  to  my  testimony  when  I  appeared  before  it,  and  I  note  that  several  of 
the  :?uggestions  I  made  at  that  time  have  been  incorporated  in  the  present  text 
of  the  bill.  One  of  the  most  important  of  these  changes  has  been  the  revision  of 
section  3  (a),  so  that  in  its  present  form  it  makes  the  National  Labor  Relations 
Board  a  part  of  the  Department  of  Labor.  Although  I  believe  that  the  judicial 
independence  of  the  Board  should  be  insured,  by  making  its  decisions  subject  to 
review  cKnly  in  the  courts.  I  think  it  would  have  been  unwise  to  have  recommended 
a  bill  creating  the  Board  as  an  entirely  separate  agency  dissociated  from  all  the 
permanent  executive  departments. 

Your  bill  recognizes  the  importance  of  constant  integration  of  the  problems 
of  collective  bargaining  with  other  labor  problems,  which  is  essential  if  the 
Department  and  the  Board  are  to  have  the  greatest  possible  understanding  of  the 
ramifications  of  their  decisions  in  the  field  of  industrial  relations.  Despite  any 
restrictions  which  legislation  might  define,  there  would  always  be  pressure  upon 
a  labor  board  to  engage  in  conciliation  and  research.  If  the  Board  was  separate 
this  would  mean  an  unnecessary  duplication  of  functions  already  performed  by 
the  Department  of  Labor.  Moreover,  your  bill,  by  providing  for  a  unified  ad- 
ministrative structure,  guards  against  the  confusion  produced  in  the  public  mind 
by  an  increase  in  governmental  agencies,  and  brings  the  Board  more  closely 
within  the  sphere  of  the  problems  of  Government  which  ordinarily  come  to  the 
atrenTiiin  of  the  President  and  Cabinet. 

:Moreover,  it  seems  to  me  that  your  bill  tends  to  make  the  proposed  Board  more 
judicial  in  character  than  would  be  possible  were  it  an  independent  agency  whose 
attention  would  be  subject  to  distraction  from  specific  cases  by  the  temptation 
to  strengthen  its  prestige  through  educational  and  administrative  activities.  A 
court  is  free  from  such  temptation  because  the  groove  of  its  activity  is  so  well 
defined  that  it  can  ignore  all  propaganda  in  an  administration  and  devote  its 
entire  time  to  the  quiet  unimpassioned  performance  of  the  judicial  processes. 
Anyone  interested  in  making  the  proposed  labor  board  as  much  as  possible  like 
a  court  should  favor  provisions  restricting  the  scope  of  its  activities  to  actual 
cnses  rather  than  to  encourage  it  to  enter  the  disconcerting  tasks  of  administra- 
tion. I  am  not  sure  that  your  bill  goes  as  far  as  it  might  in  relieving  the  Board 
of  administrative  responsibilities,  for  it  charges  the  Board  with  the  duty  of  mak- 
ing all  the  appointments  to  its  own  staff  without  the  advice  and  consent  of  the 
head  of  the  Department  (sec.  4  (a) ),  and  the  task  of  reporting  directly  each  year 
to  the  President  and  Congress  (sec.  3  (c) ).  It  would  seem  to  me  that  these  duties 
are  i>o.ssibly  administrative  in  character  and  might  consistently  be  given  to  the 
Secretary  of  Labor. 

The  other  changes  which  your  committee  has  made  in  the  original  draft  also 
impre-ss  me  favorably,  particularly  the  omission  of  the  section  giving  Federal 
district  courts  jurisdiction  of  unfair  labor  practices.  I  am  glad  that  you  concur 
with  me  in  thinking  that  this  section  would  have  been  productive  of  a  welter  of 
conflicting  decisions,  and  that  greater  promise  of  uniform  interpretation  of  the 
law  will  result  from  confining  original  jurisdiction  to  the  Board  or  its  subordinate 
agencies.  I  also  feel  that  section  10  (c),  defining  the  Board's  procedure,  consid- 
erably clarifies  the  phraseology  of  the  original  section.  The  redrafting  of  section 
9  (a)  dealing  with  the  troublesome  question  of  majority  rule  and  the  rights  of 
minority  groups  also  strengthens  the  bill  by  preventing  any  questions  of  minority 
representation  being  raised.  The  original  wording  was  not  altogether  clear  on 
this  point. 

Sincerely  yours, 

Frances  Perkixs. 
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National  Labor  Relations  Boaud, 

Washington,  D.C.,  May  11,  1935. 
Hon.  William  P.  Connery,  Jr., 
House  Office  Building,  Washington,  D.C. 

My  Dear  ]Mr.  Congressman  :  In  answer  to  your  favor  of  the  lOtli,  enclosing 
a  copy  of  H.R.  7978,  National  Labor  Relations  bill,  I  note  that  this  bill  is  identical 
with  Senator  Wagner's  bill  as  it  came  out  of  the  Senate  Committee  on  Education 
and  Labor,  with  the  exception  of  section  3(a)  of  the  House  bill.  The  language 
in  the  Senate  bill  is :  "There  is  hereby  created  as  an  independent  agency  in  the 
executive  branch  of  the  Government."  The  language  of  the  House  bill  reads : 
"There  is  hereby  created  in  the  Department  of  Labor."  Otherwise  the  two  bills 
are  identical. 

We  are  of  opinion  that  the  amendment  proposed  by  your  committee  is  dis- 
tinctly harmful  to  the  general  purposes  of  the  bill.  It  may  be  a  matter  of  doubt 
what  are  the  implications  of  the  unexplained  phrase  "created  in  the  Department 
of  Labor."  Were  it  not  for  the  fact  that  your  committee  declined  to  accept  one 
of  the  amendments  proposed  by  the  Secretary  of  Labor  specifically  subjecting 
to  the  approval  of  the  Secretary  the  Board's  appointment  of  employees,  it  might 
have  been  assumed  that  putting  the  Board  "in  the  Department  of  Labor" 
carried  with  it  automatic  control  by  the  Secretary  over  personnel.  The  phrase 
"created  in  the  Department  of  Labor"  might  also  carry  the  implication  of  budg- 
etary control,  which  inevitably,  though  indirectly,  enables  the  Seci'etary  to 
influence  the  policy  of  the  Board.  Believing  as  we  do  that  the  independence  of 
the  Board  should  be  established  upon  an  unquestionable  basis,  we  favor  the 
unequivocal  Senate  version  creating  the  Board  "as  an  independent  agency  in  the 
executive  branch  of  the  Government." 

The  value  and  success  of  any  quasi-judicial  board  dealing  with  labor  relations 
lies  first  and  foremost  in  its  independence  and  impartiality.  After  all,  although 
the  bill  deals  with  the  rights  of  labor,  for  the  success  of  the  machinery  contem- 
plated by  the  act  it  must  in  the  long  run  have  the  confidence  of  industry  and  of 
the  public  at  large.  In  our  view  it  is  in  derogation  of  such  independence  and 
such  impartiality  to  attach  the  Board  to  any  department  in  the  executive  branch 
of  the  Government,  and  particularly  to  a  department  whose  function  in  fact  and 
in  the  public  view  is  to  look  after  the  interests  of  labor. 

The  Board  is  to  administer  an  act  of  Congress  laying  down  a  specific  policy. 
If  the  Board  is  subject  to  the  control  of  the  Secretary  of  Labor  as  to  personnel 
and  budget,  there  will  be  an  inevitable  tendency  to  conform  the  administrative 
policies  of  the  Board  to  the  policies  of  the  particular  administration  in  power. 

Where  Congress  has  defined  a  policy  and  created  an  administrative  board  to 
carry  out  that  policy,  it  has  with  marked  consistency  recognized  that  the  board 
so  created  should  be  appointed  for  comparatively  long  terms  of  office  and  be  free 
of  control  by  the  executive  departments  or  by  any  particular  administration. 
The  arguments  advanced  for  putting  the  Board  in  the  Department  of  Labor 
would,  if  accepted  by  the  Congress,  have  resulted  in  putting  the  Interstate  Com- 
merce Commission,  the  Federal  Trade  Commission,  the  Communications  Com- 
mission in  the  Department  of  Commerce,  and  the  Reconstruction  Finance  Cor- 
poration in  the  Treasury  Department,  instead  of  their  being  given  an  independent 
status.  A  similar  observation  may  be  made  with  reference  to  the  Securities 
Exchange  Commission  and  the  National  Mediation  Board.  It  is  of  profound 
significance  that  the  four  outstanding  permanent  administrative  agencies  created 
by  the  last  Congress  to  effectuate  declared  congressional  policies  were  established 
as  independent  agencies ;  these  are  the  Securities  Exchange  Commission,  the 
Communications  Commission,  the  Federal  Housing  Administration,  and  the 
National  Mediation  Board.  Considering  the  specific  quasi-judicial  functions 
of  the  proposed  National  Labor  Relations  Board,  there  are  even  stronger  reasons 
why  it  should  have  the  prestige  of  independent  status,  than  there  were  for  estab- 
lishing the  National  Mediation  Board,  to  quote  the  words  of  its  organic  act, 
"as  an  independent  agency  in  the  executive  branch  of  the  Government." 

It  may  be  further  observed  that  the  multiplication  of  the  functions  of  Cabinet 
officers  has  already  proceeded  to  such  a  point  that  the  practical  supervision  of 
any  further  agencies  set  up  by  the  Congress,  if  entrusted  to  the  departments, 
would  necessarily  be  exercised  by  subordinates,  themselves  often  overworked,  and 
often  not  intimately  acquainted  with  the  special  problems. 
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We  wish  to  emphasize  the  essential  difference  between  mediation  and  concilia- 
tion in  adjusting  disputes  over  wage  and  hour  demands,  and  the  work  of  the 
National  Labor  Relations  Board  in  handling  7(a)  cases  under  the  present  law, 
or  the  work  of  the  proposed  new  Board  in  handling  complaints  that  an  employer 
has  been  guilty  of  unfair  labor  practices  under  the  pending  legislation.  Wages 
and  hours,  apart  from  minimum  standards  prescribed  by  the  codes,  are  a  matter 
of  give  and  take,  in  which  conciliation  serves  a  useful  function.  But  the  rights 
of  labor  under  section  7 (a),  or  under  the  Wagner-Connery  bill,  are  written  into 
the  law  to  be  enforced,  not  to  be  bargained  about  or  compromised.  When  a 
complaint  of  law  violation  is  presented  to  the  National  Labor  Relations  Board 
or  one  of  its  regional  boards,  it  is  the  function  of  the  Board  to  see  that  the  law  is 
vindicated.  Compliance  with  the  law  is  often  obtained  without  the  necessity  of 
formal  hearings,  or  after  hearing  and  before  enforcement  processes  are  involved  ; 
but  obtaining  such  compliance  is  quite  different  from  the  mediation  which  is  the 
function  of  the  Conciliation  Service  of  the  Department  in  settling  disputes  about 
wages  and  working  conditions. 

As  Senator  Wagner  said  in  his  testimony  before  the  Senate  Committee  on 
Education  and  Labor : 

"The  atmosphere  of  compromise  and  adaptation  is  perfectly  suited  to  the 
settlement  of  disputes  concerning  hours  and  wages  where  shifting  scales  are 
fitting  to  particular  conditions.  But  it  is  vmsuited  to  section  7  (a)  which  Con- 
gress intended  for  universal  application,  not  universal  modification.  The  practical 
effect  of  letting  each  disputant  bargain  and  haggle  about  what  section  7  (a) 
means  is  that  the  weakest  groups  which  need  its  basic  protection  most  receive  it 
the  least." 

The  National  Labor  Relations  Board,  as  set  up  by  Executive  order  of  June  29, 
1934,  though  it  was  directed  to  make  its  reports  to  the  President  through  the 
Secretary  of  Labor,  and  directed  not  to  duplicate  the  mediatory  and  statisical 
work  of  he  Department,  has  nevertheless  been,  in  its  administration  of  section 
7  (a)  and  in  its  control  of  its  own  personnel  and  expenditures,  an  agency  inde- 
pendent of  the  Dei)artment.  This  independence  has  not  resulted  in  the  duplica- 
tion of  work  which  the  Secretary  fears  as  likely  to  result  from  the  bill  as  it 
passed  the  Senate.  TTie  Board  has  taken  pains  not  to  encroach  upon  the  work  of 
the  conciliation  service  of  the  Department. 

It  has  proceeded  under  a  harmonious  working  arrangement  with  the  Depart- 
ment, specifying  the  respective  functions  of  the  board  and  the  Department.  It 
has  found  no  difficulty,  indeed  has  had  the  warmest  cooperation  of  the  Depart- 
ment, in  the  matter  of  making  use  of  the  Department's  statistical  and  research 
agencies  and  other  facilities.  To  make  it  abundantly  clear  that  there  shall  be  no 
duplication  of  work,  the  Senate  committee  inserted  an  amendment,  which  was 
entirely  agreeable  to  the  board,  forbidding  the  board  to  appoint  persons  to  engage 
in  mediation,  conciliation,  or  statistical  work  when  the  services  of  such  persons 
may  be  obtained  from  the  Department  of  Labor.  That  provision  also  appears 
in  section  4  of  H.R.  7978.  A  similar  provision  in  section  1  (b)  of  the  Executive 
order  under  which  the  board  now  operates  has  proven  entirely  satisfactory. 

The  fact  that  the  administrative  and  quasi-judicial  functions  of  the  board 
should  be  kept  distinct  from  the  work  of  mediation  and  conciliation  is  an  added 
reason  why  its  functions  should  not  be  transferred  to  the  jurisdiction  of  the 
Secretary  of  Labor.  The  tendency  toward  confusion  of  the  two  functions  is  en- 
hanced by  confiding  them  both  to  the  Labor  Department.       \ 

We  conclude  that  every  consideration  of  congressional  precedent  in  like  cases 
of  eflSciency,  of  giving  the  board  an  assured  independence  in  its  judicial  and 
administrative  work,  requires  that  the  board  be  established  as  an  independent 
agency  in  the  executive  branch  of  the  Government. 

With  this  one  exception  noted,  the  National  Labor  Relations  Board  heartily 
endorses  H.R.  7978  as  a  statesmanlike  contribution  to  healthy  labor  relations 
and  industrial  peace. 
Sincerely  yours, 

Fraxcis  Biddle,  Chairman. 

The  other  amendment  to  this  section  is  merely  clarifying.  It  pro- 
vides that  the  decision  of  the  Supreme  Court  in  the  recent  Humphreys 
case  shall  be  embodied  in  this  statute  so  as  not  to  leave  the  matter 


85-167— 74— pt.  1 14 


192 

open  to  furthei-  litioation.  The  Court  held  tliat  a  Federal  Ti-ade  Com- 
missioner could  not  be  removed  by  the  President  except  for  neglect 
of  duty.  There  was  considerable  language  in  the  opinion  indicating 
that  a  quasi-]* udicial  body  would  stand  a  better  chance  of  favorable 
treatment  if  it  were  divorced  from  the  executive  branch  of  the 
Government. 

Section  4 :  This  section  deals  with  matters  such  as  the  appointment 
and  salaries  of  members  of  the  Board,  the  appointment  of  personnel 
by  the  Baord,  the  transfer  of  the  personnel  and  records  of  the  old 
Board  established  on  June  29,  1934,  by  Executive  Order  No.  6763, 
pursuant  to  Public  Resolution  No.  44.  It  is  also  made  clear  tliat  orders 
and  proceedings  in  the  courts  pursuant  to  the  public  resolution,  to 
which  the  old  Board  is  a  party,  shall  be  continued  by  the  Board  in 
its  discretion,  in  order  that  the  important  questions  of  law  therein 
involved  may  be  brought  to  fmal  determination  in  the  highest  courts. 
In  connection  with  this  section,  the  committee  wishes  to  emphasize 
two  points. 

First,  there  is  no  conflict  with  or  duplication  of  the  functions  of  the 
Department  of  Labor  in  its  statistical  and  conciliation  work.  The  bill 
expressly  provides  that : 

Nothing  iu  this  act  shall  be  construed  to  authorize  the  Board  to  appoint  indi- 
viduals for  the  purpose  of  conciliation  or  mediation  (or  for  statistical  work), 
where  such  service  may  be  obtained  from  the  Department  of  Labor. 

Conciliation  or  mediation  is  desirable  in  disputes  or  differences  as 
to  wages  and  hours  or  conditions  of  work,  where  friendly  adjustment 
requires  give  and  take  and  the  compromising  of  conflicting  views. 

The  work  of  the  Board  and  its  agents  or  agencies,  on  the  other  hand, 
is  quasi-judicial  in  character,  dealing  with  the  investigation  and  deter- 
mination of  charges  of  unfair  labor  practices  as  defined  in  the  bill,  and 
questions  of  representation  for  the  purposes  of  collective  bargaining. 
This  of  course  does  not  preclude  securing  compliance,  either  by  a 
stipulation  procedure  or  otherwise,  prior  to  formal  hearing  or  appli- 
cation to  the  courts.  But  the  Board  and  its  agents  or  agencies  are 
required  to  cany  out  the  declared  will  of  Congress  as  provided  in 
this  definite  legislation;  the  law  must  have  application  in  all  cases, 
and  must  not  be  haggled  about  or  compromised  because  of  the  exi- 
gency of  a  particular  situation  or  the  weakness  of  a  particular  em- 
ployee group  as  against  a  more  powerful  employer.  Under  the  bill  it 
is  comtemplated  that  the  Board,  its  agents  or  agencies,  will  not  confuse 
the  quasi-judicial  nature  of  their  function  by  intruding  upon  the 
regular  work  of  the  Conciliation  Service  of  the  Department  of  Labor, 
Second,  the  section  authorizes  the  Board  to  appoint  regional  direc- 
tors and  to  establish  such  regional,  local,  or  other  agencies  as  may 
from  time  to  time  be  needed.  The  Board  itself  cannot  be  expected  in 
the  ordinary  case  to  travel  to  the  scene  of  dispute;  nor  can  it  be 
expected  that  the  parties  or  their  witnesses  must  be  brought  before 
the  Board  at  the  center  of  government  in  Washington.  Upon  the 
efficiency  of  j^ermanently  established,  compensated  regional  officers 
and  regional  agencies  operating  under  the  direction  of  the  Board  at 
tlie  source  of  dispute,  will  thus  depend  in  an  important  measure  the 
effective  administration  of  the  law. 
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Tlie  effect  of  the  first  amendment  to  subsection  (b)  is  merely  to 
strike  out  the  provision  that  proceedings  in  cases  of  the  present  Na- 
tional Labor  Eelations  Board  shall  be  conducted  by  the  new  Board. 
Since  the  President  through  the  Attorney  General  has  already  ordered 
the  discontinuance  of  these  cases,  the  old  language  in  the  bill  providing 
for  their  continuance  should  certainly  be  deleted. 

The  purpose  of  the  second  amendment  to  subsection  (b)  is  to  give  a 
permanent  civil-service  status  to  those  employees  transferred  from 
the  old  Board  who  are  required  to  be  under  the  civil  service  by  section 
4(a)  of  the  bill. 

Section  5 :  This  is  a  provision  commonly  incorporated  in  similar 
statutes.  The  importance  of  holding  inquiries  necessary  to  the  func- 
tions of  the  Board  at  places  convenient  to  their  proper  and  expeditious 
handling,  has  already  been  pointed  out  above. 

Section  6:  This  is  a  common  provision  authorizing  the  Board  to 
make,  amend,  and  rescind  such  rules  and  regulations  as  may  be  found 
necessary  to  implement  and  carry  out  the  provisions  of  the  bill.  It 
is  important  to  note  that  the  rules  will  be  effective  only  upon  due 
publication,  so  tli at  there  may  be  no  claims  of  doubt  or  ignorance  as 
to  their  content. 

RIGHTS   OF  EMPLOYEES 

The  first  unfair  labor  practice  in  section  8,  taken  in  conjunction 
with  the  rights  stated  in  section  7,  is  merely  a  restatement  of  a  portion 
of  the  language  of  section  7(a)  of  the  National  Industrial  Recovery 
Act,  quoted  previously  in  this  report.  Similar  pronouncements  have 
been  made  in  the  Railwav  Labor  Act  of  1934,  and  in  other  acts  of 
Congress  (48  Stat.  1185,  sec.  2  (Railwav  Labor  Act  of  1934)  ;  44  Stat. 
577,  sec.  2  (Railway  Labor  Act  of  1926)  ;  47  Stat.  70,  sec.  2  (Norris 
Anti-Injunction  Act)  :  47  Stat.  1481,  sees.  77  (p)  and  (q)  (Bank- 
ruptcy Act)  ;  48  Stat.  214,  sec.  7(e)  (Emergency  Transportation  Act) ) . 

Objection  is  constantly  made  that  the  bill  is  limited  to  unfair  labor 
practices  by  employers.  It  is  contended  that  the  bill  should  prohibit 
anyone",  including  of  course,  an  employee  or  labor  organization, 
from  interfering  with,  restraining  or  coercing  employees  in  the  exercise 
of  these  rights,  and  that  without  such  provision,  the  bill  is  "imfair*', 
"one-sided'",  and  would  lead  to  the  domination  of  industry  by 
organized  labor.  But  it  is  clear  that  corresponding  to  the  right  of 
employees  to  be  free  from  interference,  etc.,  by  their  employer  in 
their  organizational  activities,  is  the  right  of  the  other  party  to  the 
negotiations,  the  employer,  to  be  free  in  his  designation  of  representa- 
tives for  that  purpose.  The  Railway  Labor  Act  contains  such  a 
reciprocal  provision  that  neither  employers  nor  employees  shall  in 
any  way  interfere  with,  influence,  or  coerce  the  other  in  their  choice  of 
representatives  (sec.  2  (3)),  but  does  not  read  with  organizational 
activities  by  employees  or  labor  organizations.  Such  a  reciprocal 
provision,  forbidding  employees  to  interfere  with  the  right  of  em- 
ployers to  choose  their  representatives  for  collective  bargaining,  would 
be  a  merely  formal  requirement,  ignoring  the  realities  of  the  situation. 
In  the  light  of  common  knowledge,  it  can  hardly  be  said  that  this  right 
of  employers  needs  protection  under  this  bill.  Organizations  of  em- 
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ployers  in  trade  associations  and  in  national  organizations  of  such 
trade  associations,  have  bhxnketed  the  country;  the  integration  of 
business  into  larger  corporate  units  and  the  formation  of  such  trade 
associations  has  not  been  stopped  by  the  antitrust  laws. 

Furthermore,  a  provision  forbidding  employees  to  interfere  with 
the  right  of  employers  to  choose  their  representatives  would  not  satisfy 
the  opponents  of  the  bill.  What  is  really  sought  is  a  legal  strait- 
jacket  upon  labor  organizations,  on  the  specious  theory  that  such 
organizations  have  no  more  legitimate  concern  in  the  organization  of 
employees  than  have  the  employers  themselves.  But  the  bill  seeks 
to  redress  an  inequality  of  bargaining  power  by  forbidding  employers 
to  interfere  with  the  development  of  employee  organization,  thereby 
removing  one  of  the  issues  most  provocative  of  industrial  strife  and 
bringing  about  a  general  acceptance  of  the  orderly  procedure  of  col- 
lective bargaining  under  circumstances  in  which  the  employer  cannot 
trade  upon  the  economic  weakness  of  his  employees. 

The  report  on  S.  1958  by  the  Senate  Committee  on  Education 
and  Labor  deals  fully  and  conclusively  with  this  topic.  We  incor- 
porate a  portion  of  that  report : 

There  is  an  even  more  important  reason  why  there  should  be  no  insertion  in 
the  bill  of  any  provision  against  coercion  of  emmployees  by  employees  or  labor 
organizations.  Courts  have  held  a  great  variety  of  activities  to  constitute  "coer- 
cion" :  A  threat  to  strike ;  a  refusal  to  work  on  material  of  nonunion  man- 
ufacture; circularization  of  banners  and  publications;  picketing;  even  peaceful 
persuasion.  In  some  courts,  closed-shop  agreements  or  strikes  for  such  agree- 
ments are  condemned  as  "coercive."  Thus,  to  prohibit  employees  from  "'coerciiig" 
their  own  side  would  not  merely  outlaw  the  undesirable  activities  which  the 
word  connots  to  the  layman,  but  would  raise  in  Federal  law  the  ghosts  of 
many  much-criticized  injunctions  issued  by  courts  of  equity  against  activities 
of  labor  organizations,  ghosts  which  it  was  supposed  Congress  had  laid  low  in 
the  Norris-LaGuardia  Act. 

Nor  can  the  committee  sanction  the  suggestion  that  the  bill  should  prohibit 
fraud  or  violence  by  employees  or  labor  imions.  The  bill  is  not  a  mere  police- 
court  measure.  The  remedies  against  such  acts  in  the  State  and  Federal  courts 
and  by  the  invocation  of  local  police  authorities  are  now  adequate,  as  arrests 
and  labor  injmictions  in  industrial  disputes  throughout  the  country  will  attest. 
The  Norris-LaGuardia  Act  does  not  deny  to  employers  relief  in  the  Federal  courts 
against  fraud,  violence,  or  threats  of  violence.  (See  29  U.  S.  C,  sec.  104  (e)  and 
(i).) 

Racketeering  under  the  guise  of  labor-union  activity  has  been  successfully 
enjoined  under  the  antitrust  laws  when  it  affected  interstate  commerce.  The 
latest  case  along  these  lines  is  United  States  v.  Local  No.  167  et  al.  (291  U.S.  293). 

In  addition,  the  procedure  set  up  in  this  bill  is  not  nearly  so  well  suited  as  is 
existing  law  to  the  prevention  of  such  fraud  and  violence.  Deliberations  and 
hearings  by  the  Board,  followed  by  orders  that  must  be  referred  to  the  Federal 
courts  for  enforcement,  are  methods  of  procedure  that  could  never  be  sufficiently 
expeditious  to  be  effective  in  this  connection. 

The  only  results  of  introducing  proposals  of  this  sort  into  the  bill,  in  the  opinion 
of  the  committee,  would  be  to  overwhelm  the  Board  in  every  case  with  counter- 
charges and  recriminations  that  would  prevent  it  from  doing  the  task  that 
needs  to  be  done.  There  is  hardly  a  labor  controversy  in  which  during  the  heat 
of  excitement  statements  are  not  made  on  both  sides  which,  in  the  hands  of 
hostile  or  unsympathetic  courts,  might  be  construed  to  come  under  the  common- 
law  definition  of  fraud,  which  in  some  States  extends  even  to  misstatements 
innocently  made,  but  without  reasonable  investigation.  And  if  the  Board  should 
decide  to  dismiss  such  charges,  its  order  of  dismissal  would  be  subject  to  review 
in  the  Federal  courts. 

Proposals  such  as  these  under  discussion  are  not  new.  They  were  suggested 
when  section  7  (a)  of  the  National  Industrial  Recovery  Act  was  up  for  discus- 
sion, and  when  the  1934  amendments  to  the  Railway  Labor  Act  were  before 
Congress.  In  neither  instance  did  they  command  the  support  of  Congress. 
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The  succeeding  unfair  labor  practices  are  intended  to  amplify  and 
state  more  specifically  certain  types  of  interference  and  restraint  that 
experience  has  proved  require  such  amplification  and  specification. 
These  specific  practices,  as  enumerated  in  subsections  (2),  (3),  (4), 
and  (5),  are  not  intended  to  limit  in  any  way  the  interpretation  of  the 
general  provisions  of  subsection  (1) . 

The  second  unfair  labor  practice  prohibits  an  employer  from  domi- 
nating or  interfering  with  the  formation  or  administration  of  any 
labor  organization  or  contributing  financial  or  other  support  to  it.  It 
is  provided,  however,  that  subject  to  rules  and  regulations  made  and 
published  by  the  Board,  an  employer  may  pennit  employees  to  confer 
with  him  during  working  hours  without  loss  of  time  or  pay.  This 
section  has  its  counterpart  in  provisions  of  other  Federal  statutes,  such 
as  the  Railway  Labor  Act  amendments  of  1934,  section  2 ;  the  Bank- 
ruptcy Act  amendments  of  1933  and  1934 ;  and  the  Emergency  Trans- 
portation Act,  section  7  (e) . 

It  is  reliably  estimated  that  about  70  percent  of  the  company  miions 
]iow  in  existence  were  established  subsequent  to  the  passage  of  section 
7(a)  of  the  National  Industrial  Recovery  Act.  According  to  the  semi- 
annual report  of  the  National  Labor  Relations  Board  to  the  Presi- 
dent, for  the  period  July  9,  1934,  to  January  9,  1935,  such  company 
unions  were  a  primary  or  attendant  cause  of  the  disputes  in  about  30 
percent  of  the  cases  heard  by  the  National  Board;  and  the  great  ma- 
jority of  such  company  unions  had  become  active  in  contemplation  of 
or  contemporaneously  with  a  trade  union  organizing  movement,  or  in 
close  relation  to  a  strike.  Employer-promoted  unions  are  most  prev- 
alent in  the  larger  plants  and  industries,  where  the  bargaining  power 
of  the  individual  worker  is  very  weak,  and,  curiously  enough,  where 
the  managements  have  hitherto  been  opposed  to  organization  of  their 
workei-s.  It  is  of  the  essence  that  the  right  of  employees  to  self- 
organization  and  to  join  or  assist  labor  organizations  should  not  be 
reduced  to  a  mockery  by  the  imposition  of  employer-controlled  labor 
organizations,  particularly  where  such  organizations  are  limited  to  the 
employees  of  the  particular  employer  and  have  no  potential  economic 
strength. 

Nothing  in  the  bill  prohibits  the  formation  of  a  company  union, 
if  by  tliat  term  is  meant  an  organization  of  workers  confined  by  their 
ov\-n  volition  to  the  boundaries  of  a  particular  plant  or  employer.  "What 
is  intended  is  to  make  such  organization  the  free  choice  of  the  work- 
ers, and  not  a  choice  dictated  by  forms  of  interference  which  are 
weighty  precisely  because  of  the  existence  of  the  employer-employee 
rehationship.  The  forms  which  such  interference  may  take  have  been 
disclosed  in  the  experience  of  the  labor  boards  engaged  in  the  investi- 
gation of  charges  of  violation  of  section  7(a)  during  the  past  2  years. 
Tliese  are  of  course  matters  for  decision  on  the  facts  of  the  individual 
case.  The  most  commonly  recognized  forms  of  interference  have 
been  financial  support,  participation  in  the  formulation  of  the  consti- 
tion  or  bylaws  or  in  the  internal  management  of  the  company  union, 
espionage,  and  the  like.  An  extremely  conxmon  form  of  interference 
is  the  provision  in  the  consstitution  or  bylaws  of  company  unions 
that  changes  may  not  be  made  except  with  tlie  consent  of  the  employ- 
er. The  prohibition  of  financial  support  is  particularly  justified. 
Collective  bargining  is  reduced  to  a  sham  when  the  employer  sits 
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on  both  sides  of  tlie  tablo  by  siipportinj;  a  particular  orjianization 
M'ith  which  he  deals,  by  the  payinent  of  added  compensaton  to  tlieir 
representatives,  or  by  permitting  snch  representatives  to  conduct  orga- 
nizational work  among  the  employees  during  working  hours  without 
deduction  of  pay. 

How  often  it  has  been  said  by  employers  who  object  to  "outside 
unions"  that  their  representatives  "agitate"  among  employees  dur- 
ing working  hours  and  that  employees  affiliated  with  s\ich  organiza- 
tions "disturb"  other  employees.  No  action  could  be  more  provoca- 
tive of  resentment,  unrest,  and  strife  than  these  forms  of  financial 
support.  On  this  subject  it  is  pertinent  to  quote  a  portion  of  the 
opinion  of  the  National  Labor  Eelations  Board  in  Matter  of  B.  F. 
GoodHch  Go.  (1  N.L.R.B.  181,  184  (1934))  : 

Another  feature  of  the  plan  which  raises  a  serious  problem  is  rhe  fact  that  it  is 
financed  by  the  company,  and  that,  in  particular,  the  company  pays  extra  salaries 
to  the  employee  representatives  under  the  plan.  At  the  time  when  the  plan  was 
initiated  by  the  company  thex-e  existed  a  group  of  employees  within  the  plant,  we 
do  not  know  how  numerous,  who  favored  affiliation  with  an  outside  union  as  their 
designated  agency  for  collective  bargaining.  We  may  assume  tliat  there  were  also 
at  the  plant  employees  who  preferred  a  plant  organization.  At  this  juncture  we 
believe  that  the  company  interferred  with  the  self-organization  of  its  employees 
when  it  threw  the  great  weight  of  its  financial  support  in  favitr  of  the  group  of 
employees  who  wanted  a  plant  organization,  to  the  comix'titive  disadvantage  of 
the  group  of  employees  who  wanted  representation  by  an  outside  union.  In  effect 
this  was  a  form  of  discrimination  which  handicapped  the  efforts  of  one  group  of 
employees  on  promtlng  their  ideas  on  self-orgaization.  The  tendency  of  the 
thing  at  the  time  of  the  inauguration  of  the  plan  was  corrupting  and  the  continu- 
ance of  financial  support  by  the  company  at  the  present  time  is  corrupting.  This 
is  particularly  true  of  the  payment  of  salaries  to  representatives.  However 
single-minded  the  elected  representatives  under  the  plan  might  be  in  their  devo- 
tion to  the  interests  of  the  employees,  the  provision  for  paying  exti-a  salaries  to 
this  approximatly  150  employee  representatives  causes  their  independence  of 
employer  domination  to  be  highly  dubious.  It  is  impi-oper  for  the  company  to  in- 
fluence the  choice  of  employees  in  the  manner  described  above,  which  involves, 
in  substance,  the  subsidizing  of  an  active  group  of  propagandists  among  the 
employees  for  the  type  of  employee  representation  the  company  would  prefer 
to  deal  with. 

The  specific  practices  to  which  we  have  adverted  have  been  recog- 
nized by  our  highest  courts  as  forms  of  interference.  In  Texas  <&  New 
Orleam.  R.  R.  Co.  v.  Brothevliood  of  Railway  Clerks  (281  U.S.  548, 
560),  Chief  Justice  Hughes,  writing  for  a  unanimous  Court,  stated  in 
a  decision  under  the  Railway  Labor  Act  of  1926 : 

The  circumstances  of  the  soliciting  of  authorizations  and  membership  on  behalf 
of  the  association,  the  fact  that  employees  of  the  railroad  company  who  were 
active  in  promoting  the  development  of  the  Association  were  permitted  to  devote 
their  time  to  that  enterprise  without  deduction  from  their  pay.  the  charge  to  the 
railroad  company  of  expenses  incurred  in  recruiting  members  of  the  association, 
the  reports  made  to  the  railroad  company  of  the  progress  of  these  efforts,  and 
the  discharge  from  the  service  of  the  railroad  company  of  leading  representatives 
of  the  brotherhood  and  the  cancelation  of  their  passes,  gave  support,  despite  the 
attempted  justification  of  these  proceedings,  to  the  conclusion  of  the  courts  be- 
low that  the  railroad  company  and  its  officers  were  actually  engaged  in  pro- 
moting the  organization  of  the  association  in  the  interest  of  the  company  and  in 
opposition  to  the  brotherhood,  and  that  tliose  activitifs  con'-rituted  nn  ac^nal 
interference  with  the  liberty  of  the  clerical  employees  in  the  selection  of  ttieir 
representatives. 

It  should  be  noted  finally  that  the  employer  can  be  said  to  "domi- 
nate" the  "formation  or  administration  of  a  labor  organization"  where 
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several  of  these  forms  of  interference  exist  in  combination,  and  lie  is 
able  thereby  to  corrupt  or  override  completely  the  will  of  employees. 

The  third  imfair  labor  practice  prohibits  an  employer,  by  discrimi- 
nation in  regard  to  hire  or  tenure  of  employment  or  any  term  or  con- 
dition of  employment,  to  encourage  or  discourage  membership  in  any 
labor  organization.  This  spells  out  in  greater  detail  the  provisions  of 
section  7(a)  prohibiting  "yellow-dog"  contracts  and  interference  with 
self-organization.  This  interference  may  be  present  in  a  variety  of 
situations  in  this  connection,  such  as  discrimination  in  discharge,  lay- 
off, demotion  or  transfer,  hire,  forced  resignation,  or  division  of  work; 
in  reinstatement  or  hire  following  a  technical  change  in  corporate 
structure,  a  strike,  lock-out,  temporary  lay-off,  or  a  transfer  of  the 
plant. 

Nothing  in  this  subsection  prohibits  interference  with  the  normal 
exercise  of  the  right  of  employers  to  select  their  employees  or  to  dis- 
charge them.  All  that  is  intended  is  that  the  employer  shall  not  by 
discrmiinatory  treatment  in  hire  or  tenure  of  emploj^ment  or  terms  or 
conditions  of  employment,  interfere  with  the  exercise  by  employees 
of  their  right  to  organize  and  choose  representatives.  It  is  for  this  rea- 
son that  the  employer  is  prohibited  from  encouraging  or  discouraging 
membership  in  any  labor  organization  by  such  discrimination. 

The  proviso  to  the  third  unfair  labor  practice,  dealing  with  the 
making  of  closed-shop  agreements,  has  been  widely  misrepresented. 
The  proviso  does  not  impose  a  closed  shop  on  all  industry;  it  does 
not  give  new  legal  sanctions  to  the  closed  shop.  All  that  it  does  is  to 
eliminate  the  doubts  and  misconstructions  in  regard  to  the  effect  of 
section  7(a)  upon  closed-shop  agreements,  and  the  possible  repetition 
of  such  doubts  and  misconstructions  under  this  bill,  by  providing  that 
nothing  in  the  bill  or  in  section  7(a)  or  in  any  other  statute  of  the 
United  States  shall  illegalize  a  closed-shop  agreement  between  an  em- 
ployer and  a  labor  organization,  provided  such  organization  has  not 
been  establised,  maintained,  or  assisted  by  any  action  defined  in  the 
bill  as  an  unfair  labor  practice  and  is  the  choice  of  a  majority  of  the 
employees,  as  provided  in  section  9(a),  in  the  appropriate  collective 
bargaining  imit  covered  by  the  agreement  when  made.  The  bill  does 
nothing  to  legalize  the  closed-shop  agreement  in  the  States  where  it 
may  be  illegal ;  but  the  committee  is  confident  that  it  would  not  be  the 
desire  of  Congress  to  enact  a  general  ban  upon  closed-shop  agreements 
in  the  States  where  they  are  legal.  And  it  should  be  emphasized  that 
no  closed  shop  may  be  effected  unless  it  is  assented  to  by  the  employer. 

The  fourth  unfair  labor  practice  relates  to  discharge  or  other  dis- 
crimination against  an  employee  because  he  has  filed  charges  or  given 
testimony  under  the  bill. 

The  fifth  unfair  labor  practice,  regarding  the  refusal  to  bargain 
collectively,  rounds  out  the  essential  purpose  of  the  bill  to  encourage 
collective  bargaining  and  the  making  of  agreements. 

REPRESENTATI^rES   AISTD   ELECTIONS 

Majority  rule. — Section  9(a)  incorporates  the  majority  rule  prin- 
ciple, that  representatives  designated  for  the  purposes  of  collective 
bargaining  by  the  majority  of  employees  in  the  appropriate  unit  shall 
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be  the  exclusive  representatives  of  all  the  employees  in  that  unit  "for 
the  purposes  of  collective  bargaining  in  respect  to  rates  of  pay,  wages, 
hours  of  employment,  or  other  conditions  of  employment."  As  a  nec- 
essary corollary  it  is  an  act  of  interference  (under  sec.  8(1))  for  an 
employer,  after  representatives  have  been  so  designated  by  the  major- 
ity, to  negotiate  with  individuals  or  minority  groups  in  their  own 
behalf  on  the  basic  subjects  of  collective  bargaining. 

The  misleading  propaganda  directed  against  this  principle  has  been 
incredible.  The  underlying  purposes  of  the  majority  rule  principle 
are  simple  and  just.  As  has  frequently  been  stated,  collective  bargain- 
ing is  not  an  end  in  itself;  it  is  a  means  to  an  end,  and  that  end  is 
the  making  of  collective  agreements  stabilizing  employment  relations 
for  a  period  of  time,  with  results  advantageous  both  to  the  worker 
and  the  employer.  There  cannot  be  two  or  more  basic  agreements  appli- 
cable to  workers  in  a  given  unit ;  this  is  virtually  conceded  on  all  sides. 
If  the  employer  should  fail  to  give  equally  advantageous  terms  to 
nonmembers  of  the  labor  organization  negotiating  the  agreement, 
there  would  immediately  result  a  marked  increase  in  the  membership 
of  that  labor  organization.  On  the  other  hand,  if  better  terms  were 
given  to  nonmembers,  this  would  give  rise  to  bitterness  and  strife,  and 
a  wholly  unworkable  arrangement  whereby  men  performing  compa- 
rable duties  were  paid  according  to  different  scales  of  wages  and  hours. 
Clearly  then,  there  must  be  one  basic  scale,  and  it  must  apply  to  all. 

It  would  be  undesirable  if  this  basic  scale  should  result  from  nego- 
tiation between  the  employer  and  unorganized  individuals  or  a  minor- 
itv  ffroup,  for  the  agreement  probably  would  not  command  the  assent 
of  the  majority  and  hence  would  not  have  the  stability  which  is  one  of 
the  chief  advantages  of  collective  bargaining.  If,  however,  the  company 
should  undertake  to  deal  with  each  group  separately,  there  would  result 
tlie  conditions  pointed  out  bv  the  present  National  Labor  Eelations 
Board  in  its  decision  in  tlie  Matter  of  Houde  Engineering  Gorjyoration 
( 1  K  L.  R.  B.  35  (Aug.  30, 1934) )  :    ' 

It  seeras  clear  that  the  company's  policy  of  riealinjr  first  with  one  group  and 
then  with  the  other  resulted,  whether  intentionally  or  not,  in  defeating  the  object 
of  the  statute.  In  the  first  place,  the  company's  policy  inevitably  produced  a  certain 
amount  of  rivlary,  suspicion,  and  friction  between  the  leaders  of  the  commit- 
tees. *  *  *  Secondly,  the  company's  policy,  by  enabling  it  to  favor  one  organiza- 
tion at  the  expense  of  the  other,  and  thus  to  check  at  will  the  growth  of  either 
organization,  was  calculated  to  confuse  the  employees,  to  make  them  uncertain 
which  organization  they  should  from  time  to  time  adhere  to.  and  to  maintain  a 
permanent  and  artificial  division  in  the  ranks. 

Speaking  of  the  company's  suggested  alternative  that  it  deal  with 
a  coniDosite  committee  made  up  of  representatives  of  the  two  major 
conflicting  groups,  supplemented  by  other  individual  employees,  the 
Board  pointed  out: 

This  vision  of  an  employer  dealing  with  a  divided  committee  and  calling  in 
individual  employees  to  assi.st  the  companv  in  arriving  at  a  decision  is  certainly 
far  from  what  section  7  (a)  must  have  contemplated  in  guaranteeing  tlie  right  of 
collective  bargaining.  But  whether  or  not  the  workers'  representation  l)y  a  com- 
posite committee  would  weaken  their  voice  and  confuse  their  counsels  in  nego- 
tiating with  the  employer,  in  the  end  whatever  collective  agreement  might  be 
reached  would  have  to  be  satisfactory  to  the  ma.iority  within  the  committee. 
Hence  the  majority  representatives  would  still  control,  and  the  only  difference 
between  this  and  the  traditional  method  of  bargaining  with  the  majority  alone 
would  be  that  the  suggestions  of  the  minority  would  be  advanced  in  the  presence 
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of  the  majority.  The  employer  would  ordinarily  gain  nothing  from  this  arrange- 
ment if  the  two  groups  were  united,  and  if  they  were  not  united  he  would  gain 
only  what  he  has  no  right  to  ask  for,  namely,  dissension  and  rivalry.  *  *  * 

Since  the  agreement  made  will  apply  to  all,  the  minority  group  and 
individual  workers  are  given  all  the  advantages  of  united  action.  And 
they  are  given  added  protection  in  various  respects.  First,  the  proviso 
to  section  9(a)  expressly  stated  that  "any  individual  employee  or  a 
group  of  employees  shall  have  the  right  at  any  time  to  present  griev- 
ances to  their  employer."  And  the  majority  rule  does  not  preclude 
adjustment  in  individual  cases  of  matters  outside  the  scope  of  the  basic 
agreement.  Second,  agreements  more  favorable  to  the  majority  than 
to  the  minority  are  impossible,  for  under  section  8(3)  any  discrimina- 
tion is  outlawed  which  tends  to  "encourage  or  discourage  membership 
in  any  labor  organization."  Xor  does  the  majority  rule  in  itself  estab- 
lish a  closed  shop  or  encourage  a  closed  shop,  that  being  a  matter  of 
negotiation  and  agreement  requiring  the  assent  of  the  employer,  as 
discussed  above. 

In  view  of  what  has  been  said,  it  is  ai:)parent  that  those  oppose 
majority  iiile  in  effect  oppose  collective  bargaining  and  the  making  of 
collection  agreements  as  the  end  thereof,  by  seeking  to  create  condi- 
tions making  such  accomplishment  impossible.  Those  wlio  profess  to 
favor  collective  bargaining  and  the  general  purpo^^es  of  this  bill  should 
favor  majority  rule,  which  is  the  only  practical  method  of  achieving 
the  desired  ends.  Majority  rule  is  at  the  basis  of  our  democratic 
institutions.  Tlie  same  organized  employer  groups  who  now  oppose 
majority  rule  for  workers  have  publicly  announced  their  adherence 
to  it  as  applied  to  the  formulation  of  codes  of  fair  competition.  It 
has  been  the  experience  of  the  National  Labor  Relations  Board  in 
cases  before  it  that  employers  opjiosing  majority  I'ule  wished  onh^  to 
keep  their  responsibilities  diffused  and  to  maintain  in  the  picture  a 
complacent  minority  group,  typically  a  companv  union,  so  that  no 
collective  agreement  might  be  reached  at  all.  This  motivation  has 
been  brought  to  the  surface  in  specific  cases  where  emoloyers  refused 
to  recognize  the  rule  when  trade  unions  represented  the  majority, 
although  in  the  course  of  the  previous  histoiw  of  tlie  disputes  in  ques- 
tion, when  the  opposing  employer-promoted  companv  unions  had  a 
majority,  the  emjDloyers  had  invoked  the  majority  rule  as  the  excuse 
for  their  refusal  to  deal  witli  the  same  trade  unions.  Thus  in  Matter 
of  Gmde  Lamq?  Corporation  (1  X.  L.  R.  B.  48  (19:>i) ) ,  the  Board  said : 

*  *  *  The  company  has  not  always  felt  the  same  consideration  it  now 
expresses  for  minority  groups.  In  October  1933  the  union  addressed  a  letter  to 
the  company  requesting  an  opportunity  to  meet  and  bargain  collectively. 

The  company's  letter  in  reply  stated  that  the  Guide  Employees'  Association 
represented  70  percent  of  the  employees  and  concluded : 

"If  we  begin  the  practice  of  negotiation  with  each  group  which  presents  itself, 
we  will  not  be  complying  with  the  provisions  of  the  National  Recovery  Act,  and 
a  great  deal  of  confusion  would  result.  If  there  is  any  complaint  or  grievance 
which  you  wish  to  present,  we  shall  be  glad  to  consider  it.  but  any  negotiation  or 
collective  bargaining  must  be  with  the  committee  representing  the  great  majority 
of  our  employees." 

Many  precedents  for  majority  rule  in  labor  relation  may  be  cited. 
Thus  it  has  been  applied  by  the  National  War  Labor  Board,  the  Rail- 
wav  Labor  Board,  the  National  Labor  Board,  and  bv  the  three  boards 
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established  under  Public  Resolution  44;  the  National  Steel  Labor 
Relations  Board,  the  National  Textile  Labor  Relations  Board,  and 
the  National  Labor  Relations  Boai'd.  The  rule  was  expressly  written 
into  the  statute  books  by  Congress  in  the  Railway  Labor  Act  of  1934: 
"Employees  shall  have  the  right  to  bargain  collectively  through 
representatives  of  their  own  choosing.  The  majority  of  any  craft 
or  class  of  employees  shall  have  the  right  to  determine  who  shall  be 
the  representative  of  the  craft  or  class  for  the  purposes  of  this  act" 
(sec.  2(4)). 

Section  9  (b)  provides  that  the  Board  shall  determine  whether,  in 
order  to  elfectuate  the  policy  of  the  bill  (as  expressed  in  sec.  1),  the 
unit  ai:)propriate  for  the  purposes  of  collectiv'e  bargaining  shall  be 
the  craft  unit,  plant  unit,  employer  unit,  or  other  unit.  This  matter 
is  obviously  one  for  detennination  in  each  individual  case,  and  the 
only  possible  workable  arrangement  is  to  authorize  the  impartial 
governmental  agency,  the  Board,  to  make  that  determination.  There 
is  a  similar  provision  in  the  Railway  Labor  Act  of  1934  (sec.  2  (9)  ; 
2(4)). 

The  purpose  of  the  amendment  to  section  9  (b),  which  was  sug- 
gested by  the  Attorney  General's  Office,  is  merely  to  provide  some 
nominal  standards  in  connection  with  the  provision  which  allows  the 
Board  to  designate  units  for  the  purpose  of  holding  elections.  These 
standards  will  make  it  more  likely  that  the  bill  will  receive  a  favorable 
reception  in  the  courts. 

Elections. — Section  9  (c)  makes  provision  for  elections  to  be  con- 
ducted by  the  Board  or  its  agents  or  agencies  to  ascertain  the  repre- 
sentatives of  employees.  The  question  will  ordinarily  arise  as  between 
two  or  more  bona  fide  organizations  competing  to  rejjresent  the  em- 
ployees, but  the  authority  granted  here  is  broad  enough  to  take  in 
the  not  infrequent  case  where  only  one  such  organized  group  is  pressing 
for  recogiiition,  and  its  claim  of  ropi-esentation  is  challenged.  It  is, 
of  course,  contemplated  that  pursuant  to  its  autliority  under  section 
6  (a),  the  Board  will  make  and  publish  appropriate  rules  governing 
the  conduct  of  elections  and  determining  who  may  participate  therein. 

The  committee  adheres,  witli  the  present  National  Labor  Relations 
Board,  to  the  common  belief  that  the  device  of  an  election  in  a 
democratic  society  has,  among  other  virtues,  that  of  allaying  strife, 
not  provoking  it.  Obviously  the  Board  should  not  be  required  to 
wait  until  there  is  a  strike  or  immediate  threat  of  strike.  ^Vliere 
there  are  contending  factions  of  doubtful  or  unknown  strength,  or  the 
representation  claims  of  the  only  organized  group  in  the  bargaining 
unit  are  challenged,  there  exists  that  potentiality  of  strife  w^hich  the 
bill  is  designed  to  eliminate  by  the  establishment  of  this  machinery 
for  prompt,  govemmentally  supervised  elections. 

As  previously  stated  in  this  report,  the  efficacy  of  Public  Resolution 
44  has  boon  substantially  impaired  b^-  the  virovi'=^ion  for  court  review 
of  electi.ou  oi-ders  prior  to  the  holding  of  the  election.  Section  9(d) 
of  the  bill  makes  clear  that  there  is  to  be  no  court  review  prior  to  the 
holding  of  the  election,  and  provides  an  exclusive,  complete,  and  ade- 
quate remedy  whenever  an  order  of  the  Board  made  pursuant  to 
section  10(c)  is  based  in  whole  or  in  part  upon  facts  certified  following 
an  election  or  other  investigation  pursuant  to  section  9(c).  The  hear- 
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infj  required  to  he  liekl  in  any  puch  investigation  provides  an  appro- 
priate safeofuard  and  opportunity  to  be  heard.  Since  the  certification 
and  the  record  of  tlie  investioation  are  required  to  be  included  in  the 
transf^ript  of  the  entire  record  filed  pursuant  to  section  10  (e)  or  (f), 
the  Board's  actions  and  determinations  of  fact  and  law  in  reg'ard 
thereto  will  be  subject  to  the  same  court  review  as  is  provided  for  its 
other  determinations  under  sections  10(b)  and  10(c). 

The  amendment  to  0(c)  merely  provides  for  due  notice  in  connec- 
tion with  hearin^Ts  of  the  Board. 

.     rRE^'ENTIOX    OF    TJNFAIR    LAROR    PRACTICES 

The  Board  is  empowered,  according  to  tlie  procedure  provided  in 
section  10,  to  prevent  any  person  from  enoaginfr  in  any  unfair  labor 
practice  listed  in  section  8  "affecting  commerce",  as  that  tenn  is  defined 
in  secti.on  2(7).  This  power  is  vested  exclusively  in  the  Board  and  is 
not  to  be  affected  by  any  other  means  of  ajustment  or  prevention.  The 
Board  is  thus  made  the  paramount  agency  for  dealing  with  the  unfair 
labor  practices  described  in  the  bill. 

The  procedure  provided  is  analogous  to  that  in  the  Federal  Trade 
Commission  Act  (sec.  5)  and  is  familiar  to  all  students  of  adminis- 
trative law.  Provisions  are  made  to  assure  th^  basic  protections  against 
arbitrary  action  which  are  generally  regarded  as  prerequisite  to  due 
process  of  law.  The  provision  that  the  technical  rules  of  evidence  shall 
not  be  controlling  is  but  a  restatement  ,of  the  law  generally  recognized 
as  applicable  in  comparable  administrative  tribunals.  The  court  review 
afforded  aggrieved  parties  under  subsection  (f)  gives  an  adequate 
opportunity  for  review  of  the  procedure  before  the  Board.  It  is  con- 
templated, of  course,  that  the  Board  will  establish  rules  governing 
procedure  in  greater  detail,  in  such  manner  as  will  be  conductive  to 
the  proi:)er  dispatch  of  business  and  to  the  ends  of  justice. 

If  upon  all  the  testimony  taken  the  Board  decides  that  any  person 
named  in  the  complaint  has  entjaged  in  or  is  engaging  in  any  such 
unfair  labor  practice,  then  the  Board,  according  to  the  usual  practice 
of  similar  administrative  bodies,  states  its  findings  of  fact  and  issues 
an  order  requiring  such  person  to  cease  and  desist  from  such  unfair 
labor  practice  and  to  take  such  affirmative  action  as  will  effectuate  the 
policies  of  the  l:)ill;  i.e.,  as  defined  in  section  1,  to  encourage  the  prac- 
tice of  collective  bargaining  and  to  protect  the  exercise  by  the  worker 
of  full  freedom  of  association,  self-organization,  and  designation  of 
representatives  of  his  own  choosing.  The  orders  will  of  course  be 
adapted  to  the  needs  of  the  individual  case:  they  may  include  such 
matters  as  refrainino-  from  collective  bargaining  with  a  minority 
group,  recognition  of  the  agency  chosen  by  the  majority  for  the  pur- 
poses of  collective  bargaining,  posting  of  appropriate  bulletins,  re- 
fraining from  bargaining  with  an  .organization  corrupted  by  unfair 
labor  practices.  Tlie  most  frequent  form  of  affinnative  action  required 
in  cases  of  this  type  is  specifically  provided  for,  i.e.,  the  reinstatement 
of  employees  with  or  without  back  pay,  as  the  circumstances  dictate. 
ISTo  private  right  of  action  is  contemplated.  Essentially  the  unfair  labor 
practices  listed  are  matters  of  public  concern,  by  their  nature  and 
consequences,  present  or  potential ;  the  proceeding  is  in  the  name  of  the 
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Board,  upon  the  BoarcVs  formal  complaint.  The  form  of  injunctive 
and  affirmative  order  is  necessary  to  effectuate  the  purpose  of  the  bill 
to  remove  obstructions  to  interstate  commerce  which  are  by  the  law 
declared  to  be  detrimental  to  the  public  weal. 

The  fonn  and  nature  of  the  Board's  order  will  of  course  be  subject 
to  court  review,  along  with  the  other  determinations  and  actions  of 
the  Board  in  the  case,  both  as  to  the  facts  and  the  law,  in  the  manner 
provided  in  subsection  (e)  or  (f). 

The  amendment  to  section  10(b)  embraces  merely  an  improvement 
in  phraseology.  The  appropriate  temi  for  the  interposition  of  a  person 
in  a  quasi-judicial  procedure  is  "intervene"  rather  than  "appear.'' 

If  the  pei-son  complained  ,of  fails  or  neglects  to  obey  the  Board's 
order,  it  is  provided  that  the  Board  shall'be  empowered  to  petition 
any  appropriate  Circuit  Court  of  Appeals  of  the  United  States  for 
the  enforcement  of  such  order,  and  in  the  event  that  all  the  circuit 
courts  to  which  application  may  be  made  are  in  vacation,  the  Boarcl 
may  in  its  discretion  apply  to  the  district  court.  Express  provision 
is  made  for  the  granting  of  appropriate  temporary  relief  or  a  restrain- 
ing order,  and  the  court  is  empowered  to  enter  \ipon  the  pleadings, 
testimony,  and  proceedings  set  forth  in  the  transcript  a  decree  enforc- 
ing, modifying,  or  setting  aside  in  whole  or  in  part  the  order  of  the 
Board. 

According  to  a  similar  procedure,  any  person  aggi'ieved  bv  a  final 
order  of  the  Board  granting  or  denying  in  whole  or  in  part  the  relief 
sought  may  claim  a  re\new  of  such  order  in  the  appropriate  circuit 
court  of  appeals,  or  in  the  Court  of  Appeals  of  the  District  of  Co- 
limibia.  It  is  intended  here  to  give  the  party  aggrieved  a  full,  expe- 
ditious, and  exclusive  method  of  review  in  one  proceeding  after  a 
final  order  is  made.  Until  such  final  order  is  made  the  party  is  not 
injured,  and  cannot  be  heard  to  complain,  as  has  been  held  in  cases 
under  the  Fedei-al  Trade  Commission  Act. 

The  first  amendment  to  section  10(e)  embodies  an  improvement  in 
procedure.  It  quickens  action  by  allowing  the  Board  to  go  into  the 
courts  for  consideration  of  its  order  by  first  proving  in  a  separate  action 
that  its  order  has  been  disobeyed.'  This  short  cut  was  effected  in 
another  way  by  an  amendment  to  the  Interstate  Commerce  Commis- 
sion Act  in  1920,  and  has  been  suggested  in  substance  by  the  Attorney 
General's  office. 

The  second  amendment  to  section  10(e)  is  a  modifying  amendment. 
Instead  of  the  court  being  ordered  to  enter  a  decree,  the  amendment 
provides  that  the  court  shall  have  power  to  enter  a  decree.  It  is  believed 
that  this  arnendment  will  meet  with  more  favorable  action  in  the  courts 
than  the  prior  language. 

The  third  amendment  to  section  10(e)  is  merely  clarifying,  but  it 
embodies  no  change  in  substance.  A  decree  that  is  modifying  has  to 
be  enforced  as  well  as  one  that  is  enforced  in  full,  and  the  new  language 
covers  this  situation. 

The  other  amendments  in  the  section  are  to  make  the  provisions 
correspond  to  the  foregoing  changes. 
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INVESTIGATORY   POWERS 


For  the  purpose  of  all  hearings  and  investigations  which  in  the 
opinion  of  the  Board  are  necessary  and  proper  for  the  exercise  of  the 
powers  vested  in  it  by  section  9  and  section  10,  dealing  with  investi- 
gations of  questions  concerning  the  representation  of  employees  and 
unfair  labor  practices,  there  is  granted  in  section  11  the  subpena 
powers  typically  provided  for  similar  administrative  bodies,  without 
which  their  work  would  be  ineffectual.  The  section  grants  no  roving 
commission,  but  is  limited  to  the  exercise  of  powers  and  functions 
embodied  in  sections  9  and  10.  x\jiy  member  of  the  Board  is  em- 
powered to  issue  subpenas  requiring  the  attendance  and  testimony  of 
witnesses  (including,  of  course,  the  person  complained  of),  and  the 
production  of  any  evidence  that  relates  to  matters  under  investiga- 
tion or  in  question.  In  case  of  contumacy  or  refusal  to  obey  a  sub- 
pena, the  Board  may  make  application  to  the  appropriate  district 
court,  wliich  is  empowered  to  issue  orders  requiring  obedience,  and  to 
punish  for  contempt  if  necessary. 

Section  (11)  (4)  provides  for  the  appropriate  service  of  all  process 
issued  by  the  courts  to  which  application  may  be  made  under  section 
11(2)  or  sections  10(e)  or  (f).  This  provision  is  comparable  to  that 
found,  for  example,  in  Securities  Exchange  Act,  section  21(c)  and  27; 
Clayton  Act,  section  12;  and  Petroleum  Control  Act  of  1935,  section 
10(b). 

Under  section  12  any  person  who  shall  willfully  resist,  prevent,  im- 
pede or  intei'fere  with  any  member  of  the  Board  or  any  of  its  agents  or 
agencies  in  the  performance  of  the  duties  pursuant  to  the  bill  shall  be 
punished  by  a  fine  not  in  excess  of  $5,000  or  by  imprisonment  not  in 
excess  of  1  year,  or  both.  This  guarantees  that  the  Board  will  be  pro- 
tected in  the  conduct  of  its  work,  and,  that  tampering  with  records, 
interfering  with  witnesses,  or  the  doing  of  other  acts  of  like  nature  will 
be  pimishable  as  a  criminal  offense.  The  section  of  course  can  have 
no  application  to  the  exercise  of  the  right  to  strike. 

LIMITATIONS 

Section  13  is  designed  to  preclude  the  interpretation  of  any  provi- 
sion in  the  bill  so  as  to  "interfere  with  or  impede  or  diminish  in  any 
way  the  right  to  strike."  Public  Resolution  44,  passed  by  a  unanimous 
Congress  last  year,  likewise  provided  (sec.  6)  : 

Nothing  in  this  resolution  shall  prevent  or  impede  or  diminish  in  any  way  the 
right  of  employees  to  strike  or  engage  in  other  concerted  activities. 

Section  15  contains  the  usual  separability  provision. 

Minority  View 

At  the  very  outset  I  want  to  make  my  position  clear.  I  am  whole- 
heartedly in  favor  of  this  bill.  I  believe  it  to  be  a  great  step  for  the 
protection  of  the  rights  of  organized  labor  of  the  United  States ;  and 
irrespective  of  whether  or  not  the  following  suggestions  are  adopted  I 
shall  vote  for  the  bill. 
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I  find  myself  unable  to  agree  witji  the  decision  of  the  connnittee  to 
affiliate  the  National  Labor  Relations  Board  with  the  Department  of 
Labor.  It  is  clearly  immaterial  whether  this  affiliation  is  accomplished 
merely  by  providing  generally  that  the  Board  shall  be  located  in  the 
Department  of  Labor,  or  by  providing  in  detail  that  the  Secretary  of 
Labor  shall  control  the  personnel,  the  regional  agencies,  and  the  budget 
of  the  Board.  Regardless  of  variations  in  language,  if  the  Board  is 
placed  wuthiu  the  Department,  the  Secretary  of  Labor  Avill  control  the 
purse  strings,  and  that  control  will  be  the  decisive  factor  in  determin- 
ing the  extent  and  the  character  of  the  personnel,  the  nature  of  the 
work  done,  and  the  administrati\'e  set-ujD  of  the  Board,  both  in  Wash- 
ington and  throughout  tlie  country.  Tliis  in  turn  will  be  determina- 
tive of  the  major  policies  of  the  Board,  as  I  shall  presently  discuss. 
On  this  issue  there  can  be  no  compromise ;  either  the  Board  must  be 
completely  independent  or  it  must  be  reduced  to  the  level  of  a  depart- 
mental bureau. 

I  should  have  thought  that  even  ^yithout  regard  for  the  past  history 
of  the  National  Labor  Relations  Board  and  the  testimony  before  this 
committee,  both  of  Avhich  seem  to  me  compelling  upon  this  point, 
precedent  alone  would  have  induced  the  establishment  of  the  Board 
as  an  independent  agency.  The  Board  is  to  be  solely  a  quasi- judicial 
body  with  clearly  defined  and  limited  powers.  Its  policies  are  marked 
out  precisely  by  the  law.  That  such  an  agency  should  be  free  from 
any  other  executive  branch  of  the  Government  lias  been  the  recog- 
nized policy  of  Congress.  Ready  examples  are  the  Interstate  Com- 
merce Commission,  the  Federal  Trade  Commission,  the  Communi- 
cations Commission,  the  Securities  and  Exchange  Commission,  the 
National  Mediation  Board,  and  agencies  that  are  even  less  judicial  in 
character,  such  as  the  Federal  Housing  Administration  and  the  Recon- 
struction Finance  Corporation.  It  seems  strange  that  this  committee, 
wliich  has  built  up  so  fine  a  record  in  the  interests  of  labor,  sliould 
be  grudgingly  unwilling  to  establish  for  the  protection  of  labor's  most 
basic  riglits  an  agency  as  dignified  and  independent,  and  as  likely  to 
attain  the  prestige  that  flows  from  such  independence,  as  those  which 
huve  been  estal^lislied  to  protect  tlie  interests  of  other  groups. 

The  vital  need  for  the  complete  independence  of  a  quasi-judicial 
board  tliat  must  enforce  tlie  law  has  been  best  illustrated  by  the  col- 
lapse of  section  7  (a)  of  the  Recovery  Act.  The  famous  section  broke 
down,  not  so  much  because  the  Recovery  Act  into  which  it  was  writ- 
ten did  not  contain  adequate  enforcement  provisions,  but  because  the 
actual  enfoi-cemcnt  of  7  (a)  was  tied  up  Avith  the  Avrong  agencies. 
The  Labor  Board,  it  is  true,  could  make  "decisions"*;  but  actual  en- 
forcement rested  -with  the  National  Recovery  Administration  and  the 
Department  of  Justice.  Since  the  N.  R.  A.  had  other  functions,  such 
as  code  making,  etc.,  which  required  constant  cultivation  of  friendly 
and  conciliatory  feelings  between  the  N.  R.  A.  and  those  with  whom 
it  had  to  deal,  the  N.  R.  A.  has  been  forced  repeatedly  to  compromise 
and  bargain  away  the  specific  rights  guaranteed  by  section  7  (a). 
And  the  Department  of  Justice  likewise  has  been  "reluctant  to  act 
upon  this  touchy  subject,  because  of  entirely  extrinsic  considei-ation 
of  government  ]:>olicy  that  should  have  had' nothing  to  do  with  sec- 
tion 7  (a).  The  complete  frustration  of  the  i)resent  National  Labor 
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Eelations  Board  has  resulted  from  this  very  simple  failure  to  main- 
tain the  traditional  and  tested  division  bet\Yeen  qnasijudicial  bodies 
on  the  one  hand  and  the  genei-al  Avork  of  executive  departments  tied 
up-  with  the  oovernmental  policy  of  a  ])articular  administration  on 
the  othei-. 

This  anomalous  situation  would  be  perpetuated  by  placing  the 
National  Labor  Relations  Board  in  the  Department  of  Labor.  The 
Department  is  an  executive  arm  of  the  Government.  The  Secretary 
of  Labor  is  an  officer  of  a  particular  administration,  and  I  say  this 
from  the  long-range  point  of  view,  and  with  due  regard  for  the 
abilities  of  the  present  Secretary.  The  Department  is  thus  quickly  sus- 
ceptible to  political  repercussion,  and  it  is  charged  with  many  admin- 
istrative duties  involving  constant  compromise  between  industry  and 
government.  Thus  the  Board  would  quickly  be  swallowed  up  in  the 
genei-al  policies  of  the  Department  of  Labor. 

These  difficulties  are  not  answered  at  all  by  insisting  that  the  judicial 
decisions  of  the  National  Labor  Relations  Board  would  not  be  subject 
to  review  by  the  Secretary  of  Labor  or  by  any  officer  in  the  executive 
branch  of  the  Government.  If  in  fact  the  Board  Avere  to  be  independ- 
ent in  its  actions,  there  would  be  no  reason  for  anyone  wanting  to 
set  it  up  in  the  Department  of  Labor.  But  that  is  not  the  case;  the 
final  "judicial  decisions"  are  only  a  small  part  of  the  woi-k  of  such  a 
Board,  and  by  control  over  other  stages  in  the  enforcement  process 
the  Depai-tment  of  Labor  Avould  be  the  final  arbiter  of  the  ])olicies  of 
the  Board. 

For  example,  to  be  etfective  in  enforcement,  the  Board  must  contj-ol 
comi>laints  of  unfair  labor  practices  from  their  very  inception.  Yet 
this  Avould  not  be  the  case  Avere  the  Board  in  the  Department.  It  is 
quite  tnie  that  the  proponents  of  placing  the  Board  in  the  Depart- 
ment insist  that  there  should  be  no  mediation  or  conciliation  done  by 
the  Board.  But  that  does  not  preclude  the  possibility  of  mediation 
of  an  unfair  labor  practice  by  the  Conciliation  Service  of  the  De])art- 
ment  liefore  the  Board  Avould  act.  And  in  the  long  run.  that  Avould 
inevitably  result  from  locating  the  Board  in  the  Department,  Avhile 
its  advent  Avould  be  hastened  by  an  administration  unsympathetic 
toAvard  labor.  This  is  the  Aery  Avorst  kind  of  confusion  of  conciliation 
and  quasi-judicial  Avork,  not  in  that  the  Board  Avill  do  both  but  that 
both  Avill  be  used  at  successive  stages  in  attempting  to  enforce  the  law. 

What  Avill  result  from  such  a  procedure?  Conciliation  at  the  sourc^c 
Avill  not  build  up  the  kind  of  records  that  the  Board  might  later  refer 
to  the  courts  for  enforcement.  Compromise  of  the  laAv  at  the  outset 
will  constantly  plague  the  Government  AA'hen  the  time  comes  to 
vindicate  the  "laAv.  A  Avide  variety  of  interpretations  Avithout  any 
centralizing  force  will  create  uncertainty  and  distrust.  The  National 
Labor  Relations  Board  will  be  called  into  operation  only  Avhere  there 
has  been  a  record  of  failure  rather  than  success:  only  when  the  prestige 
of  the  GoA^ernment  has  already  been  impaired  by  the  failure  of  its 
agencies.  Moreover,  the  duplication  of  effort  and  the  long  delay 
before  complaints  of  unfair  practices  finally  reach  the  Board  Avill 
Avreak  liaA'oc  upon  Avorkers'  rights.  The  Avorker  who  is  Avronged  nuist 
get  help  quickly  if  at  all.  The  injury  of  the  long  delay  ca,n  never  be 
redressed.    The   occasion   to    i:»rotest   by   his   oAvn   collective    action. 
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once  let  past,  can  never  be  recalled.  These  are  not  fancied  evils;  they 
are  present  now  because  of  the  very  policies  wliich  I  do  not  wish  to 
see  continued. 

To  prevent  unfair  labor  practices,  the  National  Labor  Relations 
Board  must  have  control  of  enforcement  not  at  the  end  of  the  trail 
but  from  the  very  beginning.  It  must  follow  the  procedure  that  is 
followed  by  the  Federal  Trade  Commission  in  preventing  unfair 
trade  practices.  No  one  would  suggest,  when  there  is  a  claim  of  an 
inifair  trade  practice,  that  there  should  first  be  mediation  by  the 
Department  of  Commerce  and  then  action  by  the  Commission  in  the 
event  of  failure. 

In  addition,  if  the  Depaitment  of  Labor  is  to  control  the  fiist  steps 
in  regard  to  the  prevention  of  unfair  practices,  it  will  have  the  dis- 
cretion to  cut  enforcement  of  its  sources.  "Judicial  independence" 
will  do  the  Board  no  good  as  to  cases  that  never  reach  it. 

Thus  the  issue  raised  is  a  very  narrow  one.  If  the  purpose  of  placing 
the  National  Labor  Relations  Board  in  the  Depaitment  of  Labor  is 
that  the  Depaitment  and  the  Board  shall  function  jointly  to  protect 
the  rights  guaranteed  by  section  7(a),  then  the  whole  enforcement 
mechanism  will  collapse  because  of  dispersion  of  responsibility  and 
because  of  an  overlapping  of  conciliation  and  judicial  work.  And  if  the 
Board  should  operate  independently  of  the  Department,  it  is  unfair 
to  make  it  subject  to  departmental  control  over  budget  and  personnel. 

In  view  of  these  major  considerations,  which  have  proved  control- 
Img  in  every  other  case  where  the  Government  has  set  up  a  quasi- 
judicial  body,  the  point  that  there  might  be  some  overlapping  of 
statistical  work  by  the  Board  and  the  Depaitment  of  Labor  is  trivial 
and  unrealistic.  In  fact,  it  is  entirely  appropriate  to  amend  the  bill, 
ns  has  been  done,  to  provide  that  the  Board  should  not  do  any  sta- 
tistical work,  mediation,  or  conciliation,  when  such  services  are  avail- 
able in  the  Depaitment  of  Labor. 

It  should  be  repeated  that  the  National  Labor  Relations  Board  is 
to  be  purely  a  quasi-judicial  commission.  Its  prestige  and  efficacy  must 
be  grounded  fundamentally  in  public  approval  and  in  equal  confidence 
in  its  impartiality  by  Labor  and  Industry.  If  the  Board  is  placed  in 
the  Depaitment  it  will  suffer  ab  initio  from  the  suspicion  tliat  it  is  not 
a  court,  but  an  organ  devoted  solely  to  the  interests  of  laboring  groups. 
Far  from  helping  labor,  this  w  ill  impair  the  work  of  the  Board  and 
render  more  difficult  the  sustaining  of  its  supposedly  impartial  de- 
cisions by  the  Federal  courts. 

Finally,  let  me  emphasize  the  paramount  consideration  that  the 
inclusion  of  the  Board  in  the  Department  of  Labor  will  injure  not  only 
the  Board,  but  the  Department  itself,  and  through  it  the  interests  of 
labor.  The  Department  was  not  established  to  handle  all  the  indus- 
trial relation  problems  of  the  Government.  It  was  not  established 
to  covet  impartial  or  quasi-judicial  functions,  or  to  interpret  laws  of 
Congress.  It  was  founded,  as  is  too  often  forgotten  now,  as  a  depart- 
ment for  labor,  and  to  "foster,  promote,  and  develoj)  the  welfare  of 
the  wage  earners  of  the  United  States,  to  improve  their  working 
conditions,  and  to  advance  their  opportunities  for  profitable  employ- 
ment." There  is  more  work  of  this  type  to  be  done  than  ever  before 
and  the  Department  is  in  no  danger  of  lapsing  into  disuse  if  it  is 
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aware  of  its  duties.  I  believe  that  labor  would  have  fared  better 
under  the  codes  if  the  Department  had  remained  true  to  its  function 
as  a  militant  organ  for  working  people,  rather  than  attempted  to 
appear  as  a  labor  relations  bureau  of  the  Federal  Government,  repre- 
senting all  mterests  alike,  and  overzealous  to  guard  itself  against 
supposed  encroachments.  The  efforts  to  secure  control  over  an 
impartial  quasi- judicial  board  is  a  definite  step  by  the  Department 
away  from  those  activities  which  can  make  it  most  useful  to  the  work- 
ing people  of  America. 

The  Senate  bill  very  wisely  has  made  the  Board  an  independent 
agency.  The  House  should  follow  the  Senate  on  this  very  vital  matter. 

I  also  find  myself  unable  to  agree  with  the  committee  in  its  exclusion 
of  agricultural  workers.  It  is  a  matter  of  plain  fact  that  the  worst 
conditions  in  the  United  States  are  the  conditions  among  the  agri- 
cultural workers.  They  have  been  brought  to  the  public  attention 
many  times ;  for  example,  by  the  investigations  of  the  National  Child 
Labor  Committee  into  the  horrible  conditions,  especially  as  affecting 
children,  in  the  beet-sugar  fields.  The  complete  denial  of  civil  liberty 
and  the  reign  of  terror  in  the  Imperial  Valley  have  been  the  subject 
of  investigation  by  Government  agents.  Last  summer  saw  a  protracted 
and  heroic  strike  by  the  terribly  exploited  union  workers  in  the  fertile 
fields  of  Hardin  County,  Ohio,  against  their  employers.  These  workers 
were  organized  in  a  federal  local  of  the  A.  F.  of  L.  They  were  victims 
of  the  usual  type  of  oppression  which  was  called  to  public  attention  in 
the  press. 

However,  the  most  conclusive  proof  that  there  must  be  Federal 
action  to  protect  the  right  of  agricultural  workers  to  organize  is  to 
be  found  in  the  situation  in  Arkansas.  In  that  State,  within  the  last 
year,  there  has  come  into  being  an  admirable  imion  of  agricultural 
workers,  the  Southern  Tenant  Farmers  Union.  It  has  been  incor- 
porated under  the  laws  of  the  State.  Its  immediate  demands  are 
entirely  reasonable  and  its  methods  have  been  extraordinarily  peace- 
full.  Yet  that  union  is  at  present  holding  no  meetings  on  advice  of 
its  counsel  who  says  that  it  cannot  be  protected  from  terroristic  attacks. 
Armed  planters  have  patrolled  the  roads  looking  for  the  principal 
organizers  of  the  union.  The  president  of  the  union,  a  former  rural 
school  teacher,  was  driven  out  of  the  county  by  threats  of  lynching. 
]Members  of  the  union  have  been  beaten  up.  Some  of  them  have  been 
cast  in  jail  from  which  tliey  are  ultimately  delivered  but  only  in 
one  or  two  cases  after  they  had  been  confined  on  trumped  charges  for 
45  days.  Meetings  have  been  forcibly  broken  up.  The  lawyer  for  the 
union  is  C.  T.  Carpenter,  one  of  the  outstanding  lawyers  of  the  State 
of  Arkansas.  He  was  waited  on  by  an  armed  mob  one  night  in  his  own 
home.  He  met  them  at  the  door  with  a  pistol  in  his  hand.  The  mob 
left  but  not  without  firing  shots  at  the  house. 

What  these  people  in  Arkansas  are  organizing  against  is  the  most 
outrageous  exploitation  in  America.  The  plantation  system  of  itself 
is  damnable.  It  combines  the  worst  evils  of  feudalism  and  capitalism. 
The  overseers  on  the  plantations  go  armed. 

A  continuance  of  these  conditions  is  preparing  the  way  for  a 
desperate  revolt  of  virtual  serfs.  Unless  the  right  to  orsfanize  peace- 
fully can  be  guaranteed  we  shall  have  a  continuance  of  virtual  slavery 
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until  the  day  of  revolt.  The  union  and  the  exploited  victims  of  this 
system  have  shown  an  amazing  willingness,  or  rather  a  deep-seated 
anxiety,  to  avoid  bloodshed. 

I,  therefore,  respectfully  submit  that  there  is  not  a  single  solitary 
reason  why  agricultural  workers  should  not  be  included  under  the 
provisions  of  this  bill.  The  same  reasons  urged  for  the  adoption  of 
this  bill  in  behalf  of  the  industrial  workers  are  equally  applicable  in 
the  case  of  the  agricultural  workers,  in  fact  more  so  as  their  plight 
calls  for  immediate  and  prompt  action. 

Vrro  Marcantonio. 

Changes  in  Existing  Law 

The  bill  (S.  1958)  does  not  repeal  or  amend  expressly  any  pro- 
vision of  law,  but  refers  to  several  provisions  of  law  which  are  set 
forth  for  the  information  of  the  House. 

JOINT    KESOLUTION    TO    EFFECTUATE    FURTHER    THE    POLICY    OF    THE    NATIONAL 

INDUSTRIAL  RECOVERY  ACT 

Resolved  hy  the  Seyiate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  in  order  to  further  effectuate  the  policy 
of  title  I  of  the  National  Industrial  Recoveiy  Act,  and  in  the  exercise  of  the 
powers  therein  and  herein  conferred,  the  President  is  authorized  to  establish 
a  board  or  boards  authorized  and  directed  to  investigate  issues,  facts,  practices, 
or  activities  of  employers  or  employees  in  any  controversies  arising  under  sec- 
tion 7a  of  said  Act  or  which  are  burdening  or  obstructing,  or  threatening  to 
burden  or  obstruct,  the  free  flow  of  interstate  commerce,  the  salaries,  compen- 
sation and  expenses  of  the  board  or  boards  and  necessary  employees  being  paid 
as  provided  in  section  2  of  the  National  Industrial  Recovery  Act. 

Sec.  2.  Any  board  so  established  is  hereby  empowered,  when  it  shall  appear 
in  the  public  interest,  to  order  and  conduct  an  election  by  a  secret  ballot  of  any 
of  the  employees  of  any  employer,  to  determine  by  what  person  or  persons  or 
organization  they  desire  to  be  represented  in  order  to  insure  the  right  of  em- 
ployees to  organize  and  to  select  their  representatives  for  the  purpose  of  collec- 
tive bargaining  as  defined  in  section  7a  of  said  Act  and  now  incorporated  herein. 

For  the  purposes  of  such  election  such  a  board  shall  have  the  authority  to 
order  the  production  of  such  pertinent  documents  or  the  appearance  of  such 
witnesses  to  give  testimony  under  oath,  as  it  may  deem  necessary  to  carry  out 
the  provisions  of  this  resolution.  Any  order  issued  by  such  a  board  under  the 
authority  of  this  section  may,  upon  application  of  such  board  or  upon  petition 
of  the  person  or  persons  to  whom  such  order  is  directed,  be  enforced  or  re- 
viewed, as  the  case  may  be.  in  the  same  manner,  so  far  as  applical»le.  as  is  pro- 
vided in  the  case  of  an  order  of  the  Federal  Trade  Commission  under  the  Fed- 
eral Trade  Commission  Act. 

Sec.  .*?.  Any  such  board,  with  the  approval  of  the  President,  may  prescribe 
such  rules  and  regulations  as  it  deems  necessary  to  carry  out  the  provisions 
of  this  resolution  with  reference  to  the  investigations  authorized  in  section 
1,  and  to  assure  freedom  from  coercion  in  respect  to  all  elections. 

Sec.  4.  Any  person  who  shall  knowingly  violate  any  rule  or  regulation  author- 
ized under  section  3  of  this  resolution  or  impede  or  interfere  with  any  member 
or  agent  of  any  board  established  under  this  resolution  in  the  performance  of 
his  duties,  shall  be  punishable  by  a  fine  of  not  more  than  .?1.000  or  by  imprison- 
ment for  not  more  than  one  year,  or  both. 

Sec.  .5.  This  resolution  shall  cease  to  be  in  effect,  and  any  board  or  boards 
esitablished  hereunder  shall  cease  to  exist,  on  .Tune  16,  193.5.  or  sooner  if  the 
President  shall  by  proclamation  or  the  Congress  shall  by  joint  resolution  de- 
clare that  the  emergency  recognized  by  section  1  of  the  National  Industrial 
Recovery"  Act  has  ended. 

Sec.  6.  Nothing  in  this  resolution  shall  prevent  or  impede  or  diminish  in  any 
way  the  right  of  employees  to  strike  or  engage  in  other  concerted  activities. 
[Joint  Resolution  of  June  19, 1934.] 
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[Judicial  Code.]  Sec.  239.  In  any  case,  civil  or  criminal,  in  a  circuit  court  of 
appeals,  or  in  the  Court  of  Api^eals  of  the  District  of  Columbia,  the  court  at 
any  time  may  certify  to  the  Supreme  Court  of  the  United  States  any  questions 
or  propositions  of  law  conceraing  which  instructions  are  desired  for  the  proper 
decision  of  the  cause ;  and  thereuiwn  the  Supi-eme  Conrt  may  either  give  bind- 
ing instructions  on  the  questions  and  propositions  certified  or  may  require  that 
the  entire  record  in  the  cause  be  sent  up  for  consideration,  and  thereupon  shall 
decide  the  whole  matter  in  controversy  in  the  same  manner  as  if  it  had  been 
brought  there  by  writ  of  error  or  appeal. 

[Judicial  Code.]  Sec.  240.  (a)  In  any  case,  civil  or  criminal,  in  a  circuit 
court  of  apiDeals.  or  in  the  Court  of  Appeals  of  the  District  of  Columbia,  it  shall 
be  comi>etent  for  the  Supreme  Court  of  the  United  States,  upon  the  petition  of 
any  party  thereto,  whether  Government  or  other  litigant,  to  require  by  certiorari, 
either  before  or  after  a  judgment  or  decree  by  such  lower  court,  that  the  cause 
be  certified  to  the  Supreme  Court  for  determination  by  it  with  the  same  power 
and  authority,  and  with  like  effect,  as  if  the  cause  had  been  brought  there  by 
unrestricted  wi"it  of  error  or  appeal. 

(b)  Any  case  in  a  circuit  court  of  appeals  where  is  drawn  in  question  the 
validity  of  a  statute  of  any  State,  on  the  ground  of  its  being  repugnant  to  the 
Constitution,  treaties,  or  laws  of  the  United  States,  and  the  decision  is  against 
its  validity,  may,  at  the  election  of  the  party  relying  on  such  State  statute,  be 
taken  to  the  Supreme  Court  for  review  on  writ  of  error  or  appeal :  but  in  that 
event  a  review  on  certiorari  shall  not  be  allowed  at  the  instance  of  such  party, 
and  the  review  on  such  writ  of  error  or  appeal  shall  be  restricted  to  an  examina^- 
tion  and  decision  of  the  Federal  questions  presented  in  the  case. 

(c)  No  judgment  or  decree  of  a  circuit  court  of  appeals  or  of  the  Court  of 
Appeals  of  the  District  of  Columbia  shall  be  subject  to  review  by  the  Supreme 
Court  otherwise  than  as  provided  in  this  section. 

(The  writ  of  error  referred  to  in  the  above  sections  has  been  abolished  by  the 
act  of  Jan.  31. 1928.  45  Stat.  54. ) 


AN  ACT  To  amend  the  Judicial  Code  and  to  define  and  limit  the  juri.sdiction  of 
courts  sitting  in  equity  and  for  other  purposes 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assemhled,  That  no  court  of  the  United  States,  as  herein 
defined,  shall  have  jurisdiction  to  issue  any  restraining  order  or  temporary  or 
permanent  injunction  in  a  case  involving  or  growing  out  of  a  labor  dispute,  except 
in  a  strict  conformity  with  the  provisions  of  this  Act ;  nor  shall  any  such  re- 
straining order  or  temporary  or  permanent  injunction  be  issued  contrary  to  the 
public  policy  declared  in  this  Act. 

Sec.  2.  In  the  interpretation  of  this  Act  and  in  determining  the  jurisdiction 
and  authority  of  the  courts  of  the  United  States,  as  such  jurisdiction  and  author- 
ity are  herein  defined  and  limited,  the  public  policy  of  the  United  States  is  hereby 
declared  as  follows : 

Whereas  under  prevailing  economic  conditions,  developed  with  the  aid  of 
governmental  authority  for  owners  of  property  to  organize  in  the  corporate  and 
other  forms  of  ownership  association,  the  individual  unnrg.iniztHl  woT'ker  is 
commonly  helpless  to  exercise  actual  liberty  of  contract  and  to  protect  his  free- 
dom of  labor,  and  thereby  to  obtain  acceptable  terms  and  conditions  of  employ- 
ment, wherefore,  though  he  should  be  free  to  decline  to  associate  with  his  fellows, 
it  is  necessary  that  he  have  full  freedom  of  association,  self-organization,  and 
desisnation  of  representatives  f>f  his  own  choosing,  to  negotiate  the  terms  and 
conditions  of  his  em]>loyment.  and  that  he  shall  be  from  the  interference,  re- 
straint, or  coercion  of  employers  of  labor,  or  their  agents,  in  the  designation  of 
such  representatives  or  in  self-organization  or  in  other  concerted  activities  for 
the  purpose  of  collective  bargaining  or  other  mutual  aid  or  protection  :  therefore, 
the  following  definitions  of.  and  limitations  upon,  the  jurisdiction  and  authority 
of  the  courts  of  the  United  States  are  hereby  enacted. 

Sec.  3.  Any  undertaking  or  promise,  such  as  is  descrilied  in  this  section,  or 
any  other  undertaking  or  promise  in  conflict  with  the  public  policy  declared  in 
section  2  of  this  Act.  is  hereby  declared  to  be  contrary  to  the  public  policy  of  the 
United  States,  shall  not  be  enforceable  in  any  court  of  the  United  States  and 
shall  not  afford  any  basis  for  the  grantins:  of  legal  or  equitable  relief  by  any 
such  coiu-t,  including  specifically  the  following : 
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Every  undertaking  or  promise  hereafter  made,  whether  written  or  oral, 
express  or  implied,  constituting  or  contained  in  any  contract  or  agreement  of 
hiring  or  employment  between  any  individual,  firm,  company,  association,  or 
corporation,  and  any  employee  or  prospective  employee  of  the  same,  whereby 

( a )  Either  party  to  such  contract  or  agreement  undertakes  or  promises  not  to 
join,  become,  or  remain  a  member  of  any  labor  organization  or  of  any  employer 
organization ;  or 

(b)  Either  party  to  such  contract  or  agreement  undertakes  or  promises  that 
he  will  withdraw  from  an  employment  relation  in  the  event  that  he  joins,  be- 
comes, or  remains  a  member  of  any  labor  organization  or  of  any  employer  organi- 
zation. 

Sec.  4.  No  court  of  the  United  States  shall  have  jurisdiction  to  issue  any 
restraining  order  or  temporary  or  permanent  injunction  in  any  case  involving  or 
growing  out  of  any  labor  dispute  to  prohibit  any  person  or  persons  participating 
or  interested  in  such  dispute  (as  these  terms  are  here  defined)  from  doing, 
whether  singly  or  in  concert,  any  of  the  following  acts : 

(a)  Ceasing  or  refusing  to  perform  any  work  or  to  remain  in  any  relation  of 
employment ; 

(b)  Becoming  or  remaining  a  member  of  any  labor  organization  or  of  any 
employer  organization,  regardless  of  any  such  undertaking  or  promise  as  is  de- 
scribed in  section  3  of  this  Act ; 

(e)  Paying  or  giving  to.  or  withholding  from,  any  person  participating  or 
interested  in  such  labor  dispute,  any  strike  or  unemployment  benefits  or  insur- 
ance, or  other  moneys  or  things  of  value ; 

(d)  By  all  lawful  means  aiding  any  person  participating  or  interested  in  any 
labor  dispute  who  is  being  proceeded  against  in,  or  is  prosecuting,  any  action  or 
suit  in  any  court  of  the  United  States  or  of  any  State  : 

(e)  Giving  publicity  to  the  existence  of,  or  the  facts  involved  in,  any  labor  dis- 
pute, whether  by  advertising,  speaking,  patrolling,  or  by  any  other  method  not 
involving  fraud  or  violence  : 

(f)  Assembling  peaceably  to  act  or  to  organize  to  act  in  promotion  of  their 
interests  in  a  labor  dispute ; 

(g)  Advising  or  notifying  any  person  of  an  intention  to  do  any  of  the  acts  here- 
tofore specified ; 

(h)  Agreeing  with  other  persons  to  do  or  not  to  do  any  of  the  acts  heretofore 
specified ;  and 

(i)  Advising,  urging,  or  otherwise  causing  or  inducing  without  fraud  or  vio- 
lence the  acts  heretofore  specified,  regardless  of  any  such  undertaking  or  promise 
as  is  described  in  section  8  of  this  Act. 

Sec.  5.  No  court  of  the  United  States  shall  have  jurisdiction  to  issue  a  restrain- 
ing order  or  temporary  or  permanent  injunction  upon  the  ground  that  any  of  the 
persons  participating  or  interested  in  a  labor  dispute  constitute  or  are  engaged  in 
an  unlawful  combination  or  conspiracy  because  of  the  doing  in  concert  of  the  acts 
enumerated  in  section  4  of  this  Act. 

Sec.  6.  No  officer  or  member  of  any  association  or  organization,  and  no  associa- 
tion or  organization  participating  or  interested  in  a  lal)or  dispute  shall  be  held 
responsible  or  liable  in  any  court  of  the  United  States  for  the  unlawful  acts  of 
individual  ofiieers,  members,  or  agents,  except  upon  clear  proof  of  actual  participa- 
tion in,  or  actual  authorization  of.  such  acts,  or  of  ratification  of  such  acts  after 
actual  knowledge  thereof. 

Sec.  7.  No  court  of  the  United  States  shall  have  jurisdiction  to  issue  a  tem- 
porally or  permanent  injunction  in  any  case  involving  or  gTowing  out  of  a  labor 
dispute,  as  herein  defined,  except  after  hearing  the  testimony  of  witnesses  in 
open  court  (with  opportunity  for  cross-examination)  in  support  of  the  allegations 
of  a  complaint  made  under  oath,  and  testimony  in  opposition  thereto,  if  olfered, 
and  except  after  findings  of  fact  by  the  court,  to  the  effect — 

(a)  Tat  unlawful  acts  have  been  threatened  and  will  be  committed  unless 
restrained  or  have  been  committed  and  will  be  continued  unless  restrained,  but 
no  injunction  or  temporary  restraining  order  shall  be  issued  on  account  of  any 
threat  or  unlawful  act  excepting  against  the  person  or  persons,  association,  or 
organization  making  the  threat  or  committing  the  unlawful  act  or  actually  author- 
izing or  ratifying  the  same  after  actual  knowledge  thereof : 

(b)  That  substantial  and  irreparable  injury  to  complainant's  property  will 
follow ; 

(c)  That  as  to  each  item  of  relief  granted  greater  injury  will  be  inflicted  upon 
complainant  by  the  denial  of  relief  than  will  be  inflicted  upon  defendants  by  the 
granting  of  relief ; 
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(d)  That  complainant  has  no  adequate  remedy  at  law  ;  and 

(e)  That  the  public  officers  charged  with  the  duty  to  protect  complainant's 
property  are  unable  or  unwilling  to  furnish  adequate  protection. 

Such  hearing  shall  be  held  after  due  and  personal  notice  thereof  has  been  given, 
in  such  manner  as  the  court  shall  direct,  to  all  known  persons  against  whom  relief 
is  sought,  and  also  to  the  chief  of  those  public  officials  of  the  county  and  city 
within  which  the  unlawful  acts  have  been  threatened  or  committed  charged  -n-ith 
the  duty  to  protect  complainant's  property :  Provided,  hoioever,  That  if  a  com- 
plainant shall  also  allege  that,  unless  a  temporary  restraining  order  shall  be 
issued  without  notice,  a  substantial  and  irreparable  injury  to  complainant's  prop- 
erty will  be  unavoidable,  such  a  temporary  restraining  order  may  be  issued  upon 
testimony  under  oath,  sufficient,  if  sustained,  to  justify  the  court  in  issuing  a  tem- 
porary injunction  upon  a  hearing  after  notice.  Such  a  temporary  restraining  order 
shall  he  effective  for  no  longer  than  five  days  and  shall  become  void  at  the  expira- 
tion of  said  five  days.  No  temporary  restraining  order  or  temporary  injunction 
shall  be  issued  except  on  condition  that  complainant  shall  first  file  an  undertaking 
with  adequate  security  in  an  amount  to  be  fixed  by  the  court  sufficient  to  recom- 
pense those  enjoined  for  any  loss,  expense,  or  damage  caused  by  the  improvident 
or  erroneous  issuance  of  such  order  or  injunction,  including  all  reasonable  costs 
(together  with  a  reasonable  attorney's  fee)  and  expense  of  defense  against  the 
order  or  against  the  granting  of  any  injunctive  relief  sought  in  the  same  proceed- 
ing and  subsequently  denied  by  the  court. 

The  undertaking  herein  mentioned  shall  be  understood  to  signify  an  agreement 
entered  into  by  the  complainant  and  the  surety  upon  which  a  decree  may  be  ren* 
dered  in  the  same  suit  or  proceeding  against  said  complainant  and  surety,  upon  a 
hearing  to  assess  damages  of  which  hearing  complainant  and  surety  shall  have 
reasonable  notice,  the  said  complainant  and  surety  submitting  themselves  to  the 
jurisdiction  of  the  court  for  that  purpose.  But  nothing  herein  contained  shall 
deprive  any  party  having  a  claim  or  cause  of  action  under  or  upon  such  under- 
taking from  electing  to  pursue  his  ordinary  remedy  by  suit  at  law  or  in  equity. 

Sec.  8.  No  restraining  order  or  injunctive  relief  shall  be  grantetl  to  any  com- 
plainant who  has  failed  to  comply  with  any  obligation  imposed  by  law  which  is 
involved  in  the  labor  dispute  in  question,  or  who  has  failed  to  make  every  reason- 
able effort  to  settle  such  dispute  either  by  negotiation  or  with  the  aid  of  any 
available  governmental  machinery  of  mediation  or  voluntary  arbitration. 

Sec.  9.  No  restraining  order  of  temporary  or  permanent  injunction  shall  be 
granted  in  a  case  involving  or  growing  out  of  a  labor  dispute,  except  on  the  basis 
of  findings  of  fact  made  and  filed  by  the  court  in  the  record  of  the  case  prior  to 
the  issurance  of  such  restraining  order  or  injunction :  and  every  restraining 
order  or  injunction  granted  in  a  case  involving  or  growing  out  of  a  labor  dispute 
shall  include  only  a  prohibition  of  such  specific  act  or  acts  as  may  be  expressly 
complained  of  in  the  bill  of  complaint  or  petition  filed  in  such  case  and  as  shall  be 
expressly  included  in  said  findings  of  fact  made  and  filed  by  the  court  as  provided 
herein. 

Sec.  10.  Whenever  any  court  of  the  United  States  shall  issue  or  deny  may 
temporary  injunction  in  a  case  involving  or  growing  out  of  a  labor  dispute,  the 
court  shall,  upon  the  request  of  any  party  to  the  proceedings  and  on  his  filing  the 
usual  bond  for  costs,  forthwith  certify  as  in  ordinary  cases  the  record  of  the  case 
to  the  circuit  court  of  appeals  for  its  review.  Upon  the  filing  of  such  record  in  the 
circuit  court  of  appeals,  the  appeal  shall  be  heard  and  the  temporary  injunctive 
order  affirmed,  modified,  or  set  aside  with  the  greatest  possible  expedition,  giving 
the  proceedings  procedence  over  all  other  matters  except  older  matters  of  the 
same  character. 

Sec  11.  In  all  cases  arising  under  this  Act  in  which  a  person  shall  be  charged 
with  contempt  in  a  court  of  the  United  States  (as  herein  defined),  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an  impartial  jury  of  the  State 
and  district  wherein  the  contempt  shall  have  been  committed :  Provided,  That 
this  right  shall  not  apply  to  contempts  committed  in  the  presence  of  the  court 
or  so  near  thereto  as  to  interfere  directly  with  the  administration  of  justice  or  to 
apply  to  the  misbehavior,  misconduct,  or  disobedience  of  any  officer  of  the  court 
in  respect  to  the  writs,  orders,  or  process  of  the  court. 

Sec  12.  The  defendant  in  any  proceding  for  contempt  of  court  may  file  with 
the  court  a  demand  for  the  retirement  of  the  judge  sitting  in  the  proceding.  if 
the  contempt  arises  from  an  attack  upon  the  character  or  conduct  of  such  judge 
and  if  the  attack  occurred  elsewhere  than  in  the  presence  of  the  court  or  so  near 
thereto  as  to  interfere  directly  with  the  administration  of  justice.  Upon  the  filing 
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of  any  such  demand  the  judge  shall  thereupon  proceed  no  further,  but  another 
judge  shall  be  designated  in  the  same  manner  as  is  provided  by  law.  The  demand 
shall  be  filed  prior  to  the  hearing  in  the  contempt  proceeding. 

Sec.  13.  When  used  in  this  Act.  and  for  the  purposes  of  this  Act — 

(a)  A  case  shall  be  held  to  involve  or  to  grow  out  of  a  labor  dispute  when  the 
case  involves  persons  who  are  engaged  in  the  same  industry,  trade,  craft,  or 
occupation ;  or  have  direct  or  indirect  interests  therein  ;  or  who  are  employees  of 
the  same  employer ;  or  who  are  members  of  the  same  or  an  affiliated  organization 
of  employers  or  employees;  whether  such  dispute  is  (1)  between  one  or  more 
employers  or  associations  of  employers  and  one  or  more  employees  or  associations 
of  employers;  (2)  between  one  or  more  employers  or  associations  of  employers 
and  one  or  more  employers  or  associations  of  employei's;  or  (3)  between  one  or 
more  employees  or  associations  of  emplyees  and  one  or  more  emplyees  or 
associations  of  employees ;  or  when  the  case  involves  any  conflicting  or  competing 
interests  in  a  "labor  dispute"  (as  hereinafter  defined)  or  "persons  participating 
or  interested"  therein  (as  hereinafter  defined). 

(b)  A  person  or  association  shall  be  held  to  be  a  person  participating  or 
interested  in  a  labor  dispute  if  relief  is  sought  against  him  or  it,  and  if  he  or  it  is 
engaged  in  the  same  industry,  trade,  craft,  or  occupation  in  which  such  dispute 
occurs,  or  has  a  direct  or  indirect  interest  therein,  or  is  a  member,  officer,  or  agent 
of  any  association  composed  in  whole  or  in  part  of  employers  or  employees 
engaged  in  such  industry,  trade,  craft,  or  occupation. 

(c)  The  term  "labor  dispute"  includes  any  controversy  concerning  terms  or 
conditions  of  employment,  or  concerning  the  association  or  representation  of 
persons  in  negotiating,  fixing,  maintaining,  changing  or  seeking  to  arrange  terms 
or  conditions  of  employment,  regardless  of  whether  or  not  the  disputants  stand 
in  the  proximate  relations  of  employer  and  employee. 

(d)  The  term  "court  of  the  United  States"  means  any  court  of  the  United 
States  whose  jurisdiction  has  been  or  may  be  conferred  or  defined  or  limited  by 
Act  of  Congress,  including  the  courts  of  the  District  of  Columbia. 

Sec.  14.  If  any  provision  of  this  Act  or  the  application  thereof  to  any  person 
or  circumstance  is  held  unconstitutional  or  otherwise  invalid,  the  remaining  pro- 
visions of  the  Act  and  the  application  of  such  provisions  to  other  persons  of  cir- 
cumstances shall  not  be  affected  thereby. 

Sec.  15.  All  Acts  and  pai'ts  of  Acts  in  conflict  with  the  provisions  of  this  Act 
are  hereby  repealed.  [Act  of  March  23, 1932.] 

0  *****  • 

[National  Industrial  Recovery  Act]  Sec.  7.  (a)  Every  code  of  fair  competition, 
agreement,  and  license  approved,  prescribed,  or  issued  under  this  title  shall  con- 
tein  the  following  conditions:  (1)  That  employees  shall  have  the  right  to  orga- 
nize and  bargain  collectively  through  representatives  of  their  own  choosing,  and 
shall  be  free  from  the  interference,  restraint,  or  coercion  of  employers  of  labor,  or 
their  agents,  in  the  designation  of  such  representatives  or  in  self-organization  or 
in  other  concerted  activities  for  the  purpose  of  collective  bargaining  or  other 
mutual  aid  or  protection;  (2)  that  no  employee  and  no  one  seeking  employment 
shall  be  required  as  a  condition  of  employment  to  join  any  company  union  or  to 
refrain  from  joining,  organizing,  or  assisting  a  labor  organization  of  his  own 
choosing ;  and  (3)  that  employers  shall  comply  with  the  maximum  hours  of  labor, 
minimum  rates  of  pay.  and  other  conditions  of  employment,  approved  or  pre- 
scribed by  the  President. 

^:  ******  * 

[Sec  77B  of  the  Bankruptcy  Act]  (1)  No  judge,  debtor,  or  trustee  acting  imder 
this  section  shall  deny  or  in  any  way  question  the  right  of  employees  on  the  prop- 
erty under  the  jurisdiction  of  the  judge,  to  join  the  labor  organization  of  their 
choice,  and  it  shall  be  unlawful  for  any  judge,  debtor,  or  trustee  to  interfere  in 
any  way  with  the  organizations  of  employees,  or  to  use  funds  under  such  jurisdic- 
tion, in  maintaining  so-called  company  unions,  or  to  coerce  employees  in  an  effort 
to  induce  them  to  join  or  remain  members  of  such  company  unions. 

(m)  No  judge,  debtor,  or  trustee  acting  under  this  section  shall  require  any 
person  seeking  employment  on  the  property  under  the  jurisdiction  of  the  judge 
to  sign  any  contract  or  agreement  promising  to  join  or  to  refuse  to  join  a  labor 
organization ;  and  if  such  contract  has  been  enforced  on  the  property  prior  to  the 
property  coming  under  the  jurisdiction  of  said  judge,  then  the  judge,  debtor,  or 
trustee,  as  soon  as  the  matter  is  called  to  his  attention,  shall  notify  the  employees 
by  an  appropriate  order  that  said  contract  has  been  discarded  and  is  no  longer 
binding  on  them  in  any  way. 


9.  (74th  Congress,  1st  Session,  House  of  Representatives,  Report 

No.  1371) 


[1]  NATIONAL  LABOR  RELATIONS  BOARD 

June  26,  1935.— Ordered  to  be  printed 

Mr.  Connery,  from  the  committee  of  conference,  submitted  the 

following 

CONFERENCE  REPORT 

[To  accompany  S.  1958] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  House  to  the  bill  (S.  1958)  to  pro- 
mote equality  of  bargaining  power  between  employers  and  employees, 
to  diminish  the  causes  of  labor  disputes,  to  create  a  National  Labor 
Relations  Board,  and  for  other  purposes,  having  met,  after  full  and 
free  conference,  have  agreed  to  recommend  and  do  recommend  to  their 
respective  Houses  as  follows : 

That  the  House  recede  from  its  amenchnents  numbered  9,  23,  24 
and  25. 

That  the  Senate  recede  from  its  disagreement  to  the  amendments 
of  the  House  numbered  1,  3,  4,  5,  6,  7,  8,  10,  12,  13,  14,  15,  16,  17,  18, 
19, 20, 21,  and  22,  and  agree  to  the  same. 

Amendment  numbered  2 : 

That  the  Senate  recede  from  its  disagreement  to  the  amendment 
of  the  House  numbered  2,  and  agree  to  the  same  with  an  amendment, 
as  follows : 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  House  amend- 
ment, insert  the  following : 

Section  1.  The  denial  by  employers  of  the  right  oj  employees  to 
oo'ganiz-e  and  the  refusal  hy  employers  to  accept  the  procedure  of 
collective  hargaining  lead  to  strikes  and  other  forms  of  industrial 
strife  or  unrest^  lohich  have  the  intent  or  the  necessary  effect  of  burden- 
ing or  obstructing  commerce  by  (a)  impairing  the  efficiency^  safety^  or 
operation  of  the  instruinentalities  of  commerce ;  (b)  occurring  in  the 
current  of  commerce ;  (c)  materially  affecting^  restraining^  or  control- 
ling the  flow  of  raio  materials  or  manufactured  or  processed  goods 
from  or  into  the  channels  of  commerce^  or  the  prices  of  such  materials 
or  goods  in  commerce ;  or  (d)  causing  diminution  of  employment  and 
wages  in  such  volu7ne  as  substantially  to  impair  or  disrupt  the  market 
for  goods  flowing  from  or  into  the  channels  of  commerce. 

[^]  The  inequality  of  bargaining  power  between  employees  who 
do  not  possess  full  freedom  of  association  or  actual  liberty  of  contract^ 

(213) 
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aTid  employers  who  are  organized  in  the  corporate  or  other  forms  of 
ownership  association  substantially  burdens  and  affects  the  flow  of 
commerce,  and  tends  to  aggravate  recurrent  business  depressions,  hy 
depressing  wage  rates  and  the  purchasing  power  of  wage  earners  in 
industry  and  by  preventing  the  stabilization  of  competitive  wage  rates 
and  working  conditions  loithin  and  between  industries. 

Experience  has  proved  that  protection  by  law  of  the  right  of  em- 
ployees to  organize  and  bargain  collectively  safeguards  commerce  from 
injury,  impairment,  or  interruption,  and  promotes  the  flow  of  com- 
merce by  removing  certain  recognized  sources  of  industrial  strife  and 
unrest,  by  encouraging  practices  fundamental  to  the  friendly  adjust- 
ment of  industrial  disputes  arising  out  of  differences  as  to  wages,  hours, 
or  other  ivorking  conditions,  and  by  restoring  equality  of  bargaining 
power  betioeen  employers  and  mployees. 

It  is  hereby  declared  to  be  'he  policy  of  the  United  States  to  elimi- 
nate the  causes  of  certain  sulUontial  obstructions  to  the  free  flow  of 
commerce  and  to  mitigate  and  eliminate  these  obstructions  when  they 
have  occurred  by  encouraging  the  practice  and  procedure  of  collective 
bargaining  and  by  protecting  the  exercise  by  loorkers  of  full  freedom 
of  association,  self-organization,  and  designation  of  representatives 
of  their  own  choosing,  for  the  purpose  of  negotiating  the  terms  and 
conditions  of  their  employment  or  other  mutual  aid  or  protection. 

CONGRESSIONAL  REPORTS 

And  the  House  agree  to  tlie  same. 

Amendment  numbered  11 : 

That  the  Senate  recede  from  its  disagreement  to  the  amendment  of 
the  House  niunbered  11,  and  agree  to  the  same  with  an  amendment 
as  follows : 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  House  amend- 
ment insert  the  following : 

(5)  The  Board  shall  decide  in  each  case  whether,  in  order ^  to  injure 
to  employees  the  full  benefit  of  their  right  to  self -organization  and  to 
collective  bargaining,  and  otherimse  to  effectuate  the  policies  of^  this 
Act,  the  unit  appropriate  for  the  purposes  of  collective  bargaining 
shall  be  the  employer  unit,  craft  unit,  plant  unit,  or  subdivision 
thereof. 

And  the  House  agree  to  the  same. 

William  P.  Connery,  Jr., 

EOBERT  EaMSPECK, 

Glenn  Griswold, 
Richard  J.  Welch, 
W.  P.  Lambertson, 

Managers  on  the  Part  of  the  House. 

David  I.  Walsh, 
Robert  ]\I.  La  Follette,  Jr., 
James  E.  Murray, 
William  E.  Borah, 
Louis  Murphy, 
Managers  on  the  Part  of  the  Senate. 
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[3]    STATEMENT  OF  THE  MANAGERS   ON  THE  PART  OF  THE   HOUSE 

The  managers  on  the  part  of  the  House  at  the  conference  on  the 
disagreeing  votes  of  the  two  Houses  on  the  bill  (S.  1958)  to  create 
a  National  Labor  Kelations  Board,  and  for  other  purposes,  submit 
the  following  statement  of  the  effect  of  the  action  agreed  upon  by 
the  conferees  and  recommended  in  the  accompanying  conference 
report : 

The  conference  agreement  accepts  the  first  House  amendment,  strik- 
ing out  from  the  caption  to  section  1  the  words  "declaration  of,"  so 
that  the  caption  now  reads  "findings  and  policy."  The  omitted  words 
were  superfluous. 

The  Senate  receded  from  its  disagreement  to  House  amendment  no. 
2  and  the  conferees  agreed  upon  the  same  with  minor  amendments. 
The  House  redrafting  of  section  1  was  thought  by  the  conferees  to 
contain  a  better  statement  of  the  jurisdictional  1  asis  of  the  bill.  The 
conferees  struck  out  the  words  "interstate  and  foreign"  modifying 
the  word  "commerce"'  appearing  at  four  places  in  the  section.  The 
word  "commerce"  is  defined  in  subsection  6  of  section  2  as  meaning  in- 
terstate and  foreign  commerce.  It  is  therefore  confusing  to  use  the 
adjectives  "interstate  and  foreign"  in  various  places  in  section  1, 
especially  when  these  adjectives  are  not  consistently  used  each  time 
the  word  "commerce"  appears  in  the  section.  The  slight  verbal 
change  at  the  end  of  section  1  simply  uses  the  plural  to  conform  to 
the  use  m  the  preceding  paragraphs  of  the  section  and  in  conformity 
with  the  general  statement  of  rights  in  section  7. 

The  conference  agreement  accepted  House  amendment  no.  3  as 
constituting  a  more  accurate  definition  of  the  term  "commerce."  As 
originally  defined  in  subsection  6  of  section  2  the  term  included  "any 
transportation  or  communication  relating  thereto."  This  was  thought 
to  be  too  broad  a  statement. 

House  amendment  no.  4  effects  a  minor  change  in  subsection  7  of 
section  2  by  removing  a  tautological  phrase.  The  idea  is  preserved 
in  the  phrase  "tending  to  lead  to  a  labor  dispute,"  etc.  The  conference 
agreement  accepts  this  amendment. 

When  the  Senate  passed  S.  1958  it  was  assumed  that  the  bill  would 
become  a  law  before  June  16,  1935,  on  which  date  the  National  Labor 
Relations  Board,  created  pursuant  to  Public  Resolution  44,  Seventy- 
third  Congress,  expired.  Meanwhile,  the  President  by  a  new  Execu- 
tive order  of  June  15,  1935,  reestablished  and  continued  the  Board  in 
existence,  pursuant  to  his  authority  under  title  I  of  the  National  In- 
dustrial Recovery  Act,  as  amended.  House  amendment  no.  5  makes 
it  clear  that  the  term  "old  Board"  as  defined  in  subsection  11  of  sec- 
tion 2,  describes  the  Board  which  is  at  present  in  existence.  This 
amendment  is  important  in  view  of  the  provision  at  the  end  of  sec- 
tion 4  (b)  transferring  to  the  Board  to  be  created  by  S.  1958  the 
unexpended  funds  and  appropriations  of  the  old  Board.  The  con- 
ference agreement  accepts  this  amendment. 

[4]  Section  3  (a)  of  the  Senate  bill  provided : 

There  is  hereby  created  as  an  independent  agency  in  the  executive  branch  of 
the  Government  a  board,  to  be  known  as  the  "National  Labor  Relations  Board." 
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House  amendment  no.  6  strikes  out  the  phrase  "as  an  independent 
agency  in  the  executive  branch  of  the  Government.*'  The  Board  as 
contemplated  in  the  bill  is  in  no  sense  to  be  an  agency  of  the  executive 
branch  of  the  Government.  It  is  to  have  a  status  similar  to  that  of 
the  Federal  Trade  Commission,  which,  as  the  Supreme  Court  pointed 
out  in  the  Schechter  case,  is  a  quasi-judicial  and  quasi-legislative  body. 
The  conference  agreement  accepts  this  amendment. 

The  conference  agreement  accepts  House  amendment  no.  7,  stat- 
ing specifically  the  circumstances  under  which  a  member  of  the  Board 
may  be  removed.  This  amendment  is  desirable  in  the  light  of  the  de- 
cision of  the  Supreme  Court  in  Ratlibun  v.  TJ .  S.,  decided  May  27, 
1935,  involving  the  removal  by  the  President  of  Commissioner 
Humphreys  of  the  Federal  Trade  Commission.  If  Congress  in 
creating  the  Board  vests  the  appointing  power  in  the  President  it 
might  be  implied  that  it  is  intended  to  vest  also  in  the  President  a 
general  power  of  removal  as  an  incident  to  the  power  to  appoint. 
This  inference  is  negatived  by  an  express  provision  stating  the  con- 
ditions under  which  a  member  of  the  Board  may  be  removed.  Similar 
provisions  are  found  in  the  Railway  Labor  Act  of  1934  and  the  Fed- 
eral Trade  Commision  Act. 

House  amendment  no.  8  strikes  out  from  section  4  (b)  the  pro- 
vision continuing  the  court  proceedings  and  orders  of  the  old  Board. 
The  conference  agreement  accepts  this  amendment.  All  cases  of  the 
old  Board  pending  in  the  courts  have  already  been  dropped  at  the  di- 
rection of  the  Attorney  General,  in  view  of  the  Schechter  case  which 
invalidated  the  codes  of  fair  competition  as  having  been  founded 
upon  an  improper  delegation  of  legislative  power  to  the  President. 
Section  7  (a)  which  was  the  basis  of  the  old  Board's  activitv  became 
inoperative,  because  section  7  (a)  was  effective  only  insofar  as  its 
provisions  were  inserted  in  the  codes. 

Section  4  (b)  of  the  Senate  bill  provided  that  all  employees  of  the 
old  Board  should  be  transferred  to  and  become  employees  of  the  Board 
"without  acquiring  by  such  transfer  a  permanent  civil  service  status.'^ 
House  amendment  no.  9  proposed  to  strike  out  this  quoted  phrase. 
The  conference  agreement  rejects  the  House  amendment  and  rein- 
states the  language  of  the  Senate  bill.  The  result  is  that  all  emnlovees 
of  the  old  Board  will  be  carried  over  as  provided  in  the  Senate  bill  but 
such  transfer  will  not  of  itself  confer  a  civil-service  status  upon  such 
employees  of  the  old  Board  as  have  not  now  such  status.  The  con- 
ferees thought  that  employees  of  the  old  Board  should  not  be  blanketed 
into  the  civil  service  without  the  usual  formalities  provided  by  law. 

The  conference  agreement  accepted  House  amendmeiit  no.  10  as  con- 
stituting a  more  accurate  citation  of  the  National  Industrial  Recov- 
ery Act. 

House  amendment  no.  11,  which  redrafted  section  9(b),  embodied 
two  changes  from  the  Senate  bill.  The  first  change  undertook  to  ex- 
press more  explicitly  the  standards  by  which  the  Board  is  to  be  guided 
in  deciding  what  is  an  appropriate  bargaining  unit.  The  conference 
agreement  accepts  this  part  of  the  amendment.  The  [5]  amendment 
also  added  a  proviso  designed  to  limit  the  otherwise  broad  connotation 
that  might  be  put  upon  the  phrase  "or  other  unit."  The  proviso,  how- 
ever, was  subject  to  some  misconstructions,  and  the  conferees  have 
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agreed  that  the  simplest  way  to  deal  with  the  matter  is  to  strike  out 
the  undefined  phrase  "other  unit."  It  was  also  agreed  to  insert  after 
"plant  unit"  the  phrase  "or  subdivision  thereof."  This  was  done  be- 
cause the  National  Labor  Relations  Board  has  frequently  had  occasion 
to  order  an  election  in  a  unit  not  as  broad  as  "employer  unit,"  yet  not 
necessarily  coincident  with  the  phrases  "craft  unit"  or  "plant  unit" ; 
for  example,  the  "production  and  maintenance  employees"  of  a  given 
plant. 

House  amendment  no.  12  inserts  the  phrase  "upon  due  notice"  in  sec- 
tion 9(c)  providing  for  hearings  by  the  Board  on  the  issue  of  collec- 
tive bargaining  representation.  The  conference  agreement  accepted 
this  amendment  out  of  abundant  caution ;  though  it  would  pei'haps  be 
implied  that  a  requirement  of  a  hearing  includes  due  notice  to  the 
parties. 

House  amendment  no.  13  was  accepted  by  the  conference  agreement. 
It  is  a  purely  formal  matter.  The  appropriate  term  for  the  interven- 
tion of  a  person  in  a  quasi-judicial  person  is  "intervene"  rather  than 
"appear."  House  amendment  no.  14  was  accepted  by  the  conference 
agreement  as  a  verbal  change  to  conform  with  the  preceding 
amendment. 

Section  10(e)  of  the  Senate  bill  provided  that  "if  such  person  fails 
or  neglects  to  obey  such  order  of  the  Board  while  the  same  is  in  effect, 
the  Board  may"  petition  any  circuit  court  of  appeals,  etc.  House 
amendment  no.  15  strikes  out  the  quoted  phrase  and  substitutes  "The 
Board  shall  have  power  to"  petition  any  circuit  court  of  appeals,  etc. 
The  conference  agreement  accepts  this  amendment.  The  purpose  is  to 
provide  for  more  expeditious  procedure.  Delay  in  enforcement  proce- 
dure due  to  technicalities  would  be  especially  harmful  under  this  act 
It  is  the  purpose  of  this  amendment  to  authorize  the  Board  to  apply 
to  the  courts  for  an  enforcement  order,  without  encountering  the  delay 
resulting  from  certain  court  decisions  (a  small  minority)  under  the 
FederalTrade  Commission  Act,  requiring  the  Commission  to  show  in 
every  case  that  its  order  is  being  disobeyed  before  the  court  will  even 
proceed  to  consider  the  matter  on  its  merits,  or  render  a  decree  en- 
forcing the  Board's  order.  As  the  majority  of  courts  have  declared 
ULuder  the  Federal  Trade  Commission  Act,  neither  the  administrative 
body  nor  the  courts  are  required  to  assume  in  the  ordinary  case  that 
the  unlawful  practice  in  question,  even  though  presently  terminated 
will  not  be  resumed  in  the  future.  If  such  practice  is  resumed  there 
will  be  mimediately  available  to  the  Board  an  existing  court  decree  to 
serve  as  a  basis  for  contempt  proceedings. 

House  amendment  no.  16  was  accepted  in  the  conference  agreement 
as  conforming  to  the  language  of  the  Federal  Trade  Commission  Act, 
in  using  the  language  of  authorization  rather  than  mandatory  lan- 
guage in  empowering  the  court  to  enter  the  appropriate  decree. 

House  amendment  no.  17  is  clarifying  language  to  cover  the  con- 
tingency where  the  court  has  occasion  to  modify  an  order  of  the  Board. 
In  such  case  the  court  is  given  by  the  amendment  the  power  to  enforce 
the  Board's  order  as  modified,  as  fully  as  in  the  case  where  the  court 
affirms  the  Board's  order  without  modification. 

[6]  The  conference  agreement  accepts  House  amendment  no.  18. 
This  amendment  to  section  10(f),  applying  to  a  case  where  a  party 
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petitions  the  Circuit  Court  of  Appeals  to  review  the  order  of  the 
Board,  brings  that  subsection  in  conformity  with  section  10(e)  as 
amended. 

House  amendment  no.  19,  adding  the  phrase  "and  enforcing  as  so 
modified"  to  section  10(h)  was  accepted  by  the  conference  agree- 
ment as  conforming  to  the  changes  in  the  previous  amendments. 

The  conference  agreement  accepted  House  amendments  nos.  20,  21, 
and  22,  as  constituting  merely  formal  correction  in  the  citations  of 
the  various  statutes. 

House  amendment  No.  23  inserted  a  new  section  providing  that — 

Nothing  in  this  act  shall  abridge  the  freedom  of  speech,  or  of  the  press  as 
guaranteed  in  the  first  amendment  to  the  constitution. 

The  conference  agreement  rejected  this  amendment  as  having  no 
proper  place  in  the  bill.  There  is  no  reason  why  the  Congress  should 
single  out  this  provision  of  the  Constitution  for  special  affirmation. 
The  amendment  could  not  possibly  have  had  any  legal  effect,  because 
it  was  merely  a  restatement  of  the  first  amendment  to  the  Constitution, 
which  remains  the  law  of  the  land  irrespective  of  congressional 
declaration. 

House  amendments  nos.  24  and  25  merely  renumbered  the  sections 
as  made  necessary  by  House  amendment  No.  23  inserting  a  new  section. 
Since  the  conference  agreement  has  stricken  out  House  amendment 
no.  23,  House  amendments  nos.  24  and  25  become  unnecessary  and  are 
rejected  by  the  conference  agreement. 

The  conference  agreement  accepts  the  House  amendment  to  the  title 
of  the  bill,  because  it  describes  more  accurately  the  jurisdictional 
basis  for  the  bill. 

William  P.  Connery,  Jr., 
Richard  J.  Welch, 
Glenn  Griswold, 
Robert  Ramspeck, 
W.  P.  Lambertson, 
Managers  on  the  Part  of  the  House. 


B.  FROM  THE  WAGNER  ACT  TO  THE  TAFT-HARTLEY 

ACT  (1947) 

The  first  item  is,  of  course,  the  Wagner  Act  itself  (item  10).  Pat- 
terned after  the  Federal  Trade  Commission  Act,  it  reflected  in  its 
substantive  clauses  the  problems  of  securing  recognition,  the  rights 
to  organize  and  to  bargain  collectively,  and  the  ending  of  discrimina- 
tion against  workers  attempting  to  exercise  these  rights.  These  were 
the  major  problems  which  had  arisen  under  section  7(a)  of  the  NIEA. 

This  section,  it  will  be  recalled,  was  enacted  to  provide  a  means  to 
the  end  of  bringing  about  economic  recovery  by  enabling  workers  to. 
have  adequate  representation  in  the  establishment  of  codes  of  fair 
competition.  By  1935  it  had  become  clear  that  there  were  '"other" 
problems  facing  the  country  besides  recovery,  which  continued  to 
elude  Americans.  Until  these  "other"  problems  were  solved,  it  was 
agreed  that  recovery  could  not  be  achieved.  There  remained  deep  dis- 
pute over  what  were  these  "other"  problems  which  were  holding  up 
recovery — the  reform  efl'orts  of  the  New  Deal  or  a  lack  of  such  reform 
efforts. 

The  next  item  (11)  is  a  long  chapter  from  a  major  study  of  the 
Wagner  Act  and  of  its  administration  by  the  NLRB,  written  some 
years  later  by  two  participants,  Dr.  Harry  A.  Millis,  Chairman  of  the 
Board  during  the  Second  World  War,  and  Dr.  Emily  Clark  Brown, 
who  served  under  Dr.  Millis  in  1942^4  as  an  operating  analyst.  This 
summary  account  of  the  administrative  history  of  the  Board  from  1935 
to  1947  is  admittedly  partial,  but  it  is  also  objective  and  accurate  (item 
62).  It  will  serve  to  provide  the  necessary  historical  background  for 
this  period  in  the  life  of  the  Board. 

The  next  item  is  a  key  document  in  the  early  history  of  the  Board, 
the  famous  Liberty  League  brief  on  the  constitutionality  of  the  Wag- 
ner Act.  From  1935  to  1937  this  Report  on  the  Constitutionality  of  the 
National  Lahor  Relations  Act  prevented  the  Wagner  Act  from  having 
its  full  effect.  Long  out  of  print,  this  report  by  the  National  Lawyers 
Committee  of  the  American  Liberty  League  has  been  read  by  few 
persons.  Reference  is  made  to  the  "Subject  Index"  of  the  report,  to- 
ward its  end,  which  is  in  reality  a  table  of  contents.  One  will  find  that 
included  in  the  report  is  an  account,  from  m.anagement's  point  of  view, 
of  the  antecedent  history  of  labor  legislation  both  before  and  since 
the  NIRA.  In  addition  the  brief  marshalls  not  only  the  argument  that 
the  Wagner  Act  is  unconstitutional,  but  also  that  it  is  one-sided,  dis- 
criminatory, and  restrictive  of  the  basic  rights  of  both  employers  and 
employees.  These  latter  are  continuing  allegations,  although  the  con- 
stitutionality issue  was  dead  after  1937. 

Thus,  while  history  remembers  the  report  only  for  the  fact  that  it 
said  that  the  Wagner  Act  was  unconstitutional  and  was  proven 
wrong,  it  actually  presented  systematically  for  the  first  time  the  case 
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against  the  Wagner  Act.  Many  of  the  criticisms  made  in  this  report 
will  be  found  repeated  later  as  arguments  for  provisions  of  the  Taft- 
Hartley  Act.  It  is  a  lawyers'  brief— indeed,  an  advocate's  brief— but 
one  still  to  be  usefully  consulted  (item  12) . 

With  the  question  of  constitutionality  settled  by  the  Jones  and 
Laughlin  Steel  Corporation  case,  criticism  of  the  Board  shifted  more 
to  }n-ocedural  matters  and  to  what  the  Board  was  doing.  A  substantial 
body  of  criticism  arose,  some  of  which  is  evaluated  in  the  Columbia 
Law  Eeview  article  (item  13)  by  Walter  Gellhorn  and  Seymour 
Linfield. 

The  inajor  item  of  pre-World  War  II  criticism  and  defense  of  the 
Board  is  the  Smith  Committee  Intermediate  report  with  Minority 
Views  (item  14).  This  is  included  in  its  entirety.  The  Final  Report  of 
the  Smith  Committee  (House  Eeport  3109,  T6th  Congress,  3d  session), 
whicli  appeared  in  early  1941,  is  not  reproduced.  It  added  a  substan- 
tial body  of  criticism  of  individual  members  and  employees  of  the 
Board,  but  little  else  not  already  included  in  the  Intermediate  Report. 
The  Smith  Committee's  investigations  were  the  plowing  of  the  soil 
from  which  sprang  the  post-war  criticisms  of  the  Board,  the  Taft- 
Ustrtley  Act,  and  especially  the  contribution  of  the  Hartley  bill.  The 
extent  to  which  the  substantive  criticisms  of  the  Smith  Committee  and 
the  rebuttal  of  the  Minority  still  have  value  may  be  left  to  each  reader 
to  decide.  We  note  here  only  that  some  of  its  recommendations  for  ad- 
ministrative changes  have  been  subsequently  adopted,  while  others 
have  persisted  as  proposals  for  reform  of  the  structure  or  proceedings 
of  the  Board.  The  Smith  Committee  was  the  first  Congressional  body 
to  suggest  giving  greater  finality  to  the  reports  of  Trial  Examiners,  for 
example.  The  idea  of  establishing  an  independent  administrator  to 
investigate  and  prosecute  cases  before  a  quasi-judicial  board,  sliorn  of 
administrative  responsibilities,  was  incorporated  in  the  Hartley  bill 
as  it  passed  the  House  in  1947.  This  proposal  was  adopted  in  a  limited 
form  with  the  establishment  of  the  office  of  General  Counsel  of  the 
Board  under  the  Taft-Hartley  Act.  Thus,  much  of  the  Smith  Com- 
mittee report  has  a  continuing  interest,  even  to  this  day,  for  students 
of  the  administrative  process.  And  its  Minority  views  are  a  sturdy 
defense  of  tlie  Wagner  Act  and  the  pre-war  Board. 

Item  15  is  one  of  the  monographs  issued  by  the  Attorney  General's 
Committee  on  Administrative  Procedure  in  1941.  It  should  be  read  in 
conjunction  with  the  Final  Report  of  this  Committee;  witli  item  13, 
above :  and  with  items  17  and  18,  below.  It  should  be  noted  that  Walter 
Gellhorn,  one  of  the  authors  of  item  13,  directed  the  staff  which  pro- 
duced item  15. 

The  next  item  (16)  is  an  early  example  of  an  approacli  to  tlie  prob- 
lems of  the  Board  whicli  has  become  more  common  in  the  years  since 
Taft-Hartley,  and  especially  since  Landrum-Griffin ;  the  purely  ad- 
ministrative approach,  largely  independent  of  bias  for  or  against  the 
Board  or  its  work.  Dr.  James  Burns'  article  bases  its  analysis  of  the 
need  for  administrative  reform  of  the  Board  on  materials  collected  by 
the  Smith  Committee.  It  comes  to  a  similar  conclusion  of  the  need  to 
separate  the  administrative  and  judicial  functions  of  the  Board.  But 
its  rationale  is  that  of  the  President's  Committee  on  Administrative 
Management:  the  existence  of  independent  regulatory  ao-encies  pre- 
vents the  President  from  acting  in  their  area  of  resDonsibilitv  in  an 
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effective  manner.  The  agency  has  "power  without  responsibility"  while 
the  Chief  Executive  has  "responsibility  without  power."  (Some  may 
know  James  MacGregor  Burns  better  as  a  biographer  of  Franklin  D. 
Roosevelt.) 

As  has  been  noted,  this  proposal  of  the  Committee  on  Administrative 
Management  to  centralize  power  in  the  President  by  abolishing  the 
independent  boards  and  commissions  did  not  meet  with  ready  accept- 
ance. It  was,  in  fact,  ignored.  There  was  no  widespread  feeling  m  1937 
that  FDR  had  too  little  power. 

Similarly,  the  article  by  Harry  Shulman  (item  17)  centers  its  con- 
sideration of  "Reforming  l^rocedure  of  the  X.L.R.B.''  on  the  recom- 
mendations of  the  Attorney  General's  Committee  on  Administrative 
Procedure.  It  also  reviews  some  of  the  internal  changes  being  made  in 
the  Board's  procedures  as  a  response  to  contemporary  pressures.  These 
changes  made  it  possible,  after  the  war,  for  the  Board  to  satisfy  the 
requirements  of  the  Administrative  Procedure  Act  with  only  minor 
further  changes  in  procedure.  For  an  account  of  this  period  em- 
phasizing substantive  matters,  one  may  refer  to  the  article  by  Julius 
and  Lillian  Cohen,  item  18,  below.  This  shows  that  internal  proce- 
dural adjustments  made  by  the  Board  were  accompanied  by  changes 
in  position  on  various  substantive  issues,  made,  in  the  hope  of  satisfy- 
ing critics,  by  new  membere  of  the  Board. 

The  period  of  World  "War  II  presents  a  problem.  The  subject  of 
labor-management  relations  during  the  war  merits  a  volume  of  docu- 
ments on  its  own.  For  present  purposes,  however,  this  period  is  im- 
portant as  setting  the  stage  for  the  Taft-Hai'tley  drama  to  follow,  but 
is  rather  unimportant  itself  from  a  legislative  viewpoint.  It  is,  save 
for  the  Smith-Connally  Act,  an  interlude.  Fortunately,  it  was  possible 
to  sum  up  the  war  period  and  add  a  brief  related  account  of  the  events 
leading  to  the  enactment  of  the  Taft-Hartley  Act  by  including  three 
chapters  from  the  standard  history  of  labor  relations  during  World 
War  II,  Joel  Seidman's  Labor  from  Defense  to  Reconversion  (item 

Because  of  the  continuing  importance  of  the  Taft-Hartley  Act, 
extensive  coverage  is  given  here  both  to  the  events  preceding  and  to  the 
enactment  of  the  law.  In  addition  to  the  item  cited  above,  three  addi- 
tional chapters  from  the  Millis  and  Clark  book  are  included,  which 
give  an  account  of  previous  attempts  to  amend  the  Wagner  Act,  as 
well  as  the  legislative  history  of  Taft-Hartley  (item  20).  For  the 
position  of  the  two  authors  of  the  law,  item  21  is  Senator  Taft's  in- 
troduction to  Representative  Hartley's  book,  Our  Neio  National  Labor 
Policy^  while  item  22  comprises  five  short  chapters  from  that  work. 
The  Taft-Hartley  selections  are  completed  with  the  House  and  Senate 
reports  on  the  bills  and  the  conference  report  (items  23,  24,  and  25). 
It  should  be  noted  that  both  the  House  and  Senate  reports  include 
substantial  minority  views,  defending  the  Wagner  Act  and  its 
administration. 

The  most  substantive  discussion  of  the  administrative  changes  ac- 
tually made  by  the  Taft-Hartley  amendments  is  in  the  Conference 
Report  (item  25).  This  is  under  the  heading  "Administration"  and 
is  only  a  paragraph  or  two  long. 

We  have  noted  above  that  tlie  Hartley  bill.  H.R.  3020,  reported  by 
the  House,  would  have  abolished  the  XLRB  and  esta]:)lished  in  its 
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stead  two  separate  and.  independent  agencies  to  administer  the  new 
law.  A  "Labor-Management  Relations  Board"  would  have  had  only 
quasi-]  udicial  powers,  while  all  powers  of  administering  the  law, 
initiating  cases  and  prosecuting  them  would  have  been  placed  in  the 
responsibility  of  an  "Administrator  of  the  National  Labor  Relations 
Act"  (item  23,  Report  (majority  views) ) . 

The  Senate  bill  (item  24,  Report  (majority  views) )  made  only 
minor  administrative  changes  in  the  Wagner  Act  and  contained  no 
provision  for  any  further  separation  of  the  prosecutory  and  adjudi- 
cative aspects  of  the  work  of  the  Board.  The  safeguards  afforded  by 
the  passage  of  the  Administrative  Procedure  Act  the  year  before  had 
apparently  satisfied  Senator  Taf t  that  further  procedural  changes  v- ere 
not  needed.  Thus,  the  legislative  history  of  the  Ofiice  of  General  Coun- 
sel begins  in  the  Conference  Report,  and,  aside  from  what  little  ap- 
pears in  the  debate  and  elsewhei-e  in  the  Congressional  Record,  ends 
there. 


10.  (National  Labor  Relations  Act,  ch.  372,  Act  of  July  5,  1935 

(49  Stat.  449)) 


CHAPTER    372 

AN  ACT 

To  diminish  the  causes  of  labor  disputes  burdening  or  obstructing    July  5, 1935. 
interstate  and  foreign  commerce,  to  create  a  National  Labor    ff|,^^j^^?^-^ 
Relations  Board,  and  for  other  purposes.  No.  198."] 

Be  it  enacted  hij  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  as- 
sembled^ 

FINDINGS   AND   POLICY 

Section  1.  The  denial  by  employers  of  the  right  of  em-    National  Labor 
ployees  to  organize  and  the  refusal  by  employers  to  accept   Ffndta*g°s\tcf ' 
the  procedure  of  collective  bargaining  lead  to  strikes  and    policy." 
other  forms  of  industrial  strife  or  mirest,  which  have  the 
intent  or  the  necessary  effect  of  burdening  or  obstructing 
commerce  by  (a)  impairing  the  efficiency,  safety,  or  op- 
eration of  the  instrmnentalities  of  commerce;    (b)   oc- 
curring in  the  current  of  commerce ;  (c)  materially  affect- 
ing, restraining,  or  controlling  the  flow  of  raw  materials 
or  manufactured  or  processed  goods  from  or  into  the 
channels  of  commerce,  or  the  prices  of  such  materials  or 
goods  in  commerce;  or  (d)  causing  diminution  of  em- 
ployment and  wages  in  such  volmne  as  substantially  to 
impair  or  disrupt  the  market  for  goods  flowing  from  or 
into  the  channels  of  commerce. 

The  inequality  of  bargaining  power  between  employees 
who  do  not  possess  full  freedom  of  association  or  actual 
liberty  of  contract,  and  employers  who  are  organized  in 
the  corporate  or  other  forms  of  ownership  association 
substantially  burdens  and  affects  the  flow  of  commerce, 
and  tends  to  aggravate  recurrent  business  depressions,  by 
depressing  wage  rates  and  the  purchasing  power  of  wage 
earners  in  industry  and  by  preventing  the  stablization  of 
competitive  wage  rates  and  working  conditions  within 
and  between  industries. 

Experience  has  proved  that  protection  by  law  of  the 
right  of  employees  to  organize  and  bargain  collectively 
safeguards  commerce  from  injury,  impairment,  or  inter- 
ruption, and  promotes  the  flow  of  commerce  by  removing 
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certain  recognized  sources  of  industrial  strife  and  unrest, 
by  encouraging  practices  fundamental  to  the  friendly 
adjustment  of  industrial  disputes  arising  out  of  differ- 
ences as  to  wages,  hours,  or  other  working  conditions,  and 
by  restoring  equality  of  bargaining  power  between  em- 
ployers and  employees. 

It  is  hereby  declared  to  be  the  policy  of  the  United 
States  to  eliminate  the  causes  of  certain  substantial  ob- 
structions to  the  free  flow  of  commerce  and  to  mitigate 
and  eliminate  these  obstructions  when  they  have  occurred 
by  encouraging  the  practice  and  procedure  of  collective 
bargaining  and  by  protecting  the  exercise  by  workers  of 
full  freedom  of  association,  self -organization,  and  desig- 
nation of  representatives  of  their  own  choosing,  for  the 
purpose  of  negotiating  the  terms  and  conditions  of  their 
employment  or  other  mutual  aid  or  protection. 


Definitions. 


"Person." 


"Employer." 


"Employee." 


"Representa- 
tives." 

"Labor  orga- 
nization." 


DEFINITIONS 

Sec.  2.  When  used  in  this  Act — 

(1)  The  term  "person"  includes  one  or  more  individ- 
uals, partnerships,  associations,  corporations,  legal  repre- 
sentatives, trustees,  trustees  in  bankruptcy,  or  receivers. 

(2)  The  term  "employer"  includes  any  person  acting 
in  the  interest  of  an  employer,  directly  or  indirectly,  but 
shall  not  include  the  United  States,  or  any  State  or  po- 
litical subdivision  thereof,  or  any  person  subject  to  the 
Railway  Labor  Act,  as  amended  from  time  to  time,  or 
any  labor  organization  (other  than  when  acting  as  an 
employer) ,  or  anyone  acting  in  the  capacity  of  officer  or 
agent  of  such  labor  organization. 

(3)  The  term  "  employee  "  shall  include  any  employee, 
and  shall  not  be  limited  to  the  employees  of  a  particular 
employer,  unle.ss  the  Act  explicitly  states  otherwise,  and 
shall  include  any  individual  whose  work  has  ceased  as 
a  consequence  of,  or  in  connection  with,  any  current  labor 
dispute  or  because  of  any  unfair  labor  practice,  and  who 
has  not  obtained  any  other  regular  and  substantially 
equivalent  employment,  but  shall  not  include  any  indi- 
vidual employed  as  an  agricultural  laborer,  or  in  the 
domestic  service  of  any  family  or  person  at  his  home,  or 
any  individual  employed  by  liis  parent  or  spouse. 

(4)  The  tenn  "  representatives  "  includes  any  individ- 
ual or  labor  organization. 

(5)  The  term  "  labor  organization  "  means  any  orga- 
nization of  any  kind,  or  any  agency  or  employee  repre- 
sentation committee  or  plan,  in  which  employees  partici- 
pate and  which  exists  for  the  purpose,  in  whole  or  in 
part,  of  dealing  with  emploj-ers  concerning  grievances, 
labor  disputes,  wages,  rates  of  pay,  hours  of  employ- 
ment, or  conditions  of  work. 
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(6)  The  term  "  commerce  "  means  trade,  traffic,  com- 
merce, transportation,  or  communication  among  the  sev- 
eral States,  or  between  the  District  of  Columbia  or  any 
Territory  of  the  United  States  and  any  State  or  other 
Territory,  or  between  any  foreign  country  and  any  State, 
Territory,  or  tlie  District  of  Columbia,  or  within  the  Dis- 
trict of  Columbia  or  any  Territory,  or  between  points  in 
the  same  State  but  through  any  other  State  or  any  Ter- 
ritory or  the  District  of  Columbia  or  any  foreign 
'Country. 

(7)  The  term  "affecting  commerce"  means  in  com- 
merce, or  burdening  or  obstructing  commerce  or  the  free 
flow  of  commerce,  or  having  led  or  tending  to  lead  to  a 
labor  dispute  burdening  or  obstructing  comerce  or  the 
free  flow  of  commerce. 

(8)  The  term  "  unfair  labor  practice  "  means  any  mi- 
f  air  labor  practice  listed  in  section  8. 

(9)  The  term  "  labor  dispute  "  includes  any  contro- 
versy concerning  terms,  tenure  or  conditions  of  employ- 
ment, or  concerning  the  association  or  representation  of 
persons  in  negotiating,  fixing,  maintaining,  changing,  or 
seeking  to  arrange  terms  or  conditions  of  employment, 
regardless  of  whether  the  disputants  stand  in  the  proxi- 
mate relation  of  employer  and  employee. 

(10)  The  term  "National  Labor  Relations  Board" 
means  the  National  Labor  Relations  Board  created  by 
section  3  of  this  Act, 

(11)  The  term  "  old  Board  "  means  the  National  Labor 
Relations  Board  established  by  Executive  Order  Num- 
bered 6763  of  the  President  on  June  29,  1934,  pursuant 
to  Public  Resolution  Numbered  44,  approved  June  19, 
1934  (48  Stat.  1183),  and  reestablished  and  continued 
by  Executive  Order  Numbered  7074  of  the  Presideiit  of 
June  15,  1935,  pursuant  to  Title  I  of  the  National  In- 
dustrial Recovery  Act  (48  Stat.  195)  as  amended  and 
continued  by  Senate  Joint  Resolution  133  ^  approved 
June  14, 1935. 


'Commerce." 


"Affecting 
commerce." 


"Unfair  labor 
practice." 

"Labor 
dispute." 


"National  La- 
bor Relations 
Board." 


"Old  Board." 
Executive  Or- 
der 6763. 
Vol.  48,  p.  1183. 
Executive  Or- 
der 7074. 
Vol.  48,  p.  195. 
Ante,p.S75. 


NATIONAL    LABOR   RELATIONS   BOARD 


National  Labor 
Relatious 
Board. 

Composition  ; 
appointment. 
Post,  p.  1177. 


Sec.  3.  (a)  There  is  hereby  created  a  board,  to  be 
known  as  the  "National  Labor  Relations  Board"  (here- 
inafter referred  to  as  the  "Board"),  which  shall  be  com- 
posed of  three  members,  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the 
Senate.  One  of  the  original  members  shall  be  appointed 
for  a  term  of  one  year,  one  for  a  term  of  three  years,  and 
one  for  a  term  of  five  years,  but  their  successors  shall  be  Terms  of  office, 
appointed  for  terms  of  five  years  each,  except  that  any 
individual  chosen  to  fill  a  ^-acancy  shall  be  appointed  only 

^  So  in  original. 
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Chairman. 
Removals. 


Quorum, 
seal,  etc. 


Annual  report. 


Salaries. 
Post, p.  1112. 


Appointment 
of  personnel. 

Vol.  46, 
p. 1003  ; 
T'.S.C.p.  85. 


Attorneys, 
regional  direc- 
tors, etc. 


Agencies 
available. 


Appointment 
of  mediators  ; 
restriction. 


Old  Board 
abolished. 
Transfer  of 
employees, 
records,  etc. 


for  the  unexpired  term  of  the  member  whom  he  shall 
succeed.  The  President  shall  designate  one  member  to 
serve  as  chairman  of  the  Board.  Any  member  of  the 
Board  may  be  removed  by  the  President,  upon  notice  and 
hearing,  for  neglect  of  duty  or  malfeasance  in  office,  but 
for  no  other  cause. 

(b)  A  vacancy  in  the  Board  shall  not  impair  the  right 
of  the  remaining  members  to  exercise  all  the  powers  of 
the  Board,  and  two  members  of  the  Board  shall,  at  all 
times,  constitute  a  quormii.  The  Board  shall  have  an 
official  seal  which  shall  be  judicially  noticed. 

(c)  The  Board  shall  at  the  close  of  each  fiscal  year 
make  a  report  in  writing  to  Congress  and  to  the  Presi- 
dent stating  in  detail  the  cases  it  has  heard,  the  decisions 
it  has  rendered,  the  names,  salaries,  and  duties  of  all 
employees  and  officers  in  the  employ  or  under  the  super- 
vision of  the  Board,  and  an  account  of  all  moneys  it  has 
disbursed. 

Sec.  4.  (a)  Each  member  of  the  Board  shall  receive  a 
salary  of  $10,000  a  year,  shall  be  eligible  for  reappoint- 
ment, and  shall  not  engage  in  any  other  business,  voca- 
tion, or  employment.  The  Board  shall  appoint,  without 
regard  for  the  provisions  of  the  civil-service  laws  but 
subject  to  the  Classification  Act  of  1923,  as  amended,  an 
executive  secretary,  and  such  attorneys,  examiners,  and 
regional  directors,  and  shall  appoint  such  other  employees 
with  regard  to  existing  laws  applicable  to  the  employ- 
ment and  compensation  of  officers  and  employees  of  the 
United  States,  as  it  may  from  time  to  time  find  necessary 
for  the  proper  performance  of  its  duties  and  as  mav  be 
from  time  appropriated  for  by  Congress.  The  Board  may 
establish  or  utilize  such  regional,  local,  or  other  agencies, 
and  utilize  such  voluntary  and  uncompensated  services, 
as  may  from  time  to  time  be  needed.  Attorneys  appointed 
under  this  section  may,  at  the  direction  of  the  Board,  ap- 
pear for  and  represent  the  Board  in  any  case  in  court. 
Nothing  in  this  Act  shall  be  construed  to  authorize  the 
Board  to  appoint  individuals  for  the  purpose  of  concilia- 
tion or  mediation  (or  for  statistical  work),  where  such 
service  may  be  obtained  from  the  Department  of  Labor. 

(b)  Upon  the  appointment  of  the  three  original  mem- 
bers of  the  Board  and  the  designation  of  its  chairman, 
the  old  Board  shall  cease  to  exist.  All  employees  of  the 
old  Board  shall  be  transferred  to  and  become  employees 
of  the  Board  with  salaries  under  the  Classification  Act 
of  1923,  as  amended,  without  acquiring  by  such  transfer  a 
permanent  or  civil  service  status.  All  records,  papers,  and 
property  of  the  old  Board  shall  become  records,  papers, 
and  property  of  the  Board,  and  all  unexpended  funds 
and  appropriations  for  the  use  and  maintenance  of  the 
old  Board  shall  become  funds  and  appropriations  avail- 
able to  be  expended  by  the  Board  in  the  exercise  of  t]ie 
powere,  authority,  and  duties  conferred  on  it  by  this  Act. 
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(c)  All  of  the  expenses  of  the  Board,  including  all  ffiP^°4*ces. 
necessaiy  traveling  and  subsistence  expenses  outside  the 
District  of  Columbia  incured  by  the  members  or  em- 
ployees of  the  Board  under  its  orders,  shall  be  allowed 
and  paid  on  the  presentation  of  itemized  vouchers  there- 
for approved  by  the  Board  or  by  any  individual  it  desig- 
nates for  that  purpose. 

Sec.  5.  The  principal  office  of  the  Board  shall  be  in 
the  District  of  Columbia,  but  it  may  meet  and  exercise 
any  or  all  of  its  powers  at  any  other  place.  The  Board 
may,  by  one  or  more  of  its  members  or  by  such  agents  or 
agencies  as  it  may  designate,  prosecute  any  inquiry  neces- 
sary to  its  functions  in  any  part  of  the  United  States. 
A  member  who  participates  in  such  an  inquiry  shall  not 
be  disqualified  from  subsequently  participating  in  a  deci- 
sion of  the  Board  in  the  same  case. 

Sec.  6.  (a)  The  Board  shall  have  authority  from  time 
to  time  to  make,  amend,  and  rescind  such  rules  and  regu- 
lations as  may  be  necessary  to  carry  out  the  provisions  of 
this  Act.  Such  rules  and  regulations  shall  be  effective 
upon  publication  in  the  manner  which  the  Board  shall 
prescribe. 

EIGHTS   OF   EMPLOYEES 

Sec.  7.  Employees  shall  have  the  right  to  self-organi-    fjgj*|°|s 
zation,  to  form,  join,  or  assist  labor  organizations,  to  bar-    specified, 
gain  collectively  through  representatives  of  their  own 
choosing,  and  to  engage  in  concerted  activities,  for  the 
purpose  of  collective  bargaining  or  other  mutual  aid  or 
protection. 

Sec.  8.  It  shall  be  an  unfair  labor  practice  for  an  em 
ployer — 

(1)  To  interfere  with,  restrain,  or  coerce  employees  in 
the  exercise  of  the  rights  guaranteed  in  section  7. 

(2)  To  dominate  or  interfere  with  the  formation  or 
administration  of  any  labor  organization  or  contribute 
financial  or  other  support  to  it :  Provided.  That  subject 
to  rules  and  regulations  made  and  published  by  the  Board 
pursuant  to  section  6  (a),  an  employer  shall  not  be  pro- 
hibited from  permitting  employees  to  confer  with  him 
during  working  hours  without  loss  of  time  or  pay. 

(3)  By  discrimination  in  regard  to  hire  or  tenure  of 
employment  or  any  term  or  condition  of  employment  to 
encourage  or  discourage  membership  in  any  labor  orga- 
nization: Provided.  That  nothing  in  this  Act,  or  in  the 

National  Industrial  Eecovery  Act  (U.S.C,  Supp.  VII,  TnieTAi''' 
title  15,  sees.  701-712),  as  amended  from  time  to  time, 
or  in  any  code  or  agreement  approved  or  prescribed 
thereunder,  or  in  any  other  statute  of  the  United  States, 
shall  preclude  an  employer  from  making  an  agreement 
with  a  labor  organization  (not  established,  maintained, 
or  assisted  by  any  action  defined  in  this  Act  as  an  unfair 
labor  practice)  to  require  as  a  condition  of  employment 
membership  therein,  if  such  labor  organization  is  the 
representative  of  the  employees  as  provided  in  section  9 


Unfair  labor 
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(a) ,  in  the  appropriate  collective  bargaining  unit  covered 
by  such  agreement  when  made. 

(4)  To  discharge  or  otherwise  discriminate  against  an 
employee  because  he  has  filed  charges  or  given  testimony 
under  this  Act. 

(5)  To  refuse  to  bargain  collectively  with  the  repre- 
sentatives of  his  employees,  subject  to  the  provisions  of 
Section 9  (a). 
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tions. 

Majority  rule 
principle  in  col- 
lective bargain- 
ing, etc. 
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Individual 
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based  on  fore- 
going results. 


Enforcement 
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REPRESENTATIVES  AND   ELECTIONS 

Sec.  9.  (a)  Representatives  designated  or  selected  for 
the  purposes  of  collective  bargaining  by  the  majority 
of  the  employees  in  a  unit  appropriate  for  such  pur- 
poses, shall  be  the  exclusive  representatives  of  all  the 
employees  in  such  unit  for  the  purjjoses  of  collective 
bargaining  in  respect  to  rates  of  pay,  wages,  hours  of 
employment,  or  other  conditions  of  employment:  Pro- 
vided, That  any  individual  employee  or  a  group  of  em- 
ployees shall  have  the  right  at  any  time  to  present 
grievances  to  their  employer. 

(b)  The  Board  shall  decide  in  each  case  whether,  in 
order  to  insure  to  employees  the  full  benefit  of  their 
right  to  self-organization  and  to  collective  bargaining, 
and  otherwise  to  effectuate  the  policies  of  this  Act.  the 
unit  appropriate  for  the  purposes  of  collective  bargain- 
ing shall  be  the  employer  unit,  craft  unit,  plant  unit,  or 
subdivision  thereof. 

(c)  Whenever  a  question  affecting  commerce  arises  con- 
cerning the  representation  of  employees,  the  Board  may 
investigate  such  controversy  and  certify  to  the  parties, 
in  writing,  the  name  or  names  of  the  representatives 
that  have  been  designated  or  selected.  In  any  such  in- 
vestigation, the  Board  shall  provide  for  an  appropriate 
hearing  upon  due  notice,  either  in  conjunction  Avith  a 
proceeding  under  section  10  or  otherwise,  and  may  take 
a  secret  ballot  of  employees,  or  utilize  any  other  suit- 
able method  to  ascertain  ^  such  representatives. 

(d)  Whenever  an  order  of  the  Board  made  pursuant 
to  section  10  (c)  is  based  in  whole  or  in  part  upon  facts 
certified  following  an  investigation  pureuant  to  subsec- 
tion (c)  of  this  section,  and  there  is  a  petition  for  the 
enforcement  or  review  of  such  order,  such  certification 
and  the  record  of  such  investigation  shall  be  included 
in  the  transcript  of  the  entire  record  required  to  be  filed 
under  subsections  10  (e)  or  10  (f),  and  thereupon  the 
decree  of  the  court  enforcing,  modifying,  or  setting 
aside  in  whole  or  in  part  the  order  of  the  Board  shall 
be  made  and  entered  upon  the  pleadings,  testimony,  and 
proceedings  set  forth  in  such  transcript. 


*  So  in  original. 
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PREVENTION   OF  UNFAIR  LABOR  PRACTICES 

Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter 
provided,  to  prevent  any  person  from  engaging  in  any 
unfair  labor  practice  (listed  in  section  8)  affecting  com- 
merce. This  power  shall  be  exclusive,  and  shall  not  be 
affected  by  any  other  means  of  adjustment  or  preven- 
tion that  has  been  or  may  eb  established  by  agreement, 
code,  law,  or  otherwise. 

(b)  Whenever  it  is  charged  that  any  person  has  en- 
gaged in  or  is  engaging  in  any  such  unfair  labor  practice, 
the  Board,  or  any  agent  or  agency  designated  by  the 
Board  for  such  purposes,  shall  have  power  to  issue  and 
cause  to  be  served  upon  such  person  a  complaint  stating 
the  charges  in  that  respect,  and  containing  a  notice  of 
hearing  before  the  Board  or  a  member  thereof,  or  before 
a  designated  agent  or  agency,  at  a  place  therein  fixed,  not 
less  than  five  days  after  the  serving  of  said  complaint. 
Any  such  complaint  may  be  amended  by  the  member, 
agent,  or  agency  conducting  the  hearing  or  the  Board  in 
its  discretion  at  any  time  prior  to  the  issuance  of  an  or- 
der based  thereon.  The  person  so  complained  of  shall 
have  the  right  to  file  an  answer  to  the  original  or  amend- 
ed compaint  and  to  appear  in  person  or  otherwise  and 
give  testimony  at  the  place  and  time  fixed  in  the  com- 
plaint. In  the  discretion  of  the  member,  agent  or  agency 
conducting  the  hearing  or  the  Board,  any  other  person 
may  be  allowed  to  intervene  in  the  said  proceeding  and 
to  present  testimony.  In  any  sucli  proceeding  the  rules  of 
evidence  prevailing  in  courts  of  law  or  equity  shall  not  be 
controlling. 

(c)  The  testimony  taken  by  such  member,  agent  or 
agency  or  the  Board  shall  be  reduced  to  writing  and 
filed  with  the  Board.  Thereafter,  in  its  discretion,  the 
Board  upon  notice  may  take  further  testimony  or  hear 
argument.  If  upon  all  the  testimony  taken  the  Board 
sliall  be  of  the  opinion  that  any  person  named  in  the 
complaint  has  engaged  in  or  is  engaging  in  any  such  un- 
fair labor  practice,  then  the  Board  shall  state  its 
findings  of  fact  and  shall  issue  and  cause  to  be  served  on 
such  person  an  order  requiring  such  person  to  cease  and 
desist  from  such  unfair  labor  practice,  and  to  take  such 
affirmative  action,  including  reinstatement  of  employees 
with  or  without  back  pay,  as  will  effectuate  the  policies 
of  this  Act.  Such  order  may  further  require  such  person 
to  make  reports  from  time  to  time  showing  the  extent  to 
which  it  lias  complied  with  tlie  order.  If  upon  all  the 
testimony  taken  the  Board  shall  be  of  the  opinion  that 
no  person  named  in  the  complaint  has  engaged  in  or  is 
engaging  in  any  such  unfair  labor  practice,  then  the 
Board  shall  state  its  findings  of  fact  and  shall  issue  an 
order  dismissing  the  said  complaint. 
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(d)  Until  a  transcript  of  the  record  in  a  case  shall 
have  been  filed  in  a  court,  as  hereinafter  provided,  the 
Board  may  at  any  time,  upon  reasonable  notice  and  in 
such  manner  as  it  shall  deem  proper,  modify  or  set  aside, 
in  whole  or  in  part,  any  finding  or  order  made  or  issued 
by  it. 

(e)  The  Board  shall  have  power  to  petition  any  cir- 
cuit court  of  appeals  of  the  United  States  (including  the 
Court  of  Appeals  of  the  District  of  Columbia) ,  or  if  all 
the  circuit  courts  of  appeals  to  which  application  may 
be  made  are  in  vacation,  any  district  court  of  the  United 
States  (including  the  Supreme  Court  of  the  District  of 
Columbia),  within  any  circuit  or  district,  respectively, 
wherein  the  unfair  labor  practice  in  question  occurred  or 
wherein  such  person  resides  or  transacts  business,  for  the 
enforcement  of  such  order  and  for  appropriate  tempo- 
rary relief  or  restraining  order,  and  shall  certify  and 
file  in  the  court  a  transcript  of  the  entire  record  in  the 
proceeding,  including  the  pleadings  and  testimony  upon 
which  such  order  was  entered  and  the  findings  and  order 
of  the  Board.  Upon  such  filing,  the  court  shall  cause 
notice  thereof  to  be  served  upon  such  person,  and  there- 
upon shall  have  jurisdiction  of  the  proceeding  and  of  the 
question  determined  therein,  and  shall  have  power  to 
grant  such  temporarj-  relief  or  restraining  order  as  it 
deems  just  and  proper,  and  to  make  and  enter  upon  the 
pleadings,  testimony,  and  proceedings  set  forth  in  such 
transcript  a  decree  enforcing,  modifying,  and  enforcing 
as  so  modified,  or  setting  aside  in  whole  or  in  part  the 
order  of  the  Board.  No  objection  that  has  not  been  urged 
before  the  Board,  its  member,  agent  or  agency,  shall  be 
considered  by  the  court,  unless  the  failure  or  neglect  to 
urge  such  objection  shall  be  excused  because  of  extra- 
ordinary circmnstances.  The  findings  of  the  Board  as  to 
the  facts,  if  supported  by  evidence,  shall  be  conclusive. 
If  either  party  shall  apply  to  the  court  for  leave  to  ad- 
duce additional  evidence  and  shall  show  to  the  satisfac- 
tion of  the  court  that  such  additional  evidence  is  material 
and  that  there  were  reasonable  grounds  for  the  failure 
to  adduce  such  evidence  in  the  hearing  before  the  Board, 
its  member,  agent,  or  agency,  the  court  may  order  such 
additional  evidences  to  be  taken  before  the  Board,  its 
member,  agent,  or  agency,  and  to  be  made  a  part  of  the 
transcript.  The  Board  may  modify  its  findings  as  to  the 
facts,  or  make  new  findings,  by  reason  of  additional  evi- 
dence so  taken  and  filed,  and  it  shall  file  such  modified  or 
new  findings,  which,  if  supported  by  evidence,  shall  be 
conclusive,  an  shall  file  its  recommendations,  if  any,  for 
the  modification  or  setting  aside  of  its  original  order. 
The  jurisdiction  of  the  court  shall  be  exclusive  and  its 
judgment  and  decree  shall  be  final,  except  that  the  same 
shall  be  subject  to  review  by  the  appropriate  circuit 
court  of  appeals  if  application  was  made  to  the  district 
court  as  hereinabove  pro^nded,  and  by  the  Supreme  Court 
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of  the  United  States  upon  writ  of  certioriari  or  certifica- 
tion as  provided  in  sections  239  and  240  of  the  Judicial 
Code,  as  amended  (U.  S.  C,  title  28,  sees.  346  and  347). 

(f )  Any  person  aggrieved  by  a  final  order  of  the  Board 
granting  or  denying  in  whole  or  in  part  the  relief  sought 
may  obtain  a  review  of  such  order  in  any  circuit  court  of 
appeals  of  the  United  States  in  the  circuit  wherein  the 
unfair  labor  practice  in  question  was  alleged  to  have  been 
engaged  in  or  wherein  such  person  resides  or  transacts 
business,  or  in  the  Court  of  Appeals  of  the  District  of 
Columbia,  by  filing  in  such  court  a  written  petition  pray- 
ing that  the  order  of  the  Board  be  modified  or  set  aside.  A 
copy  of  such  petition  shall  be  forthwith  served  upon  the 
Board,  and  thereupon  the  aggrieved  party  shall  file  in  the 
court  a  transcrijDt  of  the  entire  record  in  the  proceeding, 
certified  by  the  Board,  including  the  pleading  and  testi- 
mony upon  which  the  order  complained  of  was  entered 
and  the  findings  and  order  of  the  Board.  Upon  such 
filing,  the  court  shall  proceed  in  the  same  manner  as  in 
the  case  of  an  application  by  the  Board  under  subsection 
(e),  and  shall  have  the  same  exclusive  jurisdiction  to 
grant  to  the  Board  such  temporary  relief  or  restraining 
order  as  it  deems  just  and  proper,  and  in  like  manner  to 
make  and  enter  a  decree  enforcing,  modifying,  and  en- 
forcing as  so  modified,  or  setting  aside  in  whole  or  in  part 
the  order  of  the  Board;  and  the  findings  of  the  Board 
as  to  the  facts,  if  supported  by  evidence,  shall  in  like 
manner  be  conclusive. 

(g)  The  commencement  of  proceedings  under  subsec- 
tion (e)  or  (f)  of  this  section  shall  not,  unless  specifically 
ordered  by  the  court,  operate  as  a  stay  of  the  Board's 
order. 

(h)  Wlien  granting  appropriate  temporary  relief  or 
a  restraining  order,  or  making  and  entering  a  decree  en- 
forcing, modifying,  and  enforcing  as  so  modified  or 
setting  aside  in  whole  or  in  part  an  order  of  the  Board, 
as  provided  in  this  section,  the  jurisdiction  of  courts  sit- 
ting in  equity  shall  not  be  limited  by  the  Act  entitled  "An 
Act  to  amend  the  Judicial  Code  and  to  define  and  limit 
the  jurisdiction  of  courts  sitting  in  equity,  and  for  other 
purposes",  approved  March  23, 1932  (U.S.C,  Supp.  VII, 
title  29,  sees.  101-115). 

(i)  Petitions  filed  under  this  Act  shall  be  heard  ex- 
peditiously, and  if  possible  within  ten  days  after  they 
have  been  docketed. 
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Sec.  11.  For  the  purpose  of  all  hearings  and  investi-  investigatory 

gations,  which,  in  the  opinion  of  the  Board,  are  necessary  ^°^  ^^^' 

and  proper  for  the  exercise  of  the  powers  vested  in  it  by  Ante,  p.  453. 
section  9  and  section  10 — 

(1)  The  Board,  or  its  duly  authorized  agents  or  agen-  Examimations, 

cies,  shall  at  all  reasonable  times  have  access  to,  for  the  ciem:"°e^c.^^' 
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purpose  of  examination,  and  the  right  to  copy  any  evi- 
dence of  any  person  being  investigated  or  proceeded 
against  that  relates  to  any  matter  under  investigation  or 
in  question.  Any  member  of  the  Board  shall  have  power 
to  issue  subpenas  requiring  the  attendance  and  testimony 
of  witnesses  and  the  production  of  any  evidence  that  re- 
lates to  any  matter  under  investigation  or  in  question, 
before  the  Board,  its  member,  agent,  or  agency  conduct- 
ing the  hearing  or  investigation.  Any  member  of  the 
Board,  or  any  agent  or  agency  designated  by  the  Board 
for  such  purposes,  may  administer  oaths  and  affirmations, 
examine  witnesses,  and  receive  evidence.  Such  attendance 
of  witnesses  and  the  production  of  such  evidence  may  be 
required  from  any  place  in  the  United  States  or  any 
Territory  or  possession  thereof,  at  any  designated  place 
of  hearing. 

(2)  In  case  of  contumacy  or  refusal  to  obey  a  subpena 
issued  to  any  person,  any  District  Court  of  the  United 
States  or  the  United  States  courts  of  any  Territory  or 
possession,  or  the  Supreme  Court  of  the  District  of 
Columbia,  within  the  jurisdiction  of  which  the  inquiry 
is  carried  on  or  within  the  jurisdiction  of  which  said  per- 
son guilty  of  contumacy  or  lefusal  to  obey  is  found  or 
resides  or  transacts  business,  upon  application  by  the 
Board  shall  have  jurisdiction  to  issue  to  such  person  an 
order  requiring  such  person  to  appear  before  the  Board, 
its  member,  agent,  or  agency,  there  to  produce  evidence  if 
so  ordered,  or  there  to  give  testimony  touching  the  mat- 
ter under  investigation  or  in  question;  and  any  failure 
to  obey  such  order  of  the  court  may  be  punished  by  said 
court  as  a  contempt  thereof. 

(3)  No  person  shall  be  excused  from  attending  and 
testifying  or  from  producing  books,  records,  corre- 
spondence, documents,  or  other  evidence  in  obedience  to 
the  subpena  of  the  Board,  on  the  ground  that  the  testi- 
mony or  evidence  required  of  him  may  tend  to  incriminate 
him  or  subject  him  to  a  penalty  or  forfeiture;  but  no 
individual  shall  be  prosecuted  or  subjected  to  any  penalty 
or  forfeiture  for  or  on  account  of  any  transaction,  mat- 
ter, or  thing  concerning  which  he  is  compelled,  after 
having  claimed  his  privilege  against  self-incrimination, 
to  testify  or  produce  evidence,  except  that  such  individ- 
ual so  testifying  shall  not  be  exempt  from  prosecution 
and  punishment  for  perjury  committed  in  so  testifying. 

(4)  Complaints,  orders,  and  other  process  and  papers 
of  the  Board,  its  member,  agent,  or  agency,  may  be  served 
either  personally  or  by  registered  mail  or  bv  telegraph 
or  by  leaving  a  copy  thereof  at  the  principal  office  or  place 
of  business  of  the  person  required  to  be  served.  The  veri- 
fied return  by  the  individual  so  serving  the  same  setting 
forth  the  manner  of  such  service  shall  be  proof  of  the 
same,  and  the  return  post  office  receipt  or  telegraph  re- 
ceipt therefor  when  registered  and  mailed  or  telegraphed 
as  aforesaid  shall  be  proof  of  service  of  the  same.  AVit- 
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nesses  summoned  before  the  Board,  its  memljer,  a^ent,  or 
agency,  shall  be  paid  the  same  fees  and  mileage  that  are 
paid  witnesses  in  the  courts  of  the  United  States,  and 
witnesses  whose  depositions  are  taken  and  the  persons 
taking  the  same  shall  severally  be  entitled  to  the  same 
fees  as  are  paid  for  like  services  in  the  courts  of  the 
United  States. 

(5)  All  process  of  any  court  to  which  application  may 
be  made  under  this  Act  may  be  served  in  the  judicial 
district  wherein  the  defendant  or  other  person  reqiiired 
to  be  served  resides  or  may  be  found. 

(6)  The  several  departments  and  agencies  of  the  Gov- 
ernment, when  directed  by  the  President,  shall  furnish 
the  Board,  upon  its  request,  all  records,  papers,  and  in- 
formation in  their  possession  relating  to  any  matter 
before  the  Board. 

Sec.  12.  Any  person  who  shall  willfully  resist,  prevent, 
impede,  or  interfere  with  any  member  of  the  Board  or 
any  of  its  agents  or  agencies  in  the  performance  of  duties 
pursuant  to  this  Act  shall  be  punished  by  a  fine  of  not 
more  than  $5,000  or  by  imprisonment  for  not  more  than 
one  vear,  or  both. 


Witness  fees 
etc. 


Venue 
provisions. 


Government 
agencies  to 
assist. 


Protection  of 
Board  mem- 
bers, etc. 


LIMITATIONS 


Limitations. 


Sec.  13.  Nothing  in  this  Act  shall  be  construed  so  as  to 
interfere  with  or  impede  or  diminish  in  any  way  the  right 
to  strike. 

Sec.  14.  "Wlierever  the  application  of  the  provisions  of 
section  7(a)  of  the  National  Iiidustrial  Recovery  Act 
(U.S.C,  Sup.  VII,  title  15,  sec.  707  (a) ) ,  as  amended  from 
time  to  time,  or  of  section  77  B,  paragraphs  (1)  and  (m) 
of  the  Act  approved  June  7,  1934,  entitled  "An  Act  to 
amend  an  Act  entitled  'An  Act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States' 
approved  July  1, 1898,  and  Acts  amendatory  thereof  and 
supplementary  thereto"  (48  Stat.  922,  pars.(])  and 
(m) ) .  as  amended  from  time  to  time,  or  of  Public  Resolu- 
tion Numbered  44,  approved  June  19,  1934  (48  Stat. 
1183),  conflicts  with  the  application  of  the  provisions  of 
this  Act,  this  Act  shall  prevail :  Provided,  That  in  any 
situation  where  the  provisions  of  this  Act  cannot  be 
validly  enforced,  the  proAdsions  of  such  other  Acts  shall 
remain  in  full  force  and  effect. 

Sec.  15.  If  any  provision  of  this  Act,  or  the  application 
of  such  provision  to  any  person  or  circumstance,  shall  be 
held  invalid,  the  remainder  of  this  Act,  or  the  application 
of  such  provision  to  persons  or  circumstances  other  than 
those  as  to  which  is  held  invalid,  shall  not  be  affected 
thereby. 

Sec.  16.  This  Act  may  be  cited  as  the  "National  Labor 
Relations  Act." 

ApproA-ed,  July  5,  1935. 
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coverv  Act. 
Vol.  48,  p.  198; 
U.S.C,  p.  584. 
Ante,  p.  375. 
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Act,  amend- 
ments. 

Vol.  48,  p.  922. 
National  in- 
dustrial Labor 
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Vol.  48,  p. 
118.3. 
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11.  (Source:  Harry  A.  Millis  and  Emily  Clark  Brown,  ch.  2  of 
From  the  Wagner  Act  to  Taft-Hartley,  Chicago,  The  University 
of  Chicago  Press  [1950]) 


THE  NATIONAL  LABOR  RELATIONS  ACT  AND  ITS 

ADMINISTRATION 

The  National  Labor  Relations  Act  of  1935/  the  Wagner  Act, 
brought  to  fruition  in  a  brief,  carefully  drawn  statute  a  revolutionary 
national  labor  policy — that  workers  were  to  be  protected  in  the  right 
to  organize  and  bargain  collectively  through  freely  chosen  repre- 
sentatives. Through  the  twelve  years'  life  of  the  statute,  in  the  face 
of  widespread  hostility  of  the  press  and  continuing  opposition  of 
iiifluential  groups  in  industry,  the  Board  sought  to  solve  the  new  and 
difficult  problems  of  administering  such  a  law  and  making  its  policies 
effective.  Experience  showed  that  industry  increasingly  accepted  these 
policies.  But  the  Board  never  obtained  the  public  understanding  of 
its  purposes,  powers,  methods,  and  accomplishments  as  well  as  of  the 
limits  of  its  functions  which  might  have  protected  the  Act  from  the 
attack  of  critics  many  of  whom  wished  not  so  much  to  improve  it 
as  to  destroy  it. 

The  Act  itself  was  essentially  simple,  with  a  limited  purpose.  That 
purpose  is  set  forth  in  the  statement  of  findings  and  policy: 

...  to  eliminate  the  causes  of  certain  substantial  obstructions  to  the  free 
flow  of  commerce  ...  by  encouraging  the  practice  and  procedure  of  collec- 
tive bargaining  and  by  protecting  the  exercise  by  workers  of  full  freedom 
of  association,  self-organization,  and  designation  of  representatives  of  their 
own  choosing,  for  the  purpose  of  negotiating  the  terms  and  conditions  of 
their  employment  or  other  mutiial  aid  or  protection.^ 

Congress  found  that  the  denial  by  employers  of  these  rights  and  the 
refusal  of  employers  to  bargain  collectively  led  to  strikes  and  unrest 
which^  interfered  with  interstate  commerce  and  that  inequality  of 
bargaining  power  between  unorganized  employees  and  employers 
"organized  in  the  corporate  or  other  forms  of  OT^mership  association" 
tended  to  depress  wages  and  prevent  stabilization  of  competitive 
wage  rates  and  hence  to  aggravate  recurrent  business  depressions. 
Experience  had  proved,  Congress  stated,  that  protection  by  law  of  the 
right  to  organize  and  bargain  collectively  promotes  the  flow  of  com- 
merce by  removing  "certain  recognized  sources  of  industrial  strife 
and  unrest,"  encouraging  the  friendly  adjustment  of  industrial  dis- 
putes, and  making  for  equality  of  bargaining  power. 

The  Act  was  not  intended  to  deal'with  all  typos  of  labor  relations 
questions,  or  the  prevention  of  strikes  in  general,  and  more  than  it  was 

*  49  U.S.  Stat.  449. 

^Clted  in  full,  with  additions  made  by  the  Taft-Hartley  Act  in  1947,  infra,  ch.   11, 
p»  39T. 

(234) 
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with  issues  over  wages  or  with  possible  abuse  of  power  by  unions  or  by 
employers  in  other  areas  of  activity.  Whether  wise  or  not,  whether  or 
not  experience  would  show  need  for  additional  legislation  to  deal  with 
matters  growing  out  of  the  experience  under  this  Act,  the  Wagner  Act 
gave  to  the  Board  which  was  to  administer  it  only  liiuited  powers,  to 
prevent  practices  of  employers  which  interfered  with  the  right  of 
workers  freely  to  organize  and  bargain  collectiA'ely  and  to  determine 
questions  of  fact  aslo  whether  groups  of  workers  had  chosen  labor 
organizations  to  represent  them  in  dealing  with  their  employers. 
The  basic  rights  of  employees  were  stated  in  Section  7. 

Employees  shall  have  the  right  to  self-organization,  to  form,  join,  or  assist 
labor  organizations,  to  bargain  collectively  through  representatives  of  their  own 
choosing,  and  to  engage  in  concerted  activities  for  the  pui-pose  of  collective  bar- 
gaining or  other  mutual  aid  or  protection. 

Five  unfair  labor  practices  were  defined  and  forbidden  to  employ- 
ers: (1)  any  interference,  restraint,  or  coercion  of  employees  in  the 
exercise  of  the  rights  guaranteed ;  (2)  domination  or  interference  with 
the  formation  oradministration  of  a  labor  organization  or  contribut- 
ing financial  or  other  support  to  it ;  (3)  discrimination  to  encourage  or 
discourage  union  membership,  except  that  closed-shop  contracts  were 
not  illegal  if  made  with  a  union  representing  the  majority  of  the  em- 
ployees in  an  appropriate  bargaining  unit  and  without  illegal  assist- 
ance by  the  employer;  (4)  discrimination  against  an  employee  for 
filing  charges  or  testifying  under  this  Act;  and  (5)  refusal  to  bargain 
collectively  with  the  legal  representative  of  employees  in  an  appro- 
priate bargaining  unit. 

A  National  Labor  Relations  Board  of  three  members,  appointed  by 
the  President  with  the  advice  and  consent  of  the  Senate,  wasto  ad- 
minister the  Act.  Like  other  independent  administrative  agencies,  the 
Board  was  to  investigate,  to  hold  hearings,  and  to  issue  decisions  and 
orders.  Its  orders  were  not  self -enforcing,  however;  it  could  petition  _a 
circuit  court  of  appeals  for  the  enforcement  of  an  order  in  an  unfair 
hibor  practice  case,  and  similarly  any  person  aggrieved  by  such  an 
order  could  petition  the  circuit  court  for  review.  As  was  the  case  with 
otlier  similar  agencies,  the  Board  was  not  bound  by  the  teclinical  rules 
of  evidence,  and  its  findings  of  fact,  if  supported  hj  evidence,  were  to 
be  controlling  in  the  courts.  There  were  no  penalties  for  violation  of 
the  Act,  only  the  power  to  prevent  unfair  labor  practices  by  cease- 
and-desist  orders  and  the  power  to  require  afiirmative  action  to  effec- 
tuate the  policies  of  the  Act. 

Throughout  its  history,  operating  as  it  was  in  a  highly  controversial 
field,  in  which  old  established  habils  were  being  forced  to  change  un- 
der pressure  from  the  government,  tlie  Board  was  subject  to  shari5 
criticism.  A  minority  of  a  House  of  Representatives  committee  in  1940 
said: 

Justly  or  unjustly,  the  consensus  of  public  opinion  is  that  the  Board  is  biased, 
prejudiced,  and  has  been  guilty  not  only  of  grabbing  and  using  power  never  dele- 
gated to  it  by  the  act,  but  that  it  has  been  unfair  and  unjust  in  its  actions.'' 


'  U.S.  House  of  Representatives,  Committee  on  Labor,  Minority  Report,  Proposed  Amend- 
ments to  the  National  Laior  Relations  Act,  Report  No.  1928.  Pt.  .3.  76tli  Cons:.,  3d  Sess., 
April  12,  1940.  p.  10,  cited  as  House  Committee  on  Labor,  Minority  Report,  NLRA  {191f0). 
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SimiLarly  the  Hartley  report  in  1947  stated : 

The  committee's  investigations,  as  well  as  those  of  preceding  Congresses,  have 
shown  bias  and  prejudice  to  be  rampant  in  the  Board's  staff,  and  among  some 
members  of  the  Board  itself/ 

Many  criticisms  were  badly  informed,  failing  to  understand  the 
functions  of  the  Board  and  its  limitations  or  simply  reflecting  dislike 
of  the  purposes  of  the  Act.  Most  of  them  ignored  large  segments  of  tlie 
evidence  as  to  tlie  work  of  the  Board.  Yet  real  issues  were  raised  as  to 
proper  administrative  procedures  for  the  enforcement  of  such  a  law 
as  this.  Now  that  an  era  has  ended  with  the  substitution  of  the  Taft- 
Hartley  Act  for  the  Wagner  Act,  it  is  desirable  to  review  the  experi- 
ence as  objectively  and  with  as  much  perspective  as  is  possible  at  this 
time.  "Wliat  were  the  problems  in  administration?  Did  the  Board 
succeed  in  solving  them  ?  "VVliat  was  the  testimony  of  courts  and  im- 
partial investigators  on  these  questions  ?  Was  need  for  changes  in  the 
law  indicated  by  the  experience?  The  present  chapter  is  concerned 
only  with  these  questions  of  administrative  procedures  and  their  re- 
sults. Policies  as  to  the  actual  rights  and  duties  under  the  law  will  be 
discussed  later. 

In  fairness  to  the  Board  the  factors  which  made  its  job  tremendously 
difficult  must  be  recognized.  First  was  the  novelty  of  the  problems.  For 
tlie  first  time  the  federal  government  was  attempting  to  enforce  widely 
its  policy  of  outlawing  employer  interference  with  the  right  of  work- 
ers to  organize  and  to  bargain  collectively.  The  Board  itself,  and  ulti- 
mately the  courts  on  review  of  Board  orders,  had  to  define  what  this 
meant  in  the  innumerable  different  situations  which  came  before  the 
Board.  Unions  had  to  learn  what  this  Act  could  and  could  not  do,  em- 
ployers to  learn  tlieir  duties  under  the  new  statute,  courts  to  learn  the 
points  at  which  former  protection  of  property  rights  had  to  give  way 
to  other  rights.  And  the  Board  and  its  staff  and  the  courts  had  to  de- 
velop the  meaning  of  "due  process"  in  the  enforcement  of  this  new  type 
of  law.  Moreover,  personnel  had  to  be  trained  for  a  task  needing  ob- 
jectivity and  tlioroughness  as  well  as  tact  and  common  sense  in  dealing 
with  emotionally  chal-ged  situations.  Especially  after  April,  1937,  when, 
as  Chairman  Madden  pointed  out,  "no  ready-made  personnel,  exper- 
ienced in  the  field  of  labor  relations,  was  available."  ^  the  Board  needed 
quickly  to  recruit  and  train  a  large  staff  to  meet  an  avalanche  of  cases. 
It  was' not  surprising  if  not  all  employees  were  as  objective  and  efficient 
as  the  Board  desired  or  as  they  became  later  through  experience  and 
training. 

Another  crucial  factor  in  the  difficulties  of  the  Board  was  the  con- 
tinuing opposition  in  industry  and  in  Congress.  The  fight  on  the  con- 
stitutionality issue  consumed  much  of  the  energy  of  the  Board  until 
April,  1937.  Wlien  that  issue  was  settled  by  the  Supreme  Court,  the 
major  associations  of  industry  began  a  drive  for  anien.dment  ^  which 
continued,  with  a  partial  recess  during  the  war,  until  its  success  in  1947. 

«ITS  House  of  Representatives,  Committee  on  Education  and  Labor,  Lahor-Manage- 
ment'Rrl'ttions  Act,  19^7,  Report  No.  245,  80th  Confj..  1st  Sess.,  April  11,  1947,  p.  26,  cited 

as  Hartlcii  Report.  ^,       .  „  ,    «  ^         ^ 

^FS    House  of  Representatives.  Committee  on  Labor.  HennngK,  Proposed  Amcmlments 

to  the  Xntionnl  Labor  Relations  Act,  76th  Conff.,  1st  Sess.,  May  23,  1939.  Vol.  2,  p.  317, 

cited  as  House  Committee  on  Lalwr.  NLRA  Hearings  (1939). 

8  Cf    Cliamber  of  Commerce  of  U.S.,  Federal  Regulation  of  Labor  Relations  (\\  asbinsrton, 

D.C.,  kay,  1937),  p.  4.  National  Association  of  Manufacturers,  Why  and  How  the  Wagner 

Act  Should  Be  Amended  (New  Yorl<,  June,  198S),  pp.  19-20. 
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The  three  lengthy  congressional  investigations  in  both  House  and 
Senate  in  1939-40  took  much  time  and  harassed  the  Board  at  a  period 
Avlien  it  was  overwhelmed  with  a  heavy  case  load  and  inadequate  staff. 
"When  this  attack  upon  the  Act  failed  to  result  in  amendment,  opposi- 
tion took  the  form  of  hostility  in  the  appropriations  committees  and 
inadequate  appropriations."  Again  at  the  close  of  the  war  the  drive  for 
amendment  or  repeal  was  renewed,  actively  promoted  by  the  National 
Association  of  Manufacturers,  and  the  relations  with  Congress,  as  to 
appropriations  and  the  necessity  of  supplying  material  for  the  investi- 
gating committees,  once  more  absorbed  a  large  share  of  the  time  and 
energy  of  the  Board  and  its  staff'.  Through  most  of  its  life  the  Board 
worked  in  a  hostile  atmosphere,  in  which  opposition  and  mismider- 
standing  were  promoted  by  much  of  the  press. 

The  division  in  the  labor  movement  also  added  enormous  complica- 
tions which  had  not  been  foreseen  when  the  Act  was  passed.  The  rapid 
growth  of  labor  organization  increased  the  number  of  cases,  while  the 
rivalries  between  AFL,  CIO,  and  independent  unions  brought  to  the 
Board  cases  which  sometimes  posed  touchy  and  difficult  questions  and 
exposed  the  Board  to  harsh  criticisms  of  "bias,*'  from  whichever  group 
lost  as  a  result  of  particular  policies. 

Finally,  the  abnormal  conditions  of  the  defense,  war,  and  postwar 
IDeriods  ruled  for  more  than  half  of  the  life  of  the  Wagner  Act.  They 
gave  the  Board  difficult  questions  of  policy,  swamped  it  for  a  time  with 
the  irrelevant  job  of  conducting  War  Labor  Disputes  Act  strike  votes, 
and  in  the  two  years  of  strife  following  V-J  Day  turned  public  ire 
against  the  NLKB  for  conditions  wliicli  were  outside  the  area  of  the 
I)Owers  of  the  Board. 

It  has  been  said  truly  that  the  Board  never  had  a  chance  to  fimction 
in  a  "normal"  period,  with  adequate  staff'  and  speed  and  efficiency  in 
handling  of  cases,  and  to  show  what  it  might  have  done  for  the  elimin- 
ation of  strife.  Instead  it  had  first  the  bitter  opposition  of  most  of  in- 
dustry and  the  fight  on  constitutionality ;  then  the  deluge  of  cases  after 
the  establishment  of  the  constitutionality  of  the  Act  and  the  increase 
of  union  membership  following  the  organization  of  the  CIO;  then, 
before  it  could  get  its  work  onto  a  current  basis,  the  hampering  con- 
gressional investigations ;  next  the  war ;  and,  finally,  the  postwar  aval- 
anche and  the  renewed  attack  upon  the  Act.  And  through  most  of 
the  twelve  years'  history,  appropriations  and  staff'  were  inadequate, 
and  the  backlog  of  cases  grew.  It  may  be  added  also  that  the  constant 
shift  in  personnel  of  the  Board,  none  being  reappointed  after  a  full 
five-year  term,^  while  giving  certain  advantages  in  fresh  points  of 

'  Cf.  U.S.  Senate,  Subcommittee  of  the  Committee  on  the  Judiciary,  Hearings,  Investiga- 
tion of  the  National  Labor  Relations  Board,  75th  Cong.,  .3d  Sess.,  .January  28,  IS-'iS,  pp. 
47-4S,  cited  as  Senate  Committee  on  the  Judiciary,  NLRB  Hearings,  quoting  David  Law- 
rence in  the  Washington  Star;  U.S.  Senate,  Subcommittee  of  the  Committee  on  Appropria- 
tions. Hearings,  Labor-Federal  Security  Appropriations  Bill  for  19J,S,  SOth  Cong.,  1st  Sess., 
April  7.  1947,  p.  867,  cited  as  Senate  Appropriations  Committee.  Hearings,  lOiS. 

Tlie  Boards  total  expenditures  and  obligations,  by  fiscal  year,  were  as  follows,  from 
Annual  Repo.ts.  For  a  comparison  with  the  much  more  sharply  rising  work  load,  see  infra, 
ch.  3,  Table  1. 


19.3.1-36 
1936-37 


$620.  .571 

788,  528 


1937-38 2, 456,  884 

1938-39  2, 845, 771 


1939-40 


3,  184, 021 


1940-41  2, 867. 212 


1941-42 ?3, 069,  275 

1942^3 3.  598,  992 

1943-44 3,  4.35,  7S0 

1944-45 3, 623,  867 

1945-46 4,  250,  951 

1946-47 4, 436,  650 


'  Mr.  Edwin  S.  Smith  was  reappointed  for  five  years  after  serving  a  one-year  term.  Mr. 
Houston  and  Mr.  Herzog  each  served  short  periods  before  their  five-year  terms. 
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view,  lost  what  might  have  been  a  more  consistent  and  increasingly 
efficient  administration  by  an  expert  and  experienced  Board. 

The  Board,  facing  all  these  problems  and  difficulties,  worked  at 
solutions  along  four  main  lines.  First,  it  improved  its  personnel  and 
methods  by  careful  selection  and  training  and  by  building  upon  the 
experience  of  the  most  efficient  of  the  staff,  getting  their  advice  and 
making  it  available  to  others  through  staff'  committees  and  field  con- 
ferences. Second,  it  improved  the  Washington  control  over  work  in 
the  field  and  gradually  developed  standard  procedures  which  did 
much  to  eliminate  regional  differences  in  handling  of  cases  and  to 
put  the  work  on  a  high  level  of  efficiency.  Third,  the  Board  itself  over 
the  years  developed  a  high  degree  of  separation  of  functions  within 
the  agency  and  clear  and  extensive  delegation  of  authority  to  officers 
and  committees  in  Washington  and  to  Regional  Directors  in  handling 
cases  in  the  field.  Finally,  the  policies  of  the  Board  developed  through 
the  years  on  the  basis  of  experience,  influenced  by  court  decisions  on 
Board  cases,  public  and  congressional  criticism,  the  Board's  stud}^  of 
its  ow-n  experience,  and  the  attitudes  of  the  members  of  the  Board. 
The  problems  of  the  NLRB  were  of  special  difficulty  because  of  the 
complex  relationships  with  which  it  dealt.  Nevertheless,  in  many  re- 
spects the  Board's  experience  and  the  attacks  upon  it  paralleled  that 
of  other  administrative  agencies  during  these  years. 

1935-37 

The  members  of  the  Board,  who  were  appointed  by  the  President 
late  in  August,  1935,  were  Chairman  J.  Warren  Madden,  professor  of 
law  at  the  University  of  Pittsburgh,  Edwin  S.  Smith,  a  member  of  the 
old  NLRB  and  with  other  experience  in  labor  relations,  and  John  M. 
Carmody,  member  of  the  National  Mediation  Board.  Mr.  Carm.ody 
resigned  a  year  later  and  was  replaced  by  a  lawyer,  Donald  Wakefield 
Smith. 

The  Board  inherited  from  the  old  NLRB  a  small  staff,  divided  be- 
tween Washington  and  some  tAventy-one  regional  offices,  much  of 
which  it  retained  as  an  experienced  group.  It  appointed  a  Regional 
Director  and  a  Regional  Attorney  in  each  regional  office.  In  Washing- 
ton the  General  Counsel  through  a  Litigation  Section  and  a  Review 
Section  was  responsible  for  conducting  hearings  and  for  representing 
the  Board  in  all  judicial  proceedings  and  for  the  review  of  records  of 
hearings  and  assisting  the  Board  in  preparing  formal  decisions.  He 
also  supervised  the  work  of  attorneys  in  the  field.  The  Secretary  of  the 
Board  was  responsible  for  the  general  administrative  work  and  the 
supervision  of  the  regional  offices  as  well  as  for  the  administrative 
handling  of  cases  inWashington  and  the  field.  He  acted  also  as  Chief 
Trial  Examiner  in  charge  of  the  Trial  Examiners'  Division,  whose 
members  presided  over  hearings  and  prepared  reports  for  the  Board. 
He  had  of  course  nothing  to  do  with  the  decision-making  process  fol- 
lowing hearing.  An  Economic  Division  prepared  necessary  materials 
for  the  Board  on  questions  of  fact  as  to  the  interstate  commerce  aspects 
of  cases  and  on  labor  relations  questions. 

Even  before  the  Board  had  completed  its  organization  and  published 
its  first  rules  and  regulations  the  attempt  to  prevent  administration  of 
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the  Act  began.  On  September  5,  1935,  the  American  Liberty  League 
published  a  report  of  a  committee  of  prominent  lawyers  vv^iich  held 
that  the  Act  was  clearly  unconstitutional,  as  an  unreasonable  inter- 
ference with  individual  rights,  and  beyond  the  power  of  Congress  to 
regulate  interstate  commerce.^  This  issue  would  have  to  be  decided  by 
the  Supreme  Court  before  real  enforcement  of  the  Act  could  begin. 

Nonetheless,  cases  began  to  come  in;  203  in  October,  1935,  and  from 
then  on  through  the  early  inonths  of  1937  an  average  of  some  100  or 
more  cases  were  filed  each  month.^°  In  tlie  first  year  four-fifths  of 
them  charged  employers  with  unfair  labor  practices.  In  the  second 
year  over  70  percent  were  such  charges,  while  representation  cases  in- 
creased to  about  30  percent  of  the  cases  filed.  At  the  start  there  was 
onl}^  loose  supervision  of  the  field  offices,  and  the  handling  of  cases 
A-aried  from  region  to  region  depending  upon  the  experience  and  per- 
sonalities of  the  staff.  But  the  general  outlines  of  Board  procedures 
began  to  be  set.  "WHien  a  charge  was  filed  that  an  employer  had  dis- 
criminated against  employees  for  union  activity,  maintained  a  com- 
pany-dominated imion,  or  otherwise  interfered  with  the  rights  guar- 
anteed by  the  Act,  the  Regional  Director  or  a  field  examiner  investi- 
gated, with  the  help  of  the  Regional  Attorney  on  legal  points.  Inter- 
A-iews  Avith  complaining  employees  and  others  and  with  employers  and 
management — often  bitterly  hostile  and  unco-operative — and  study  of 
records  were  all  designed  to  learn  whether  in  fact  the  Act  was  being 
violated.  If  it  appeared  from  the  investigation  that  the  employer  was 
violating  the  law,  an  attempt  was  made  to  show  him  what  would  be 
necessary  to  bring  himself  into  compliance  with  the  requirements  of 
the  Act  and  to  settle  the  case  on  that  basis  by  agreement.  If,  however, 
the  charge  proved  not  to  be  well  foimded,  unions  were  asked  to  with- 
draw the  charge,  or,  failing  that,  the  Regional  Director  would  dismiss 
it,  refusing  to  issue  a  formal  complaint.  Appeal  could  be  made  to  the 
Board  against  his  action. 

Somewhat  similarly,  when  a  petition  was  filed  by  an  employee  or  a 
labor  organization  asking  for  an  investigation  of  a  question  as  to  the 
right  of  employees  to  a  representative  chosen  by  the  majority  of  the 
group,  it  was  handled  in  the  regional  office.  Sometimes  in  the  course 
of  this  preliminary  investigation  the  case  could  be  settled  by  an  agree- 
ment of  the  employer  to  recognize  the  miion,  on  proof  of  its  majority, 
or  by  agreement  for  a  secret  election  to  be  held  by  the  Regional  Direc- 
tor to  determine  the  desires  of  the  employees.  If  the  investigation 
failed  to  support  the  claim  that  a  real  question  of  representation 
existed,  the  Regional  Director  could  report  to  the  Board,  recomm.end- 
ing  either  that  the  union  be  pennitted  to  withdraw  its  petition  or  that 
the  peition  be  ddsmissed. 

It  was  surprising,  in  view  of  the  organized  opposition  to  the  Act, 
that  it  proved  possible  to  settle  some  cases  by  these  informal  proce- 
dures.^^ In  the  first  year,  865  complaint  cases  filed,  over  CO  per  cent 

'  National  Lawyers  Committee  of  tlie  American  Liberty  Lea;^ie,  Beport  on  the  Consti- 
titiionnlitij  of  thr  NrtfiowU  Labor  Relations  Act,  September  5,  3935.  qnoted  in  House 
Committee  on  Labor,  NLRA  Hearings  (1939),  Vol.  8,  pp.  2241-87.  Cf.  infra,  ch.  8,  p.  295. 

1"  For  complete  data  on  cases  handled  by  years  see  infra,  ch.  3,  Table  1. 

'1  Cases  handled  in  the  regional  offices  without  the  necessity'  of  issuing  a  formal  com- 
plaint, or  a  formal  notice  of  hearing,  or  carrying  the  case  up  to  the  Board  for  formal  order 
in  either  a  representation  case  or  an  unfair  labor  practice  case  are  called  "informal  cases." 
Conversely  those  requiring  "formal"  action,  hearing  and  Board  order,  are  called  "formal 
cases." 
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Avere  disposed  of  informally.  More  than  30  per  cent  vrere  witlidraAvn 
or  dismissed  -\vlien  the  evidence  did  not  support  the  charge  that  viola- 
tions liad  occurred.  But  240  cases,  nearly  28  per  cent,  were  ''settled" 
in  compliance  with  the  Act  by  the  reinstatement  of  employees  who  had 
been  discriminated  against,  by  payment  of  back  pay,  by  recog-nition  of 
a  labor  organization,  by  abolition  of  a  company  union,  or  by  agree- 
ment by  employei"s  to  cease  interfering  with  employees'  rights  and  to 
post  notices  to  this  effect.  Of  the  203  representation  cases  filed  in  this 
first  year,  too,  90,  or  44  per  cent  of  those  closed,  were  disposed  of  infor- 
mally. Some  were  withdrawn  or  dismissed,  but  in  20  cases  employers 
agreed  to  recognize  the  union,  and  in  23  there  were  elections  by  con- 
sent to  determine  the  issue.^-  These  settlements  in  many  instances  oc- 
curred where  strikes  were  in  process  or  threatened.  They  sliowed  that 
industrial  strife  could  be  reduced  by  use  of  the  peaceful  processes  of 
the  Board. 

Wliere  cases  could  not  be  disposed  of  by  these  infonnal  processes, 
liowever,  the  Board  proceeded  to  use  its  full  j^owers  of  foimal  action. 
In  a  complaint  case  the  Regional  Director  requested  authorization 
from  the  Board  to  issue  a  formal  complaint.  In  the  hearing  held  before 
a  Trial  Examiner  of  the  Board,  or  sometimes  before  Board  members 
themselves,  an  attorney  for  the  Board  was  responsible  for  getting  into 
the  record  the  evidence  as  to  the  alleged  violations.  The  em]:)loyer  and 
his  counsel  had  every  opportunity  to  present  evidence  and  argument 
in  defense.  Often  the  hearing  coidd  be  completed  in  a  day  or  a  few 
days.  Occasionally,  as  when  mass  discriminatory  discharges  on  a  com- 
plex of  other  Adolations  Avere  charged,  it  might  run  for  weeks."  After 
the  hearing  the  Trial  Examiner  prepared  an  Intermediate  Report 
giving  his  findings  of  fact  on  the  evidence  and  his  recommendations. 
This  report  was  served  on  the  parties  and  opportunity  given  to  file 
exceptions.  Oral  argument  before  the  Board  would  be  granted  on  re- 
c|uest  of  the  employer  or  union  party  to  the  case.  The  Review^  Section 
analyzed  the  record  for  the  Board  and  gave  any  assistance  required  by 
the  Board  in  making  its  final  decision  and  order._ 

In  representation  cases  which  could  not  bo  disposed  of  by  infonnal 
methods  the  Regional  Director  similarly  requested  from  the  Board 
authorization  to  proceed  to  a  hearing.  The  hearing  was  held  before  a 
Trial  Examiner,  before  whom  both  sides  had  full  opportunity  to  ]-)re- 
sent  the  evidence  on  the  issues.  After  an  informal  report  by  the  Trial 
Examiner  and  review  of  the  record  by  the  Review  Section,  the  Board 
made  its  decision,  either  dismissing  the  case,  certifying  a  union  as  rep- 
resentative of  the  employees  in  an  appropriate  unit,  or  ordering  an 
election  conducted  by  the'  Regional  Director  to  determine_A\'hether  the 
employees  had  choseii  a  representative.  After  the  election,  if  a  majority 
of  the  votes  were  for  a  union,  that  union  was  certified  by  the  Board.^* 

The  Board's  orders  against  employers  in  unfair  labor  practice  cases 
could  be  enforced  only  by  petitioning  the  proper  circuit  court  of 

"National  Labor  Relations  Board,  First  Annual  Report  (Washington:  Government 
Printing  Office.  1936).  pp.  35,  40.  „    „ 

"  The  Remington  Rand  hearing  extended  from  October  14  to  December  11,  1936.  Second 
Annnnl  Report,  p.  161. 

"For  more  discussion  of  Board  methods  in  these  first  years  see  J.  Warren  Mariden, 
"Birth  of  the  Board,"  in  Louis  G.  Silverberg,  The  Wagner  Act:  Aften  Ten  Years  (Wash- 
ington :  Bureau  of  National  Affairs,  1945),  pp.  34-42.  Also  First  and  Second  Annual  Reports 
of  the  National  Labor  Relations  Board. 
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appeals  to  enforce  the  order,  subject  to  review  by  the  Supreme  Court. 
The  obstructionists,  however,  were  unvrilling  to  follow  this  orderly 
procedure  and  tried  by  injunction  suits  in  federal  district  courts  to 
prevent  the  Board  from  functioning  at  all.  This  campaign  beginning 
in  November,  1935,  resulted  in  the  filing  of  nearly  one  hmidred  such 
suits  to  prevent  the  Board  from  holding  hearings.  The  Board  fought 
these  cases  vigorously.  Fortunately  the  majority  of  the  district  courts, 
all  but  one  of  the  circuit  courts,  and  finally  the  Supreme  Court  com- 
pletely upheld  the  Board,  denying  that  district  courts  had  any  power 
or  jurisdiction  in  these  cases.  But  in  the  meantime  for  much  of  the 
first  two  years  the  work  of  the  Board  was  seriously  hampered ;  in  fact, 
"in  some  areas  where  the  District  Judges  were  particularly  hostile, 
the  Board's  work  was  forced  to  a  standstill."  ^^ 

E^en  more  important  for  the  long  nni  was  tlie  Board's  success  in 
establishing  the  constitutionality  of  the  Act.  Recognizing  how  essen- 
tial it  was  to  establish  the  work  on  a  "firm  and  broad  constitutional 
basis,"  the  Board  was  on  the  lookout  for  important  cases  which  would 
test  squarely  the  major  issues  as  to  constitutionality.  ^Meantime  it  en- 
couraged the  regional  offices  to  settle  informally  the  small  and  less 
significant  cases  and,  if  necessary,  induce  employees  to  postpone 
pushing  their  cases.  The  Board  refused  to  take  jurisdiction  of  some 
cases  which  it  considered  beyond  its  constitutional  authority  or  where 
it  did  not  yet  wish  to  test  the  issue  of  its  jurisdiction. 

In  a  number  of  important  early  cases  the  Board  went  in  person  to 
hear  the  case  in  place  of  a  Trial  Examiner,  and  in  many  others  indi- 
vidual members  of  the  Board  were  appointed  Trial  Examiner.  This 
meant  that  they  had  the  experience  themselves  of  sitting  for  days  and 
hearing  the  evidence  as  to  discrimination,  espionage,  violence  against 
union  adherents,  or  other  interference  with  the  rights  of  employees 
under  the  Act,  and  then  analyzing  for  themselves  the  record  on  which 
they  based  their  decision.  The  Board  insisted  in  all  cases  going  to 
hearing  that  there  be  the  most  careful  investigation  and  preparation 
of  tlie  case  and  "legal  craftsmanship"  in  order  to  build  a  sound  foun- 
dation for  the  court  tests.  In  the  first  year  the  Board  issued  only  56 
decisions  finding  unfair  labor  practices  and  ordering  employers  to 
cease  and  desist  and  3  decisions  dismissing  charges.  In  the  ^second 
year  there  were  only  39  cease-and-desist  orders  and  8  dismissals.^® 
Petitions  for  the  enforcement  of  orders  were  filed  promptly  in  a  few 
carefully  selected  cases  which  would  test  broadly  the  constitutionality 
and  app]  ication  of  the  Act. 

That  Congress  and  the  Board  had  built  soundly  was  demonstrated 
when  the  Supreme  Court  on  April  12,  1937,  issued  its  five  crucial 
decisions  holding  the  Act  constitutional  and  applicable  to  manufac- 
turing industries  as  well  as  those  in  transportation  and  communi- 
cation. The  Court  held  also  that  the  procedures  afforded  "adequate 
opportimity  to  secure  judicial  protection  against  arljitrary  action."  ^^ 

By  the  end  of  the  Board's  second  year,  despite  the  actios  of  the 
courts,  there  had  been  only  four  cases  in  which  companies  had  com- 
plied  with  the  Board's  order  against  unfair  labor  practices.  But  as  in 

«  Charles  Fahy,  "The  NLRB  and  the  Courts."  in  Silverberg,  op.  cit.,  pp.  44-45  •  First 
Annval  Report,  x>r>. 'iG-nO;  Second  Annual  Report,  rm.  31-32 

w  Madclen,  in  Silverberg,  op.  cit.,  pp.  38-42  ;  First  Annual  Report,  pp.  35-37  ;  Second 
Anvnal  Report,  pp.  21-22. 

1^  NLRB  V.  Jones  and  Laughlin  Steel  Corp.,  301  U.S.  1,  47  (1937). 
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the  first  year  the  regional  offices  had  been  able  to  settle  a  substantial 
number  of  both  the  complaint  and  the  representation  cases  by  in- 
formal metliods.^^  In  addition,  elections  had  been  held,  31  in  the  first 
year  and  2i35  in  the  second,  to  determine  whether  employees  desired 
representation  for  collective  bargaining  purposes.  In  many  instances, 
however,  the  Board  had  been  unable  to  prevent  discrimination  or 
other  illegal  tactics  under  which  many  vrorkers  were  still  suffering. 
The  Board  felt  that  it  had  made  a  sound  start,  nevertheless.  It  had 
established  the  legal  basis  for  its  vfork  and  also  the  informal  pro- 
cedures which  could  handle  cases  expeditiously  with  the  co-operation 
of  employers  and  unions,  in  order  to  achieve  the  purposes  of  the  Act 
which  was  now  established  as  the  law  of  the  land. 

The  next  three  years,  the  linal  period  of  the  leadership  of  Chairman 
Madden,  were  jqhts  of  greatly  increased  activity  and  considerable 
strain,  as  the  Board  sought  to  develop  the  concrete  meaning  of  the 
Act  in  practice  and  to  obtain  acceptance  of  its  purposes  by  employers 
and  unions.  Any  hope  that  after  the  constitutionality  of  the  Act  was 
established  employers  would  promptly  accept  the  law  proved  mis- 
taken. The  Chairman  early  in  1938  reported  to  a  Senate  committee 
that  widespread  violations  had  continued.  "The  resistance  to  that  law 
has  continued  and  has  been  encouraged  by  very  important  people."  ^^ 
Moreover,  the  dramatic  organization  campaigns  following  the  estab- 
lislnnent  of  the  CIO  brought  disputes  including  miion  rivalry  as  well 
as  those  over  the  basic  right  of  organization  and  collective  bargaining. 
The  Supreme  Court  decisions  were  followed  by  a  flood  of  new  cases, 
many  of  w^hihc  had  been  held  up  pending  the  court  tests,  and  which 
came  from  the  period  when  employers,  on  what  they  considered  good 
authority,  had  believed  that  the  law  would  not  stand.  While  earlier 
cases  filed  had  averaged  130  a  month,  in  April,  1937,  they  increased 
to  477,  in  May  to  1,064,  in  June  to  1,283,  and  in  July  to  1,325.  Then 
the  tide  receded  slightly,  but  for  the  year  ending  July  30,  1938,  a  total 
of  10,430  cases  were  filed,  about  two-thirds  of  them  unfair  labor  prac- 
tice cases.  The  year  before  had  seen  4,008  cases  filed.  In  the  next  two 
years  the  case  load  leveled  off  at  0,000-7,000.^° 

The  Board  received  additional  funds  in  August,  1937,  in  order  to 
be  able  to  expand  its  staff  and  handle  its  cases.-^  Its  personnel  increased 
from  272  in  June,  1937,  to  692  a  year  later,  and  to  over  800  in  1939 
and  1940.  Slightly  more  than  half  of  the  staff  were  in  the  regions  in 
1938,  slightly  less  than  half  in  1939  and  1940.-  The  Chairman,  in 
retrospect,  called  the  1937  addition  to  the  funds  "adequate,"  -^  but  he 
always  chose  to  operate  as  economically  as  possible,  and  during  these 
years  in  spite  of  hard  work  and  long  hours  the  staff  was  never  able  to 
get  its  work  on  a  current  basis,  the  backlog  of  pending  cases  grew, 
and  unions  complained  bitterly  of  delay  in  handling  cases.  Salaries 
were  relatively  low,  and  as  a  matter  of  policy  the  Board  employed 
many  young  and  inexperienced  people,  believing  that  it  could  thus 

^s  First  Annual  Report,  pp.   37,  45;   Second  Annual  Report,  pp.   20-22,    25-27,   29-30. 
"Senate  Committee  on  the  Judiciar.v,  NLRB  Hearings  (1938),  pp.  70-71. 
-"  Eleventh  Annual  Report,  p.   75  ;   Third  Annual  Report,  p.  2S5. 

21  See  supra,  n.   7. 

22  D.  O.  Bowman,  Puhlic  Control  of  Lahor  Relations  (New  York:  Macmillan  Co.,  1942), 
p.  379,  from  U.S.  House  of  Representatives.  Subcommittee  of  the  Committee  on  Appro- 
priations, Hearings.  Department  of  Lahor- Federal  Security  Agency  Appropriations  Bill 
for  inJ,a  77th  Cong.  1st  Sess..  1941,  Pt.  1  p.  535. 

2=  Silverberg,  op.  cit.,  p.  41. 
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obtain  a  more  able  staff  if  it  took  older  men  who  would  come  for  sucli 
salaries.^^ 

It  would  liave  been  surprising  ind(?ed  if  a  staff  collected  undfvr 
these  circumstances  had  not  been  on  the  whole  of  a  liberal  disposi- 
tion, believing  in  the  purposes  of  the  Act,  and  sympathetically  dis- 
posed toward  the.  employees  and  laboi-  organizations  tliat  filed  their 
charges  and  petitions  with  the  Board.  Some  of  the  staff  had  had  labor 
relations  experience,  more  of  them  had  not.  There  were  among  them 
some  "zealots*'  and  some  "crackpots,  prima  donnas,  and  irresponsi- 
bles."  The  Board  had  to  train  its  enlarged  staff,  both  in  techniques 
of  the  job  and  in  the  necessary  objectively,  and  eliminate  those  who 
could  not  be  trained.  There  were  warnings  from  Washington  against 
improper  fraternization  with  unions  or  union  attorneys,  or  improper 
pressure  on  employers  to  accept  settlements,  or  the  various  indiscre- 
tions which  were  sometimes  brought  to  the  attention  of  the  Board, 
and  insistence  upon  absolute  impartiality  in  dealing  with  employers 
and  unions.-^  Impartiality  Avas  difficult  to  maintain  when  so  many 
prominent  companies  proved  to  be  hostile  to  the  Act  and  the  Board, 
were  unco-operative  during  the  investigations,  sometimes  even  en- 
couraged or  instigated  threats  of  violence  against  Board  staff'  as  well 
as  union  representatives,  and  continued  interfering  with  the  rights  of 
their  employees.  It  was  not  to  be  wondered  at  that  when  hostile  con- 
gressional investigations  got  under  way  in  1939  it  was  possible  to  find 
for  the  record  instances  in  which  employers  and  sometimes  unions 
claimed  that  there  had  been  bias  or  inefhciency  or  at  least  a  lack  of 
understanding  of  the  realities  of  industrial  relations. 

The  Board  turned  out  an  enormous  volume  of  work  during  these 
years.  In  the  crisis  year  of  19')7-38  it  closed  8,799  cases,  about  70 
per  cent  of  all  on  its  docket  of  both  the  complaint  and  the  repre- 
sentation cases.  About  half  of  all  those  closed  were  settled  informally 
by  agreement  for  the  adjustment  of  the  charge  or  for  settling  a  repre- 
sentation dispute  by  a  consent  election,  check  of  union  cards  against 
pay  rolls,  or  agreement  for  recognition.  Another  large  group  were 
withdrawn  or  dismissed  before  formal  action.  In  a  few  cases,  only  29, 
there  was  compliance  with  a  Board  cease-and-desist  order.  Tlie  prob- 
lem of  getting  compliance  with  Board  and  court  orders  was  to  plague 
the  Board  for  a  long  time.  The  backlog  of  cases  pending  for  investi- 
gation or  in  the  later  stages  before  the  Board  cast  a  heaA-y"  sliadow, 
as  it  rose  to  over  3,700  cases  on  Jime  30,  1938,  and  to  over  4,000 
a  vear  later,  although  it  was  finally  reduced  to  about  2.800  in  the  year 
1939_.].0.=«  In  1938-39  the  Board  closed  only  61.5  per  cent  of  the  cases 
on  docket,  but  in  1939—10,  with  some  improvements  in  administration 
and  a  level  load,  it  closed  72  per  cent  of  its  cases. 

By  the  summer  of  1938  the  Board  became  very  much  concerned 
about  the  increased  proportion  of  cases  Avhich  were  going  to  formal 
hearing,  with  the  result  that  the  "Washington  staff  was  swamped  with 

=*  Bowman,  op.  cit.,  pp.  375-83.  The  staff  conslclerpd  the  Chairman  a  hard  barsainer, 
and  there  were  many  inequities  in  salaries  especially  in  the  field  offices,  until  Civil 
Service  Classification  "was  applied  to  the  entire  staff  after  1941.  In  1939  the  most  common 
salarv  for  field  examiner,  for  example,  was  $2,600  or  $2,900,  and  only  very  few  were  paid 
as  much  as  .?3.500  or  $4,000.  House  Committee  on  Labor.  NLRA  Hearings  (1939)  Vol. 
2  pp.   391-402. 

25  Cf.  Board  memos  M-629  to  Regional  Directors,  August  23,  1938,  and  M -851  to 
Regional  Attorneys,  May  1,  1939. 

2»  Twelfth  An7iual  Report,  p.  83,  and  others. 
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cases  waiting  decision.  It  was  becoming  more  difficult  to  get  agree- 
ment of  the  parties  to  informal  settlements.  The  Board  decided  there- 
fore to  limit  the  number  of  cases  heard,  to  select  cases  which  were 
strong  on  jurisdiction  or  on  the  merits  and  ke}-  cases  in  the  region  or 
industry,  even  if  small,  less  important,  or  weaker  cases  had  to  be 
compromised  or  dropped.  "The  Act  wall  become  more  quickly  and 
firmly  established  if  the  Board  succeeds  in  winning  a  limited  number 
of  key  cases  rather  than  ...  a  larger  number  of  run-of-the-mill  cases. 
.  .  .  The  Board  desires  to  conserve  its  energies  for  the  major  effoit  of 
getting  itself  generally  accepted."  -'  The  Secretary  circulated  also  a 
CIO  memo,  indicating  that  the  CIO  planned  to  concentrate  its  Board 
cases  on  key  employers  and  clear  cases,  in  the  hope  that  other  com- 
panies would  "give  up  without  a  fight"  if  the  dominant  employers 
were  "brought  into  line."  -«  But,  in  spite  of  the  etforts  to  increase  the 
number  of  settlements,  the  cases  requiring  formal  action  increased 
for  19:^8-39  to  nearly  10  per  cent  for  complaint  cases  and  27  per  cent 
for  representation  cases  closed.  Tlie  problem  of  delay  was  extremely 
serious.  The  average  number  of  days  between  the  filing  of  an  unfair 
labor  j^ractice  charge  and  the  issuance  of  the  Board's  decision,  in 
cases  which  went  to  hearing,  was  389  in  1937-38  and  210  in  1938-39. 
Even  the  informal  cases  took  more  than  two  months  from  filing  to 
closing  in  a  third  of  the  complaint  cases  and  a  fifth  of  the  represen- 
tation cases  in  1938.-^ 

A  major  difficulty  during  this  period  Avas  that  the  Board  had  no 
adequate  administrative  i^Tan  and  organization  to  handle  expedi- 
tiously the  mass  of  its  work.  When  the  flood  of  cases  struck  in  1937- 
38,  the  Board  and  its  Vf  ashington  staff  were  swamped,  and  no  one  of 
the  Board  or  staff  had  the  time  or  the  authority,  even  if  the  ability, 
to  solve  the  administrative  problem.  By  1939-40,  when  the  Board 
Avas  fuUv  aware  of  the  problem,  the  pressures  of  work  in  connection 
with  the  cono-ressional  investigatiojis  delayed  the  solution.'^  YvTien 
Dr.  William  1-1.  Leiserson  replaced  Donald  Wakefield  Smith  on  the 
Board  in  1939,  he  was  extreuiely  critical  of  some  phases  of  the  admin- 
istration and  supervision.  Instnictions  were  going  to  regional  offices 
from  a  number  of  different  officers  in  Washington — the  General  Coun- 
sel, the  Secretary,  and  members  of  the  Secretai-y's  staff— and  there 
was  no  clear  line  of  authority  or  provision  for  prompt  handling  of 
the  relations  between  the  field  and  the  central  office. 

The  Board  had  felt  that  a  large  degree  of  centralization  of  author- 
ity was  necessary,  in  order  that  policies  should  be  very  carefully 
developed  to  meet  the  court  tests.  For  all  formal  cases,  therefore, 

"  Mpitio  M-Oll  from  Secretary  to  Regional  Directors,  August  8,  1938. 

28  Memo  to  Regional  Directors.  September  .30,  19.38.  .    .  ,     ,.       ^         ,  ,,  , 

29  US  Senate  Attornev-General's  Committee  on  Administrative  Procedure,  Monogrnph, 
National  Laior  Relations  Board,  Sen.  Doc.  No.  10,  Pt.  5.  77th  Con jr,  1st  Sess  p.  r!7,  cited 
as  Attornev-General's  Committee,  Monograph;  Report  of  the  ^LRB  in  U.S.  Senate,  Com- 
mittee on  Education  and  Lahor,  Hearings,  National  Labor  Relatumfi  Act  and  Proposed 
AmendmenU,  76th  Cong.,  1st  Sess..  April  20.  1939.  Pt.  3,  pp.  604-5.  cited  as  Senate  Com- 
mittee on  Education  and  Labor,  iVI/iJA  i/earm.178  (19.39).     ^     .  .        ^^     _        ,   ,       ,       11... 

In  an  effort  to  decrease  the  number  of  cases  requiring  decision,  the  Board  developel  also 
the  stipulation  for  election  and  certification.  "Consent  elections"  were  considered  private 
ageements  by  which  the  parties  agreed  to  an  election  to  be  conducted  by  the  Regional 
Director  but  no  certification  by  the  Board  of  a  winning  union  resulted.  The  new  system 
provided  that  the  parties  waive  their  right  to  hearing  and  agree  upon  an  election,  but  the 
results  would  be  certified  bv  the  Board.  Stipulated  elections  were  never  very  numerous, 
however,  in  comparison  with  either  consent  or  ordered  elections.  Bowman,  op.  cit.,  pp. 
SlS-14  {Twelfth  Annual  Report,  j>.  89.  .   ^.         ^  .^^         ..    ,  .     ^^_ 

■■»  Cf.  statement  of  Chairman  Madden  to  House  Appropriations  Committee,  cited  in  Bow- 
jnan,  op.  cit.,  pp.  392-93. 
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the  Eegional  Director  could  proceed  oidy  after  authorization  from 
the  Board.  Novel  questions  as  to  how  to  proceed,  cases  to  be  taken 
to  hearing,  and  methods  of  investigation  needed  to  be  decided  as 
matters  of  policy  by  the  Board.^^  The  Secretary's  office,  through 
which  all  case  supervision  was  channeled,  proved  the  first  bottleneck.^^ 
Often  the  regional  offices  had  to  be  asked  for  fuilher  information. 
Many  cases  could  be  handled  as  a  matter  of  routine,  but  Avhere  neces- 
sary the  Secrtary  reported  to  the  Board  for  decision.  Rapid  disposal 
was  hampered  by  "inadequacies  in  interoffice  communication."  ^^  and 
by  the  mass  of  cases  coming  through  the  office,  altliough  requests  for 
authorization  or  for  dismissal  or  withdrawal  were  seldom  denied. 
There  was  difference  of  opinion  among  Board  members  as  to  the  effi- 
ciency of  the  Secretary.  Dr.  Leiserson  criticized  the  work  on  authoriza- 
tion requests  and  rej^orts  to  the  Board  and  believed  that  the  Board 
sometimes  acted  on  inadequate  understanding  of  the  facts.^^ 

In  1939  a  committee  of  four  Regional  Directors  was  appointed  by 
the  Board  to  report  on  the  administrative  organization.  Their  report 
criticized  the  concentration  of  functions  in  the  Secretary's  office  which 
overburdened  it  with  work  and  the  poor  co-ordination  between  differ- 
ent divisions  in  "Washington  and  between  "Washington  and  regional 
offices.  They  thought  that  the  Board  itself  was  participating  in  too 
many  administrative  details  and  delegating  too  little  responsibility. 
Tliey  urged  the  appointment  of  a  director  of  personnel  and  of  an  ad- 
riiinistrative  examiner  to  handle  authorization  requests  ^°  in  the  inter- 
est of  eliminating  the  delays  which  caused  so  much  criticism.  In  No- 
vember. 19.']9.  a  personnel  chief  was  appointed,  and  in  February,  1940, 
a  chief  administrative  examiner,  to  assist  the  Secretarv;  but  there  was 
not  yet  any  relaxing  of  the  central  controls. 

In  spite  of  the  desire  of  the  Board  at  this  time  for  centralization  of 
responsibilit}'  and  control  over  the  work  in  the  field,  the  regional  offices 
to  a  considerable  extent  went  their  own  way,  with  only  loose  supervi- 
sion during  the  early  years.  The  informal  cases  were  the  great  bulk  of 
the  load,  and  their  handling  varied  with  the  personality  and  attitudes 
of  Regional  Directors  and  others  of  the  field  staff',  as  well  as  the  local 
pressures  upon  the  office.  Some  Regional  Directors  took  little  respon- 
sibility and  checked  all  important  decisions  with  the  Secretary.  Others 
followed  their  own  bent  and  persuaded,  mediated,  settled  cases,  or 
dismissed  them  or  secured  their  withdrawal,  according  to  their  own 
patterns.  Late  in  1937  two  special  examiners  had  been  appointed  to 
\isit  regional  offi-ces  in  an  effort  to  improve  administration,  but  there 
was  little  immediate  result.^*^  Personnel  difficulties  in  some  of  the  offices, 
althouo-h  laiown  to  the  Board,  were  not  all  straightened  out  during  this 
period.  Ilandling  of  complaint  cases  varied  from  careful  and  objective 

^'^  Attorney-Generars  Committee,  Monocjraph,  np.  S-lo. 

^Requests  for  atithorization  to  proceeil  to  hearing  in  both  complaint  and  representa- 
tion cases  continued  to  be  reniiired,  as  well  as  requests  to  approve  withdrawal  or  dismissal 
in  representation  cases  at  any  time,  and  of  comidaint  cases  after  authorization.  Settlements 
after  authorization  also  had  to  receive  the  approval  of  the  Board.  The  requests  were  reviewed 
by  the  Secretary's  office,  consulting  with  the  Litigation  Division  or  the  Division  of  Economic 
Research  where  necessary. 

•'■''  Attorney-General's  Committee.  MofWfjraph,  p.  10. 

^  See  quotations  from  Leiserson  memos  in  tJ.S.  House  of  Representatives,  Special  Com- 
mittee To  Investigate  the  National  Labor  Relations  Board.  Intermediate  Report,  Report 
Xo.  1902.  76th  Cong..  3d  Sess.,  March  20.  1940,  Pt.  1,  pp.  26-33,  cited  as  Smitli  Committee 
Rcuort.  Cf.  also  Bowman,  op.  cit.,  pp.  3SS-95. 

"''  Simith  Coiii)i>it1ee  Report,  pp.  oO— 31. 

38  Bowman,  op.  cit.,  pp.  389-90. 
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investig-ation  by  many  of  the  staff  in  accordance  with  the  terms  of  the 
Act  to  instances  at  one  extreme  where  almost  all  cases  were  found  to  be 
without  merit  and  at  the  other  where  employers  were  "bulldozed"  into 
settlements  beyond  the  legal  requirements,  perhaps  "shot-gun  settle- 
ments." ^^  In  representation  cases  methods  varied  also,  for  example,  in 
the  arrangements  for  elections  by  consent  or  other  informal  methods  of 
settling  the  question.  The  Secretary's  office  during  this  time  tried  by  its 
correspondence  on  cases  and  by  general  instructions  to  improve  meth- 
ods of  case  handling.^^  But  large  variations  in  practice  remained. 

In  the  cases  which  went  to  hearing,  the  Board  through  the  Legal 
Division  made  continuing  efforts,  by  letters  and  advice  on  particular 
matters  to  improve  the  quality  of  the  work  of  the  field  attorneys,  so 
that  the  record  would  be  complete  and  contain  all  the  relevant  evi- 
dence on  the  issues.  In  1939,  a  more  extensive  system  of  supervision  of 
field  attorneys  by  the  Litigation  Division  was  established.^^ 

The  Trial  Examiners'  Division  by  1938  was  entirely  separated  from 
the  Legal  Division  and  under  the  supervision  of  a  Chief  Trial  Ex- 
aminer. Trial  Examiners  had  strict  instructions  not  to  fraternize  with 
the  Board  attorney  trying  a  case  and  to  provide  a  fair  and  full  hear- 
ing. They  could  consult  with  the  Chief  Trial  Examiner  on  matters  of 
policy,  however.  Most  of  the  Trial  Examiners  were  lawyers.  They 
were  instructed  to  play  an  active  role,  questioning  witnesses  when 
necessary  in  order  to  get  all  the  facts  into  the  record.^°  After  the 
hearing  in  an  unfair  labor  practice  case  the  Trial  Examiner  prepared 
his  Intermediate  Report  containing  his  findings  of  fact,  conclusions, 
and  recommendations.  At  first  there  was  little  or  no  supervision,  and 
reports  were  written  hastily  in  the  field  in  some  cases  between  hear- 
ings. For  a  time,  too,  per  diem  men  were  used  as  Trial  Examiners, 
sometimes  with  poor  results.  By  1939,  however,  there  was  a  real  effort 
to  improve  the  quality  of  Intermediate  Reports  by  a  system  of  review 
within  the  Trial  Examiners'  Division  on  the  basis  of  which  the  Trial 
Examiner  made  any  revisions  he  wished  in  his  report  before  final 
issuance.*^  But  in  1940  the  Attorney-General's  Committee  on  Admin- 
istrative Procedure  criticized  the  reports  as  not  being  "of  great  value 
to  either  the  parties  or  the  Board,"  although  they  did  serve  as  a  useful 
outline  of  the  issues. 

In  representation  cases  until  1940  staff  Trial  Examiners  were  used 
and  wrote  informal  reports  for  the  use  of  the  Board.  But  after  that 
time  as  a  measure  of  economy  it  was  found  possible  in  all  but  the 
most  complex  cases  to  appoint  a  member  of  the  field  staff  as  Trial 
Examiner  for  representation  case  hearings.  These  hearings  were  not 
generally  "adversary"  in  nature  but  rather  a  part  of  the  Board's  inves- 

3'' Cf.  statempnt  of  D.  R.  Olnrkp.  Illinois  Mannfnrtiirers  Association,  in  House  Commit- 
tee on  Labor,  NLRA  Henrinrja  (19S9),  Vol.  S,  p.  2220. 

•''^  There  were  forms  for  the  requests  for  authorization,  for  reports  on  closed  nnrl  ad- 
.ins*'e(i  oases,  and  for  notices  of  dismissal  or  withdrawal  ;  instructions  as  to  notics  to 
emp'oyers  and  to  competins  unions  :  instructions  to  conform  consent  election  procerlnre 
to  Board  policv  for  ordered  elections  bv  incUidinc:  a  place  on  the  ballot  for  a  vote  of  "no 
nnion,"  the  use  of  obsen^ers  at  the  polls,  the  handling  of  challenged  ballots,  and  run-off 
elections;  instructions  as  to  hnndlins:  of  settlements  and  thnt  settlements  should  lie  in 
harmonr  with  the  Act  and  for  efforts  to  secure  compliance  with  Bonrd  and  court  orders. 
Bnrly  in  lO-iO  a  standard  outline  of  forms  was  provided  to  be  posted  by  employers  in 
connecf-ion  w1*"h   comrdinn^e  before  imf.TJr  labor  practice  cases  were  closed. 

39  Atttorney-General's  Committee,  Monograph,  p.  20  ;  Third  Annual  Report,  p.  5  ;  Fourth 
Annual  Report,  p.  11. 

40  fourth  Avnnnl  Report,  pp.  10-51. 

*i  Thid.  :  Attorney-General's  Committee,  Monograph,  pp.  21-22  ;  Cf.  also  Bowman,  op.  cit., 
pp.  274-276, 
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tigation  of  tlie  question  of  representation  and  could  be  much  less  formal 
than  the  trial  of  an  unfair  labor  practice  case. 

In  unfair  labor  practice  cases  where  the  Trial  Examiner  found  vio- 
lations of  the  law,  occasionally  employers  agreed  to  comply  with  the 
recommendations,  and  cases  were  closed  upon  completion  of  com- 
pliance. But  usually  the  record  along  with  briefs  and  exceptions  of 
the  parties,  and  oral  argument  before  the  Board  on  request,  then  went 
to  the  Board  for  formal  decision.  At  this  point  the  Review  Section 
Avithin  the  Legal  Division  took  charge  for  a  thorough  review  of  the 
record  of  the  hearing.  Review  attorneys  had  strict  instructions  not  to 
consult  with  the  Trial  Exammer  or  (after  March,  1939)  to  use  the 
informals  files  which  included  the  preliminary  investigation  material. 
.  They  studied  the  record,  exhibits,  and  briefs,  as  well  as  the  Trial  Ex- 
aminer's report,  listened  to  the  oral  argument,  and  analyzed  the  evi- 
dence and  the  issues.  After  thorough  discussion  with  an  experienced 
supervisor  they  reported  orally  to  the  Board,  sometimes  with  written 
memos,  on  the  issues  and  the  evidence.  The  Board  discussed  the 
evidence,  sometimes  requested  further  study  of  certain  points,  and 
finally  after  thorough  deliberation  on  the  case  in  one  or  more  such 
conferences  made  decisions  on  the  various  issues  and  instructed  the 
review  attorneys  as  to  the  decision  to  be  drafted.  Occasionally  the 
Board  consulted  the  Trial  Examiner  on  matters  of  credibility.  Some- 
times matters  of  policy  were  discussed  with  the  Chief  Economist, 
the  General  Counsel,  or  the  Secretary.  But  the  decision,  after  final 
review,  revision,  and  redrafting  if  necessary,  was  the  decision  of  the 
Board  itself,  based  on  the  record.*-  The  Board  members  had  had  no 
contact  with  the  prosecuting  of  the  case  since  their  usually  routine 
authorization  of  the  issuance  of  complaint,  and  they  came  freshly, 
some  time  later,  to  the  consideration  of  the  evidence  and  the  issues. 
When  the  Board  found  the  allegations  not  supported  by  the  evidence, 
it  dismissed  the  case.  More  usually,  because  the  careful  investigation 
at  earlier  stages  had  screened  out  most  of  the  weak  cases,  it  found 
the  employer  guilty  of  unfair  labor  practices  and  ordered  h.im  to  cease 
and  desist  and  to  take  appropraite  action  to  bring  himself  into  com- 
pliance with  the  law.  In  representation  cases,  if  the  Board  found  that 
a  Cjuestion  of  representation  existed,  it  usually  ordered  an  election, 
although  occasionally  until  a  1939  decision  it  certified  a  union  on  the 
evidence  in  the  record  that  it  had  a  majority  in  the  unit  in  question.*^ 

The  problem  of  getting  compliance  with  Intermediate  Reports 
Board  orders,  or  even  court  decrees  when  they  were  secured,  had  rather 
haphazard  attention  in  tlie  stress  of  handling  too  i^any  cases  at  t}iQ, 
earlier  stages.  In  August,  1938,  the  Secretary  sent  instructions  to  Re- 
gional Directors  in  an  effort  to  obtain  uniform  procedure  in  reporting 
on  compliance.  It  was  the  responsibility  of  the  Regional  Director  to 
seek  compliance  with  Intermediate  Report,  or  Board  order  and  to  re- 
port, to  the  Board  for  approval  any  proposed  settlement.  After  court 
orders  the  Regional  Directors  were  to  make  no  commitments  without 
submission  to  the  Litigation  Division.  Thus  the  regional  offices  did 
not  have  complete  responsibility.  '\^nien  they  coidd  not  get  compliance, 
cases  were  referred  to  the  Litigation  Division  to  consider  enforcement 
in  the  circuit  court. 

<2  Attorney-Generars  Committee,  Monograph,  pp.  2-25,  28;  Bowman,  op.  cit.,  pp.  283-87. 
«  Cf.  infra,  ch.  5,  p.  133. 
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By  fall  and  winter  of  1938-39  tlie  Board  was  swamped  with  cases 
ni  wliich  there  had  been  no  compliance.  Some  were  Board-order  cases 
wliich  had  not  been  enforced ;  others  had  court  decrees,  but  still  com- 
pKance  liad  not  been  achieved.  It  was  impossible  for  the  Board  to  take 
all  cases  to  court,  either  for  original  enforcement  or  for  contempt  ac- 
tion. Some  cases  were  too  old,  some  n.ot  strong  enough,  and  some  were 
border-line  cases  as  to  details  of  compliance.  The  Board,  facing  a  diffi- 
cult situation,  decided  to  try  to  clear  the  decks  by  a  drive  to  "settle"' 
many  of  these  cases.  It  appointed  a  lawyer  to  specialize  in  settlement 
work  and  in  January,  1939,  established"  a  special  Settlement  Section. 
Their  efforts,  with  those  of  the  field  staff  under  pressure  to  put  more 
work  into  compliance  efforts,  resulted  in  an  increase  in  the  number  of 
cases  closed  "on  compliance"  after  Board  and  court  orders  in  the  next 
two  year-^from  29  in  1937-38  to  207  in  1938-39  and  324  in  1939-40.** 
The  settlements  were  supposedly  in  compliance  with  the  Act  and  the 
orders.  But  inevitably  many  were  compromises,  some  on  minor  points 
and  entirely  in  harmony  with  the  purposes  of  the  Act :  others  the  best 
compromise  that  could  be  obtained.  This  meant  frequently  that  some 
of  the  victims  of  discrimination  were  not  reinstated  or  that  less  than 
the  full  amount  of  back  pay  necessary  to  compensate  for  the  loss  of 
earnings  of  workers  discriminated  against  was  paid  or  that  no  mention 
was  made  in  the  notice  posted  by  the  emplover  of  the  fact  that  the  em- 
ployees were  free  to  join  a  union  if  they  so  desired.  Regional  Directors 
were  supposed  to  be  consulted  as  to  the  merits  of  proposed  settlements 
made  from  Washing-ton.*''  However,  the  "Chamberlain  squad"  appella- 
tion which  grew  up  among  the  Board's  staff  for  the  Settlement  Section 
indicated  the  belief  that  unnecessary  compromises  were  made  and  that 
"good  cases"  sometimes  were  "sold^  down  the  river."  There  was  con- 
siderable criticism  from  unions  to  this  effect,  as  well  as  some  from  em- 
ployers of  an  opposite  sort.-'^  This  system,  which  continued  into  1940, 
speeded  up  some  of  the  difficult  cases  and  cleared  the  docket,*'  but  bad 
effects  from  poor  settlements  were  felt  for  a  long  time. 

The  Board  continued,  bv  taking  its  orders  to  the  courts  for  enforce- 
ment, to  get  the  check  on  its  procedures  and  policies  which  was  neces- 
sary in  order  to  establish  the  policies  of  the  Act.  And  in  this  it  was 
strikingly  successful.  Occasionally  courts  disagreed  with  the  Board  in 
interpretation  of  the  facts  or  of  the  law.  But  bv  June  30,  1940,  the  cir- 
cuits courts  had  set  aside  only  27  orders  of  the  Board  out  of  133  cases 
decided  and  had  enforced  the  others  in  full  or  with  modifications  in 
alwut  equal  numbers.  The  Supreme  Court  in  22  decisions  on  Board 
oi-ders  had  set  aside  only  2,  modified  and  enforced  2,  and  enforced  in 
full  18  of  the  orders  of  the  Board.*^ 

In  addition  to  this  check  by  the  judiciary,  the  Board  and  the  Act 
were  subjected  during  the  months  of  1939-40  to  three  full-dress  inves- 
tigations by  congressional  committees,  by  the  Senate  and  House  Com- 
mittees on  Labor,  and  by  the  Special  Investigating  Committee  spon- 
sored by  Congressman  Howard  Smith  of  Virginia.  The  Board  itself 
was  heard  at  considerable  length  and  given  opportunity  to  present 

**  Annual  Reports. 

"  Memo  M-S12  from  Spcretary  to  Regional  Directors,  March  2,  1939. 

*"  Attorney-General's  Committee,  Monograph,  p.  7. 

*'  For  furtlier  discussion  cf.  Bowman,  op.  cit.,  pp.  320-31. 

*«  From  Annual  Reports.  See  infra,  cii.  3,  Table  2. 
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statements,  and  the  critics  of  the  Board  and  the  Act  were  encouraged 
to  air  their  grievances.  The  Smith  Committee  siipoenaed  Board  records 
and  combed  the  files  for  instances  where  misconduct  and  bias  or  in- 
efficiency could  be  charged.  A  few  such  instances  were  found,  of  which 
much  was  made.  AFL  officials  gave  substantial  aid  to  the  critics  by 
their  charges  that  the  Board  was  pro-CIO.  The  Committee  criticized 
the  Board  and  its  staff  for  bias  and  partiality,  inefficiency  and  miscon- 
duct; and  it  claimed  that  the  procedures  did  not  afford  fair  protection 
of  rights  and  that  particidar  policies  were  unreasonable.  It  made  much 
of  isolated  instances  and  disregarded  the  evidence  from  the  large  sup- 
port given  by  the  courts  to  the  Board's  procedures  and  policies.*^  It 
proposed  sweeping  amendments  to  the  law,  which  were  passed  by  the 
House  but  not  by  the  Senate.  Some  of  the  issues  raised  then  and  again 
in  1945-47  will  be  discussed  later.  Suffice  it  to  say  here  that  cri- 
ticism could  legitimately  be  made,  as  we  have  indicated.  But  the  sweep- 
ing attack  upon  the  Board  was  not  justified  by  any  complete  review  of 
the  available  evidence. 

The  most  thorough  study  of  the  Board's  procedures  to  that  time 
had  been  made  at  the  Columbia  Law  School.^°  After  an  exhaustive 
study  of  the  Board's  handling  of  cases  and  the  courts'  review,  it  con- 
cluded :  "The  Board  has  made  a  largely  successful  effort  to  perform 
a  difficult  assignment  by  a  procedure  which,  while  minimizing  the 
chance  of  mistake,  fully  preserves  the.  basic  values  of  traditional 
judicial  processes." 

In  addition,  the  Attorney-General's  Committee  on  Administrative 
Procedure  made  a  detailed  study  of  the  NLRB  during  this  period 
and  reported  as  of  January,  1940.^^  It  made  no  sweeping  criticisms. 
Its  recommendations  were  chiefly  designed  to  increase  efficiency  and 
the  internal  separation  of  functions,  for  example,  by  further'  dele- 
gation of  autohrity  and  by  increasing  the  importance'  of  the  hearing 
officers  and  of  their  reports. 

Finally,  the  Board's  own  defense  of  its  stewardship  during  these 
years  deserves  quotation. 

Our  charter  has  been  the  statute  itself,  as  enacted  by  the  Congress.  Our 
ambition  has  been  to  do  an  orderly,  workmanlike,  professional  job  within 
the  limitations  of  that  charter.  We  have  seen  millions  of  American  workmen 
avail  themselves  of  a  freedom  which  they  never  had  before.  .  .  .  We  have 
seen  thousands  of  employers  put  their  relations  with  their  employees  upon 
a  basis  of  equal  and  mutually  self-respecting  bargaining,  who  had  never  done 
so  before.  We  have  seen  telling  Iilows  dealt  at  the  despicable  practice  of  corrupting 
American  workingmen  by  hiring  them  to  spy  upon  and  betray  their  fellow 
workmen  for  exercising  their  natural  and  legal  rights.  \ 

Unquestionably  we  have  made  mistakes.  We  regx-et  those  mistakes.  We  have 
done  our  best  to  correct  them  when  they  have  been  called  to  our  attention.  We 
shall  continue  to  do  so. 

We  have  been  severely  criticized.  IVIuch  of  that  criticism  could  have  been 
avoided  by  compromising  the  principles  of  the  act.  We  have  chosen  instead  to 
vigorously  put  into  effect  the  principles  of  the  act.  And  we  shall  continue  to 
do  so.^^ 

.r^'^^'^^^K^^l"""'^^^^  ^''Port ;  cf.  also  Its  Minority  Report,  76th  Cong.,  Sd  Sess.,  Report  No. 
1902.  Pt.  2.  April  11.  1940. 

^Waltpr  Gellhorn  and  S.  L.  Llnfleld,  "Politics  and  Labor  Relations— NLRB  Pro- 
cedure."  Cohimbm  Laic  Reinew,  39  (1939),  3S9-9fi. 

=^  Atorne.v-General's  Committee,  Monograph;  U.S.  Senate,  Attornev-General's  Committee 
on  Aclrainistrative  Procedure,  Final  Report.  Senate  Document  No.  8,"77tli  Cong.,  l.st  Sess., 
I>p.  InS^GO,  cited  as  Attorney-General's  Committee,  Final  Report 

53  Chairman  Madden   to   Senate  Committee  on   the  Judiciary,  NLRB  Hearings    (1938). 


250 

And  the  Board's  General  Counsel  in  1939  : 

.  .  .  Changes  leading  to  improvements  in  methods  have  from  time  to  time 
been  found  desirable  and  put  into  effect.  We  will  continue  this  pi'ocess  as 
experience  justifies.  But  I  say  now,  without  hesitation,  that  our  procedure  has 
not  only  survived  as  fiery  a  testing  as  history  affords  an  example  of,  but  that 
it  is  as  full  and  as  fair  as  any  ever  devised  for  the  administration  of  any  law 
by  any  agency  of  government."" 

Some  of  the  improvements  in  administration  which  came  during 
these  ,years  have  already  been  indicated,  and  others  were  to  come 
snortly.  Two  changes  were  made  especially  in  response  to  criticism 
from  employers.  A  new  rule,  adopted  in  1939,  permitted  an  employer 
to  petition  for  an  election  when  he  was  faced  by  conflicting  demands 
of  two  unions  for  recognition,  and  instructions  were  given  Regional 
Directors  to  notify  employers  as  to  the  disposition  of  charges  against 
them,  which  had  not  always  been  done  before. 

In  addition,  the  Economic  Eesearch  Division,  which  had  done 
essential  service  in  providing  economic  materials  needed  as  back- 
ground for  establishing  the  application  of  the  law  in  the  early  cases, 
but  which  had  been  mucli  criticized  by  Congress,  was  abolished  in 
October,  1940,  after  a  rider  banniiig  it  had  been  attached  to  the 
appropriation  bill.^''  Its  ]3lace  was  taken  by  a  smaller  Technical  Serv- 
ice Unit,  to  work  on  technical  problems  such  as  pay-roll  analysis  in 
connection  with  discrimination  cases  and  other  such  assignments, 

1940^5 

By  1940  under  Chairman  3>Iadden's  leadership,  the  major  outlines 
of  the  application  of  the  law  had  been  established  by  Board  and 
court  decisions,  and  there  vrere  signs  of  increasing  acceptance  of  the 
]:)urposes  of  the  Act  by  industry.  The  old  preponderance  of  unfair 
labor  practice  cases  in  the  Board's  work  was  to  give  way  increasingly 
to  representation  cases  and  tlie  holding  of  elections.  The  great  need 
in  the  Board's  work  v.-as  to  im]3rove  administration,  in  the  interest  of 
prompt,  efficient,  and  economical  handling  of  cases,  and  to  increase 
the  em]-)hasis  on  good  and  workable  industrial  relations  practices, 
which  had  to  some  degree  been  lost  sight  of  in  the  tendency  to 
leoralistic  em]:)hasis  in  the  first  five  years.  Tlic  vcar  made  these  needs 
all  the  more  urgent  if  the  Board  was  to  perform  its  wartime  duty  of 
removing  causes  of  labor  strife  which  might  interfere  with  produc- 
tion. When  Chairman  IT.  11.  IMillis,  economist,  arbitrator,  and  former 
member  of  the  old  NLRB.  took  office  in  >Tovem]:>er.  1940,  the  Board 
proceeded  promptly  to  act  on  problems  of  administration,  some  of 
which  liad  been  under  consideration  before.  Gerard  D.  Eeilly's  ap- 
pointment in  October,  1941,  following  the  expiration  of  the  term  of 
Edwin  S.  Smith,  reintroduced  a  legalistic  emphasis  which  was  to 
grow  in  influence  during  his  term.  IMr.  Reilly  had  been  Solicitor  for 
the  Department  of  Labor.  When  Dr.  Lciserson  resigned  in  February, 
1943,  and  was  replaced  by  John  M.  Houston,  former  businessman 
and  member  of  Congress,  the  experienced  industrial  relations  slant 
on  Board  problems  was  somewhat  subordinated  for  a  time;  but  the 

«' Charlos  Pahy  In  Senate  Committee  on  Education  and  Labor,  NLRB  Hearings  (1939). 
Pt.  2.  p.  8.SS. 

»*  Fifth  Annual  Report,  pp.  9,  124. 
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basic  improvements  which  had  been  introduced  in  acTministrativ(5 
organization,  personnel,  and  procedures  were  to  continue. 

The  case  load  rose  sharply  in  the  first  two  years  of  defense  and  war 
production,  reaching  nearly  11,000  cases  in  the  year  1941-12,  then 
dropping  to  9,000  or  more  'for  each  of  the  next  three  years.  But  the 
work  shifted  in  character,  until  in  1942  representation  cases  were  more 
than  half  of  all  cases  filed,  and  by  1944  and  1945  around  7.000  rep- 
resentation cases  were  filed  each  year,  but  only  2,500  complaint  cases. 
To  handle  this  load  the  Board  at  no  time  had  more  than  900  em- 
ployees. Congressional  antagonism  had  cut  the  appropriation  for 
1941,  but  a  supplementary  fund  was  later  given.  Again  in  1942  a  cut 
forced  a  reduction  of  staff  from  889  in  July,  1942,  to  736  by  October, 
1943.^5  Throughout  the  war  period  the  loss  of  experienced  pei-sonnel, 
nearly  40  percent  of  the  male  employees  during  one  year,  made  efficient 
operation  even  more  difficult.  By  stringent  economies  and  increased 
efficiency  in  methods,  however,  the  Board  succeeded  in  closing  nearly 
80  percent  of  the  cases  on  the  docket  during  the  war  years  and  in  stead- 
ily reducing  the  backlog  until  1945.  In  1943,  as  a  result  of  improved 
procedures,  the  time  required  for  handling  cases  had  been  greatly 
reduced.^"  But  the  delays  were  still  too  great  and  a  constant  source  of 
criticism.  These  problems  were  accentuated  in  1944  and  1945  by  the 
necessity  of  conducting  strike  votes  required  under  the  Smith-Connally 
War  Labor  Disputes  Act,  a  duty  which  finally  interfered  seriously 
with  the  major  fvmctions  of  the  Board."  By  summer  of  1945  the  back- 
log of  pending  cases  had  risen  sharply. 

The  approach  of  the  "JMillis  Board"  to  administrative  questions 
was  made  clear  when  the  Board  sent  a  letter  to  all  regional  offices 
in  January  1941,  and  a  few  months  later  called  conferences  of  re- 
gional personnel,  where  "the  major  importance"  of  the  regional  offices 
in  the  work  of  the  Board  was  emphasized.  The  Chairman  expressed 
appreciation  of  the  "tough  jobs"  in  the  field  and  promised  to  work  for 
more  help  and  decent  pay  for  the  field  staff.  He  asked  full  and  frank 
discussion  from  them  in  the  effort  to  improve  methods  of  operation. 
For  some  years  less  than  half  the  staff  had  been  in  the  field,  but  now 
there  was  increased  emphasis  on  the  field  work.  By  1946  nearly  60 
per  cent  of  the  staff  were  in  the  regional  oifices.^^  Moreover,  the  policy 
of  occasional  area  or  general  regional  conferences  of  the  field  staff 
gave  opportunity  for  very  useful  pooling  of  experience  and  discussion 
of  methods.  Such  conferences  bore  good  fruit  in  improving  procedures 
and  efficiency  and  in  the  training  of  new  members  as  well  as  in 
the  intangibles  making  for  high  morale  in  a  hard-working  staff. 

The  establishment  of  a  Field  Division,  early  in  1941,  was  of  major 
importance.  Before  that  a  chief  administrative  examiner  in  the  Sec- 
retary's office  had  been  given  the  work  of  handling  Washington  rela- 
tions with  the  field  on  cases.  But  now  all  such  matters  were  separated 
from  the  Secretary's  office  and  put  in  the  hands  of  the  Field  Division, 
with  a  director  and  three  assistant  directors.  They  had  the  respon- 
se sij/ft^ft  Annual  Report,  p.  3.  See  n.  7,  supra,  for  total  expenditures. 

^"Eighth  Annnal  Report,  pp.  13-14. 

BT  Ibid.,  pp.  74-81  ;  Ninth  Annual  Report,  pp.  72-74  ;  Tenth,  pp.  76-77.  See  discussion 
below,  p.  61.  and  ch.  8,  299. 

'^^  Cf .  Bowman,  op.  cit.,  p.  379;  U.S.  House  of  Represenatives.  Subcommittee  of  the 
Committee  on  Appropriations.  Hearings,  Department  of  Labor-Federal  Security  Agency 
Appropriation  Bill  for  19^7,  79tli  Cong.,  2d  Sess.,  Pt.  1,  May  29,  1946.  p.  749. 
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sibility  of  o-eneral  supervision  of  the  regional  offices,  handling  all  case 
work,  and'^co-ordinating  the  work  of  the  regions  with  that  of  the 
Board.  All  requests  for  advice,  requests  for  authorization,  appeals, 
questions  as  to  compliance,  and  instructions  were  to  be  handled 
throuo-h  the  Field  Division.  The  Legal  Division  continued  to  super- 
vise the  work  of  attorneys  in  the  field.  The  assistant  directors  of  the 
Field  Division  were  to  visit  the  regional  offices  and  advise  and  assist 
the  Eeo-ional  Directors  in  improving  their  methods,  but  the  Regional 
Directors  were  instructed  that  the  Board  expected  them  to  stand  on 

their  own  feet.'^^  ....,.•       t>         i 

The  Attorney-Generars  Committee  on  Administrative  Broceclure 
had  recommended  that  the  Board  delegate  more  authority  and  de- 
centralize administrative  functions.  In  line  with  this  recommendatiop 
the  Board  delegated  to  the  new  Field  Division  complete  responsi- 
bility for  deciding  requests  for  authorization  to  proceed  in  represen- 
tation cases,  unless  advice  was  desired  from  the  Legal  Division,  or 
if  a  new  principle  or  matter  of  general  policy  was  involved,  m  which 
case  the  problem  would  be  referred  directly  to  the  Board.  For  com- 
plaint cases  the  Board  set  up  an  Authorization  and  Appeals  Com- 
mittee with  power  to  act,  except  for  cases  which  should  be  referred 
to  the  Board  because  of  disagreement  or  a  new  question  or  policy 
matter. "^o  The  Board  thus  had  no  connection  with  any  cases  at  tnis 
stage,  unless  on  a  matter  of  general  policy.  The  new  procedure  pro- 
vided for  prompt  and  simplified  handling  of  cases,  with  clear  lines  of 
responsibility. 

Experienced  Regional  Directors  had  long  been  asking  tor  more 
authority  and  autonomy,  especially  in  issuing  complamts  and  notices 
of  heariiig  in  representation  cases.  The  Board  had  been  unwilling  to 
give  theni  this  authority  as  long  as  great  differences  in  efficiency  and 
methods  continued  in  different  regions.  But  this  centralized  control 
meant  unnecessary  paper  work  and  delay,  even  after  the  increased 
efficiency  of  operations  under  the  new  Field  Division  organization. 
By  the  fall  of  1942  the  Board  felt  that  the  organization  and  personnel 
had  been  sufficiently  strengthened,  and  policies  were  by  then  well 
enough  established,  for  it  to  risk  further  decentralization.  Accordingly 
in  October,  1942,  the  Regional  Directors  were  given  authority  to  pro- 
ceed without  authorization  from  "Washington  in  both  complaint  and 
representation  cases.  Only  where  there  were  issues  of  policy  or  novel 
questions  of  fact  or  law,  or  where  the  Regional  Director  and  the 
Regional  Attorney  disagreed,  was  it  necessary  to  request  authori- 
zation from  Washington.  Regional  Directors  could  then  investigate 
cases,  settle  them  by  consent  methods,  permit  their  withdrawal,  dis- 
miss them  subject  t:o  appeal  to  Washington,  or  proceed  to  hearing 
on  their  own  authority.  A  year  later  the  Board  reported  evidence  of 

^^  Sixth  ■i7tnnnl  Report,  pp.  3-9;  Field  Division  Letter  No.  2,  June  10,  1941.  No  dis- 
cussion of  tbe  worlv  of  the  Field  Division  can  omit  tribute  to  the  worlr  of  Oscar  S.  Smith, 
first  as.sistaut  director,  and  then  director  from  September,  1942,  until  the  complete  reorga- 
nization of  the  v.^ork  of  the  Board  in  Aiicrust,  1947.  Ilis  .crreat  administr-ntive  ability  and 
understanding  of  labor  relations  were  lar,s:ely  responsible  for  the  successful  building  of 
organization,  stnff.  and  methods  during  these  years. 

oo  The  Field  Division  handled  requests  for  authorization  first,  then  sent  them  to  a 
Case  Clearance  Unit  in  the  Legal  Division.  If  both  groups  agreed,  the  Regional  Director 
could  proceed  to  Issue  complaint  and  notice  of  hearing.  If  they  disagreed,  the  matter 
went  to  the  Authorization  Committee,  consisting  of  the  Director  of  the  Field  Division, 
the  General  Counsel,  and  the  head  of  the  Case  Clearance  Unit,  whose  decision  was 
final  unless  any  member  wanted  to  refer  a  case  to  the  Board.  Sixth  Annual  Report,  p.  8. 
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successful  handling  of  the  increased  responsibilities  by  the  field  staff. 
About  70  per  cent  of  the  complaints  and  86  per  cent  of  the  notices 
of  hearing  in  representation  cases  had  been  issued  by  the  Ivegional 
Directors  without  prior  advice  to  Washington,  and  the  later  action  by 
Board  of  Trial  Examiner  in  these  cases  upheld  the  Regional  Direc- 
tor in  nine-tenths  of  the  cases.  The  time  from  filing  of  cases  to  the 
opening  of  hearings  also  had  been  substantially  reduced.*^^  As  time 
went  on,  more  and  more  of  the  work  was  thus  handled  by  the 
regional  staff  on  their  own  responsibility,  with  much  saving  of  time 
and  an  increase  in  effectiveness  because  of  the  addition  to  the  prestige 
of  the  local  staff  when  they  could  speak  with  authority.  Separation  of 
functions  was  a  reality  for  a  very  large  part  of  the  work. 

Before  the  Board  could  grant  this  degree  of  autonomy  to  regional 
offices  it  was  necessary  to  standardize  methods  and  policies,  especially 
for  the  handling  of  the  new  great  bulk  of  representation  cases.  Efforts 
along  this  line  were  made  before  1940,  as  indicated  above,  and  much 
more  was  done  in  the  first  year  and  a  half  of  the  Field  Division. 
The  great  contribution  of  the  Field  Division  continued  to  be  the  de- 
velopment of  simplified  and  standardized  procedures  and  forms.  In 
1941  a  series  of  regional  conferences  studied  various  problems,  among 
them  public  relations,  representation  procedures,  compliance  prob- 
lems, and  standardization  of  forms.  Their  reports  were  circulated  to 
the  regional  offices  for  comments,  and  these  and  later  studies  resulted 
in  the  adoption  of  standard  practices,  which  were  revised  on  the 
basis  of  experience.^^  With  the  growing  importance  of  representation 
cases  and  the  necessity  for  efficient  and  speedy  handling  of  hundreds 
of  elections,  much  attention  was  given  to  improving  methods,  in  order 
to  be  sure  that  there  was  every  opportunity  for  free  choice  of  repre- 
sentatives and  that  procedures  were  beyond  possibility  of  complaint.®^ 

It  was  more  difficult  to  standardize  procedures  for  handling  charges 
of  unfair  labor  practices,  but  here  also  progress  was  made  in  elim- 
inating undesirable  differences  in  the  methods  of  different  regions. 
The  possibility  of  standard  forms  for  written  settlement  agreements, 
and  for  notcies  to  be  posted  by  employers  in  comiection  with  com- 
pliance, had  long  been  considered.  The  Board  had  adopted  the  policy 
that  all  such  settlements  should  be  put  in  writing,  and  in  December, 
1942,  a  set  of  standard  agreement  forms  for  the  settlement  of  various 
kinds  of  charges  and  an  accompanying  set  of  standard  notice  forms 
were  sent  to  the  regional  offices  for  trial.  Finally,^late  in  1944,  the 
Board  decided  to  use  a  similar  standard  set  of  forms  for  notices  to  be 
posted  by  employers,  to  be  attached  to  the  Board's  orders  in  formal 
cases. 

The  Field  Division  during  this  time  was  developing  a  field  manual, 
which  was  sent  out  in  April,  1943.  It  was  not  ''designed  as  a  strait- 
jacket  for  field  employees — to  serve  as  a  substitute  for  thinking,  initi- 
ative, growing,  or  use  of  good  judgment — but  as  a  series  of  guide  posts 

^^^Seventh  Annual  Report,  pp.  11-14  ;  Eighth,  pp.  12-14. 

«2  By  early  1942  forms  had  been  accepted  for  consent  election  agreements  and  for  rennrts 
on  elections,  and  the  best  practice  in  election  procedure  had  been  codified,  with  appropriate 
forms.  By  October.  1942.  forms  were  available  for  withdrawal  and  dismissal  letters  as 
well  as  notice  of  hearing.  There  was  a  standard  form  for  recognition  agreements  for 
agreements  for  a  check  of  union  cards  against  company  pay  roll  in  lieu  of  elections,  and 
for  stipulations  for  consent  elections  to  be  followed  by  Board  certification  of  a  winning 
union. 

63  Cf.  Seventh  Annual  Report,  pp.  32-38  ;  Eighth,  pp.  15-16.  Ch.  5,  infra,  pp.  129-31, 
describes  an  election. 
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to  a  better  job."  This  manual,  with  suggestions  on  ways  of  handling 
different  problems,  as  well  as  the  standard  procedures,  was  revised 
during  the  years  and  kept  current,  especially  for  the  use  of  the  new 
staff  members.  There  was  also  a  complete  forms  manual,  kept  up  to 
date  as  revisions  were  made.''* 

Significant  developments  were  made  also  in  the  handling  of  formal 
cases  between  the  hearings  and  the  issuance  of  Board  orders.  Earlier 
weaknesses  in  the  Intermediate  Eeports  had  led  the  Board  to  put  its 
chief  reliance  on  the  report  of  the  attorney  who  reviewed  the  record. 
But  now  the  Board  determined  to  increase  the  importance  of  the  Trial 
Examiner  and  of  his  report.  After  June,  1940,  a  cut  in  the  budget 
necessitated  turning  most  of  the  hearing  of  representation  cases  over 
to  the  field  staff,  and  teh  Trial  Examiners  were  allowed  to  concentrate 
on  their  complaint  cases.  A  staff  of  attorneys  was  assigned  to  assist 
them  in  various  ways  in  preparation  of  their  reports,  by  reviewing 
records,  checking  facts,  and  working  on  legal  precedents.  Although 
the  Trial  Examiners  were  supervised  by  the  Chief  Trial  Examiner, 
the  Board's  policy  was  that  nothing  was  to  be  "dictated"  to  the 
Examiner  and  that  his  report  was  to  be  his  own. 

Intermediate  reports  had  in  some  instances  been  neglected  by  the 
attorneys  of  the  Eeview  Section.  But  now  the  Board  voted  that  the 
attorneys  should  study  tlie  re]:)ort  of  the  Trial  Examiner,  along  with 
briefs,  exceptions,  and  records  of  oral  argument,  before  beginning 
examination  of  the  record  of  the  hearing.  The  Intermediate  Report 
was  to  be  used  as  the  basis  for  the  Board's  decision,  and  review 
attorneys  were  to  indicate  to  the  Board  any  points  at  which  they 
found  that  report  not  supported  by  tJie  record  and  correct  in  law  and 
fact.  Eeview  attorneys,  under  careful  supervision  of  a  more  experi- 
enced attorney,  prepared  a  written  memorandum  for  the  Board  on 
these  points.  The  Board  then  had  for  its  own  study  the  Intermediate 
Report  and  its  accompanying  documents  and  the  memorandum  of 
the  review  attorney  indicating  any  disagreements  with  the  Inter- 
mediate Report.  Each  member  of  the  Board  had  a  legal  assistant  who 
aided  in  the  member's  analysis  of  the  case.  Memoranda  were  circu- 
lated among  the  Board  members  indicating  tlieir  judgment  as  to  the 
proper  decision,  before  the  Board  meetings  at  whifli  decisions  were 
finallj^  made.  Sometimes  the  Trial  Examiner  was  consulted  on  issues 
of  the  credibility  of  witnesses,  often  a  difficult  point  on  which  he  was 
in  position  to  be  of  greater  assistance.  The  Board  sometimes  discussed 
the  evidence  further  with  review  attorneys  and  supervisors.  The 
number  of  times  that  Trial  Examiners  were  overruled  on  major  or 
minor  j:>oints  was  evidence  of  the  independence  of  the  Board  when 
finally  they  made  their  decisions.  Often  from  this  time  on  the  final 
decision  of  the  Board  was  a  fairly  brief  statement  which  incorporated 
the  Intermediate  Report,  adopting  its  finding  of  facts  and  conclusions, 
except  for  any  points  of  difference  especially  noted.  B}^  these  changes 
in  procedure  more  efficient  use  was  made  of  the  experienced  Trial 
Examiners,  and  the  Board  felt  itself  in  a  better  position  to  judge  the 
evidence  and  decide  the  issues.  Moreover,  a  substantial  saving  in 

«*  The  procedures  as  they  had  been  developed  by   1944  were  described   In  some  detail 
In  the  Ninth  Annual  Report,  pp.  7-15.  Cf.  also  Bowman,  op.  cit.,  chs.  13-16. 
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time  in  the  postliearing  processes  was  achieved  by  eliminating  some 
of  the  duplication  of  effort  which  had  been  present  before.'^^ 

The  handling  of  compliance  activities  had  continued  in  an  unsatis- 
factory state,  with  responsibility  divided  between  Washington  and 
the  field,  as  has  been  indicated  above.  Early  in  1943,  however,  the 
regional  offices  were  given  the  primary  responsibility  of  obtaining 
compliance  with  Intermediate  Eeports,  Board  orders,  and  court  orders. 
They  were  to  report  periodically  to  the  Feld  Division.  ^Y\\en  they  re- 
ported with  full  details  that  compliance  on  a  case  was  complete,  if 
Washington  approved  the  case  was  closed  and  the  employer  was  so 
notified.  When  the  Regional  Director  reported  that:  he  could  not  ob- 
tain compliance,  the  case  moved  on  for  a  decision  in  Washington  as 
to  the  next  step.*^*^  Except  when  cases  were  taken  over  by  the  Enforce- 
ment Section  for  legal  action,  the  regional  offices  were  given  credit  in 
their  case  load  for  the  cases  at  the  stage  of  compliance  and  were  ex- 
pected to  give  adequate  attention  to  this  part  of  the  work. 

A  significant  development  during  this  time  was  the  change  of  termi- 
nology, from  the  "settlement"  phraseology,  which  implied  bargaining 
and  compromise,  to  that  of  "adjustment"  in  compliance  with  the  law 
and  "compliance"  with  orders  of  the  Board  or  the  courts.  Compliance 
with  the  law  was  the  aim  in  both  the  informal  cases  and  those  which 
reached  fonnal  stages.  Sometimes  the  purposes  of  the  law  were 
achieved  by  accepting  less  than  technically  full  compliance.  But  ex- 
perience shovred  that  in  tlie  earlier  j-ears  lack  of  attention  to  compli- 
ance in  the  fi.eld  and  division  of  responsibility  had  resulted  in  long 
delays  and  too  frequently  in  a  failure  to  obtain  the  essence  of  com- 
pliance with  the  law.  Such  failures  then  militated  against  the  possi- 
bility of  securing  compliance  with  the  law  by  informal  adjustments. 
The  plan  adopted  at  this  time  assumed  clear  allocation  of  responsi- 
bility to  the  regional  offices  except  when  the  Enforcement  Section 
took  over  for  legal  action,  and  complete  co-operation  between  the 
various  divisions  in  Washington  and  the  regions  in  an  effort  to  obtain 
full  compliance.  The  regional  offices  could  obtain  technical  aid  from 
the  Compliance  Unit  when  compliance  involved  complicated  prob- 
lems, as  of  back  pay  due  to  large  groups  of  employees.  But  the  re- 
sponsibility was  that  of  the  regions. 

A  study  made  for  the  Board  in  1944  found  that  compliance  han- 
dling haci  improved  following  the  increase  in  regional  office  responsi- 
TDility.  Time  necessary  to  secure  compliance  had  been  noticeably 
decreased,  and  there  were  fewer  instances  where  the  quality  of  com- 
pliance seem.ed  doubtful.  But  there  were  still  problems  needing  solu- 
tion before  prompt  compliance  could  be  obtained,  especially  in  a 
small  group  of  difficult  cases.  Many  regional  offices  felt  that  there 
should  be  still  further  delegation  of  authority  to  them  to  determine 
when  compliance  had  been  achieved.  They  welcomed  a  decision  of 
the  Board  late  in  1944  to  order  the  specific  form  of  notice  which  must 

85  Cf.  Fifth  Annual  Report,  p.  123  ;  Sixth,  pp.  4-5,  9  ;  Bowman,  op.  cit.,  pp.  281-96.  The 
first  "short-form"  decision  was  Issued  on  November  4,  1942  (45  NLRB  355). 

™  In  Washington  the  Field  Division  considered  cases  first  and  referred  them  to  the  En- 
forcement Section.  A  Compliance  Committee,  representing  both  groups,  considered  dif- 
ficult cases  and  made  recommendations  to  the  Board  for  action.  A  Compliance  Unit  in  the 
Enforcement  Section  had  in  1940  replaced  the  old  Settlement  Section.  But  it  worked 
only  on  cases  especially  assigned,  with  the  Regional  Director  fully  informed. 
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be  posted  by  an  employer  as  part  of  his  compliance;  that  issue  Avas 
no  longer  one  to  be  bargained  over. 

In  its  effort  to  obtain  compliance  with  its  orders,  the  Board  during 
these  years,  1940-45,  increased  its  litigation  for  the  enforcement  of 
orders  and  substantially  improved  its  record  of  obtaining  court  ap- 
proval. The  Supreme  Court  in  the  five  years  enforced  in  full  22  Board 
orders,  modified  and  enforced  6,  set  aside  none,  and  remanded  two 
for  further  action.  The  circuit  courts,  in  deciding  461  cases,  set  aside 
only  10  per  cent,  in  contrast  to  20  per  cent  in  the  earlier  period,  and 
enforced  Board  orders  in  full  in  over  60  per  cent,  compared  to  40 
per  cent  in  the  first  four  years.^'  The  procedures  and  policies  of  the 
Board  thus  had  substantial  support  from  the  courts. 

The  ultimate  sanction  for  obtaining  compliance  was  through  a  pe- 
tition to  the  circuit  court  to  find  an  employer  in  contempt  for  failure 
to  obey  the  order  of  the  court  enforcing  the  Board's  order.  The  Board 
had  been  slow  to  use  this  technique,  and  the  earlier  results  had  not 
been  encouraging.  In  1938  and  1939  there  were  only  four  contempt 
cases,  in  three  of  which  the  petition  was  denied,  and  in  only  one  was 
the  employer  found  in  contempt  of  court.  But  in  1940  ten  petitions 
were  filed,  and  in  the  next  years  more  use  was  made  of  this  device. 
By  the  end  of  1945  a  total  of  sixty-eight  contempt  petitions  had  been 
filed.  The  filing  of  the  petition  was  enough  to  bring  about  compliance 
in  twenty-two  of  the  cases,  and  in  thirty  cases  the  com.pany  was  found 
in  contempt.  There  had  been  a  substantial  increase  in  the  willingness 
of  courts  to  stand  behind  their  orders  and  require  compliance.*^^  No 
employer  was  punished  for  contempt,  however,  but  they  were  per- 
mitted to  purge  themselves  by  bringing  themselves  into  compliance, 
paying  the  back  pay  required,  or  otherwise  complying  with  the  order. 

By  1945,  then,  the  Board  had  achieved  much  in  improving  and 
standardizing  its  methods  in  the  important  work  in  the  regional 
offices  and  increasing  the  efficiency  of  the  work  in  Washington.  It 
had  delegated  substantial  responsibility  to  Regional  Directors  and 
to  other  officers  in  Washington,  thus  increasing  the  internal  sepa- 
ration of  functions.  It  had  established  a  habit  of  studying  its  experi- 
ence through  staff  committees  and  special  studies  by  an  operating 
analyst  and  continuing  study  of  methods  and  policies  in  consultation 
with  its  field  offices.  In  spite  of  large  turnover  during  wartime,  the 
key  positions  were  filled  by  experienced  and  competent  people,  and 
the  agency  was  operating  at  a  creditable  level  of  efficiency.  And  its 
record  in  the  courts  had  continued  to  be  good. 

1945-47 

The  NLEB  came  into  the  postwar  years,  its  last  two  years  under 
the  Wagner  Act,  with  a  firm  basis  in  law  and  experience  which  had 
been  tested  by  the  courts  and  an  efficient  administrative  organization 
which  had  been  improved  through  the  3^ears  as  a  result  of  criticism 
and  appraisal  by  the  public,  governmental  committees,  and  the  Board 
itself.  Administrative  developments  during  these  two  years  were  only 
to  carry  further  the  trends  toward  greater  internal  separation  of 
functions  by  delegation  of  authority  and  decentralization. 

^  From  A7tnual  Reports.  See  infra,  eh.  3.  Table  2. 
•»  Annual  Reports,  esp.  Eighth,  pp.  62-63  ;  infra,  ch.  3,  Table  3. 
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Change  in  the  personnel  of  the  Board  itself  were  reflected  more 
in  certain  changes  in  direction  or  emphasis  in  the  decisions  on  cases, 
to  be  discussed  later,  than  in  administrative  organization.  Upon  the 
retirement  of  Dr.  jMillis,  on  July  5,  1945,  Paul  H.  Herzog,  a  lawyer 
who  had  been  a  member  and  later  Chairman  of  the  New  York  State 
Labor  Kelations  Board  from  1937  to  1944,  became  Chairman.  Yfhen 
Mr.  Reilly's  term  expired,  he  was  replaced  on  August  27,  1946,  by 
James  J.  Reynolds,  whose  experience  had  been  in  personnel  work  in 
industry  and  in  la])or  relations  work  in  the  NaA^\ 

The  case  load  during  these  years  rose  to  all-time  highs.  Labor 
shifts  during  reconversion,  new  organization  drives  by  AFL,  CIO, 
and  independent  union,  with  possibly  some  increase  of  resistance  by 
industry  after  the  end  of  the  war,  brought  representation  petitions 
to  10,600  and  unfair  labor  practice  cases  to  over  4,000  new  cases  in 
1946-47.  More  than  5,500  elections  for  the  choice  of  bargaining  rep- 
resentatives were  conducted  during  the  first  postwar  year,  and  6,900 
during  the  second.  In  addition,  for  the  first  six  months  of  this  period 
the  Board  was  still  required  to  hold  strike  votes  under  the  War  Labor 
Disputes  Act.  During  the  year  ending  June  30,  1945,  there  had  been 
573  such  elections,  but  in  the  months  following  the  Board  was 
swamped  with  a  deluge  of  strike  notices.  In  September,  307  were 
filed;  in  October,  666;  in  November,  587.  By  that  time  four  of  the 
regional  offices  were  doing  nothing  but  handling  these  cases.  In  six 
months  1,214  strike  votes  v\-ere  conducted,  including  the  polling  of 
the  employees  of  Ford,  General  Motors,  and  Chrysler.  Finally  by  a 
rider  to  the  Appropriations  Act  the  Board  was  relieved  of  the  duty  of 
holding  any  further  such  elections,  effective  December  28,  1945.^^ 
But  its  regular  work  had  been  seriously  set  back  during  the  time. 

Congress  had  not  permitted  an  increase  in  staff,  and  until  Decem- 
ber, 1945,  the  personnel  was  still  under  800.  A  deficiency  appropri- 
ation then  permitted  an  increase  in  staff,  which  reached  990  by  June, 
1946.  Nevertheless,  the  backlog  of  pending  cases  had  risen  by  that 
time  to  4,600.  In  spite  of  this,  the  antagonism  to  the  Board,  shown 
in  the  rising  attempt  to  change  the  law,  resulted  in  an  appropriation 
which  required  the  Board  to  drop  more  than  20  per  cent  of  its  staff, 
reducing  it  by  April,  1947,  to  720.'°  With  miprecedented  numbers  of 
representation  disputes  needing  to  be  determined,  and  a  large  num- 
ber of  charges  of  violations  of  the  law,  and  in  spite  of  continuing 
efforts  to  increase  efficiency  of  operations,  the  Board  was  able  to  close 
only  about  two-thirds  of  the  cases  on  its  docket  during  these  years, 
and  by  the  end  of  the  period  over  5,000  cases  were  still  pending. 
Delays  in  operations  were  very  serious,  to  the  disadvantage  of  both 
employers  and  unions.  Cases  which  had  to  go  to  formal  hearing  and 
decision  by  the  Board  took  six  or  seven  months  in  representation 
cases,  and  eighteen  to  twenty  months  for  complaint  cases,  the  Chair- 
man reported  in  early  1947."^ 

Instructions  were 'sent  to  the  field  to  make  every  effort  to  reduce 
the  numl3er  of  cases  going  to  hearing  by  settling  them  at  informal 

"9  Eleventh  Annual  Report,  pn.  68-69.  91  ;  NLRB  Press  Release,  November  12,  1943. 

''"Eleventh  Annnal  Report,  p.  6;  Senate  Appropriations  Committee,  Hearings,  19^8, 
p.  870.  See  supra,  n.  7.  ,  . 

"  U  S.  House  of  Representatives,  Subcommittee  of  the  Committee  on  Appropriations, 
Hearings,  Department  of  Lalor-Federal  Security  Agency  Appropriation  Bill  for  19^8, 
80th  Cong.,  1st  Sess.,  1947,  Pt.  1,  p.  648. 
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stages  whenever  reasonably  possible.  Representation  cases  were  to 
be  given  priority.  The  Board  curtailed  its  taking  of  jurisdiction  in 
marginal  cases,  where  the  company  was  small  or  shipped  little  out  of 
the  state,  and  dismissed  many  such  cases  "for  budgetary  reasons," 
as  well  as  a  feeling  that  it  was  unwise  for  the  federal  government  to 
step  in.  It  created  several  subregional  offices,  close  to  the  source  of 
cases,  in  order  to  reduce  travel  time  and  expense."  The  Bureau  of 
the  Budget  was  asked  to  survey  the  Washington  office  in  the  interest 
of  economies.  Increased  delegation  of  authority  to  regional  offices 
also  cut  down  time  and  unnecessary  duplication  of  effort.  The  Board 
had  earlier  begun  the  practice  of  holding  public  hearings  for  the 
consideration  of  proposed  changes  in  policies  or  procedures,  as  in 
regard  to  a  change  in  the  system  of  run-off  elections,  a  proposed 
extenison  of  employers'  right  to  petition,  and  the  issue  of  supervisors' 
rights  under  the  Act.'^  In  1945,  also,  the  Board  instituted  a  plan  for 
an  annual  conference  of  union  and  management  attorneys  to  con- 
sider problems  and  proposals  for  changes  in  methods." 

A  very  significant  innovation  during  this  time  was  the  prehearing 
election,  which  Regional  Directors  had  long  wanted,  and  which  was 
discussed  at  the  attorneys'  conference  in  October,  1945.  The  Board 
hoped  to  decrease  the  number  of  hearings  and  ordered  elections,  by 
providing  that  in  simple  cases  involving  only  one  union  and  with  only 
minor  issues  in  dispute,  the  Regional  Director  miglit  hold  an  election 
without  waiting  for  a  hearing  and  Board  order,  but  without  preju- 
dice to  the  right  to  a  later  hearing  if  desired  by  either  party.  It  was 
of  course  desirable  to  have  the  co-operation  of  the  employer  to  the 
extent  of  supplying  a  pay  roll  and  observers  for  the  election ;  but  some 
elections  were  successfully  conducted  without  his  co-operation  by 
taking  affidavits  from  each  worker  as  to  his  eligibility  to  vote.  Either 
side  could  challenge  the  ballot  of  any  person  whose  right  to  vote  in 
the  unit  was  in  doubt,  and  such  ballots  were  segregated.  After  the 
election,  a  hearing  and  decision  by  the  Board  could  be  asked  for  by 
either  party.  As  was  hoped,  the  great  majority  of  cases  were  closed 
by  agreement  after  the  election,  with  recognition  of  unions  which 
won,  or  an  agreement  for  certification  by  the  Board.  The  result  was  a 
great  saving  of  time  in  resolution  of  disputes.''^  There  were  no  sub- 
stantial objections,  and  the  method  was  being  used  with  success  even 
in  some  two-union  cases. 

As  a  result  of  tliis  variety  of  pressures,  restraints,  and  improvements 
in  methods  the  Board  succeeded  during  these  two  years  in  reducing 
the  proportion  of  cases  closed  which  required  fonnal  action  to  about 
7  per  cent  of  the  complaint  cases  and  20  per  cent  of  the  represen- 
tation cases.  Of  the  latter  in  1946-47  more  than  half  of  those  closed 
were  adjusted  informally.  Of  the  complaint  cases,  however,  only  20 
per  cent  were  adjusted  informally,  and  more  than  70  per  cent  were 

"  IMd.,  p.  646. 

■^3  Eighth  A7inual  Report,  p.  14  ;  NLRB  Press  Releases,  January  24,  1944,  and  May  20, 
1944. 

'*  Eleventh  Annual  Report,  p.  6. 

''^Ihid.,  pp.  6-8.  Twelfth  Annual  Report,  pp.  3.  89.  In  the  seven  months  endin?  June  SO, 
1946.  of  lis  cases  closed  after  prehearing  elections,  only  16  had  required  a  hearing  and 
Board  order  after  the  election.  In  the  next  fiscal  year.  1946-47,  of  626  prehearing  election 
cases  closed,  only  172  required  subsequent  hearings.  During  il946-47  there  were  644  such 
elections.  The  Increase  in  the  use  of  the  prehearing  election  device  also  must  have  been 
an  important  factor  in  the  decrease  of  Board-ordered  elections  from  nearlv  1,200  in  the 
previous  year  to  876  for  this  year. 
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withdrawn  or  dismissed,  an  unprecedented  proportion  to  be  fonnd 
not  "'■good  cases,"  '"^  It  was  impossible  to  measure  the  extent  to  which 
budgetary  limitations  and  '"tougher  standards"  by  the  Board  for  find- 
ing unfair  labor  practices  may  have  resulted  in  eliminating  cases 
where  there  was,  in  reality,  interference  by  employers  with  the  right 
to  organize.  The  trend,  whether  good  policy  or  not,  was  toward  a  less 
complete  protection  of  labor's  rights  under  the  ActJ^ 

In  1946  after  the  passage  of  the  Administrative  Procedure  Act,^^ 
the  Board  carefully  reconsidered  its  organization  and  procedures  to 
see  what  changes  were  made  necessary.  That  law  had  followed  many 
years  of  study,  by  the  Attorney-General's  Committee  on  Administra- 
tive Procedure  and  by  congressional  committees.  It  set  up  "standards 
of  fair  play"  to  guide  all  the  administrative  agencies,  including  the 
XLRB,  Avhicli  had  had  much  consideration  during  these  investiga- 
tions. Since  1941  the  Board,  as  we  have  seen  above,  had  increased 
the  separation  of  functions  and  delegation  of  powers  within  the 
agency.  After  careful  study  of  the  new  law  by  a  committee  of  per- 
sonnel from  its  major  divisions,  the  Board  concluded  that  it  was 
already  meeting  in  all  substantial  respects  the  requirements  of  the 
law."^  The  Board  rewrote  its  Rules  and  Regulations^  however,  making 
what  changes  were  necessary,  making  the  rules  more  explicit,  and 
adding  language  of  the  new  Act  where  pertinent.  The  new  rules  also 
incorporated  some  recommendations  made  at  the  area  conferences  of 
regional  staffs  during  that  year  as  well  as  the  details  of  well-estab- 
lished practices.  One  major  change  made  by  the  APA  itself  was  to 
give  the  Trial  Examiners  independence  and  security  of  tenure,  pro- 
tected by  the  Civil  Service  Commission,  independent  of  ratings  by 
the  agency  itself .®° 

The  autonomy  of  the  regional  ofllces  furtlier  increased  during  these 
two  3^ears.  As  before,  Regional  Directors  could  issue  complaints  and 
notices  of  hearing  in  representation  cases  without  prior  authorization 
from  "Washington  except  in  cases  involving  doubts  as  to  jurisdiction, 
novel  issues,  or  a  few  particularly  difficult  kinds  of  situations.  The 
Appeals  and  Review  Committee,  representing  the  Field  and  Legal 
Divisions  in  "Washington,  handled  requests  for  advice  and  could  if 

70  Ttrelffh  Anvual  Fcport,  p.  71. 

'^'  An  Tinpublishpcl  I\I.A.  thesis  nt  the  Univer=:it.v  of  Minnesota,  by  Frank  Faser,  former 
flelfl  examiner  for  the  Board,  on  Informnl  Procedures  of  the  NLRB,  points  ont  that 
v;ithdrawals  by  the  unions  are  often  inyoluntary,  and  "if  this  be  true,  and  it  certainly 
seems  to  be.  a  larire  amount  of  worker  unrest  caused  by  real  or  imaginary  violations  of 
the  Act  is  not  remedied  bv  the  Board." 

''s  Public  Lnw  404.  79th  Cone:..  2d  Sess..  .Tune  11,  1946.  This  Act  was  the  culminntion 
of  a  Ion?  study  of  the  administrative  ajrencies.  Earlier  bills  such  as  the  Wnlter-Lo?an 
Bill,  which  failed  of  passage,  had  attempted  more  drastic  regulation  of  the  independent 
administrative  agencies. 

™  Divid  Findiing.  "NLRB  Procedures  :  Effects  of  the  Administrative  Procedure  Act." 
American  Bnr  Asxncintion  Journal.  ?,S  C1947).  14-17,  S2  :  U.S.  Senate,  Committee  on 
Labor  and  Public  Welfare,  TIearinqs,  Labor  Relations  Program,  .<=;Oth  Concr..  1st  .Sess..  1947 
Pt.  4,  pp.  1925-.S1.  1S9S-1901.  As  reauired  by  the  law.  the  Board  published  a  detailed 
repoT-t  on  its  orsranization  and  procedures  in  the  Federal  Register,  Vol.  11  (September  11. 
1940  V  No.  177.  Pt.  2.  Sec.  3.  pp.  177A-602-2.3. 

s^The  Board  chan<red  its  terminology  to  call  the  field  personnel  who  conducted  hearines 
in  rppre=;pntation  cases  hearing  officers  as  distinct  from  the  trial  examiners.  Their  brief 
memoranda  indicatine  the  Issues  and  their  recommendations  after  hearings  were  to  ffo 
directly  to  the  Review  Section  with  the  record.  For  both  representation  cases  and 
complaint  cases  rules  were  changed  to  permit  intervention  of  interested  parties  at  hear- 
ings with  less  formality.  In  complaint  cases  the  Board  made  clear  that,  in  addition  to  using 
the  assistance  of  review  attorneys,  it  consulted  sometimes  with  Trial  Examiners  but  not 
with  any  agents  who  participated  in  the  prosecuting  or  investicration  of  the  case.  A  new 
rule,  required  by  the  APA,  provided  that,  when  Regional  Directors  dismissed  charges  of 
petitions,  the  reasons  were  to  be  stated  in  writing.  Previously  there  had  usually  been  in- 
formal notification  of  the  reason  for  such  action,  but  now  ai  more  formal  notice  was  to 
be  given. 
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necessary  take  the  question  to  the  Board,  but  only  rarely  was  this 
necessary.  Appeals  from  the  dismissal  of  petitions  or  charges  were  con- 
sidered b}^  this  committee,  which  then  gave  their  recommendation  to 
the  Board.  Committee  members  might  not  after  that  advise  the  Board 
in  regard  to  the  decision  of  those  or  related  cases.  Cases  which  were 
closed  by  adjustment  did  not  require  approval  from  Washington,  ex- 
cept where  there  was  a  stipulation  for  a  Board  order  or  court  order,  or 
if  there  Vv^as  disagreement  between  the  Regional  Director  and  the  Re- 
gional Attorney. 

On  the  perennial  problem  of  getting  compliance  with  the  formal 
orders,  a  regional  conference  committee  in  June,  1946,  urged  that  more 
responsibility  be  given  to  the  regional  offices,  even  to  the  extent  of 
initiating  and  handling  contempt  action.  As  a  result,  new  instructions 
put  complete  responsibility  for  compliance  upon  them,  and  cases  were 
closed  on  compliance  when  the  Regional  Director  sent  in  his  closing 
compliance  report.  He  could  ask  for  teclmical  assistance  or  advice  and 
could  recommend  further  legal  action,  but  those  later  steps  would  be 
taken  only  when  the  Enforcement  Section  agreed  and  began  action. 
Often,  however,  attorneys  in  the  field  argued  cases  in  the  circuit  courts. 
After  a  decree  or  contempt  adjudication,  it  was  again  the  full  respon- 
sibility of  the  regional  office  to  obtain  compliance.  Some  sources  of  de- 
lay were  thus  eliminated. 

As  to  representation  cases,  also,  the  Regional  Director  had  a  large 
degree  of  authority,  initiating  formal  action  in  most  instances  without 
prior  advice  from  Washington,  holding  prehearing  elections,  or  dis- 
missing cases  subject  to  appeal  to  Washington  as  in  complaint  cases. 
Where  he  was  able  to  obtain  agreement  for  determination  of  repre- 
sentatives by  consent  election  or  consent  cross-check  of  cards  against 
pay  roll,  his  rulings  were  held  to  be  final,  unless  arbitrary  or  capri- 
cious. 

Thus  the  Board,  by  delegating  such  authority  to  the  Regional  Di- 
rectors, had  largely  decentralized  the  handling  of  the  great  bulk  of  its 
case  work,  informal  and  formal,  in  the  investigating  and  prosecuting 
stages  and  the  handling  of  representation  elections.  By  delegating  au- 
thority to  the  Committee  on  Appeals  and  Review,  it  kept  clear  of  con- 
sideration of  cases  in  the  early  administrative  stages  except  for  the 
rare  case  where  a  policy  question  was  involved  or  where  it  had  to  con- 
sider an  appeal  from  the  Regional  Directois'  action.  It  was  increas- 
ingly careful  to  segregate  itself  in  its  decisional  activities  from  the  Field 
Division  or  regional  officers  who  had  handled  cases  at  the  earlier  stages. 
The  Review  Section  functioned  as  a  general  pool  of  law  clerks  for  the 
Board,  with  no  connection  in  their  handling  of  cases  with  the  person- 
nel who  earlier  investigated  or  prosecuted  these  cases.  The  Trial  Ex- 
aminers were  assured  independence  in  their  conduct  of  hearings  and 
in  preparing  their  Intermediate  Reports,  and  the  Board  consulted  them 
in  connection  with  the  decision  process  only  when  their  special  exper- 
ience with  the  case  would  help  in  the  weighing  of  the  evidence.  But 
with  all  this  degree  of  separation  of  functions  and  decentralization,  a 
unified  policy  could  be  attained,  since  the  Board  was  responsible  in 
general  for  the  determination  of  policy  and  for  the  administrative 
organization  which  carried  out  the  policies. 

In  spite  of  the  growing  criticism  of  the  Act  and  the  Board  in  Con- 
gress and  tlie  public  press  during  these  two  years,  the  Board  continued 
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successfully  to  perform  the  important  functions  for  which  it  was  es- 
tablished, especially  through  the  elections  to  determine  representatives 
in  nearly  7,000  cases.  Through  informal  processes  also  it  continued  to 
dispose  of  the  great  bulk  of  the  cases  Avhich  came  before  it,  in  the  spirit 
of  the  administrative  process.  It  achieved  compliance  with  the  law  in 
a  substantial  number  of  cases,  either  by  informal  adjustment  or  by. 
compliance  after  formal  orders.  The  courts,  moreover,  continued  to  up- 
liold  the  Board's  decisions  in  the  great  majority  of  cases.^ 
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CONCLUSION THE   CRITICISM   AND   THE   E\TDENCE 

Criticisms  of  the  XLRB  that  stemmed  from  dislike  of  the  Act  itself 
and  its  purposes,  or  opposition  to  certain  practices  over  which  the 
Board  had  no  control  under  the  Act,  or  criticisms  of  particular  policies 
of  the  Board  in  its  case  decisions  are  not  the  issue  at  this  point.  But  a 
number  of  criticisms  of  the  administration  of  the  Act  continued  to  be 
repeated  in  various  forms  throughout  the  life  of  the  Wagner  Act.  The 
chief  of  these  charged:  (1)  that  the  Board,  being  its  own  '"prosecutor, 
judge,  and  juiy,"  had  prejudged  cases  before  they  came  up  for  decision 
and  could  not  therefore  make  a  fair  decision ;  related  was  the  charge 
that  the  actual  decisions  vrere  often,  in  effect,  made  by  subordinates; 
(2)  that  due  process  was  denied  also  because  bias  and  partialit}'  pre- 
vented fair  investigation,  fair  hearing,  and  impartial  decision;  (3) 
that  the  Board  did  not  adequately  weigh  all  the  e\ddence  and  based 
decisions  upon  evidence  which  would  not  stand  up  in  court,  while  the 
courts  were  prevented  by  the  law  from  going  behind  the  Board's  find- 
ings of  fact  to  make  their  ov'.m  appraisal  of  the  evidence.  Such  charges 
were  made  so  frequently  for  so  long  a  period  that  by  sheer  weight  of 
repetition  they  received  large  credence.  It  is  important  to  look  at  the 
record,  hovv-ever,  to  see  whether  they  were  justified. 

The  "prosecutor,  judge,  and  jury"'  charge  is  a  general  attack  upon 
the  administratiA'e  agency  system,  not  only  on  the  NLRB.  It  is  very 
significant  that  Congress  itelf  in  passing  the  Administrative  Proce- 
dure Act  in  104:6  continued  the  inclusion  of  all  the  functions  of  admin- 
istration of  certain  laws  witliin  the  agencies  set  up  for  the  purpose,  but 
with  provisions  to  insure  the  internal  separation  of  functions.  The 
NLRB,  as  we  have  seen  above,  through  the  years  increased  its  delega- 
tion of  authority  and  its  own  separation,  as  the  decision-making  group, 
from  the  earlier  functions  of  investigating  and  prosecuting  cases,  in 
the  interest  of  meeting  the  public  criticism  on  this  score.  There  is  no 
real  evidence  of  abuse  under  the  earlier  system.  ^Moreover,  in  the  early 
stages  of  administering  a  new  law  it  was  essential  that  the  Board  keep 
a  close  check  on  the  handling  of  cases  while  policy  was  being  estab- 
lished. In  the  later  years  the  separation  had  gone  so  far  that  many  of 
the  critical  statements  about  the  Board's  administration  bore  little  if 
any  resemblance  to  what  actually  was  being  done.  The  Board  had 
largely  solved  the  problem  of  maintaining  separation  between  the  dif- 
ferent parts  of  the  agency :  those  wliich  investigated,  handled  the  great 
bulk  of  cases  informally,  administered  the  determination  of  representa- 
tion questions  in  the  field,  and  prosecuted  the  complaint  cases  requiring 
formal  action;  the  Trial  Examiners  who  heard  such  cases;  and  the 
Board  itself  which  with  the  assistance  of  the  review  attorneys  decided 

8^  Tivelfth  Annual  Report,  p.  41.  See  itifra,  ch.  3,  Table  2. 
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the  formal  cases.  Yet  it  was  able  to  maintain  the  unity  of  policy  which 
j-esulted  in  its  very  successful  record  for  infonnal  settlements,  what 
the  Attorney-General's  Committee  called  "numerically  and  otherwise, 
the  life-blood  of  the  administrative  process— negotiations  and  infonnal 
settlements."  "  If  tliere  had  been  any  basis  in  the  early  histoiy  for  the 
charge  that  review  attorneys  exerted  undue  influence  on  decisions,  this 
also  was  reduced  as  time  went  on.  The  Board  improved  its  posthearing 
procedures  by  increasing  the  value  and  importance  of  the  Trial  Esam- 
inere'  report \and  requiring  that  review  attorneys  use  these  docmiients 
and  prepare  written  reports  for  the  Board  on  their  analysis  of  the 
record  and  the  Intel-mediate  Report.  The  machinery  itself  «iemecl  to 
provide  adequate  safeguards  for  the  integrity  of  the  quasi-judicial 
process,  subject  only  to  the  possibility  of  human  error.^'^ 

The  sweeping  charges  of  bias  and  prejudice  made  against  the  Board 
and  its  stall'  must  be  viewed  in  the  light  of  the  fact  that,  as  the  Attorney- 
GeneraFs  Committee  pointed  out,^sincere  belief  in  the  policies  and 
principles  of  the  Act  "cannot  be  called  bias  or  prejudice,  however  dis- 
tasteful such  an  attitude  may  be  to  parties  or  counsel  who  believe  these 
policies  and  principles  to  be  unwise  or  unfair."  '*  In  the  early  days  of 
the  Act,  with  an  inexperienced  and  enthusiastic  staff,  operating  in  an 
atmosphere  of  great  hostilitv,  some  of  the  criticism  had  a  basis  in  fact. 
The  Board  did  not  entirely  solve  its  problem  of  developing  a  competent 
staff,  and  especially  in  the  first  years  the  work  in  the  field  was  very  un- 
even. To  some  extent  the  unevenness  continued.  But,  with  experience 
and  trainino-,  the  development  of  methods  of  supervision  and  standards 
of  procedure,  and  the  elimination  from  the  staff  of  people  not  suited 
to  tlie  job  of  thorough,  impartial  investigation,  the  Board  had  to  a 
large  deirree  solved  this  personnel  problem,  and  this  despite  the  tre- 
mendous" turnover  in  staff  incidental  to  the  war.  Moreover,  the  fact 
that  in  the  first  ten  years  about  half  of  all  charges  of  unfair  labor  prac- 
tices were  withdrawn  or  dismissed  at  the  informal  stages,  and  a  still 
laroer  proportion  in  the  last  two  years,  gives  no  support  to  the  claims  of 
prolabor  bias  in  case  handling.'^'Mistakes  there  could  still  be,  and  un- 
doubtedlv  were,  but  the  question  is  whether  the  procedures  were  such 
as  to  protect  all  parties  from  the  effects  of  individual  shortcomings,  if 
they  existed. 

83  Attornpy-Oenprars  Committee,  F/na?  i?e?Jor*,  pp.  5S-o9.  ,^    u        r    i       T,r^„„« 

83  Cf  U  S'  House  of  Representatives.  Committep  on  Education  anrl  Labor,  Lahor-Mavagc- 
ment  Relati'otifi  Act.  19',7.  Minoritu  Report,  Report  No.  24.5,  SOth  Conjr.,  1st  Sess..  April  11. 
lf>47  np  74-75  "Xo  claim  has  been  made  that  the  NLRB  has  not  fully  complied  with  its 
provisions  [in  the  Administrative  Procedure  Act].  ...  The  hearincs  before  the  commit- 
tee did  not,  in  our  opinion,  disclose  any  abuses  arising  out  of  the  present  procedures  ot 
the  .   .   .   Board." 

8*  Attornev-General's  Committee.  .1fono(7?a?i7i,  p.  17.  „        ^,  -u      t     ^ 

85  Cf  statement  of  Chairman  Madden  in  a  19.^8  broadcast :  "Here  then  are  many  hundreds 
of  cases  where  the  emplover  is  exonerated  on  the  merits.  .  .  .  Yet  our  critics  go  on  parroting 
the  statement  that  we  always  find  that  the  employer  is  wrong.  .  .  .  Would  they  havens 
spend  our  time  and  that  of  the  employer  and  his  employees  and  the  public  s  money  going 
tbT-oueh  the  motions  of  a  formal  hearing  in  order  to  prove  to  ourselves  what  we  already 
have  learned  from  our  investigation?  ...  I  asl?  our  critics  what  they  liave  to  suggest  as  an 
improvement  over  our  method  of  eliminating  cases  which  are  not  well  founded  and  1  asu 
them,  in  all  decencv,  not  again  to  mouth  or  write  the  falsehood,  hundreds  of  times  false, 
that  we  proceed  against  employers  whenever  unions  renuest  us  to  do  so.  Ouoled  In  Josepn 
Rosenfarb  The  77atitonal  Labor  Policy  and  How  It  Works  (New  York  :  Harper  &  Bros., 
1940),  pp.  4S6-87. 
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It  must  be  admitted  that  there  were  widespread  complaints  by  em- 
ploj'ers  of  bias  and  prejudice.  By  1947  these  charges  seemed  to  be 
made  more  frequently  in  the  areas  where  the  purposes  of  the  Act 
were  less  generally  accepted  and  where  ''old-fashioned"  unfair  labor 
practices  still  were  frequently  found.  The  correlation  appears  more 
than  accidental.  Many  employers  who  felt  that  there  had  been  bias 
earlier  had  no  complaints  to  make  of  recent  years  or  complaints  based 
on  their  own  experience.  Some  of  them  acknowledged  candidly  that 
it  was  difficult  to  separate  their  feeling  toward  the  Act,  which  at  least 
at  first  was  very  "hard  to  take,"  and  their  appraisal  of  the  Act's  ad- 
ministration. The  fear  and  insecurity  aroused  by  the  drastic  changes 
in  industrial  policy  which  were  forced  by  the  "Wagner  Act  were  not 
conducive  to  approval  of  the  actions  of  the  administrative  agency, 
however  honest  and  objective  it  might  be.  The  staff,  moreover,  did 
not  achieve  the  superhuman  feat  of  administering  the  Act  so  tact- 
fully that  those  who  came  in  conflict  vrith  it  enjoyed  the  experience. 
To  some  extent  it  was  a  question  of  manners,  of  field  examiners  and 
trial  attorneys  who  were  yoimg  and  lacking  the  polish  of  professional 
courtesy.  Some  of  them  let  their  enthusiasm  for  the  purposes  of  the 
Act  show  when  cold  objectivity  in  the  investigation  of  a  particular 
set  of  facts  was  called  for.  But  the  facts  were  very  human,  emotionally 
charged  facts  in  many  cases,  and  complete  objectivity  was  difficult 
to  achieve.  To  some  extent  this  resulted  in  overwriting  in  early  de- 
cisions, when  the  facts  would  have  spoken  for  themselves  adequately 
in  colder,  less  colorful  language.^  All  these  problems  were  much  on 
the  minds  of  the  Board  members,  and,  as  administration  improved, 
there  can  be  no  doubt  that  there  was  less  basis  for  criticism  than 
there  may  have  been  earlier.  And  always  there  were  safeguards  if 
abuses  occurred,  by  appeal  to  Regional  Directors  against  any  im- 
proper action  of  the  staff,  and  to  the  Board  from  actions  of  Regional 
Directors,  and  finally  to  the  courts.  Xo  doubt  some  cases  were  adjusted 
simply  because  employers  could  not  afford  to  fight  cases  through  the 
courts.  But  study  of  the  available  evidence  makes  it  seem  very  doubtful 
that  much  if  any  actual  injustice  was  done  to  employers — and  weighed 
against  that  is  a  considerable  volume  of  violations  of  the  Act  which 
were  never  remedied  by  the  Board. 

It  was  charged  also  that  the  Board  and  staff  were  pro-CIO.  This 
will  be  considered  further  in  connection  Avith  discussion  of  the  craft- 
unit  issue.^'  The  AFL  with  the  rise  of  the  CIO  felt  its  interests  en- 
dangered at  a  number  of  points,  and  it  reacted  with  fear  and  ansfer 
when  Board  decisions  failed  to  protect  the  claimed  "vested  rights"  of 
older  unions  against  the  new  rivals.  Especially  important  were  the 
issues  as  to  craft  units,  as  to  setting  aside  of  contracts  made  by  mi- 
loritv  unions  or  v;ith  illegal  assistance  by  employers,  the  holding  of 
elections  in  spite  of  contracts  claimed  to  be  a  bar  to  the  petition,  and 
protection  of  individuals  from  discharge  for  advocating  a  shift  to  the 

*>  Cf.  the  comment  by  the  Second  Circuit  Court  in  enforcing  the  Remington  Rand  order, 
infra,  ch.  4.  n.  9. 

'*•  Infra,  ch.  5,  pp.  143-44. 
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CIO.  All  these  will  be  discussed  below.  Study  of  the  record  shows 
that  the  Board  in  general  impartially  applied  its  carefully  thought- 
out  policies,  however  they  fell.  But  on  each  of  these  issues  it  was 
most  often  older  unions  that  were  hurt,  and  newer  groups  who  were 
aided,  by  these  policies.  The  AFL  Executive  Council  protested  bit- 
terly against  ''pro-CIO  bias"  and  ''abuse  of  power"  by  the  Boards.^^ 
In  a  time  of  the  rapid  rise  for  the  first  time  of  a  rival  to  the  AFL,  it 
would  have  taken  more  than  a  Solomon  to  protect  the  interests  of  a 
large  group  of  new  unionists  without  arousing  the  ire  of  the  old-line 
craft  union  group.  Undoubtedly  the  staff  as  a  whole  was  sympathetic 
to  the  ncAv  expanding  labor  movement  on  an  industrial  basis  and 
sometimes  glad  to  see  a  challenge  to  particular  old  unions  which  had 
been  intrenched  without  much  democratic  control  or  genuine  con- 
cern for  the  interests  of  their  members.  This  is  not  to  say,  however, 
that  the  staff  was  prejudiced  in  its  handling  of  cases.  Its  job  was  to 
administer  the  Act,  not  to  protect  an  old  union  against  a  new  one 
if  the  employees  desired  a  change.  The  charge  of  biased  adminis- 
tration is  not  upheld  by  the  record  of  handling  AFL  and  CIO  cases. 

The  issue  of  whether  fair  hearings  were  provided  and  requirements 
of  due  process  met  is  crucial.  Company  counsel  have  often  held  that  a 
hearing  was  unfair,  and  in  a  few  cases  the  Board  itself  set  a  record 
aside  and  ordered  a  new  hearing.  The  critics,  however,  always  cited 
a  small  group  of  cases ^®  in  v.hicli  courts  criticized  the  conduct  of 
hearings  or  the  attitudes  of  Trial  Examiners  ^''  and  the  four  cases  in 
which  orders  were  set  aside  on  the  ground  that  there  had  not  been  a 
full  and  fair  hearing.^^  They  omitted  to  mention  that  these  are  only 
a  handful  of  instances  out  of  the  more  than  seven  hundred  court  de- 
cisions on  enforcement  of  Board  orders  by  1947.  And  they  suppressed 
the  much  longer  list  of  court  opinions  in  which  there  were  comments 
on  the  fairness,  courtesy,  and  impartiality  vrith  which  hearings  were 
conducted.  The  Supreme  Court,  in  early  cases,  upheld  the  basic  pro- 
cedures as  affording  due  process.^-  We  have  found  also  some  twenty- 
four  decisions  by  ten  different  courts,  in  which  courts  denied  the 
charge  that  the  hearing  had  been  unfair  or  made  specifically  favor- 
s'Cf.  Aniprifan  Fpderatinn  of  Labor,  Report  of  Ej-ecutive  Council  to  Anmtal  Convention, 
19S8,  pp.  6f>-71,  75;  1939.  pp.  116-20;  19-^3,  pp.  .S6-37  ;  JS-M,  pp.  54-60;  and  others. 

^®  Cf.  T.  R.  Iserman.  Influstrial  Peace  and  the  Wagner  Act  (New  York:  McGraw-Hill 
Book  Co.,  1947),  p.  62.  See  also  infra,  ch.  4.  n.  1. 

"o  Consoliflatert  Edison  Co.  v.  NLRB,  .305  U.S.  197.  226  (19.3S)  ;  Ciipples  Co.  Manufac- 
turers V.  NLRB,  106  P.  2d  100.  11. S  (C.C.A.8.  19.39)  ;  NLRB  v.  Ford  Motor  Co.,  114 
F.  2d  905.  909  (C.C.A.6,  1940)  ;  NLRB  v.  Air  Associates,  Inc.,  121  F.  2d  586,  5S9 
(CCA. 2.  1941). 

others  which  could  be  added  are:  NLRB  v.  Cleveland  Cliffs  Iron  Co.,  13.3  F.  2d 
295.  302  (CCA. 6.  1943)  :  NLRB  v.' Western  Cartridge  Co.,  138  F.  2d  551,  553  (CC.A.2, 
1943)  :  NLRB  V.  McGouzh  Bakeries  Corp..  153  F.  2d  420,  421-22  (CCA. 5.  1946)  ;  also 
in  Donnelly  Garment  Co.  v.  NLRB.  151  F.  2d  S54  (C.C.A.S,  1945).  thp  case  was 
remanded  for  the  taking  of  evidence  which  had  been  excluded  by  the  Trial  Examiner,  but 
the  S'lprenie  Court  on  review  found  no  want  of  due  process  in  the  Board's  proceedings.  330 
U.S.  219  (1947). 

01  Montgomer.v  Ward  and  Co.  v.  NLRB.  103  F.  2d  147.  156  (C.C.A.S,  1939)  ;  Inland 
Steel  Co.  V.  NLRB.  109  P.  2d  9,  14-17  (C.C.A.7,  1940)  ;  NLRB  v.  Washington  Dehydrated 
Food  Co.,  lis  F.  2d  980,  9S6  (C.C.A.9,  1941)  ;  NLRB  v.  Henry  K.  Phelps  Jr.,  136  P.  2d 
562.  566  (C.C.A.S,  1943). 

«2NLRB  V.  .Tones  and  Laughlin  Steel  Corp.  301  U.S.  1,  47  (1937)  ;  Myers  v.  Bethlehem 
Shipbuilding  Corp.,  303  U.S.  41  (1938). 
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able  comments  on  the  conduct  of  hearings.^"  The  final  proof  of  the 
fact  that  clue  process  cannot  have  been  denied  extensively  is  seen  in 
the  fact  that  the  Supreme  Court  set  aside  only  two  out  of  fifty-nine 
of  the  Board's  orders  which  it  reviewed  through  June,  1947,  and  the 
circuit  courts  set  aside  only  12.6  per  cent  in  their  705  decisions  on 
Board  orders.^^ 

Critics  complained  also  that  the  Board  based  its  decisions  upon 
inadequate  evidence  and  that  the  courts'  power  of  review  was  too 
limited  to  insure  proper  jjrotection  of  the  rights  of  employers.  The 
Act  required  the  Board  to  base  its  decisions  upon  findings  of  fact 
from  "all  the  testimony  taken."  and  the  rules  of  evidence  prevailing 
in  courts  were  not  to  be  controlling.  The  power  of  the  courts  to  re- 
view Board  orders  was  limited  by  making  the  findings  of  the  Board 
conclusive,  if  "supported  by  evidence."  This  arrangement  was  based 
on  the  usual  theory  of  administrative  law,  that  in  a  complex  field 
"decisions  based  upon  evidential  facts  under  the  particular  statute 
[should  be]  made  by  experienced  officials  with  an  adequate  appreci- 
ation of  the  complexities  of  the  subject."  ^^  The  Supreme  Court  early 
made  clear,  however,  that  "supported  by  evidence"  means  by  "sub- 
stantial evidence,"  and  "sul)stantial  evidence  is  more  than  a  mere 

^■^  A  few  of  the  more  recent  might  be  quoted  :  "The  record  does  not  justify  a  finding 
that  the  Board's  decision  was  reached  as  a  result  of  bias  and  prejudice  or  that  the 
manner  in  which  the  hearings  were  conducted  denied  the  company  due  process  of  law. 
On  the  contrary  we  are  left  with  strong  impression  that  much  of  the  conduct  complained 
of  was  deliberately  provoked  by  counsel  for  the  Company,  possibly  to  lay  a  basis  for  a 
defense  to  charges  which  otherwise  could  not  be  met."  NLRB  v.  Weirton  Steel  Co.,  135 
F.  2d  494.  497  (C.C.A..3,  1943). 

".  .  .  without  indicating  an  agreement  with  the  Trial  Examiner  in  all  the  rulings,  we 
think  his  attitude  was  fair  and  impartial  to  both  sides  under  conditions  which"  it  is 
understatement  to  describe  as  difficult."  Berkshire  Knitting  Mills  v.  NLRB,  139  F.  2d 
134.  138  (C.C.A.3,  1943). 

"We  have  carefully  read  the  entire  record  for  the  atmosphere  and  course  of  the 
proceedings.  .  .  .  The  Trial  Examiner  properly  manifested  and  exercised  the  courtesy, 
consideration,  patience  and  restraint  necessary  on  the  part  of  a  hearing  officer.  He  ac- 
corder  the  parties  liberal  and  equal  scope  in  introducing  evidence  and  cross-examining 
witnesses."  NLRB  v.  May  Department  Stores.  154  F.  2d  533,  539  (C.C.A.S,  1946). 
The  entire  list  of  such  decisions  found  is  as  follow.s  : 

NLRB  V.  Mackay  Radio  and  Telegraph  Co..  .304  U.S.  333,  350-51  (193S) 

NLRB  V.  Remington  Rand.  Inc.,  94  F.  2d  862,  873  (C.C.A.2,  1938) 

Jpfferson  Electric  Co.  v.  NLRB.  102  F.  2d  949,  954  (CCA. 7.  1939) 

Wilson  and  Co.  v.  NLRB,  103  F.  2d  243,  245  (CCA.S.  1939) 

NLRB  V.   Stackpole  Carbon  Co.,  105  F.  2d  167,  177    (C.C.A.S,  1939)    (cert.  den.  308 

U.S.  605) 
Kansas  City  Power  and  Light  Co.  v.  NLRB  111  F.  2d  340,  357   (C.C.A.S,  1940) 
Subin,  ct  al.  v.  NLRB,  112  F.  2d  320.  332   (CCA. 3,  1940) 
Continental  Box  Co.  v.  NLRB  113  F.  2d  93.  96  (CCA. 5.  1940) 

Eagle-Picher  Mining  and  Smelting  Co.  v.  NLRB.  119  F.  2d  903,  906  (C.C.A.S,  1941) 
Bethlehem  Steel  Co.  v.  NLRB.  120  F.  2d  641.  652  (C.A.D.C,  1941) 
NLRB  V.  Luxuray,  Inc.,  123  F.  2d  106.  109  (C.C.A.2.  1941) 

NLRB  V.  Newberry  Lumber  and  Chemical  Co..  123  F.  2d  831,  833^  (C  C  A  6   1941) 
NLRB  V.  Baldwin  Locomotive  Works.  128  F.  2d  39.  47  (C  C.A.3,  1942) 
NLRB  V.  Condenser  Corp.,  128  F.  2d  67,  79-80  (C.C.A.3,  1942) 
NLRB  V.  Goodyear  Tire  and  Rubber  Co..  129  F.  2d  661,  663  (C  C  A  5   1942) 
NLRB  V.  Acme  Evans  Co.,  130  F.  2d  477.  482-83  rC.C.A.7.  1942) 
NLRB  V.  Gallup  American  Coal  Co.,  131  F.  2d  665,  668  (CCA. 10.  1942) 
NLRB  V.  Weirton  Steel  Co.,  135  F.  2d  494.  497   (C.C.A.3    1943) 
.Tacksonville  Paper  Co.  v.  NLRB.  137  F.  2d  148  (C.C.A.S   1943) 
Berkshire  Knitting  Mills  v.  NLRB,  139  F.  2d  134  (CCA.  3    1943) 
NLRB  V.  Thomp.son  Products.  Inc..  141  F.  2d  794.  799  (C.C.A.9,  1944) 
NLRB  V.  Grieder  Machine  Tool  and  Die  Co..  142  F.  2d  163   166  (C  C  A  6   1944) 
NLRB  V.  May  Department  Stores.  154  F.  2d  53.3.  539  (C  C  A  8   1946)   '   ' 
.T  and  H  Garflnkel  v.  NLRB,  162  F.  2d  256-57  (C.C.A.2   1947) ' 
»t  Eleventh  Annual  Report,  p.  52  :  Twelfth,  p.  41.  Cf.  infra,  ch.  3,  Table  2. 
8-  Republic  Aviation  Corp.  v.  NLRB.  324  U.S.  793,  800  (1945) 
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scintilla.  It  means  sncli  relevant  evidence  as  a  reasonable  mind  might 
accept  as  adequate  to  support  a  conclusion.*'  ^^  In  two  cases  where 
the  Supreme  Court  found  the  Board's  decisions  not  supported  by  sub- 
stantial evidence,  it  set  them  aside,  although  in  both  instances  some 
of  the  Justices  agreed  with  the  Board.^^  Circuit  courts,  applying  the 
same  test,  did  not  hesitate  to  set  Board  orders  aside  when  they  did 
not  find  them  supported  by  substantial  evidence,  but,  as  we  have 
seen,  the  denials  of  enforcement  were  relatively  few  among  the  cases 
which  reached  the  courts. 

Some  of  the  sharply  critical  comments  by  courts  which  are  often 
cited  came  in  the  early  years  when  the  Board,  guided  by  the  courts, 
was  working  out  its  standards  as  to  evidence.^*  Occasionally  courts 
accepted  reluctantly  their  limited  power  to  review  the  Board's  find- 
ings, although  they  recognized  that  there  was  substantial  evidence 
to  support  the  Board's  conclusions.''^  In  other  decisions,  on  the  con- 
trary, courts  indicated  that  they  recognized  the  case  for  giving  to 
specialized  expert  agencies  the  original  right  to  determine  questions 
of  fact  and  draw  conclusions  from  tliem.^""  Several  court  decisions 
specifically  denied  charges  that  the  Board  had  ignored  evidence  fa- 
vorable to  the  employer.^"^ 

The  Attorney-General's  Committee  in  its  report  on  the  NLEB  found 
that  the  Board  had  in  the  main  followed  the  traditional  rules  of  evi- 
dence with  no  major  departure  from  established  principles,  althoiigh 
hearsay  was  admitted  "if  the  evidence  appeai-s  likely  to  open  up  a  nevv' 
line  of  inquiry  previously  undeveloped  or  if  the  parties  are  able,  by 
virtue  of  their  own  knowledge,  to  explain  or  contradict  the  statement 
if  it  is  inaccurate."  ^°-  The  Administrative  Procedure  Act,  moreover, 
did  not  change  the  requirements  as  to  substantial  evidence  or  the  lim- 
itation of  the  power  of  review  by  the  courts  of  the  agency's  findings 
of  fact. 

The  record  therefore  does  not  support  the  charges  that  there  was 
inadequate  protection  of  the  rights  of  the  accused  through  Board  pro- 
cedures and  the  light  of  appeal  to  the  courts.  Occasional  mistakes,  if 
they  were  made,  or  if  the  majority  of  the  court  believed  that  they  had 
been  made,  were  rectified  by  the  setting-aside  of  the  Board's  orders. 
Only  by  a  rejection  of  the  basic  theory  of  administrative  law  can  a 
case  be  made  against  the  Board's  record  as  a  whole  on  these  issues. 
The  criticisms  stemmed  in  the  main  from  dislike  of  the  legislation 
itself.  As  one  student  of  the  subject  has  said :  "Business  men  subject 
to  these  unpopular  types  of  regulation  would  in  general  be  glad  in- 
deed to  have  the  broadest  possible  judicial  review  in  the  hope  of  water- 
ing down  and  delaying  the  effectiveness  of  the  regulation."  "^  The 

M  Consolidated  Edison  Co.  v.  NLRB,  305  U.S.  197,  229  (1938). 

o^NLRB  V.  Columbian  Enameling  and  Stamping  Corp.,  306  U.S.  292  (1939)  ;  NLRB  v. 
Sands  Manufacturins?  Co.,  306  U.S.  332  (1939). 

83  Cf.  NLRB  V.  Union  Pacific  Stages,  99  F.  2d  153  (C.C.A.9.  1938)  :  NLRB  v.  Thomp- 
son Products,  97  F.  2d  13  (CCA. 6.  1938)  :  Ballston-Rtillwater  Knitting  Co.  v.  NLRl-5, 
98  F.  2d  758  (CCA.  2,  1938)  ;  NLRB  v.  Empire  Furniture  Corporation,  107  F.  2d  92 
(CCA. 6.  1939)  ;  NLRB  v.  Reynolds  International  Pen  Co.,  162  F.  2d  680  (CCA. 7,  1947). 

«9Cf.  Wilson  and  Co.,  Inc.,  v.  NLRB,  126  F.  2d  114  (CCA. 7,  1942)  ;  NLRB  v.  Colum- 
bia Products  Corp.,  141  F.  2d  687  (CCA. 2,  1944). 

'fo  Cf.  NLRB  V.  Standard  Oil  Co.,  138  F.  2d  885  (CCA. 2,  1943)  ;  International  Asso- 
ciation of  Machinists  v.  NLRB,  IdO  F.  2d  29  (C.A.D.C,  1939)  ;  Republic  Aviation  Corp., 
r.  NLRB.  324  U.S.  793,  800  (1945). 

101  Cf.  NLRB  V.  Sartorius  and  Co..  140  F.  2d  203  (C.CA.2,  1944)  ;  NLRB  v.  Lalster- 
Kauffman  Aircraft  Corp.,  144  F.  2d  9  (CCA. 8,  1944). 

^'^  Attornev-General's  Committee.  Monograph,  pp.  19-20  ;  cf.  also  its  Final  Report,  pp. 
70-71  :  and  fJellhorn,  op.  cit.  pp.  36.3-77. 

i"3  Robert  E.  Cushman,  The  Independent  Regulatory  Commissions  (New  York  :  Oxford 
University  Press,  1941),  p.  692. 
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propagandist  teclinique  of  repeating  falsehoods  so  often  and  witli  such 
assurance  that  they  are  believed  almost  had  a  parallel  here.  Certainly 
some  employers  in  1947  had  no  criticism  to  make  from  their  own  ex- 
perience of  the  Board's  hearings  or  use  of  evidence,  although  they  re- 
ported hearing  criticisms  by  others.  Apparently  actual  criticism  based 
on  personal  experience  was  much  less  widespread  than  was  implied 
by  the  most  vocal  objectors.  One  employer,  perhaps  typical  of  some 

others,  said :  "Of  course  we  have  been  well  taught  by  Senator ." 

A  different  set  of  issues,  not  considered  by  the  critics  who  won  their 
case  in  1947,  was  whether  the  Board  at  any  time  failed  to  enforce  the 
law  with  the  vigor  needed  for  full  effectuation  of  the  purposes  of 
the  Act.  Unions  tended  to  this  point  of  view  in  the  later  years.  In 
so  far  as  the  issue  refers  to  particular  policies  in  decisions,  it  is  outside 
the  scope  of  this  chapter.  But  the  "ubiquitous  Congressman"  asking 
favors  for  his  constituent,^"*  fears  of  Appropriations  Committee  re- 
prisals for  vigorous  prosecution  of  cases  against  politcally  important 
companies,  and  organized  group  pressures  on  behalf  of  particular 
unions  or  employers  in  certain  cases  were  all  difficult  to  withstand  and 
might  conceivably  result  in  dropping  or  delaying  cases  or  in  "water- 
ing-down" decisions.  Somewhat  similar  were  the  pressures,  when  any 
member  of  the  Board  showed  signs  of  being  "politically  minded," 
which  could  and  probably  did  occasionally  result  in  a  staff  appoint- 
ment less  than  the  best  available.  There  was  a  question,  too,  whether 
the  Board,  or  Board  members,  should  be  available  to  confer  with 
parties  to  a  case  or  their  supporters.  The  Board  never  thought  it 
necessary  to  shut  itself  off  from  conferences  which  might  help  to 
achieve  understanding  and  compliance  with  the  Act.  Yet  there  were 
dangers,  especially  if  an  individual  member  had  private  conferences — 
a  practice  definitely  not  approved  by  most  of  the  Board  members.  And 
there  was  danger  of  the  charge  of  yielding  to  pressure,  if  not  the 
fact,  when  there  were  such  conferences.  Proof  of  whether  this  actually 
happened  in  any  cases  is  difficult,  but  as  former  Chairman  Millis  once 
said,  "There  have  been  embarrassing  attempts  to  see  a  Board  mem- 
ber, rather  than  the  Board  itself,  and  assertions  have  been  made  that 
to  do  this  was  a  matter  of  legal  right.  It  might  be  that  a  member  of 
the  Board  would  badly  wish  to  be  free  from  such  things  and  to 
protect  himself  against  rumors,  which,  all  will  agree,  are  superabun- 
dant in  Washington."  The  protection  against  such  dangers  lies  of 
course  in  the  integrity  and  courage  of  the  members  of  the  Board. 
Certainly  most,  if  not  all,  of  the  members  of  the  NLEB  through  the 
years  were  beyond  the  possibility  of  suspicion  of  yielding  to  such 
improper  influence.^°^  If  at  any  point  this  Board,  or  any  other  ad- 
ministrative agency,  failed  to  live  up  to  the  responsibility  to  decide 
cases  honestly  and  courageously,  this  Vv'ould  be  a  matter  of  human 
error  and  of  the  men  appointed  to  the  Board.  It  should  not  be  held 
the  fault  of  the  administrative  procedures  or  of  the  law  itself. 

^"^  Cf.  discussion  of  inaction  bv  administrative  agencies  a^  a  result  of  such  improper 
influence  in  Jnsppli  P.  Chaniberl.iin,  Noel  T.  Dowling,  and  Paul  R.  Hayjs,  The  Judicial 
Function  in  Federal  Administrative  Agencies  (New  York:  Commonwealth  Fund,  1942), 
P-   90.  •  .  ^      ^. 

i<«  Cf.  another  statement  of  former  Chairman  Millis  :  "Qualifications  for  membership 
on  the  Board  consist  of  integrity,  a  sense  of  responsibility,  impartiality  and  freedom  from 
influence  bv  any  special  group  or  organization,  general  sympathy  with  the  Act  to  be 
administered,  knowledge  of  men  and  relationships,  and  great  industry.  These  present, 
other  special  qualifications  may  be  important.  One  of  these  Is  an  intimate  Isnowledge  of 
law,  particularly  industrial  relations  laiv.  Another  is  an  extensive  knowledge  of  industrial 
relations,  the  variations  in  customs  in  industry,  etc.,  and  along  with  these,  there  must  be 
a  balanced  mind  and  an  ability  to  team  with  others  who  may  have  different  views  with 
regard  to  some  matters." 
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A  study  of  the  record  of  the  Board's  administration  leads  inevitably 
to  the  conclusion  that  the  Board  on  the  whole  had  solved  the  major 
problems  of  efficient  and  fair  administrative  processes,  except  as 
limited  by  inadequate  funds  and  staiT.  It  liad  listened  to  the  criticisms 
and  had  steadily  improved  its  organization,  staff,  and  methods  of 
operation  in  order  to  insure  equita])le  and  impartial  handling  of 
cases  in  the  informal  stages  and  a  judicial  consideration  of  the  merits 
of  cases  which  required  formal  decision.  While  the  Board  might,  and 
we  think  did  sometimes,  make  mistakes  or  fail  to  act  when  action  was 
needed,  and  there  was  room  for  difference  of  opinion  among  experts 
on  matters  of  policy,  the  commonly  accepted  criticisms  of  its  achnin- 
istrative  processess  largely  disregarded  the  available  evidence  on  its 
operations.  It  is  significant  that,  during  these  years  while  adminis- 
trative problems  were  being  solved,  the  virulence  of  the  attacks  upon 
the  Board  increased,  especially  after  V-J  Day.  And  finally,  in  1947, 
this  structure  was  largely  destroyed  by  the  extensive  revision  of  ad- 
ministration under  the  Labor  Management  Relations  Act  of  1947. 


12.  (Source:  National  LaAvyers  Committee  of  the  American 
Liberty  League,  Pittsburgh,  Pa.,  Smith  Bros.  Co.,  Inc.,  Law 
Printers  [1935]) 
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This  Summary  and  Report  on  the  Constitutionality  of  the  National 
Labor  Relations  Act  was  initially  prepared  by  the  Subcommittee  on 
Industrial  Relations  and  Labor  Legislation  of  the  National  Lawyers 
Committee.  It  was  then  submitted  to  all  members  of  the  National 
Lawyers  Committee  for  their  approval  or  criticism.  Following  this 
submission  and  as  a  result  thereof,  the  report  is  now  issued  in  its 
present  form  as  the  Report  of  the  National  Lawyers  Committee. 

Raoul  E.  Desveknine, 
Chairman,  National  Laicyers  Committee, 

15  Broad  Street,  New  York  City. 

SUMMARY  OF  COXCLUSIOXS  AS  TO  THE  CONSTITU- 
TIONALITY OF  THE  NATIONAL  LABOE  RELATIONS 
ACT 

The  undersigned,  members  of  the  National  Lawyers  Committee  of 
the  American  Liberty  League,  were  appointed  members  of  a  subcom- 
mittee to  investigate  and  report  on  recent  developments  in  federal 
labor  legislation. 

Our  Report  was  originally  submitted  to  the  entire  membership  of 
the  National  Lawyers  Committee  for  their  suggestions  and  approval 
and  thereafter  was  revised  as  herewith  submitted  with  the  approval 
of  the  Committee. 

It  has  been  our  task  to  consider  such  legislation  from  its  constitu- 
tional aspects,  with  particular  emphasis  upon  the  relation  of  such  leg- 
islation to  our  traditional  and  constitutional  methods  of  dealing  with 
industrial  relations. 

The  National  Labor  Relations  Act,  which  was  approved  by  the  Pres- 
ident of  the  United  States  on  July  5, 1935,  represents  the  first  attempt 
of  the  Federal  Government  to  enact  comprehensive  labor  legislation, 
designed  to  cover  the  entire  field  of  industrial  disputes.  Consequently 
this  new  legislation  provided  the  focal  point  of  our  investigation.  In 
our  report,  which  is  submitted  herewith,  we  have  endeavored  to  pre- 
sent an  anal5"sis  of  the  probable  effects  of  the  statute,  followed  by  a 
consideration  of  its  constitutionality,  against  the  backgromid  of  our 
political  history.  The  scope  of  the  subject  required  a  somewhat  exten- 
sive and  detailed  analysis  of  the  Act.  For  that  reason  we  are  setting 
forth  here  a  brief  summary  of  our  conclusions  and  are  referring  to 
the  report  itself  for  the  supporting  argiunents  and  citation  of  decisions 
of  the  Courts. 

The  primary  object  of  the  statute  is  to  define  rules  to  govern  collec- 
tive dealings  by  employees  with  their  employer.  The  Act  expressly  de- 
clares that  representatives  selected  by  a  viajority  of  employees  in  a 
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particular  bargaining  unit  shall  be  the  exclusive  representatives  of  all 
the  employees  in  that  unit,  to  bargain  with  the  employer  on  matters 
involving  wages,  hours  of  work  and  other  conditions  of  employment. 
The  Board  is  empowered  to  determme  who  are  the  representatives  of 
the  majority,  which  they  may  do  by  means  of  an  election  or  such  other 
method  as  the  Board  may  select.  The  unit  of  representation,  whether 
it  be  the  employer  miit,  the  plant  miit,  the  craft  imit,  or  some  other 
unit,  is  likewise  left  to  the  discretion  of  the  Board.  Individual  em- 
ployees and  minority  groups  have  no  right  to  negotiate  with  their  em- 
ployer as  to  wages,  hours  or  conditions  of  employment,  the  only  right 
reserved  to  them  being  to  present  individual  '"grievances'-  or  complaints 
to  the  emploj'er. 

It  is  our  belief  that  this  provision  of  the  statute  constitutes  an 
illegal  interference  with  the  individual  freedom  of  employees,  as 
guaranteed  to  them  by  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States,  which  provides  in  substance  that  no  person  shall  be 
deprived  of  life,  liberty  or  property  without  due  process  of  law.  The 
freedom  sanctioned  by  the  Constitution  includes  the  right  of  each  man 
to  follow  any  occupation  and  to  sell  his  own  labor  on  his  own  terms. 
The  National  Labor  Relations  Act  constitutes  a  severe  threat  to  that 
freedom  in  more  ways  than  one.  Highly  competent  workmen,  who  are 
accustomed  to  demand  and  obtain  the  best  price  for  their  labor,  may 
find  their  wages  fixed,  to  their  detriment,  by  the  agreements  of  the 
agents  of  the  more  numerous,  but  less  capable,  employees.  The  right  of 
the  individual  employee  or  group  of  employees  to  make  their  own 
bargains  is  eliminated  and  the  right  of  a  minority  to  form  its  own 
associations,  for  bargaining  purposes,  is  ignored.  Finally,  employees 
who  refuse  to  participate  in  the  selection  of  representatives  are  pre- 
sumably boimd  by  its  results,  even  though  they  have  not,  even  im- 
pliedly, consented  to  the  selection  of  the  chosen  representatives. 

These  interferences  with  the  individiiars  freedom  of  contract  should 
be  considered  against  a  background  of  even  more  serious  practical  re- 
straints which  are  sanctioned  by  the  Act.  Under  its  terms,  national 
labor  organizations  may  become  the  exclusive  representatives  of  em- 
ployees, despite  the  existence  of  a  substantial  group  in  opposition.  It  is 
expecting  too  much  to  suppose  that  unions  will  faithfully  represent 
and  bargain  for  non-members,  who  have  not  submitted  themselves  to 
the  payment  of  dues  and  penalties  and  to  numerous  regulations  of  the 
association.  As  a  consequence,  dissenting  employees  are  completely 
deprived  of  representation ;  their  wages,  hours  of  labor  and  conditions 
of  employment  will  be  determined,  not  by  their  desires,  but  by  the  will 
of  the  national  organization.  Otherwise,  they  may  be  compelled  to  join 
a  union  not  of  their  own  free  choice. 

A  similar  observation  may  be  made  with  respect  to  the  position  of 
the  employer.  He  will  find  himself  required  to  bargain  with  the 
representatives  certified  by  the  Board,  deprived  of  the  right  to  negoti- 
ate with  minority  groups  or  individual  employees.  Yet  our  traditional 
interpretation  of  the  Constitution  has  assured  to  every  employer  and 
every  employee  the  right  to  make  their  own  bargains,  and  has  pre- 
served to  each  freedom  and  equality  of  bargaining  powers. 

Discrimination  in  the  matter  of  hiring  and  discharging  or  in  the 
tenure  and  condition  of  employment  against  union  members  is  pro- 
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scribed.  The  right  of  every  disgruntled  employee  to  call  upon  his  em- 
ployer for  a  public  explanation  of  every  promotion,  transfer,  or  dis- 
charge, will  seriously  interfere  with  efficient  management  and  dis- 
cipline, places  a  heavy  burden  of  responsibility  upon  employers  and 
is  a  departure  from  our  traditional  policy  of  resting  the  sole  authority 
in  matters  of  this  character  in  the  employer.  Similar  provisions  in 
earlier  legislation,  both  State  and  Federal,  have  been  invalidated  be- 
cause of  their  interference  with  the  normal  right  of  the  employer  to 
hire  and  fire  in  the  best  interests  of  his  business. 

So  far  as  legal  effect  is  concerned,  the  statute  binds  only  the  em- 
ployer. It  is  a  practical  restraint  upon  his  freedom  of  contract,  because 
he  is  deprived  of  bargaining  equality.  The  Board's  decisions  with 
respect  to  the  representation  of  employees  and  its  orders  against  un- 
fair labor  practices  are  final  and  binding  upon  the  employer.  He  may 
be  required  to  bargain  with  a  particular  group  or  enjoined  from  nego- 
tiating with  another  group.  At  the  same  time  he  may  be  punished  for 
discharging  or  demoting  an  employee  or  required  to  continue  in 
employment  an  employee  whom  he  does  not  choose  to  employ.  On  the 
other  hand,  since  the  statute  expressly  reserves  the  right  to  strike, 
there  is  nothing  to  prevent  individual  employees  or  groups  of  em- 
ployees from  withdrawing  from  employment.  Groups  who  are  dis- 
satisfied with  the  decision  of  the  Board' may  strike,  notwithstanding 
their  agreements,  and  minority  groups  who  are  not  satisfied  with  the 
bargains  made  by  the  representatives  of  a  majority,  may  refuse  to 
abide  by  them,  through  a  walkout,  although  the  employer  is  bound 
to  observe  their  terms.  Unlike  English  labor  legislation,  the  Act 
makes  no  effort  to  regulate  the  activities  of  unions  or  to  insure  respon- 
sibility on  their  part. 

There  are  other  arbitrary  interferences  with  the  normal  freedom 
of  an  employer.  Refusal  to  negotiate  or  bargain  with  a  particular 
group  is  made  an  offense  against  the  statute,  if  the  National  Labor 
Eelations  Board  certifies  that  group  as  the  exclusive  re]>resentative 
of  his  employees.  Again,  the  employer  is  not  permitted  to  render 
financial  or  other  support  to  an  organization  of  his  employees,  even 
though  his  employees  may  have  requested  or  demanded  that  he  extend 
such  assistance  to  them.  Jurisdiction  is  vested  in  the  National  Labor 
Eelations  Board  to  try  and  determine  questions  of  private  contract 
rights  and  its  determination  of  factual  matters  is  made  final  and 
conclusive:  neither  trial  by  jury  nor  the  customar}^  safeguards  of 
judicial  rules  of  evidence  are  preserved. 

It  is  our  belief  that,  in  these  respects,  the  statute  unnecessarily  and 
arbitrarily  infringes  upon  the  individual  liberties  of  the  employer  and 
the  employee,  and  is  therefore  invalid. 

We  have  also  considered  tlie  statute  from  the  standpoint  of  the 
power  of  Congress  to  enact  it.  It  is  almost  unnecessary  to  state  the 
proposition  that  labor  relations  and  industrial  controversies  are  mat- 
ters which  are  subject  to  the  powers  reserved  by  the  Constitution  to 
the  several  States.  The  Federal  Government  is  one  of  defined  and 
limited  powers,  without  jurisdiction  to  intervene  in  matters  of  internal 
policy.  It  is  not  a  complete  sovereignty  in  the  same  sense  as  the  indi- 
vidual States.  Its  powers  with  respect  to  Interstate  Commerce  are 
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limited  to  regulations  which  have  some  direct  bearing  upon  the  move- 
ment of  persons  or  commodities  in  commerce  among  or  between  the 
several  States.  It  has  no  authority  to  use  this  power  as  a  pretext  to 
interfere  with  matters  wliicli  are  subject  to  the  jurisdiction  of  the 
several  States.  It  is  our  opinion  that  the  National  Labor  Relations 
Act,  although  it  is  called  a  regulation  of  commerce,  is  in  substance  a 
regulation  of  a  matter  which  has  no  direct  connection  with  conmiercc, 
that  is,  the  relation  between  an  employer  and  his  employee.  "We  have, 
therefore,  reached  the  conclusion  that  the  National  Labor  Relations 
Act,  even  if  it  were  valid  from  the  standpoint  of  due  process,  can  have 
no  application  to  industrial  relations  on  a  general  scale. 

Some  industries  may  participate  in  interstate  commerce,  to  a  limited 
extent,  because  they  use  materials  which  are  transported  from  States 
other  than  those  in  which  their  operations  are  located,  or  because  they 
ship  commodities  in  interstate  commerce,  but  his  limited  participation 
does  not  bring  their  other  activities  within  the  field  of  interstate  com- 
merce or  subject  their  industrial  relations  to  the  jurisdiction  of  Con- 
gress. It  is  our  belief  that  the  Labor  Act  can  have  no  application  to 
such  businesses,  because  the  relation  between  the  employer  and  his 
employees  is  local  in  character  and  does  not  directly  concern  the 
movement  in  interstate  commerce  which  precedes  or  follows  their 
activities. 

Production  is  not  commerce.  The  processes  and  incidents  of  pro- 
duction, sucJi  as  labor,  are  not  commerce,  e^-en  though  the  products 
of  such  activities  subsequently  find  themselves  in  interstate  move- 
ment. Although  production  may  have  some  impact  on  interstate  com- 
merce, the  effect  on  commerce  of  the  labor  expended  in  production  is 
remote  and  indirect.  Remote  consequences  cannot  justifH'  federal  action, 
because  federal  power  is  limited  t^  interstate  commerce  and  cannot, 
by  a  pretext,  intrude  into  local  activities. 

Another  industrial  group  eml>races  businesses  which  do  not  re- 
ceive materials  in  interstate  commerce  or  ship  articles  across  State 
lines.  The  contention  may  be  made  that  the  Act,  nevertheless,  ap- 
plies because  lalior  disputes  in  such  industries  may  indirectly  im- 
pede or  hinder  the  movement  of  interstate  commerce.  We  are,  nevei'- 
theless,  of  the  opinion  that  this  indirect  effect  is  not  sufficient  to  justify 
the  application  of  the  statute  to  such  concerns. 

A  business  is  by  its  very  nature  either  intrastate  or  interstate  in 
character  aiid  its  essential  character  will  prevail.  We  cannot  change 
the  nature  of  a  business  by  legislative  declaration  or  interpretation 
any  more  than  we  can,  by  legislative  fiat,  convert  a  regu.lation  of  labor 
into  a  regulation  of  interstate  commerce. 

Perhaps  it  may  be  contended  that  the  Act  can  aj^ply  to  businesses 
which  are  actually  engaged  i]i  the  movement  of  inteistate  commerce, 
such  as  interstate  carriers,  truckino-  agencies,  and  water  transportation 
facilities.  Railroads  are  not  included,  being  subject  to  the  Railway 
Labor  Act.  Since  tliese  enterprises  are  instrumentalities  of  interstate 
commerce,  the  regulatory  power  of  Congress  over  their  activities  is 
broadly  construed  and  Congress  is  permitted,  because  of  the  pul;lic  in- 
terest in  the  continuity  of  interstate  movement,  to  enact  regulations 
which  are  designed  to  prevent  interruptions  to  that  movement.  These 
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businesses  occupy  a  very  small  part  of  the  industrial  field  and  consti- 
tut-e  a  relatively  small  portion  of  the  businesses  which  the  Act  pur- 
ports to  and  does  embrace.  Even  in  this  territory,  we  believe  that  the 
Act  camiot  be  effectively  applied.  As  we  have  stated,  its  salient  fea- 
tures are  not  consistent  with  the  requirements  of  due  process,  and, 
eliminating  the  sections  which  we  believe  to  be  unconstitutional,  noth- 
ing of  substance  remains  to  be  applied  to  such  businesses. 

We  feel  that  we  should  not  close  our  discussion  without  some  refer- 
ence to  the  authority  which  will  finally  determine  the  constitutionality 
of  the  National  Labor  Relations  Act  and  the  extent  of  its  application. 
The  conclusions  which  we  have  set  forth  are  based  upon  settled  doc- 
trines of  the  Supreme  Court  of  the  United  States,  the  tribunal  to  which 
is  entrusted  the  mterpretation  of  the  Constitution.  These  doctrines 
have  not  been  invented  by  the  Court;  they  are  the  express  requirements 
of  our  political  charter.  The  charter  not  only  defines  the  line  between 
the  jurisdiction  of  the  Federal  Government  and  the  jurisdiction  of  the 
several  States,  but  it  also  imposes  certain  conditions  which  are  de- 
signed to  protect  the  freedom  and  property  of  individual  citizens.  The 
Constitution  is  a  creation  of  the  people,  a  body  of  limitations  which 
they  themselves  have  imposed  upon  their  own  governmental  actions. 
The  charter  contains  its  own  provisions  for  an  amendment  and  while 
its  provisions  stand  they  must  be  accepted  as  the  supreme  law  of  the 
land,  transcending  not  only  the  desires  of  any  branch  of  government, 
but  also  the  temporary  beliefs  and  opinions  of  the  people.  It  is  the 
function  of  the  Supreme  Court  to  expound  that  document.  The 
Supreme  Court  does  not  strike  down  legislation  because  it  runs  con- 
trary to  its  opmions.  It  merely  declares  that,  while  the  limitations  of  the 
Constitution  stand  they  must  be  obeyed  as  the  final  mandate  of  the 
people  and  no  legislature,  whether  it  be  Federal  or  State,  can  nullify 
them. 

Times  and  our  economy  may  have  changed,  but  we  have  not  changed 
our  Constitution  nor  even  deemed  it  advisable  so  to  do.  It  is  our  task  to 
expomid  our  constitutional  law  as  it  is,  apart  from  its  economical  or 
social  consequences,  and  to  point  out  how  and  in  what  respects  this  new 
legislation  departs  from  our  traditional  constitutional  concepts.  It  is 
almost  unnecessary  to  add  that  it  must  not  be  assumed  that  the  desired 
objects  cannot  be  attained  by  means  within  the  Constitution. 

We  have  examined  the  Act  with  a  view  to  expressing  our  opinion  as 
to  its  constitutionality  and  whether  or  not  it  represents  a  departure 
from  our  established  system  of  government.  We  have  not  expressed 
any  opinion  as  to  the  advisability  of  any  change  in  our  system  of  gov- 
ernment or  the  need  or  propriety  of  regulating  all  the  industrial  rela- 
tions of  the  country  through  a  central  government.  Considering  the  Act 
in  the  light  of  our  history,  the  established  form  of  government,  and  the 
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decisions  of  our  highest  Court,  we  have  no  hesitancy  in  concluding  that 
it  is  unconstitutional  and  that  it  constitutes  a  complete  departure  from 
our  constitutional  and  traditional  theories  of  government. 
Kespectf  ully  submitted, 

Subcommittee  on  Industrial  Relations 

AND  Labor  Legislation, 
Earl  F.  Reed,  Chairman^ 

Pittsburgh^  Pa, 
Harold  Beacom, 

Oliicago.  III. 
Hjlrold  J.  Gallagher, 

NewTork.N.T. 

D.  J.  Kenefick, 

Buffalo,N.Y. 
Harrison  B.  McGraw, 

Cleveland^  Ohio. 
Gurney  E.  Newlin, 

Los  Angeles,  Calif. 
Hal  H.  Smith, 

Detroit,,  Mich. 

E.  Randolph  Williams, 

Richmond^  Va. 
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EEPOKT  OF  THE  SUBCOMMITTEE  ON  IXDUSTRIAL  RE- 
LATIONS AND  LABOR  LEGISLATION 

I.  The  Scheciiter  Case 

The  decision  in  A.  L.  A.  Schechter  Poultry  Corporation,  et  al.,  v. 
United  ^<tates  ^  came  after  almost  two  years  of  speculation  and  ar^i- 
ment  as  to  the  probable  fate  of  the  National  Recovery  Act.  Its  an- 
nouncement blackened  the  headlines  of  countless  newspapers  through- 
out the  country  and  exposed  the  Court  to  an  avalanche  of  comment, 
criticism  and  praise.  Arguments  were  heard  that  the  Court  should  be 
abolislied  or  its  veto  power  greatly  limited.^  A  few  disgruntled  critics, 
overlooking  the  unanimous  character  of  the  decision,  demanded  con- 
stitutional amendments  requiring  at  least  a  two-thirds  concurrence  of 
the  Court  to  invalidate  Federal  legislation,  while  others  contented 
themselves  with  blasting  the  decision  as  a  survival  of  "horse  and 
buggy"'  conceptions  of  Government.  On  the  other  hand,  the  Court, 
although  it  stirred  up  a  hornet's  nest  of  contro\ersy,  has  not  lacked  for 
supporters,  who  soberly  point  to  the  decision  as  another  powerful  dem- 
onstration of  the  Court's  ability  and  readiness  to  protect  the  people 
from  the  consequences  of  caprice  and  tyranny  in  government. 

Through  all  this  fog  and  dust  of  controversy  it  is  not  hard  to  lose 
sight  of  the  real  im.portance  of  the  decision.  Does  its  importance  lie  in 
the  fact  that  the  Court  has  again  resisted  ahnost  overwhelming  pres- 
sure emerging  from  the  executive  and  legislative  chambers  of  the 
Government,  or  does  it  lie  in  the  fact  that  the  Court  may  have  ignored 
the  temporary  desires  of  a  large  portion  of  the  governing  people'? 
Neither  hypothesis  is  correct.  It  was  not  a  new  experience  for  the 
Court.  Created  to  protect  the  country  not  only  against  the  arbitrary 
will  of  their  chosen  representatives,  but  also  against  the  tyranny  of  a 
temporary  majority,  the  Court  has,  on  other  occasions,  braved  the  de- 
mands of' current  opinion  by  its  insistence  upon  obedience  to  the  man- 


»55  Slip.  Ct.  837  (United  States  Supreme  Court,  1935). 

2  The  Court's  action  in  liniitinj:  the  constitutional  application  of  a  Federal  statute  was 
by  no  means  a  novel  assertion  of  iurisrtiction.  It  was  merely  the  exercise  of  a  power 
conferred  upon  the  Court  bv  the  Constitution  and  employed  almost  without  fiuestion 
since  the  first  davs  of  the  Court.  Whatever  may  he  said  of  its  exercise  of  jurisdiction  over 
State  lejrislation.  its  veto  power  over  Federal  law-makinc  is  too  well  settled  and  too  well 
grounded  to  admit  of  discussion.  1  Warrtn,  The  Supreme  Court  in  United  States  History, 
pp.  79  to  S4. 
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dates  of  the  Constitution.^  In  other  and  similar  crises,  it  has  been 
savagely  attacked  for  its  resistance  to  what  was  represented  to  be 
the  mandate  of  the  people,  but  in  the  long  run  it  has  survived  criticism 
and  earned  the  recognition  of  the  people  that  it  had  acted  wisely  and 
judiciously. 

The  real  significance  of  the  decision  is  far  less  superficial.  It  re- 
quires a  careful  exploration  of  the  Court's  traditional  attitude  towards 
the  division  between  state  and  federal  power  to  appreciate  fully  the 
importance  of  its  pronouncement.  In  brief,  and  passing  for  a  mo- 
ment the  historical  basis  of  the  decision,  it  must  be  accepted  as  an 
authoritative  exposition  of  the  limits  of  Congressional  power — a  re- 
statement of  the  dividing  line  whicli  lies  between  tlie  states  and  Wash- 
ington. As  a  result,  any  approach  to  current  legislation,  which  seems 
to  overstep  the  bounds  of  Congressional  power,  must  be  made  with  an 
understanding  of  the  Schechter  case.  Its  doctrines  are  not  new — indeed, 
they  are  as  old  as  the  Constitution.  The  Court  merely  reaffirmed  well 
established  rules  but  it  did  so  in  terms  which  greatly  enlightened  past 
authorities. 

In  this,  its  most  important  aspect.^  the  decision  dealt  with  the  power 
of  the  Federal  Government  to  regulate  the  incidents  of  interstate  com- 
merce. Every  layman  knows  that  our  political  system  contemplates 
two  distinct  sovereigns.  One  is  the  State,  a  sovereign  almost  as  inde- 
pendent as  any  world  power,  having  full  and  complete  jurisdiction 
over  all  matters  within  its  territory,  with  certain  well  defined  excep- 
tions. The  other  is  the  central  or  Federal  Government,  a  sovereign 
superior  within  its  field  over  all  the  States,  but  limited  in  jurisdiction 
to  the  ]30wers  expressly  conferred  by  or  necessarily  implied  from  the 
Constitution.  Most  of  the  powers  granted  to  Congress,  such  as  the 
jurisdiction  over  the  currency  and  over  bankruptcies  and  the  war 
making  power,  seldom  conflict  with  the  exercise  of  the  functions  of 
the  State,  and  therefore  rarely  occasion  any  difficulty.  But  another 
most  important  power  is  its  jurisdiction  over  interstate  commerce;^ 

'  The  dpcisions  of  the  Supreme  Court  in  cases  involving  the  Bank  of  the  United  States 
in  1824  subjected  it  to  a  barrage  of  criticism,  against  which  present  attaclis  on  the  Court 
seem  pale  and  colorless.  Yet  the  Court's  then  precarious  position  stimulated  one  of  the 
finest  defenses  of  the  Court,  in  the  words  of  Senator  William  Harper  of  South  Carolina  : 
"The  independence  of  the  Judiciary  -is  at  the  ver.v  basis  of  our  institutions  *  *  *  It 
is  in  times  of  faction,  when  part.v  spirit  runs  liigh.  that  dissatisfaction  is  most  likel.v 
to  he  occasioned  bv  the  decisions  of  the  Supreme  Court.  I  do  not  believe  that  the  Supi-eme 
Court,  or  the  Constitution  itself,  will  ever  be  able  to  stand  against  the  decided  current  of 
public  opinion.  It  is  a  very  different  thing  from  the  temporary  opinion  of  a  ma.iority  :  for 
a  majority  acting  unjustly  and  unconstitutionally,  under  the  influence  of  excitement,  a 
majority  though  it  be.  is  nothing  more  than  a  faction,  and  it  was  the  object  of  our 
Constitution  to  control  it.  The  Constitution  has  laid  down  the  fundamental  and  im- 
mutable laws  of  justice  for  our  Government ;  and  tlie  majority  that  constitutes  the 
Government  should  not  violate  these.  The  Constitution  is  made  to  control  the  Government ; 
it  has  no  other  object :  and  though  the  Supreme  Court  cannot  resist  public  opinion,  it  may 
resist  a  temporary  majority  and  may  change  that  majority.  However  high  the  tempest 
mav  blow,  individuals  may  hear  the  calm  and  steady  voice  of  the  Judiciary  warning  them 
of  "their  danger.  Thev  will  shrink  awav  ;  they  will  leave  that  majority  a  minority,  and 
that  is  the  security  the  Constitution  intended  by  the  Judiciary."  2  Warren,  the  Supreme 
Court  in  United  States  History,  131. 

*  One  branch  of  the  decision  struck  down  the  Codes  because  Congress  had  made  an  un- 
justifiable abdication  of  its  legislative  power  to  the  executive.  This  principle  was  not  a 
new  one.  although  the  Court  did  not  find  it  necessary  to  invoke  its  application  against 
an  Act  of  Congress  until  the  decision  in  Panama  Refining  Company  v.  Ryan.  293  U.S.  3S8 
(19.35).  The  Court  has  always  sanctioned  the  legislative  practice  of  delegating  to  admin- 
istrative agencies  the  power  to  fill  in  the  operative  details  of  a  statute,  so  long  as  Con- 
gress first  prescribed  an  intelligible  principle  to  guide  administrative  action.  In  the  Panama 
Refining  Companv  case,  and  later  in  the  Schechter  decision,  the  Court  found,  in  substance, 
that  Congress  had  not  even  defined  this  intelligible  principle  but  hod  voluntarily  delegated 
almost  complete  law-making  power  to  the  President.  For  some  purposes,  this  aspect  of  the 
decision  is  important.  However,  it  is  not  involved  in  the  present  discussion. 

^  The  constitutional  phrase  is  "The  Congress  shall  have  power  *  *  *  to  regulate  Com- 
merce with  Foreign  nations  and  among  the  several  States,  and  with  the  Indian  Tribes 
*    *    *    (Section  8  of  Article  I). 
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this  power  may  at  times  conflict  with  the  domestic  jurisdiction  of  the 
States.  These  conflicts,  whether  real  or  apparent,  occasion  the  confu- 
sion of  jurisdiction  which  has  been  inherent  in  much  of  the  recent 
federal  legislation. 

The  draftsmen  of  the  Constitution  foresaw  that  if  economic  and 
political  intercourse  among  the  States  was  to  be  fostered,  and  the 
welfare  of  the  nation  protected,  it  would  be  necessary  to  curb  the  selfish 
interests  of  individual  States  where  they  might  easily  conflict  with 
the  interests  of  the  federation  as  a  whole.  Therefore,  jurisdiction  over 
interstate  commerce — a  most  fertile  field  for  controversy  between 
individual  States — was  granted  to  the  Federal  Government.  Its  juris- 
diction involves  the  power  to  regulate,  restrict  and  protect  interstate 
commerce,  hut  it  does  not  include  and  was  not  designed  to  include  the 
right  to  use  such  jurisdiction  as  a  pretext  to  interfere  with  the  local 
sovereignty  of  the  States.  If  this  one  premise  is  carefully  borne  in  mind, 
the  apparent  confusion  which  sometimes  arises  as  to  the  limitations  on 
the  powers  of  each  of  the  concurrent  governments,  will  be  to  a  large 
etxent  removed. 

On  this  problem  of  conflicting  powers,  the  Schechter  case  is  an 
emphatic  restatement  of  ancient  precedents.  The  line  between  the 
powers  of  the  State  and  the  power  of  Congress  had  become  blurred, 
not  by  decisions  of  the  Court,  but  by  the  arguments  of  advocates  of 
the  Recovery  Act  and  similar  congressional  legislation.  The  position 
was  taken  in  the  executive  and  legislative  departments  of  the  govern- 
ment that  the  nation  had  come  to  a  new  conception  of  commerce; 
that  business  had  outgrown  the  States  and  had  become  a  matter  of 
national  concern,  and  that  our  purely  internal  political,  economic  and 
social  life  was  so  intimately  connected  with  our  national  commerce, 
that  it  had  been  finally  swallowed  up  in  the  latter's  dominance.  On 
this  hypothesis,  it  was  not  difficult  to  argue  that  the  wages  of  the 
newsboy  on  the  corner,  the  prices  of  the  baker,  and  the  advertising 
policies  of  the  local  optometrist  in  some  degre-e  afi^ect  incomes  and 
businesses.  The  impact  might  be  slight,  but  in  the  end,  it  is  contended, 
it  either  encourages  or  discourages  commerce  among  the  States. 

Doctrines  of  the  Court,  which  will  be  discussed  later,  were  used  to 
supply  an  apparent  foundation  for  this  argiiment,  but,  throughout 
its  history,  the  Court,  in  the  final  analysis,  has  always  insisted  upon 
the  divergency  of  State  and  Federal  power.  Finally,  amid  the  tumult 
of  argument  in  the  Schechter  case,  it  retraced  the  line  which  it  had 
always  drawn.  Technically,  it  did  not  invalidate  the  Recovery  Act  be- 
cause Congress  had  overstepped  its  bounds ;  it  merely  limited  its  appli- 
cation to  matters  which  were  a  part  of  interstate  commerce,  warning 
away  overenthusiastic  administrators  who  had  sought  to  apply  the  Act 
to  matters  which  had  no  reasonable  connection  with  commerce.  No 
one  can  justly  or  reasonably  criticize  the  Court  for  this  position.  Lib- 
erals may  have  quarreled  with  some  of  the  Court's  earlier  conceptions 
of  due  process,  but  they  can  not,  except  out  of  ignorance,  attack  its 
conceptions  of  interstate  commerce.  Purely  internal  affairs  do  in- 
directly affect  interstate  commerce,  just  as  interstate  commerce  in- 
directly bears  upon  internal  affairs.  This  might  be  urged  as  a  reason 
for  changing  our  constitutional  form  of  Government,  but  it  is  no 
excuse  for  attacking  the  Court  for  distinguishing  between  commerce 
and  that  which  is  not  commerce,  a  distinction  which  the  Constitution 
required  it  to  obey. 
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The  most  liberal  advocates  of  this  novel  conception  of  commerce 
could  scarcely  apply  the  label  of  "reactionary"  to  Justice  Cardozo  of 
the  Supreme  Court,  or  Justice  Learned  Hand  of  the  Circuit  Court 
of  Appeals.  While  it  is  the  philosophy  of  both  these  jurists  to  allow 
the  utmost  latitude  to  legislative  and  executive  expression,  neverthe- 
less they  saw  the  line  which  the  Constitution  required  them  to  follow, 
and  they  did  not  hesitate  to  hew  to  it. 

In  finding  the  codes  to  be  ineffectual  in  their  attempts  to  regulate 
the  wages  of  employees  engaged  in  local  activities,  Justice  Hand,  in 
the  Court  below,  declared : 

But  the  extent  of  the  power  of  Congress  to  regulate  interstate  commerce  is 
«[uite  another  matter  and  goes  to  the  very  root  of  any  federal  system  at  all. 
It  might,  or  might  not,  be  a  good  thing  if  Congress  were  supreme  in  all  respects, 
and  the  states  merely  political  divisions  without  more  autonomy  than  it  chose 
to  accord  them ;  but  that  is  not  the  skeleton  or  basic  framework  of  our  system. 
To  protect  that  framework  there  must  be  some  tribuanl  which  can  authorita- 
tively apportion  the  powers  of  government,  and  traditionally  this  is  the  duty 
of  courts.  It  may  indeed  follow  that  the  nation  cannot  as  a  imit  meet  any  of 
the  great  crises  of  its  existence  except  war,  and  that  it  must  obtain  the  con- 
currence of  the  separate  states ;  but  that  to  some  extent  at  any  rate  is  implicit 
In  any  federation,  and  the  resulting  v/eaknesses  have  not  hitherto  been  thought 
to  outweigh  the  dangers  of  a  completely  centralized  government.  If  the  Ameri- 
can people  have  come  to  believe  otherwise.  Congress  is  not  the  accredited  organ 
to  express  their  will  to  change. 

In  the  Supreme  Court,  this  utterance  merited  the  approval  of  Justice 
Cardozo,  who  added  his  own  belief  that: 

There  is  a  view  of  causation  that  would  obliterate  the  distinction  between 
•what  is  national  and  what  is  local  in  the  activities  of  commerce.  Motion  at  the 
outer  rim  is  communicated  perceptibly,  though  minutely,  to  recording  instru- 
ments at  the  center.  A  society  such  as  ours  "is  an  elastic  medium  which  trans- 
mits all  tremors  throughout  its  territory ;  the  only  question  is  of  their  size." 
Per  Learned  Hand,  J.,  in  the  court  below.  The  law  is  not  indifferent  to  con- 
siderations of  degree.  Activities  local  in  their  immediacy  do  not  become  inter- 
state and  national  because  of  distant  repercussions. 

The  line  between  the  divergent  jurisdictions  is  there.  It  is  defined 
by  our  political  charter,  and  the  Supreme  Court  has  again  announced 
in  unhesitating  tones  that  it  must  be  obeyed  and  that  neither  the 
States  nor  the  Federal  Government  may  crowd  the  other  from  its 
allotted  territory  by  an  appeal  to  a  broader  construction  than  the 
charter  will  bear. 

The  Federal  Government  may  regulate  and  protect  the  streams  of 
commerce  and  the  beds  through  which  they  run.  It  may  been  exercise 
its  jurisdiction  to  forestall  or  destroy  direct  barriers  to  these  streams. 
But  it  may  not  say  that  all  activities  are  conmierce,  or  concern  com- 
merce, and  thereby  hope  to  intrude  itself  into  matters  which  are  pri- 
marily the  concern  of  the  separate  States. 

•If  ^  ^  •!«  jb  4*  4* 

The  collective  bargaining  provisions  of  Section  7(a),  although  not 
dravn  in  issue  in  the  Schechter  case,  of  course  fell  with  the  whole 
structure  of  the  Recovery  Act.  To  replace  it,  the  so-called  Wagner 
Bill,  a  far  more  compreliensive  and  drastic  piece  of  legislation, 
was  driven  through  to  enactment  as  the  National  Labor  Relations  Act. 
Its  final  passage  immediately  stimulates  the  inquiry :  "Has  Congress 
so  soon  forgotten  the  lessons  of  the  Schechter  case  and  again  over- 
stepped the  bounds  of  its  jurisdiction  in  prescribing  rules  for  col- 
lective bargaining  between  employers  and  employees?"  To  answer 
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this  question  a  tliorougli  examination  of  the  Bill  must  first  be  made 
and  the  results  surveyed  against  the  background  of  our  traditional 
political  theories  and  our  constitutional  methods  of  handling  indus- 
trial relations. 

_  It  is  the  primary  object  of  this  report  to  investigate  the  constitu- 
tional aspects  of  the  National  Labor  Relations  Act.  For  this  reason  we 
have  dwelt  perhaps  overlong  on  the  latest  and  most  authoritative 
decision  of  the  Supreme  Court.  We  regret  that  another  apparent 
digression  is  necessary  but  we  believe  that,  although  the  question  of 
constitutional  validity  is  of  primary  importance  to  the  lawyer,  the 
first  inquiry  of  the  layman  reaches  out  to  learn  the  impact  of  the  legis- 
lation on  his  particular  interests.  Therefore,  before  we  consider  the 
Act  in  its  constitutional  aspects,  we  shall  again  turn  aside  to  attempt 
to  estimate  its  effect. 

II.  Legislative  Precedents  of  the  National  Labor  Relations  Act 

In  order  to  understand  the  breadth  and  the  variety  of  the  changes 
which  have  been  introduced  into  the  law  by  the  National  Labor  Rela- 
tions Act,  it  is  necessary  to  make  a  brief  siirvev  of  previous  Congres- 
sional legislation  in  the  field  of  labor  disputes!  This  will  be  followed 
by  a  brief  summary  of  the  provisions  of  the  Act  itself,  which  will 
pave  the  way  for  a  discussion  of  the  constitutional  aspects  of  the  new 
legislation. 

A.  early  railway  labor  legislation 

Until  the  enactment  of  the  National  Recoveiy  Act  in  1933,  Congress 
had  made  no  attempt  to  inject  itself  into  the' field  of  collective' bar- 
gaining, except  in  that  narrow  strip  of  territorv  occupied  by  the  trans- 
portation industr^^  The  first  step  Avas  taken  in  the  RailwayLabor  Dis- 
putes Act  of  1888  which  provided  for  the  "arbitration  and  investiga- 
tion" of  labor  disputes  upon  a  voluntary  basis.  There  was  no  effort 
to  prescribe  any  principles  of  collective  bargaining,  except  in  so  far 
as  the  statute  provided  for  the  selection  by  the  emplovees  of  arbira- 
tors  for  the  purpose  of  determining  disputes.  This  statute,  which  was 
narrow  in  scope  and  comparatively  ineffectual,  was  succeeded  in  1898 
by  the  Eidman  Act,  known  as  the  Railroad  Labor  Disputes  Act  of 
July  1,  1898. 

The  Erdman  Act  provided  for  the  voluntaiy  adjustment  and  arbi- 
tration of  disputes  concerning  wages,  hours  of  labor,  or  conditions  of 
employment,  which  seriously  interfered,  or  threatened  to  interfere, 
with  the  business  of  carriers.  One  of  the  important  and  novel  sections 
of  the  statute  was  section  10  which  made  it  a  criminal  offense  to  re- 
quire any  employee  to  agree  to  refrain  from  membership  in  a  labor 
organization  or  otherwise  to  discriminate  against  union  members. 
This  section  was  held  invalid  in  Adair  v.  U.S.,  208  IT.S.  16  ^  (1908).^ 

The  Erdman  Act  was  subsequently  replaced  in  1913  bv  the  Newlands 
Act.  This  Act  provided  for  the  creation  of  a  Board  of  "IMediation  and 
Conciliation"  to  take  part  in  the  amicable  adjustment  of  controver- 
sies between  carriers  and  their  employees  concerning  washes,  hours  of 
labor,  or  conditions  of  employment.  The  Act  provided  that  if  volun- 
tary settlements  could  not  be  reached,  then  the  parties  could  volun- 
tarily  refer  the  controversy  to  special  boards  of  arbitration,  under 

"  This  decision  will   be  discussed  under  subsequent  sections  of  this  report. 
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limited  supervision  of  the  Board  of  IMediation  and  Conciliation.  The 
Act  expressly  acknowledged  the  right  of  organizations  to  participate 
in  the  benefits  of  the  statute  and  provided  that  employees  who  were 
not  members  of  a  union  might  select  a  committee  of  representatives 
for  the  purpose  of  arbitration.  The  Act  prescribed  in  detail  the  pro- 
visions which  should  or  might  be  embodied  in  the  agreement  of 
arbitration  and  declared  that  the  awards  of  the  arbitration  should 
be  final  and  enforceable.  However,  the  Act  was  purely  voluntary  in 
that  it  did  not  require  but  merely  recommended  the  adjustment  of 
controversies  and  arbitration  of  disputes. 

B.  THE  TRAXSPORTATIOX  ACT  OF  1920  AND  THE  WAR  LABOR  BOARD 

Later,  in  tlie  fourth  stage  of  Federal  intervention,  in  1920,  the  New- 
land  Act  was  supplemented  by  the  Transportation  Act  of  1920.  An 
intei-vening  development  in  the  field  of  collective  bargaining  should 
first  be  mentioned.  In  the  interim  between  these  two  Congressional 
efforts  to  provide  for  the  adjustment  of  railway  labor  disputes,  the  war 
had  seen  the  development  of  the  War  Labor  Board,  an  instrument 
created  by  exectuive  order  to  govern  wartime  industrial  relations 
throughout  the  country.  The  War  Labor  Board  did  not  operate  under 
any  fixed  statutory  definition,  but  it  managed,  through  the  use  of 
board  wartim.e  executive  powers,  to  settle  many  serious  labor  dis- 
putes. One  of  its  functions  was  to  draw  up  certain  principles  of  col- 
lective bargaining.  One  of  these  principles  provided  for  the  "full  rec- 
ognition of  the  right  of  both  employere  and  workers  to  organize  in 
their  trade  unions  and  associations  respectively  and  to  bargain  col- 
lectively through  their  chosen  representatives."  This  right  was  not  to 
be  denied,  abridged  or  interfered  with  by  either  side  and  all  discrimi- 
nation for  legitimate  activities  with  such  organzations  was  frowned 
upon.  In  addition,  workers  were  to  refrain  from  the  use  of  coercive 
measures  either  in  causing  persons  to  affiliate  with  their  unions  or 
in  forcing  employers  to  bargain.  With  the  expiration  of  the  War,  this 
agency  ceased  to  exist  and  the  Federal  Government  returned  to  its 
policy  of  confining  its  intervention  in  labor  disputes  to  the  railroads. 

The  Transportation  Act  of  1920  provided  for  Adjustment  Boards  to 
be  created  by  agreement  between  carriers  and  their  employees  or  or- 
ganizations of  their  employees,  to  facilitate  the  voluntaiy  adjustment 
of  labor  disputes.  "^^Hiile  the  act  declared  that  it  was  the  "duty  of  all 
carriers  and  their  officers,  employees  and  agents  to  exert  every  reason- 
able effort  and  adopt  every  available  means  to  avoid  any  interruption 
to  the  operation  of  any  carrier  growing  out  of  any  disputes  l:»etween 
the  carrier  and  employees,"  in  substance,  there  were  no  definite  obliga- 
tions to  participate.  The  Act  also  provided  for  the  establishment  of  a 
Labor  Board  to  take  jurisdiction  of  disputes  which  could  not  be  set- 
tled by  tlie  adjustment  boards  or  which  had  not  been  referred  to  such 
boards.  Disputes  could  be  brought  before  tlie  Labor  Board  either  by 
the  carrier  or  by  the  emiployees  or  upon  the  Board's  own  initiative.  To 
this  extent,  tlie  Act  went  beyond  the  previous  legislation,  in  that  refer- 
ence to  the  Board  was  no  longer  voluntary'.  Nevertheless,  the  Board 
had  no  power  to  render  legally  enforceable  decrees,  its  awards  being 
enforced  indirectly  by  the  publicity  given  its  decisions.  The  Trans- 
portation Act  did  not  deal  with  collective  bargaining,  in  general,  nor 
did  it  define  any  method  for  the  selection  of  representatives  by  either 
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party.  The  Board  itself,  however,  announced  certain  principles,  one  of 
which  in  substance  provided  that  employees,  as  a  group,  should  be 
i-epresented  before  it  by  an  oi'ganization  or  other  representatives  se- 
lected by  a  majority  of  the  group.  The  Board  also  assumed  the  right 
to  determine  the  proper  representatives  of  the  employees  and  to  that 
end,  declared  its  right  to  order  an  election. 

C.  THE  RAILWAY  LABOR  ACT  OF  19  26  AXD  AMENDMENTS 

Tlie  Transportation  Act  and  the  Newlands  Act  were  both  repealed 
by  the  Eailway  Labor  Act  of  1926.  This  Act  provided  for  boards  of 
adjustment  similar  to  those  which  could  be  designated  by  earners  and 
their  employees  under  the  earlier  legislation,  and,  in  addition,  replaced 
the  Labor  Board  b}^  a  Board  of  JNIediation.  The  Board  of  INIediation 
was  given  power  to  adjust  controversies  and  to  appoint  and  supervise 
boards  of  arbitration.  Again,  however,  there  was  no  compulsion  on 
either  party  to  participate,  except  by  virtue  of  a  general  declaration  of 
duty  to  prevent  interruption  of  service.  The  Act  of  1926  contained 
elaborate  provisions  for  arbitration  agreements  and  proceedings,  whioh 
will  not  be  reviewed  in  detail,  except  to  state  that  the  awards  of  the 
boards  of  arbitration  were  made  enforceable.  There  is  no  reference  to 
general  principles  of  collective  bargaining,  except  so  far  as  representa- 
tion before  the  boards  of  adjustment  and  Board  of  Mediation  was 
concerned.  This  Act,  however,  expressly  sanctioned  representation  in 
its  proceedings  by  organizations  of  employees  and  further  provided 
that  representatives  should  "be  designated  by  the  respective  parties 
in  such  manner  as  may  be  j^rovided  in  their  corporate  organization  or 
unincorporated  association,  or  by  other  means  of  collective  action, 
without  interference,  influence,  or  coercion  by  either  party  over  the 
self -organization  or  designation  of  representatives  by  the  other." 

The  Act  of  1926  was  extensively  amended  by  the  Act  of  .Time  21, 
19^34,  which  replaced  the  adjustment  boards  by  the  "National  Railroad 
Adjustment  Board"  and  the  Mediation  Board  by  the  "National  Media- 
tion Board."  As  amended,  the  Act  retained  provisions  declaring  that 
it  was  tlie  duty  of  earners  and  their  employees  to  exert  every  reason- 
able effort  to  make  and  maintain  agreements  concerning  rates  of  pay, 
rules  and  working  conditions  and  to  settle  all  disputes  in  order  to  avoid 
an}'  interference  with  operation. 

Subdivision  Fourth  of  Section  2  of  the  Act,  as  amended,  contains 
new  provisions  relating  to  the  subject  of  collective  bargaining.  The 
right  of  employees  to  organize  and  bargain  collectively  is  confirmed 
and  the  iiile  announced  that  "the  majority  of  any  craft  or  class  of  em- 
ployees Rhall  have  the  right  to  determine  wlio  shall  be  the  representa- 
tives of  the  craft  or  class"  for  the  purposes  of  the  Act.  Discrimination 
against  union  activity  is  prohibited,  along  with  any  interference  with 
self-organization  or  the  selection  of  bargaining  agents.  This  Act  also 
prohibits  the  use  of  the  carrier's  funds  in  assisting  or  contributing  to 
labor  organizations.  Subdivision  Fifth  of  the  same  section  prohibits 
"yellow  dog"  contracts  and  Subdivision  Ninth  provides  for  the  juris- 
diction of  the  National  ISIediation  Board  to  determine  the  identity  of 
representatives  of  the  employees.  As  we  shall  see,  this  Act  is  in  many 
respects  similar  to  the  National  Labor  Relations  Act. 
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D.    MISCELLANEOUS   FEDERAL   LABOR   LEGISLATION 

During  this  period  of  development  in  railway  labor  legislation, 
there  was  no  corresponding  extension  in  the  held  of  ordinary  labor 
problems.  The  Anti-Injunction  Act  (Public  Resolution  No.  65,  72nd 
Congress,  approved  March  23,  1932)  contained  the  declaration  that 
it  was  the  right  of  employees  to  organize  and  bargain  collectively,  but 
the  Act  was  not  designed  to  provide  direct  means  for  sanctioning  such 
right.  Its  primary  object  was  to  outlaw  the  so-called  "yellow  dog" 
contract '  and  to  restrict  the  jurisdiction  of  the  United  States  Courts 
in  awarding  injunctions  in  labor  disuptes.  Discrimination  against 
union  membership  was  not  directly  prohibited,  probably  because  of 
the  decision  in  the  Adair  case,  but  it  was  declared  to  be  the  policy 
of  the  United  States  to  deny  judicial  assistance  to  the  enforcement 
of  "yellow  dog"  contracts.  The  right  to  strike  and  picket  was  carefully 
defined  and  perhaps  enlarged,  while  organization  and  sympathetic 
strikes  were  sanctioned.  Drastic  restrictions  are  placed  upon  the 
power  of  the  courts  to  award  injimctions,  by  requiring  in  substance 
that  no  injunction  shall  be  awarded  except  after  hearing  the  testi- 
mony of  witnesses  in  open  court  and  after  finding  that  an  injunction 
is  necessary  to  prevent  acts  of  violence  which  are  likely  to  result  in 
substantial  and  irreparable  injury  to  the  claimant's  property.  In  an 
indirect  sense,  the  statute  has  fostered  the  growth  of  organization, 
by  restricting  the  power  of  the  courts  to  prevent  unlawful  acts  in 
connection  with  strikes  and  organization  drives. 

Other  recent  Federal  legislation  may  be  found  in  section  77  of  the 
Bankruptc}-  Act,  which  was  amended  March  3,  1933,  to  provide  for 
the  reorganization  of  railroads.  The  amendment  prohibits  the  use 
of  any  reorganization  fmids  to  foster  so-called  "company  unions"'  and 
enjoins  discrimination  against  union  employees.  Substantially  the 
same  provisions  may  be  found  in  Section  77B  of  the  Bankruptcy 
Act,  as  amended  June  1934,  to  govern  the  reorganization  of  insolvent 
corporations.  To  a  limited  extent,  both  statutes  are  designed  to  sanc- 
tion the  use  of  labor  organizations  as  instruments  of  collective  bar- 
gaining, by  preventing  discrimination  and  hampering  plant  unions. 
They  are  unique  in  that  they  represent  the  first  effort  of  Congress 
to  reach  beyond  the  transportation  industry  but  they  are,  of  course, 
of  narrow  application,  in  that  they  extend  only  to  corporations  in  the 
process  of  reorganization  in  the  bankruptcy  courts. 

As  a  result,  it  may  be  said  that  the  first  determined  effort  of  Con- 
gress to  establish  widespread  rules  of  collective  bargaining  is  con- 
tained in  section  7(a)  of  the  National  Recovery  Act,  approved  June 
16,  1933.  This  legislation  deserves  a  more  extensive  discussion  than 
that  whicli  we  have  given  the  railway  labor  statutes,  because  of  the 
breadth  of  its  operation  and  also  because  it  is  the  immediate  fore- 
runner of  the  Wagner  National  Labor  Relations  Act.  Therefore,  it 
will  be  considered  in  the  next  subdi^asion  of  this  report,  concurrently 
with  our  analysis  of  the  newer  legislation. 

■^  That  Is.  a  contract  requiring  employees  not  to  join  or  continue  membership  in  labor 
organizations. 
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III.  Analysis  of  the  National  Labor  Eelations  Act 

A.  the  background  of  the  act 

It  is  unfortunate  that,  in  order  to  discuss  the  constitutional  aspects 
of  the  National  Labor  Eelations  Act,  we  must  indulge  in  a  somewhat 
lengthy  digression  on  the  scope  and  effect  of  antecedent  legislation. 
Until  the  Eecovery  Act,  the  National  Government  made  no  determined 
effort  to  inject  itself  into  domestic  problems  involving  labor  relations, 
except  in  its  own  peculiar  domain  of  interstate  transportation.  It  is 
equally  true  that  most  of  the  States  advocated  a  policy  of  noninter- 
ference in  industrial  relations,  except  in  cases  of  police  regulations 
dealing  with  such  subjects  as  working  conditions,  hours  of  labor  and 
the  like.  These  facts  are  the  necessary  background  to  demonstrate  the 
novel  features  of  the  new  legislation. 

The  law  has  always  accorded  the  utmost  freedom  to  employees  and 
employers  in  the  adjustment  of  their  mutual  problems.  Employees 
have  been  permitted  to  engage  in  activities  of  labor  organizations  or 
to  refrain  from  membership  in  such  organization  as  they  ^ee  fit.  Work- 
ingmen  have  been  permitted  to  make  their  own  bargains,  whether  col- 
lectively or  individually,  with  respect  to  wages,  hours  of  labor,  and 
the  like.  On  the  other  hand,  employers  have  been  allowed  to  hire 
at  their  own  discretion  and  to  be  the  sole  judges  of  the  advisability  of 
discharging,  demoting,  or  advancing  employees.  The  law  has  inter- 
vened only  where  it  was  necessary  to  maintain  order  or  to  prevent 
injurious  or  fraudulent  actions.  It  has  protected  the  workingman 
against  insanitary  and  unhealthy  working  conditions,  as  well  as 
guarding  him  against  hazardous  work  and  excessive  hours.  It  has 
not,  however,  attempted  to  interfere  with  the  relations  between  em- 
ployer and  employees  in  so  far  as  voluntary  bargaining  activities  of 
either  side  are  concerned. 

The  importance  of  the  change  brought  about  by  legislative  interven- 
tion into  the  field  of  industrial  relations  is  more  thoroughly  appre- 
ciated, when  it  is  realized  that  it  involves  a  complete  change  in  our 
theory  of  labor  relations.  Under  traditional  methods  of  approach, 
iindustrial  relations  were  entrusted  to  the  adjusting  processes  of 
economic  laws.  The  new  legislation  transfers  them  to  the  field  of 
politics  and  attempts  to  control  and  regulate  them  through  the  artificial 
processes  of  political  machinery. 

1.  The  National  Recovery  Act 

As  we  have  seen,  section  7(a)  of  the  National  Recovery  Act  repre- 
sented the  first  attempt  of  the  National  Government  to  promulgate  a 
statutory  requirement  of  collective  bargaining  on  a  scale  that  would 
cover  all  of  the  country's  industries.  Although,  as  we  have  seen,  state 
legislation  on  the  subject  has  been  scarce,  the  law  has  recognized  the 
propriety  of  the  principle  of  collective  bargaining.  The  Recovery 
Act  simply  attempted  to  translate  this  principle  into  Federal  regula- 
tion. Section  7(a)  did  not  contain  a  comprehensive  labor  program; 
it  was  no  more  than  a  Congressional  effort  to  further  the  right  of 
employees  to  bargain  as  a  unit.  The  Recovery  Act  lent  sanction  to 
this  principle  by  recognizing  two  constituent  rights  in  employees. 
The  first  was  the  right  "to  organize."  This  was  designed  to  give  to  the 
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employees  of  every  employer  the  right  to  form  their  own  organizations 
and,  by  the  express  command  of  the  statute,  the  employer  was  en- 
joined with  interference  with  their  organization  activities.  This  right 
was  not  necessarily  related  to  the  right  of  collective  bargaining,  al- 
though the  Act  recognized  that  employees  might  organize  for  the 
purpose  of  exercising  the  latter  right.  In  its  second  aspect,  the  Act 
conferred  upon  employees  the  right  to  bargain  collectively  through 
"representatives"  which  they  themselves  had  chosen.  It  should  be 
observed  that  the  statute,  in  that  aspect,  used  the  term  "represent- 
atives"; it  did  not  refer  to  "organizations"  in  connection  with  the 
instrumentalities  of  collective  bargaining,  although  it  did  use  the 
words  "organize"  and  "self-organization"  in  describing  the  permis- 
sible activities  which  employees  might  undertake  as  a  prelude  to 
bargaining.  To  protect  the  employees  in  the  exercise  of  their  right  to 
select  agents  to  bargain  for  them,  the  statute  also  provided  that  the 
employees  should  not  be  interfered  with  in  the  process  of  selection. 

The  duties  placed  upon  the  employer  by  Section  7(a)  simply  cor- 
responded to  these  rights  of  his  employees.  The  Act  merely  required 
employers  to  acknowledge  that  the  chosen  representatives  of  the  em- 
ployees alone  had  the  authority  to  bargain  for  the  employees  who 
had  selected  them.  In  short,  if  the  employer  undertook  to  carry  on 
negotiations  with  his  employees  in  groups  or  as  a  unit  and  undertook 
as  a  part  of  the  bargaining,  to  ascertain  their  united  will,  he  was 
required  to  do  so  with  and  through  the  representatives  whom  the 
employees  had  authorized  to  bargain  for  them  and  not  with  or  through 
such  agents  as  he  might  have  preferred.  Section  7(a)  recognized  that 
it  was  possible  for  the  employer  to  ignore  the  chosen  representatives 
and  to  deal  with  others  as  agents  of  his  employees,  by  the  indirect 
device  of  interfering  with  process  of  selection.  To  prevent  this  in- 
direct means  of  refusing  to  acknowledge  the  real  representatives  of 
his  employees,  the  statute  forbade  the  employer  to  interfere  with 
the  employees  in  their  designation  of  representatives. 

Section  7  (a)  was  silent  upon  the  subject  of  the  method  of  selecting 
representatives.  Until  the  National  Labor  Relations  Board  came  into 
existejice,  the  Act  was  commonly  interpreted  as  an  assurance  of  the 
right  of  collective  bargaining  to  minority  groups  as  well  as  to  the  ma- 
jority. National  unions  were  not  mentioned  and  there  was  no  reason 
to  suspect  that  Congress  had  intended  that  they  should  become  the 
exclusive  and  sole  representatives  of  employees.  The  obligations  of  the 
emplo^/ers  were  purely  negative.  Although  the  old  National  Labor  Re- 
lations Board  wrung  a  contrary  construction  out  of  the  terms  of  Sec- 
tion 7  (a),  the  Act  did  not  literally  require  an  employer  to  enter  into 
any  contracts  with  employees,  nor  for  that  matter,  to  negotiate  with 
anyone.  He  was  simply  commanded  not  to  interfere  with  the  process  of 
selection  and  prohibited  from  dealing  with  representatives  other  than 
those  freely  chosen  by  his  employees. 

2.    Puhlic   Resolution  No.   J^J^.    {Ldbor  Disputes   Act) 

Public  Resolution  No.  44,  which  followed  the  Recovery  Act  and 
which  purported  to  provide  a  means  of  administration,  did  not  alter 
the  effect  of  the  prior  statute,  except  to  provide  a  method  of  selecting 
representatives.  The  National  Labor  Relations  Board  created  under  the 
Resolution  w-as  given  authority  to  investigate  controversies  arising 
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under  Section  7  (a)  and  to  inquire  into  violations,  but  its  authority  in 
this  respect  was  purely  administrative  and  not  judicial.^  Its  quasi- 
judicial  jurisdiction  was  limited  to  hearings  for  the  purpose  of  deter- 
mining whether  or  not  it  was  in  the  public  interest  to  order  an  election 
of  representatives  for  collective  bargaining  purposes.  The  resolution 
did  not  purport  to  add  to  the  obligations  of  the  employers  nor  did  it 
extend  express  sanction  to  national  organizations  as  instrumentalities 
of  collective  bargaining.  It  did,  perhaps,  lay  the  basis  for  the  majority 
rule  which  was  subsequently  brought  into  life  by  the  National  Labor 
Relations  Board.  Although  it  did  not  declare  that  representatives  se- 
lected by  a  majority  of  the  employees  should  be  the  representatives 
of  all,  nevertheless  there  may  have  been  some  justification  for  the  belief 
that  such  was  the  hnplied  intent. 

B.   THE  COLLECTIVE  BARGAINING  FEATURES  OF  THE  NATIONAL  LABOR  ACT 

We  have  refeiTed  to  Section  7 (a)  and  Public  Eesolution  No.  44  in 
some  detail  because  it  will  enable  us  to  contrast  the  provisions  of  the 
new  legislation  and  thereby  lead  to  a  clearer  understanding  of  its  effect. 

Section  7  of  the  Wagner  National  Labor  Relations  Act  provides 
that : 

Employees  shall  have  the  right  to  self-organization  to  form,  join,  or  assist 
labor  organizations,  to  bargain  collectively  through  representatives  of  their  own 
choosing,  and  to  engage  in  concerted  activities  for  the  purpose  of  collective 
bargaining  or  other  mutual  aid  or  protection. 

This  declaration  of  principle  is,  of  course,  no  broader  than  that  pro- 
vided in  Section  7(a),  although  the  right  to  form  labor  organizations 
is  perhaps  more  clearly  defined.  Some  observers  had  doubted  the  pro- 
priety of  national  unions  as  representatives  for  collective  bargaining 
purposes  under  Section  7(a).  Under  the  National  Labor  Relations  Act, 
which  defines  "employee"  without  reference  to  the  employees  of  any 
particular  employer,  there  cannot  be  much  question  but  that  represen- 
tation by  national  labor  organizations  is  expressly  sanctioned. 

There  are  certain  features  inherent  in  a  national  labor  union  which 
may  seriously  affect  their  status  as  the  exclusive  representatives  of 
employees.  To  a  certain  extent,  it  may  be  justly  argued  that  tlie  selec- 
tion of  a  national  labor  union  not  onlv  involves  the  designation  of  a 
bargaining  agent  but  also  to  a  certain  extent  the  delegation  of  bargain- 
ing power.  The  officers  of  the  national  labor  union  are,  for  the  most 
part,  selected  by  employees  of  many  different  employers,  frequently  in 
different  localities  and  working  under  entirely  different  conditions. 
The  policies  of  the  union  are  generally  determined  by  its  officers  and 
committees  without  direct  reference  to  the  employee  constituents,  so 
that  a  particular  employee  in  a  particular  plant,  working  for  a  par- 
ticular employer,  may  find  his  own  desires,  and  those  of  his  fellow 
employees,  submerged  in  the  will  of  an  entirely  dissimilar  group. 

National  labor  unions,  as  most  of  them  are  now  constituted,  will 
not  represent  any  employee  unless  he  is  a  member  in  good  standing. 
As  a  result,  in  order  to  obtain  representation,  the  employee  is  required 
to  submit  himself  to  the  constitution  and  bylaws  of  the  organization, 
which  may  involve  the  payment  of  dues,  submission  to  fines  and  pen- 
alties and  subjection  to  innumerable  rules  and  regulations  governing 

*  Thp  Boiird  had  no  power  to  is?UP  Ipprnlly  hinrlins:  orders  under  this  part  of  its  jurisdic- 
tion. It  did,  however,  secure  some  effectiveness  to  its  degrees  by  recommending  the  re- 
moval of  the  Blue  Eagle. 
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working  conditions,  union  activities  and  tlie  like.  This  is,  of  course,  not 
objectionable,  except  in  so  far  as  a  particular  employee  or  group  of 
employees  may  desire  to  remain  outside.  A  fair  percentage  of  the 
emplo3'ees  in  this  countiy  are  believers  in  labor  organizations,  but, 
on  the  other  hand,  there  is  a  very  substantial  group  in  opposition. 
This  state  of  aii'airs  is  the  stage  upon  which  the  National  Labor  Rela- 
tions Act  is  designed  to  operate. 

After  sanctioning  the  national  labor  union  as  an  adequate  repre- 
sentative of  employees,  Section  9(a)  of  the  Act  provides  that — 

Representatives  designated  or  selected  for  the  purposes  of  collective  bargaining 
by  the  majority  of  the  employees  in  a  unit  appropriate  for  such  purposes,  shall 
be  the  exclusive  representatives  of  all  the  employees  in  such  unit  for  the  purposes 
of  collective  bargaining  in  respect  to  rates  of  pay,  wages,  hours  of  employment 
and  other  conditions  of  employment :  provided  that  any  individual  employee  or 
group  of  employees  shall  have  the  right  at  any  time  to  present  grievances  to 
their  employer. 

This  adopts  the  so-called  majority  rule  which  was  read  into  Public 
Resolution  No.  M  and  mto  Section  7(a)  of  the  Recovery  Act  by  the 
predecessor  National  Labor  Relations  Board.  In  one  respect,  it  may 
go  beyond  the  decisions  of  the  earlier  Board,  which  imposed  no  limita- 
tions upon  the  individual's  right  to  bargain  with  his  employer.  Under 
Section  9(a)  of  the  new  Act,  the  single  employee's  right  is  limited  to 
'•''gn&vances^''  while  collective  bargains,  in  respect  of  wages^  hours  of 
employment^  and  other  conditions  of  employment^  are  confined  to  the 
representatives  chosen  by  the  majority.  Although  the  language  is  not 
clear,  it  is  the  apparent  intent  of  the  Act  to  give  binding  eh'ect  to  col- 
lective bargains  negotiated  by  such  representatives,  even  where  such 
bargams  would  be  clearly  contrary  to  the  desires  of  individual  em- 
ployees or  minority  groups.  The  latter  are  permitted  to  present  griev- 
ances, that  is,  to  make  individual  complaints,  to  their  employer,  but 
they  cannot  oppose  the  will  of  the  dominant  group. 

If  we  combine  tliis  with  our  previous  observations  concerning  na- 
tional labor  unions,  it  follows  that  a  particular  employee  or  group  of 
employees,  opposed  to  national  labor  unions,  may  fhid  tliemselves  with- 
out representation  unless  they  submit  themselves  to  membersliip.  In 
tlie  last  analysis,  their  wages,  their  hours  of  employment  and  their 
conditions  of  employment  will  be  governed,  not  by  their  particular 
demands,  but  by  the  desires  of  the  union  wliich  represents  a  majority 
of  their  fellow  employees.  To  this  extent,  the  dissenter's  freedom  of 
contract  is  seriously  abridged  and  his  employment  converted  into  a 
form  of  involuntary  servitude.  This  tmique  result  is  entirely  new  in 
our  law. 

Our  existing  system  attempted  a  policy  of  "hands  off"  toward  labor 
imions.  Their  activities  have  come  to  be  recognized  as  lawful  and  their 
objects  considered  socially  and  economically  proper.  The  law  has  told 
them  that  they  may  represent  their  members,  wherever  situated,  and 
may  carry  on  their  organization  and  bargainmg  acti\"ities,  without 
obstruction.  Section  7(a)  did  not,  in  actual  fact,  enlarge  the  situation 
which  existed  at  common  law,  except  to  the  extent  that  it  assumed 
jurisdiction  on  the  part  of  Congress  to  further  connnon  law  principles 
through  Federal  action.  On  the  other  hand,  the  National  Labor  Rela- 
tions Act  is  a  complete  reversal  of  policy.  It  does  not,  of  course,  pro- 
vide that  national  labor  unions  shall  be  the  only  adequate  representa- 
tives or  that  they  shall  be  the  representatives  in  every  case;  it  still 
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admits  of  the  selection  of  individuals  or  of  the  f)lant  unions  or  orga- 
nizations. But  once  representatives  are  selected,  the  Act  crystallizes  the 
situation  and  determines  that  these  representatives  shall  be  the  exclu- 
sive agents  of  all  the  envployees^  for  all  'purposes  of  collective  hargain- 
ing.  It  has  declared,  in  practical  effect,  that  whenever  there  are  na- 
tional labor  organizations  supported  by  a  majority  of  the  employees, 
then  the  minority  must  either  yield  or  be  deprived  of  representation. 

Whether  this  is  a  result  which  is  socially  desirable  is  not  ifor  us 
to  say.  There  are  substantial  groups  of  employees  who  thoroughly 
disapprove  of  the  activities  of  national  labor  unions.  The  Act,  in  its 
desire  to  place  collective  bargaining  on  a  nationwide  scale,  absolutely 
overrides  the  desire  of  these  groups.  It  is  a  drastic  step  and,  whatever 
its  merits,  it  should  not  be  taken  without  a  thorough  mvestigation  of 
its  propriety. 

It  may  be  suggested  that  the  Act  simply  applies  the  ordinary 
political  device  of  majority  representation  to  labor  relations.  Ob- 
viously there  are  practical  distinctions  as  well  as  theoretical.  We  have 
always  recognized  the  principle  that  in  government,  the  minority 
should  be  bound  by  the  desires  of  the  majority,  within  constitutional 
limits.  On  the  other  hand  the  right  of  the  individual  to  form  his 
own  associations  and  to  make  his  own  contracts  with  respect  to 
his  livelihood  has  not  been  questioned.  Similarly,  if  he  feels  that  his 
interests  lie  with  a  particular  group  and  chooses  to  align  himself 
with  that  group  for  the  purpose  of  protecting  them,  we  have  always 
considered  it  desirable  to  protect  his  right  so  to  do.  No  one  can 
question  the  right  of  an  employee  to  join  with  his  fellows  in  concerted 
action,  even  where  it  involves  submerging  his  own  individual  desires 
in  favor  of  the  common  wish.  It  is  a  far  different  thmg,  however, 
to  force  him  to  participate  in  such  an  association  and  to  impose  upon 
him  representation  which  he  has  not  chosen. 

At  the  same  time,  the  right  of  individual  employees,  and  groups 
of  employees,  to  select  the  unit  of  representation  is  taken  away 
find  vested  in  the  National  Labor  Relations  Board.  The  Board  may 
select  tlie  employer  unit,  the  craft  unit,  the  plant  unit,  or  such  other 
subdivision,  as  it  may  consider  appropriate.  The  contention  may 
be  made  tliat  it  is  thereby  empowered  to  go  beyond  the  employees  of 
a  single  employer  and  select  a  craft  or  class  which  runs  throughout 
a  number  of  plants  throughout  the  country.  If  such  a  construction 
should  be  accepted  (which  seems  improbable),  then  the  individual 
employee  or  dissenting  group  might  be  seriously  affected  by  reason 
of  the  greater  voting  strength  of  other  employees,  working  for  differ- 
ent employers,  under  entirely  different  circiunstances. 

C.   UNFAIR   LABOR   PRACTICES 

From  the  standpoint  of  the  employee,  the  most  important  feature 
in  the  Act  is  the  provision  establisliing  the  majority  rule,  which  we 
have  just  discussed.  From  the  standpoint  of  the  employer  the  most 
important  feature  is  section  8  which  establishes  five  so-called  unfair 
labor  practices,  which  are  made  subject  to  investigation  and  punish- 
ment by  the  Board. 
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Section  8  provides  as  follows : 


It  shall  be  an  unfair  labor  practice  for  an  employer — 

(1)  To  interfere  with,  restrain,  or  coerce  employees  in  the  exercise  of  the 
rights  guaranteed  in  section  7. 

(2)  To  dominate  or  interfere  with  the  formation  or  administration  of  any 
hibor  organization  or  contribute  financial  or  other  support  to  it :  Provided,  That 
subject  to  rules  and  regulations  made  and  published  by  the  Board  pursuant  to 
section  6(a),  an  employer  shall  not  be  prohibited  from  permitting  employees  to 
confer  with  him  during  working  hours  without  loss  of  time  or  pay. 

(3)  By  discrimination  in  regard  to  hire  or  tenure  of  employment  or  any  term 
or  condition  of  employment  to  encourage  or  discourage  membership  in  any  labor 
organization :  Provided,  That  nothing  in  this  Act.  *  *  *  or  in  any  other  statute 
of  the  United  States,  shall  preclude  an  employer  from  making  an  agreement 
with  a  labor  organization  (not  established,  maintained,  or  assisted  by  any  action 
defined  in  this  Act  as  an  unfair  labor  practice)  to  require  as  a  condition  of 
employment  membership  therein,  if  such  labor  organization  is  the  representative 
of  the  employees  as  provided  in  section  9  (a),  in  the  appropriate  collective 
bargaining  unit  covered  by  such  agreement  when  made. 

(4)  To  discharge  or  otherwise  discriminate  against  an  employee  because  he 
has  filed  charges  or  given  testimony  under  this  Act. 

(.5)  To  refuse  to  bargain  collectively  with  the  representatives  of  his  em- 
ployees, subject  to  the  provisions  of  section  9   (a). 

1.  Interference^  Restraint  and  Coercion 

The  prohibitions  against  interference,  restraint  or  coercion  are  not 
new  to  this  Act.  As  we  have  seen,  smiliar  langaug-e  appeared  iii  Sec- 
tion 7(a)  and  in  the  Railway  Labor  Act  of  1926.  Under  the  Railway 
Labor  Act,  a  similar  provision  received  final  construction  by  the  Su- 
preme Court  in  the  case  of  Texas  and  Neio  Orleans  Railway  Co.  v. 
Brotherhood  of  Railway  and  Steamship  Clerks,  281  U.  S.  548  (1930). 
The  Railway  Labor  Act  had  used  the  language  "interference,  influ- 
ence or  coercion"  instead  of  the  phrase  "interference,  restraint  or  coer- 
cion." The  terms  "interference"  and  "coercion"  implied  illegal  activi- 
ties on  the  part  of  the  employer  constituting  legal  duress.  "Influence," 
on  the  other  hand,  was  a  much  broader  term  and  could  be  construed  to 
prohibit  the  most  peaceful  acts  of  persuasion.  Xevertheless  the  Su- 
preme Court,  guided  by  the  context,  placed  the  following  construction 
upon  the  word : 

*  *  *  The  meaning  of  the  word  "influence"  in  this  clause  may  be  gathered 
from  the  context.  *  *  *  The  use  of  the  word  is  not  to  be  taken  as  interdicting 
the  normal  relations  and  innocent  communications  which  are  a  part  of  all  friendly 
intercourse,  albeit  between  employer  and  employee.  "Influence"  in  this  context 
plainly  means  pressure,  the  use  of  the  authority  or  power  of  either  party  to 
induce  action  by  the  other  in  derogation  of  what  the  statute  calls  "self-organiza- 
tion." The  phrase  covers  the  abuse  of  relations  or  opportunity  so  as  to  corrupt 
or  override  the  will,  *  *  *. 

No  one  can  quarrel  with  the  propriety  of  interdicting  acts  of  violence, 
fraud  or  duress  on  the  part  of  an  employer  nor  can  we  criticize  a  prin- 
ciple prohibiting  an  employer  from  using  his  authority  to  bring  undue 
pressure  upon  his  employees.  On  the  other  hand,  the  belief  is  wide- 
spread that  friendly  conmiunication  and  intercourse  should  not  be  re- 
stricted.* If  it  is  proper  for  an  employe  to  use  every  peaceful  argument 
at  his  disposal  to  convince  his  employer  of  the  desirability  of  labor 
unions  as  representatives  of  employees,  then  it  should  be  that  similar 
friendly  arguments  by  the  employer  should  not  be  denied,  so  long  as 
there  is  no  undue  use  of  authority. 


»  Under  the  Anti-Injunction  Act,  protection  against  Illegal  picketing  and  coercive  tactics 
by  unionists  has  been  largely  reduced.  The  National  Labor  Relations  Act  similarly  prohibits 
coercive  tactics  on  the  part  of  .employers  alone. 
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The  managements  of  most  industrial  enterprises  now  recognize 
clearly  that  industry  cannot  afford  to  maintain  antagonistic  relations 
with  its  employees.  High  standards  of  efficiency  require  not  only  that 
employees  shall  be  physically  and  mentally  capable  of  their  work  but 
also  that  they  shall  be  contented  and  satisfied  with  their  conditions  of 
employment.  Far-sighted  employers  have  endeavored  to  operate  their 
businesses  as  ventures  in  which  both  they  and  their  employees  are 
equally  interested ;  to  that  end  they  have  sought  to  maintain  a  feeling  of 
mutual  trust  and  harmony.  Employees  likewise  have  found  that 
friendly  intercommunication  between  themselves  and  their  employers 
furnishes  a  satisfactory  method  of  adjusting  disputes  and  grievances 
and  of  improving  their  social  and  economic  position.  It  has  not  been  the 
policy  of  the  law  to  interfere  with  a  relationship  of  this  character  for 
the  law  has  rather  proceeded  on  the  theory  that  it  is  socially  and  eco- 
nomically desirable.^" 

The  Supreme  Court,  in  interpreting  the  provisions  of  the  Eaiiway 
Labor  Act  of  1926,  apparently  believed  that  these  reasons  of  policy 
required  a  construction  which  would  permit  the  continuation  of 
friendly  counsel  and  advice  on  the  part  of  the  employer.  The  old  Na- 
tional Labor  Relations  Board,  however,  assumed  a  decidedly  hostile 
attitude  towards  the  employer.  It  broadened  the  construction  of  the 
provisions  of  Section  7 (a)  and  proceeded  on  the  assiunption  that 
the  position  of  the  employer  made  advice  and  moral  suasion  from  him 
the  equivalent  of  a  command.  If  a  similar  construction  is  to  be  given 
to  the  National  Lal)()r  Relations  Act,  then  the  employer  will  find  that 
absolute  silence  on  his  part  is  the  only  safe  course  of  conduct.  ]Mo re- 
over,  he  will  find  himself  faced,  in  many  instances,  with  the  almost 
impossible  task  of  preventing  subordinate  officials,  superintendents 
and  foremen  from  discussing  labor  activities  and  organizations  with 
the  men  with  whom  they  work.  Under  the  Recovery  Act,  employers, 
who  were  anxious  to  obey  the  requirements  of  the  law,  frequently 
found  themselves  embarrassed  by  the  conversations  of  foremen  and 
straw  bosses,  which,  because  of  the  intimate  personal  contact  between 
the  workmen  and  their  foremen,  could  not  be  prevented  and,  in  fact, 
were  in  most  cases  unknown  to  the  employer.  Under  the  neAv  legisla- 
tive act,  if  the  construction  adopted  by  the  predecessor  board  is  estab- 
lished, the}^  will  find  their  responsibilities  in  this  respect  greatly 
increased. 

2.  Restrictions  oil  Employee  Representation  Plans 

The  second  unfair  labor  practice,  that  is,  the  prohibition  against 
"contributing  financial  or  other  support  to  a  labor  organization,"  is 
likewise  based  upon  a  belief  that  harmonious  relations  between  em- 
ployer and  employee  are  unlikely.  In  so  far  as  it  is  designed  to  prevent 
bribery  or  corruption,  it  is  above  criticism.  Nor  can  objection  be  made 
to  its  prohibition  of  interference  with  the  formation  of  any  organiza- 
tion which  employees  may  desire,  providing  the  term  interference 

win  United  States  v.  Weirton  Steel  Company,  10  F.  Supp.  55  (D.  C.  Del.  1935),  we  find 
the  following  passage  :  "Production  in  quantity  and  quality  with  consequent  wages,  salaries 
and  dividends,  depends  upon  a  sympathetic  cooperation  of  management  and  workmen.  A 
relation  acceptable  and  satisfactory  to  both  workmen  and  management  is  an  essential 
feature  of  the  enterprise.  If  satisfactory  the  court  will  not  disturb  it.  It  is  said  this  rela- 
tion involves  the  problem  of  the  economic  balance  of  the  power  of  Labor  against  the  power 
of  Capital.  The  theory  of  a  balance  of  power  or  of  balancing  opposing  ]iowe'rs  is  based  upon 
the  assumption  of  an  inevitable  and  necessary  diversity  of  interest.  This  is  the  traditional 
Old  W"rl(l  theory.  It  s  nor  the  Twentipth  Ceiitiir.v  American  theory  of  that  relation  as 
dependent  upon  mutual  interest,  understanding  and  good  will." 
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receives  a  construction  similar  to  that  placed  upon  it  by  the  Supreme 
Court  in  the  case  referred  to  above.  However,  when  the  prohibition 
is  extended  to  the  contribution  of  "financial  or  other  support,"  then 
serious  doubts  may  be  held  as  to  the  advisability  of  the  enactment. 

It  has  been  the  policy  of  our  law,  as  we  have  stated,  to  promote  the 
harmonious  adjustment  of  labor  disputes  by  means  of  friendly  inter- 
course between  employers  and  employees.  The  law  has  assumed  the 
position  that  it  would  not  interfere  with  such  relations,  except  to 
Ijrevent  the  commission  of  violent  or  unlawful  acts.  The  provision  of 
the  new  legislation,  like  its  counterpart  in  the  1934  amendment  to  the 
Kailway  Labor  Act,  is  a  step  in  the  other  direction  and  hearkens  back 
to  a  period  when  a  spirit  of  antagonism  was  the  general  rule  in  indus- 
trial relations. 

The  object  of  the  provision  is  to  defeat  the  so-called  "company 
■union."  The  company  union,  or  employee  representation  plan,  as  it  is 
usually  designated,  is,  in  substance,  with  minor  variations,  a  consti- 
tutiton  or  plan  adopted  by  employees,  by  which  they  may  select  repre- 
sentatives to  bargain  with  the  management  on  their  behalf  and  by 
■which  they  may  fix  the  procedure  to  be  followed  by  their  representa- 
tives in  bargaining  activities.  Participation  by  the  employee  is  purely 
voluntary  and  concurrent  membership  in  any  organization  is  expressly 
permitted,  not  discouraged,^^  Participation  by  the  employer  is  gen- 
erally limited  to  an  agreement,  either  express  or  implied,  on  his  part, 
to  cooperate  with  the  representatives  selected  and  to  meet  with  them 
for  the  purpose  of  adjusting  disputes  and  negotiating  the  demands  of 
his  employees.  Many  employers  feel  that  such  a  plan  contributes  to  the 
content  of  their  employees  by  eliminating  the  misunderstandings 
which  might  otherwise  arise,  and  have,  therefore^  as  a  rule,  felt  it  their 
duty  to  co-operate  with  the  employees  and,  in  many  instances,  to  pay 
the  expenses  of  operating  the  plan.  Over  two  million  employees  in  the 
United  States  liave  given  sanction  to  a  plan  of  this  character  and  have 
indicated  their  belief  in  its  efficacy  as  a  means  of  collective  bargaining. 
Although  such  plans  are  scarcely  more  than  a  quarter  of  a  century  old 
in  this  comitry,  they  seem  to  have  fimctioned  with  at  least  a  measure 
of  success. 

Such  plans  proceed  entirely  on  the  assumption  that  all  industry  is  a 
cooperative  venture  and  that  friendly  relations  are  essential  to  the 
satisfaction  of  both  employer  and  employees.  They  visualize  a  stage  on 
which  the  employer  and  his  employees,  the  latter  through  representa- 
tives, may  meet  for  the  purpose  of  considering  wages,  working  condi- 
tions, hours  of  lalior  and  other  matters  of  mutual  interest.  Perhaps 
we  have  not  had  sufficient  time  to  measure  their  actual  efficacy,  but  it 
seems  safe  at  least  to  say  that  they  are  founded  upon  a  proper  prin- 
ciple and  that  they  are  entitled  to  a  period  of  fair  trial. 

Nevertheless,  it  is  the  object  of  the  National  Labor  Relations  Act 
to  abolish  these  industrial  enterprises  at  a  single  blow.  Financial  con- 
tributions to  the  expenses  of  a  plan  of  representation  or  em.ployees 
organization  are  prohibited  and  the  burden  of  payment  is  thrown  upon 
those  who  are,  in  all  probability,  least  able  to  bear  it.  This,  however,  is 
not  the  worst  feature  of  this  provision.  The  phrase  "other  support" 

1^  The  legality  of  such  a  plan  under  the  Railway  Labor  Act  of  1926  was  sustained  In 
Brotherhood  of  Sleeping  Car  Porters  v.  The  Pullman  Company  (D.S.N. D.,  111.  1934, 
reported  in  2  Commerce  Clearing  House,  Federal  Trade  Regulation  Service,  p.  5306) 
and  under  Section  7  (a)  of  the  Recovery  Act  in  United  States  v.  Weirton  Steel  Co..  10 
F.  Supp.  55  (D.C.  Del.  1935). 
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supplies  the  key  to  a  far  more  drastic  device.  If  an  employer  is  anxious 
to  cooperate  with  his  employees  and  yields  to  their  demands  in  good 
grace,  then  he  lays  himself  open  to  the  charge  that  he  contributed 
support  to  the  bargaining  agent  of  his  employees.  It  is  difficult  to  esti- 
m.ate  the  niunber  of  normal — even  benevolent — practices  of  many 
years'  standing  wliich  may  now  involve  the  emjoloyer  in  accusations 
that  he  has  offended  against  the  Act.  An  employer  who  has  allowed 
representatives  of  his  employees  to  use  his  property  for  meetings  or 
elections,  or  who  furnishes  ballots  or  clerical  or  mechanical  assistance 
may  be  charged  with  attempted  domination  of  his  employees'  orga- 
nizations. Contributions  to  picnics,  payments  to  employees'  relief  and 
insurance  fun.ds  and  similar  enterprises,  which  are  customarily  super- 
vised bj^  employee  representatives,  might  be  placed  in  the  same  class 
as  bribery  or  corruption  by  a  broad  construction  of  this  prohibition 
against  "financial  or  other  support."  Employers  who  have  for  many 
years  supplied  recreational  facilities  to  their  employees,  through  the 
latter's  representatives,  may  find  themselves  brought  before  the  Board 
and  charged  with  unlawful  acts.  Suppose  too  that  employees,  as  they 
liave  frequently  done  in  the  past,  demand  that  their  employer  con- 
tribute to  the  payment  of  part  of  the  exj^enses  of  their  association; 
must  he  refuse  their  demands  in  order  to  comply  with  the  law  ?  These 
are  not  speculative  possibilities;  the  decisions  of  the  previous  Board 
and  the  frequently  demonstrated  attitude  of  the  Government  toward 
Section  7(a)  of  the  Recovery  Act,  make  them  highly  probable  re- 
sults of  the  new  legislation. 

3.  Discrimination  Against  Unions 

The  third  unfair  labor  practice  to  be  proscribed,  includes  "dis- 
crimination in  regard  to  hire  or  tenure,  or  term  or  condition  of  em- 
ployment, to  encourage  or  discourage  memberships  in  any  labor  orga- 
nization." This  is,  in  substance,  the  provision  which  has  been  held  in- 
valid bv  the  Supreme  Court  of  the  United  States  in  Adair  v.  United 
States," 208  U.S.  161  (1908),  involving  federal  legislation,  and  in 
Coppage  v.  Kansas,  236  U.S.  1  (1914).  as  to  state  legislation.  It  is 
also  somewhat  similar  to  a  provision  of  the  Xational  Recover}^  Act, 
requiring  the  Codes  to  provide  that  "no  employee  and  no  one  seeking 
employment  shall  be  required  as  a  condition  of  em])loyment  to  join  any 
company  union  or  to  refrain  from  joining,  organizing,  or  assisting 
a  labor  organization  of  his  own  choosing."  It  will  be  observed,  how- 
ever, that  the  new  legislation  is  far  more  drastic  in  that  it  msij  easily 
be  construed  as  prohibiting  discrimination  not  only  in  the  matter  of 
hiring  and  firiug  but  also  with  respect  to  promotions,  demotions, 
wages,  houi*s  and  in  fact  any  term  or  condition  of  employment. 

Although  the  Recovery  Act  forbade  only  discrimination  in  the 
matter  of  employment  and  discharge,  the  old  Xational  Labor  Relations 
Board  arrogated  to  itself  jurisdiction  to  characterize  many  other  acts 
as  constituting  discrimination  against  union  activity.  In  addition, 
although  it  was  dealing  with  a  statute  of  the  most  doubtful  consti- 
tionality,  the  predecessor  Board  seems  at  times  to  have  proceeded  on  the 
assumption  that  membership  in  a  labor  union  conferred  a  status  sim- 
ilar to  that  of  a  civil  service  upon  union  employees,  so  that  the  em- 
ployer, in  discharging  workmen,  took  upon  himself  the  burden  of 
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proving  that  their  discharge  was  justified.^^  This  attitude  in  many 
instances  seriously  impaired  plant  morale  by  greatly  weakening  the 
authority  of  the  employer  to  impose  disciplinary  measures.  On  the 
other  haiid,  employees,  who  were  active  union  members,  thought  them 
selves  immune  from  discipline  and  developed  an  arrogant  attitude 
which  seriously  impaired  their  own  efficiency  and  that  of  their  fellow 
employees. 

It  has  been  the  uniform  policy  of  the  law  to  accord  the  utmost  lati- 
tude to  the  employer  in  the  management  of  personnel,  just  as  the. 
employee  has  been  assured  the  right  to  choose  his  own  employment  or 
to  refrain  from  continuing  in  a  particular  employment  at  his  discre- 
tion. Promotions,  transfers  and  demotions  have  rested  entirely  within 
the  discretion  of  tlie  employer,  the  law  recognizing  that  the  utmost 
efficiency  in  management  requires  strong  authority.  The  National 
LalDor  Relations  Act,  especially  if  it  be  administered  in  the  same 
manner  as  the  Recovery  Act,  will  require  a  complete  departure  from 
traditional  policies.  While  the  right  of  the  employee  to  quit,  either 
singly  or  in  company  with  his  fellows,  is  expressly  preserved  by  the 
Act,  the  employer  will  find  that  he  risks  a  violation  every  time  he 
discharges  an  emploj-ee  -s^ho  may  be  affiliated  with  a  union.  Requests 
to  work^  overtime,  transfers  from  one  part  of  an  establishment  to  an- 
other, reprimands,  lay-offs,  promotions  and  demotions  will  all  involve 
potential  complaints  under  the  Act.  The  employer  will  be  forced  to 
maintain  elaborate  records  of  seniority,  efficiency  and  the  like  in  order 
to  justify  his  management. 

The  peculiar  nature  of  relations  between  employer  and  employees 
have  thus  far  caused  the  law  to  hesitate  to  interfere,  because  of  the 
immeasurable  personal  equations  which  may  be  involved.  Employees 
are  frequently  employed,  discharged  or  transferred  because  of  recom- 
mendations of  subordinate  officials,  whose  judgment  may  be  based,  to 
some  extent,  and  properly  so,  upon  purely  personal  reactions.  The 
comparative  efficiency  and  personal  adaptability  of  the  worker,  as 
well  as  his  ability  to  handle  men  and  devise  new  methods  of  approach, 
are  personal  factors  which  are  extremely  difficult  to  appraise.  These 
elements,  which  render  it  most  difficult  for  anyone  to  judge  an  em.- 
ployer's  motives  and  conduct,  have  induced  the  law  to  consider  that 
ultimately  the  employer  should  be  the  sole  authority.  The  change 
worked  by  the  new  legislation  reaches  out  in  a  different  directiori,  and 
considerations  of  efficiency,  adaptability  and  discipline  are  submerged 
beneath  an  artificial  status  which  has  no  bearing  upon  the  character 
of  the  employee. 

The  new  legislation  may  be  prejudicial,  from  the  employer's  view- 
point, in  other  respects.  For  example,  an  employer  frequently  finds  it 
necessary  to  discharge  or  discipline  employees,  to  eliminate  internal 
disturbances  or  because  of  theft,  sabotage  or  the  like.  If,  to  protect 
himself  against  the  charge  or  union  discrimination,  he  must  openly 
avow  his  reason  for  taking  such  action,  he  may  find  himself  exposed 
to  possible  legal  liability  or  at  least  loss  of  good  will.  Examples  of  this 

i^ln  H.  B.  Rosenthal-Ettlinger  Co.  v.  Schlossierg,  266  N.Y.  Supp.  762  (Sup.  Ct.  X.Y. 
1933),  the  Court  declared:  "If  that  (Section  7  (a))  means  that  an  employer  may  not 
discharge  an  employee  for  any  reason,  or  for  no  reason,  and  in  the  case  of  any  man 
discharged,  must  be  prepared  to  show  good  cause  for  the  discharge,  other  than  tt.e 
union  affiliations  of  the  man  discharged,  all  employees  who  are  union  memhers  have 
been  transferred  to  a  status  equivalent  to  that  of  civil  service,  a  result  which  could 
not  have  been  intended.  Whatever  the  rule  of  the  unions  may  be,  that  is  not  the  law 
of  the  land." 
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could  be  multiplied  but  it  is  sufficient  for  present  purposes  to  say  that 
an  honest  and  reasonable  mistake  may  place  the  employer  under  coimt- 
less  difficulties,  ranging  all  the  way  from  a  potential  libel  action  to  a 
public  reputation  for  injustice  to  employees,  if,  to  avoid  liability  under 
the  Act,  he  must  be  prepared  to  give  a  public  accounting  of  every 
exercise  of  discretion. 

It  is  significant  that  after  prohibiting  discrimination  against  labor 
organizations,  the  statute  expressly  sanctions  a  "closed  shop"  contract 
with  any  labor  organization  (other  than  those  assisted  or  supported  by 
employers) .  The  employer  cannot  say  to  an  employee  that  he  must  not 
join  a  labor  organization,  but  he  can  bind  himself  to  require  his  em- 
ployees to  join  such  organizations.  Until  this  Act,  it  was  the  policy  of 
the  law  to  permit  the  employer  the  utmost  discretion  in  employing  and 
discharging  employees ;  by  the  same  token  the  law  sanctioned  the  right 
of  every  employee  to  join  any  organization  which  he  might  desire  or 
to  remain  aloof.  In  the  enactment  of  the  Wagner  Act.  this  conception 
has  somehow  fallen  by  the  wayside.  Employees  may  be  forced  to  join 
labor  organizations,  to  submit  themselves  to  their  rules  and  regida- 
tions  a_nd  to  contribute  to  their  funds,  if  their  employer  so  directs.  This 
provision  is  a  handy  supplement  to  the  majority  rule  announced  by  the 
statute ;  when  an  organization  becomes  the  exclusive  representative  of 
all  the  employees,  it  will  find  itself  in  a  strong  position  to  compel  the 
minority  to  come  within  its  fold  or  be  deprived  of  employment.  There 
are  economists  who  argue  that  the  closed  shop  is  a  desirable  institution 
in  labor  relations  but  the  law  has  always  thought  that  the  restriction 
it  imposes  upon  the  freedom  of  employees  is  too  great  to  warrant 
attaching  to  it  the  sanction  of  the  law. 

Jf..  Discrimination  Because  of  Testimony  Under  the  Act 

The  fourth  unfair  labor  practice  prohibits  discrimination  against 
an  employee  because  he  has  filed  charges  or  given  testimony  under  the 
Act.  This,  of  course,  provides  another  restriction  upon  the*  employer's 
authority  over  his  personnel.  However,  the  motive  which  lies  behind  it 
is  entirely  proper;  the  only  undesirable  feature  is  that  it  may  be  ad- 
ministered in  a  careless  way.  Under  the  reign  of  the  preceding  labor 
board,  it  sometimes  happened  that  employees  who  had  given  testi- 
mony returned  to  their  work,  secure  in  the  belief  that  they  were 
thenceforth  immune  from  discharge  irrespective  of  their  conduct  and 
qualifications.  There  were  malcontents  who  took  advantage  of  their 
participation  in  hearings  before  the  labor  boards  to  defy  their  em- 
ployers and,  unfortunately,  many  of  the  Regional  Boards  supported 
them. 

5.  Compelling  the  Employer  to  Bargain 

The  fifth  unfair  labor  practice  is  almost  staggering  in  its  noveltv.  It 
is  made  an  offense  against  the  Act  for  an  employer  "to  refuse  to  bar- 
gain collectively  with  the  representatives  of  his  employees."  This  is 
not  only  new  in  the  field  of  labor  relations  but  it  is  a  provision  whose 
counterpart  cannot  be  found  in  any  branch  of  law.  The  right  of  em- 
ployers and  of  employees  to  make 'their  own  terms  has  hitherto  ]5een 
sanctioned.  Section  7  (a)  did  not  alter  this  age-old  policy:  while  it 
attempted  to  insure  to  the  employees  the  right  to  unite  in  bargainino-,  it 
placed  no  obligation  upon  the  employer  to^'enter  into  any  negotiations 
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or  to  make  any  contracts.  Nevertheless  the  old  Lal3or  Board,  in  a  series 
of  decisions,  held  that  the  employer  was  required  to  enter  into  nego- 
tiations with  his  employees.  While  it  did  not  go  so  far  as  to  require 
that  a  contract  must  ensue  in  every  case,  the  Board  found  that  the  fail- 
ure of  the  employer  to  enter  into  a  definitive  contract  was  evidence 
of  bad  faith  in  negotiation.  Illustrations  of  tlie  length  to  which  this 
provision  may  be  pressed  are  sufficient  to  reveal  its  hazardous  character. 
Suppose  that  a  group  of  employees  demands  a  50%  increase  in  wages, 
in  response  to  which,  the  employer,  at  the  outset  of  negotiations,  an- 
noimces  that  under  existing  conditions,  any  increase  is  impossible.  If  he 
continues  to  adhere  to  his  position  and  refuses  to  make  any  concessions, 
then  it  might  be  justly  argued  that  he  had  refused  to  bargain,  for 
the  idea  of  bargaining  generally  involves  a  certain  amount  of  yielding 
on  both  sides.  Similarly,  if  the  employer  should  voluntarily  accede  to  a 
20%  increase,  without  commiting  himself  to  maintain  it,  it  might  be 
found  that  in  failing  to  enter  into  a  definitive  agreement,  he  had  not 
fulfilled  his  obligations  to  bargain.  These  unusual  results  were  at  least 
implied  by  some  of  the  decisions  of  the  predecessoi-  Board  and,  under 
the  positive  enactment  contained  in  the  National  Labor  Relations  Act, 
they  have  become  probable  rules.  Of  course,  we  do  not  infer  that  the 
Act  requires  the  employer  to  yield  to  every  demand  of  the  bargaining 
agents,  however  unreasonable ;  but,  on  the  other  hand,  it  is  clear  that 
there  is  an  affirinative  obligation  placed  upon  the  employer,  which  has 
not  hitherto  existed  in  our  law. 

Wliere  this  new  conception  will  lead,  it  is  difficult  to  say.  If  the 
closed  shop  contract,  which  is  sanctioned  by  the  Act,  is  demanded  and 
the  employer  steadfastly  refuses  to  sign  such  a  pact,  may  it  not  be 
said  that  he  is  not  bargaining  with  his  employees  ?  If  he  feels  that  his 
business  will  not  stand  increased  wages  or  decreased  hours,  and  an- 
nounces flatly  that  he  cannot  yield  to  collective  demands,  may  it  not  be 
charged  that  he  is  offending  against  the  statute?  If  he  wants  to  call  a 
group  of  his  employees  together  and  talk  to  them  about  working  con- 
ditions and  the  like,  may  he  not  be  haled  before  the  Board  for  ignoring 
the  chosen  representatives  ? 

It  may  be  observed  from  the  foregoing  that  the  Act  is  primarily 
directed  against  the  employer.  There  has  been  no  attempt  to  proscribe 
unfair  practices,  such  as  unlawful  picketmg,  sabotage,  misrepresenta- 
tion or  intimidation,  on  the  part  of  labor  organizations  or  employees. 
The  pattern  provided  by  English  labor  legislation  and  by  the  princi- 
ples announced  by  the  War  Labor  Board,  which  worked  both  ways, 
has  been  neglected  and  the  burden  of  responsibility  placed  upon  the 
employer  alone.  It  is  interesting  to  observe  that  the  Anti-Inj miction 
Act,  which  has  been  in  operation  for  but  a  few  years,  is  an  expression 
of  a  similar  policy,  in  its  restrictions  on  tlie  power  of  courts  to  pre- 
vent unlawful  picketing  and  similar  activities.  Again,  in  a  larger 
sense,  the  new  legislation  binds  only  the  employer,  for  the  right  of 
the  employee  to  strike  and  set  at  naught  the  rulings  of  the  Board  and 
the  contracts  of  his  representatives,  is  expressly  preserved. 
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IV.  The  Power  of  Congress  To  Enx\ct  the  National  Labor 

Relations  Act 

a.  constitlttional  construction 

Any  investigation  of  the  power  of  Congress  to  promulgate  par- 
ticular legislation  relating  to  interstate  commerce  is  inevitably  beset, 
at  the  outset,  by  a  confusion  of  two  distinct,  but,  nevertheless,  inti- 
mately connected  issues."  To  a  layman,  the  distinction  may  at  times 
be  most  elusive  of  comprehension.  Nevertheless,  we  believe  that  it  is 
necessaiy  to  attempt  definitions  of  these  two  inquiries  and  to  enlighten 
them  with  illustrations  drawn  from  the  decisions  of  the  Supreme 
Court.  The  two  inquiries  may  perhaps  be  described  as  follows : 

1.  Has  Congress,  in  enacting  the  particular  statute,  so  exceeded  its 
limitations  that  the  statute  is  inherently  invalid  ? 

2.  Assuming  that  the  statute  is  not  wholly  and  inherently  invalid,  to 
what  subjects  and  to  what  extent  may  it  be  constitutionally  applied  ? 

^  The  Schechter  case  provides  an  interesting  illustration  of  the  dis- 
tinction between  the  two  issues.  The  code  making  power  of  the  Presi- 
dent, under  the  National  Recovery  Act,  was  not  in  terms  confined  to 
industries  or  businesses  engaged  in  interstate  commerce,  nor  were  the 
subjects  of  the  codes  themselves  required  to  be  limited  to  regulations  of 
the  movement  of  commerce.  Nevertheless,  in  defining  the  punishment 
to  be  meted  out  for  code  violations,  the  Recovery  Act  declared : 

Any  violation  of  any  provision  thereof  in  any  transaction  in  or  affecting  inter- 
state or  foreign  commerce  shall  be  a  misdemeanor  *  *  *. 

The  Schechter  case  involved  an  attempted  application  of  code  provi- 
sions to  the  purely  local  activities  of  a  New  York  poultry  dealer.  Al- 
though the  Code  provisions  were,  in  terms,  broad  enough  to  apply  to 
such  activities,  the  Court  found  that  the  Constitution  would  not  allow 
their  application  to  subjects  which  were  not  a  part  of  interstate  com- 
merce. The  Court  did  not  decide,  as  some  would  have  us  believe,  that 
the  Recovery  Act  was,  on  its  face,  invalid  as  a  Congressional  usurpa- 
tion of  jurisdiction  over  subjects  not  in  interstate  commerce;  it  simply 
tempered  the  construction  to  be  given  the  scope  of  the  Recovery  Act  by 
referring  to  constitutional  requirements. 

We  may  contrast  with  the  ruling  in  the  Schechter  case  an  earlier  de- 
cision of  the  Supreme  Court  in  the  Trademark  Cases,  100  U.S.  82 
(1879).  The  Trademark  Law  was  analyzed  by  the  Supreme  Court  and 
found  to  apply,  in  terms,  to  purely  local  business;  this,  the  Court  con- 
sidered, was  an  unwarranted  use  of  Congressional  power.  The  opinion 
declares : 

If  its  main  purpose  be  to  establish  a  regulation  applicable  to  all  trade,  or  to 
commerce  at  all  points,  especially  if  it  be  apparent  that  it  is  designed  to  govern 
commerce  wholly  between  citizens  of  the  same  State,  it  is  obviously  the  exercise 
of  a  power  not  confided  in  Congress. 

This  duality  of  problems  may  easily  impair  the  clarity  of  our  treat- 
ment of  the  National  Labor  Relations  Act.  Accordingly,  and  to  hold 
confusion  to  a  minimum,  we  have  considered  it  advisable  to  stress  the 
question  of  the  constitutional  application  of  the  Act,  rather  than  that 

IS  The  next  section  of  this  report  will  consider  the  statute  from  the  standpoint  of 
compliance  with   the  requirements  of  the   due  process  clause  of   the   Fifth   Amendment. 
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of  its  inherent  validity  or  invalidity.^*  This,  vre  believe,  will  satisfy 
leaders  who  are  primarily  concerned  with  the  scope  and  effect  of  the 
statute  in  its  immediate  application  to  their  own  particular  interests. 
Others  who  have  a  more  academic  interest  in  the  results  of  our  investi- 
g'ation  will  bear  the  distinction  in  mind  throusfhout  and  will  realize 
that,  in  practical  effect,  our  conclusions  may  be  applied  with  equal 
facility  to  both  issues. 

B.    SCOPE   OF   THE   ACT 

It  should  be  noted  at  the  outset  that  the  Act  endeavors  to  stay  within 
the  restraints  of  the  commerce  clause  in  terminoloiry,  and  yet,  at  the 
same  time,  struggles  to  cover  a  large  expense  of  territory.  Its  opera- 
tions are  not  confined  to  transactions  in  interstate  commerce,  but  liter- 
ally reach  to  all  matters  ''^affecting  commerce^'''  by  using  this  somewhat 
novel  conception  of  constitutional  law,  which  has  been  given  currency 
by  similar  expressions  in  the  Xational  Recovery  Act. 

To  appreciate  the  scope  which  Congress  has  attempted  to  give  the 
statute  and  the  meaning  which  it  seeks  to  apply  to  this  phrase,  ^'■ajfect- 
ing  commerce^''  we  must  begin  with  the  Declarations  of  Policy  con- 
tained in  Section  1  of  the  Act,  and  entitled,  ''Findings  and  Policy." 
It  is  noteworthy  that  almost  every  item  of  recent  legislation  which 
purports  to  cover  territory  hitherto  considered  not  subject  to  occupa- 
tion by  Congress,  begins  on  a  similar  note.  It  is  hard  to  resist  the 
opinion  that  such  declarations  have  a  slight  taste  of  intellectual  dis- 
honesty about  them,  as  though  Congress,  conscious  of  its  limitations, 
liad  sought  to  secure  constitutional  validity  by  proclamations  that 
there  is  grave  need  of  action  on  its  part. 

This  Declaration  of  Policy  is,  in  substance,  a  somewhat  extended 
syllogism,  neatly  unraveling  itself  to  a  final  conclusion  that  Con- 
gressional action  is  necessary  in  labor  controversies,  to  insure  protec- 
tion to  the  movements  of  commerce. 

Tlie  first  proposition  is  advanced  that  employers  and  employees 
are  at  unequal  levels  with  respect  to  bargaining  powers.  To  place  them 
on  equal  footing,  the  remedy  is  suggested  that  employees  be  per- 
mitted to  organize  and  exercise  their  bargaining  power  through  or- 
ganizations, a  form  of  economic  concentration  already  available  to 
employers.  The  next  step  in  the  syllogism  is  that,  if  employers  do 
not  recognize  this  right  to  organize,  and  if  they  do  not  bargain  with 
employees  on  a  collective  basis,  then  strikes  and  industrial  controversies 
are  inevitable.  At  the  same  time,  employees  are  handicapped  in  their 
efforts  to  secure  an  adequate  return  for  their  labor  and  are  seriously 
impeded  in  demanding  and  negotiating  improvements  in  working 
conditions. 

The  third  premise  declares  that  these  conditions,  if  permitted  to  con- 
tinue, will  materially  impair  the  movement  of  commerce  among  the 
several  States  by  leading  to  strikes,  lockouts,  and  decreased  purchas- 
ing power.  Finally,  from  these  fateful  antecedents,  the  conclusion  is 

^*  The  Act  provides  in  Section  15  :  "If  any  provision  of  this  Act.  or  the  application 
of  such  provision  to  any  person  or  circumstance,  shall  be  held  invalid,  the  remainder  of 
this  Act  or  the  application  of  such  provision  to  persons  or  circumstances,  other  than 
those  as  to  which  it  is  held  invalid,  shall  not  be  aflfected  thereby."  This  may  be  sufficient 
to  relieve  the  Act  of  the  taint  of  invalidity,  for  it  Intentionaily  invites  a  construction 
which  would  apply  it  only  to  subjects  which  it  can  legally  reach.  Normally,  however, 
the  only  effect  of  such  a  clause  is  to  remove  the  presumption  of  legislatitve  intent,  which 
would  otherwise  obtain,  that  if  part  of  the  Act  or  its  application  be  deemed  illegal,  the 
balance  should  likewise  fall.  It  will  not  save  the  legislation  if  the  unconstitutional  por- 
titons  are  essential  to  achieve  the  object  of  the  Act.  V^llliams  v.  Standard  Oil  Co.,  278  U.S. 
235    (1929). 
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drawn  that  it  is  the  policy  of  the  United  States  to  remove  obstructions 
to  commerce  by  assuring  to  employees  the  right  to  organize  and  bar- 
gain collectively. 

The  statute  then  puts  its  argument  to  work  by  defining  the  term, 
"affecting  commerce,"  as — 

In  commerce,  or  burdening  or  obstructing  commerce,  or  the  free  flow  of  com- 
merce, or  having  led  or  tending  to  lead  to  a  labor  dispute  burdening  or  obstruct- 
ing commerce,  or  the  free  flow  of  commerce.^^ 

In  our  analysis  of  the  Act  itself,  we  have  pointed  out  that  while  the 
Act  literally  applies  to  almost  all  employers  and  employees,  its  en- 
forcement is,  nevertheless,  confined  to  transactions  ^''a-ffecting  com- 
merce.'''' The  right  to  organize  and  bargain  collectively  is  confirmed  in 
the  most  general  terms,  and  all  employers  are  instructed,  without 
limitation,  to  refrain  from  interference  and  from  certain  defined  un- 
fair trade  practices.  Despite  this  generality,  the  Act  is  administered 
exclusively  through  the  National  Labor  Relations  Board,  and  the  ad- 
ministrative agency  cannot  take  action  unless  the  controversy  or  ques- 
tion '•''ajfects''''  commerce. 

Where  does  this  novel  conception  of  commerce  lead  us  ?  As  a  simple 
illustration  of  its  potentialities,  we  may  take  the  case  of  a  business 
which  cannot,  under  any  circumstances,  be  classified  as  engaging 
directly  in  commerce  among  the  several  States. 

A  grocer  in  a  small  city  in  the  State  of  New  York  purchases  his 
stock  in  trade  from  a  jobber  in  the  same  location  and  delivers  the 
merchandise  at  retail  to  customers  within  a  radius  of  a  few  miles. 
The  goods  are  not  shipped  to  his  place  of  business  in  interstate 
commerce,  nor  does  he  sell  or  deliver  across  State  lines.  We  will  say 
that  he  employs  three  drivers,  who  join  a  truckdrivers'  union.  Their 
representative  approaches  the  grocer  and  demands  an  increase  in 
wages,  to  which  the  grocer  replies  that  he  would  prefer  to  deal  with 
his  own  employees,  whom  he  has  known  intimately  for  many  years. 
The  union  calls  a  strike,  which  lasts  for  one  week.  As  a  consequence, 
the  grocer  loses  a  week's  sales  and  buys  less  from  the  jobber,  whose 
purchases  from  a  wholesale  fruit  dealer  in  the  State  of  California, 
are  correspondingly  reduced.  Interstate  commerce,  as  a  result,  has 
been  slightly  affected:  at  least,  the  current  will  shift  to  a  different 
grocer  and  perhaps  a  different  jobber.  Or  we  may  look  at  the  problem 
from  another  angle. 

The  drivers  lose  a  week's  wages  and  buy  less  supplies  from  a 
department  store  which  imports  its  merchandise  from  the  State  of 
New  Jersey.  Again  there  has  been  an  effect,  or  to  use  Justice  Cardozo'a 
words,  a  "distant  repercussion,"  on  interstate  business.  Looking  at 
the  example  again  from  another  aspect,  we  may  suppose  that  the 
drivers  refuse  to  go  on  strike  and  resign  from  the  union.  Although 
no  controversy  has  been  realized,  there  was  a  situation  which  might 
have  led  to  a  labor  dispute,  which  might  have  led  to  a  strike,  which 
might  have  led  to  a  loss  of  wages,  which  might  have  led  to  a  decrease 
of  purchasing  power,  which  might  have  resulted  in  a  decrease  of  sales, 
and,  therefore,  of  importation.  This  monotonous  succession  of  "mights" 


IS  The  definition  of  "commerce"  Itself  Is  the  usual  one ;  It  is  defined  to  Include  "trade, 
trafiic.  commerce,  transportation,  or  communication  among  the  several  States,  or  between 
the  District  of  Columbia  or  any  territory  of  the  United  States,  and  any  State  or  other 
territory,  or  between  any  foreign  country  and  any  State,  territory  or  the  District  of 
Columbia,  or  within  the  District  of  Columbia  or  any  territory,  or  between  the  points  In 
the  same  State,  but  through  any  other  State  or  any  territory,  or  the  District  of  Columbia 
or  any  foreign  country." 
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indicates  the  extent  to  which  the  conception  may  be  driven.  If  the 
drivers  had  destroyed  the  property  of  the  grocer,  we  would  have  ex- 
pected the  law  of  the  State  of  New  York  to  deal  with  them.  Similarly, 
if  the  grocer  had  assaulted  his  employees,  he  would  have  been  held 
responsible  to  the  local  authorities.  But,  apparently,  when  the  em- 
ployees merely  argue  with  their  employer,  the  situation  calls  for  the 
intervention  of  Congress. 

If  the  conception  is  driven  to  its  logical  extremes,  it  becomes  difficult 
to  discover  any  act  or  transaction  which  camiot  be  said  to  have  some 
effect  on  interstate  commerce.  An  illustration  of  its  flexibility  is  sup- 
plied by  the  argmnent  of  the  Government  in  United  States  v.  Mills,^^ 
a  case  arising  mider  the  National  Recovery  Act.  The  case  had  its  origin 
in  criminal  proceedings  against  a  retail  gasoline  dealer  in  Hagerstown, 
Md.,  for  violations  of  the  Code  of  Fair  Competition  for  the  petroleum 
industi-y.  The  offense  charged  was  that  the  defendant  had  disobeyed 
code  prohibitions  against  giving  premiums  with  sales  of  gasoline  at 
retail.  The  Government's  case  was  based  upon  a  series  of  speculative 
possibilities,  which  may  be  summarized  as  follows : 

1.  Defendant's  practice  tended  to  destroy  the  stability  of  gasoline 
prices  in  Hagei'stown,  Md. ; 

2.  A  price  war  in  Hagerstown  might  extend  beyond  the  particular 
locality ; 

3.  If  it  did  reach  beyond  Hagerstown,  it  might,  by  lowering  retail 
prices,  in  turn  lower  the  refinery  price,  which  in  turn  would  react 
mif  avorably  on  producers'  prices ;  and 

4.  It  might  ultimately  result  in  lowering  prices  to  such  extent  that 
"stripper"  or  lean  wells  in  certain  States  would  be  unprofitable  to 
operate,  thereby  shifting  the  bulk  production  to  the  "flush"  wells  of 
Texas,  Oklahoma,  and  California. 

This  succession  of  possibilities  was  deemed  insufficient  to  supply  the 
groundwork  for  Congressional  regulation.  The  Court  declared,  in 
substance,  that  the  line  between  Congressional  and  State  legislation, 
although  flexible  to  a  limited  extent,  could  not  be  moved  across  broad 
territories  by  an  imaginative  version  of  the  facts. 

Tliis  is  the  new  and  novel  conception  of  interstate  commerce,  we 
are  told,  that  everything  bears  upon  commerce  and,  therefore,  affects 
it.  Yet  there  is  no  magic  in  the  term  '"'•affecting  commerce^''  and  surely 
its  occasional  appearance  in  judicial  utterances  caimot  override  the 
direct  holdings  of  a  steady  growth  of  constitutional  decisions.  Its 
origin  is  traced,  in  the  opinion  in  the  Mills  case,  to  the  use  of  the 
phrase  "concerning  commerce,"  by  Chief  Justice  Marshall  in  Gibbons 
v.  Ogden  (9.  Wheat.  1),  and  to  certain  language  of  the  present  Chief 
Justice  in  the  Minnesota  Rate  Cases  (230  U.S.  352)  where  the  latter 
remarked : 

The  words  "among  the  several  States"  distinguish  between  the  commerce  which 
conceras  more  States  tlian  one,  and  that  commerce  which  is  confined  within  one 
State,  and  does  not  affect  other  States. 

Of  this  origin  of  the  phrase,  Judge  Chesnut  said  in  the  Mills 

case: 

It  is,  however,  an  unsound  rule  of  construction,  which  imports  a  meaning 
into  a  particular  phrase  in  a  judicial  opinion,  divorced  from  its  context,  and 
we  must  remember  that  Gihhons  v.  Ogden  and  Minnesota  Rate  Cases,  in  which 
the  particular  wording  appears,  were  essentially  cases  dealing  with  physical 
interstate  movement  by  ship  and  by  rail. 

i«  7  F.  Supp.  547  (D.C.  Md.  1934). 
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The  use  of  a  word  or  phrase,  however  dramatic  or  effective,  cannot 
alter  settled  conceptions  of  commerce,  as  the  Constitution  and  the 
Supreme  Court  have  fixed  them;  nor  is  it  intellectually  helpful  to 
speak  of  modern  conceptions  or  of  "horse  and  buggy"  ideas  in  ap- 
jjroaching  the  problem  of  Congressional  powers.  However  sensitive 
to  local  activities  interestate  commerce  may  have  become,  that  can- 
not alter  the  provinces  of  the  State  or  Federal  Governments  one  whit, 
nor  change  that  which  is  not  interstate  conmierce  into  that  whiclt 
is." 

C.   BUSINESSES   TO   WHICH   THE   ACT   MAY  APPLY 

Because  of  the  apparent  scope  of  the  statute  as  we  have  outlined  it,, 
a  comprehensive  discussion  of  its  constitutional  application  demands 
consideration  of  a  variety  of  factual  situations  to  which  the  Act  might, 
in  terms,  apply.  Of  course,  the  possible  factual  cases  are  so  numerous 
that  it  would  be  impossible  to  consider  each  one;  some  rough  classi- 
fication is  essential.  Perhaps  five  supposititious  cases  will  cover  the 
subject  with  substantial,  if  not  theoretical,  accuracy.  We  may  suggest 
the  following: 

I.  Businesses  ^^  engaged  in  or  connected  with  the  transportation  of 
articles  or  communications  in  interstate  commerce,  such  as  carriei'S, 
express  agencies,  transport  and  shipping  companies,  telegraph  and 
telephone  corporations  and  similar  agencies. 

II.  Businesses  engaged  in  mining,  manufacturing,  producing, 
processing,  or  selling  commodities  which  are  thereafter  transported, 
by  independent  agencies,  in  intei'state  commerce. 

III.  Businesses  engaged  in  manufacturing,  processing  or  selling 
materials  which  are  received  in  a  finished  or  unfinished  condition  from 
other  states. 

IV.  Businesses  simultaneously  engaged  in  both  of  the  activities  de- 
scribed in  Groups  II  and  III ;  that  is,  importing  materials  and  selling 
finished  articles  in  interstate  commerce,  either  with  or  without  sub- 
jecting them  to  processing  or  manufacturing. 

V.  Businesses  which  neither  imj^ort  materials  or  commodities  nor 
export  them,  but  which  are  engaged  in  local  activities,  which  exert 
some  indirect  influence  or  effect  on  interstate  commerce,  whether  sucli 
businesses  involve  purchasing,  manufacturing  or  selling  commodities, 
or  supplying  other  and  more  intangible  services.  This  group  will  be 
founcl  to  embrace  the  bulk  of  the  retail  trade,  together  with  a  large 
portion  of  the  processing  industries  and  enterprises  supplying  in- 
tangible services. 

"  The  use  of  this  conception  in  the  Recovery  Act  was  perhaps  aided  by  the  emergency 
character  of  the  legislation.  The  argument  was  made  that,  because  of  the  business  depres- 
sion, interstate  commerce  was  in  a  disorganized  state  ;  that  wholesale  pricecutting,  wage 
decreases  and  other  unwholesome  trade  practices  had  seriously  impeded  the  movement  of 
the  trade.  The  conclusion  was  then  advanced  that  Congress  could,  with  propriety,  protect 
the  movement  of  commerce  by  removing  local  evils  which  tended  to  impede  it!  This  is, 
of  course,  irrelevant  to  the  Labor  Act,  which  is  designed  as  permanent  legislation.  Even 
so,  it  may  be  desirable  to  note  that  Federal  Power  is  strictly  defined  by  the  Constitution 
and  there  is  no  reason  to  believe  it  can  he  enlarged  by  an  abnormal  factual  situation.  A.  L.  A. 
Schechter  Poultry  Corporation  v.   United  States,  55  Sup.  Ct.   837    (1935). 

IS  With  the  exception  of  Group  I,  the  industries  defined  will  be  found  to  be  businesses 
in  which  the  hulk  of  the  employees  are  engaged  in  local  activities,  which  have  nothing  to 
do  with  the  interstate  movement  of  persons  or  thing.s.  Of  course,  even  in  such  cases,  some 
of  the  employees  may  actually  participate  in  the  movement.  For  example,  in  a  large 
manufacturing  plant,  some  of  the  workmen  may  be  engaged  in  loading  articles  for  ship- 
ment to  other  states.  This  incident  of  their  employment  should  not  alter  the  fact  that 
their  relations  with  their  employer  are  primarily  local  in  character.  In  addition,  it  would 
be  futile  to  attempt  to  apply  the  Act  in  piecemeal  fashion  ;  either  it  must  apply  generally 
to  the  relations  between  an  employer  and  all  his  employees,  or  it  wiU  be  entirely  ineffective. 
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These  classifications  are  obviously  not  exhaustive.  Group  V  is,  on 
its  face,  subject  to  further  subdivision  into  almost  an  infinite  variety  of 
specific  cases.  However,  the  nature  of  our  argument  will  reveal  that  for 
purposes  of  applying  the  doctrines  of  constitutional  law,  the  grouping 
IS  fairly  satisfactory. 

D.    INTERSTATE    TRANSPORTATION 

It  may  be  observed  that  the  groupings  which  we  suggest  are  so  ar- 
ranged that  the  probabilities  of  successful  Congressional  regulation 
diminish  with  each  step,  as  the  activities  sought  to  be  regulated  lose 
proximity  to  the  actual  subject  of  congressional  power,  tliat  is,  inter- 
state commerce.  The  firet  classification,  Avhich  comprises  the  instru- 
mentalities of  interstate  commerce,  seems  to  supply  the  most  fertile 
field  for  valid  Congressional  regulation ;  nevertheless,  even  here  there 
are  obstacles  to  valid  action. 

Inasmuch  as  the  most  important  factor  in  the  first  group,  that  is,  the 
railroad  industry,  is  not  subject  to  the  National  Labor  lielations  Act, 
but  rather  to  the  Eailway  Labor  Act  of  1926,  it  will  not  receive  the 
same  extended  consideration  which  will  be  given  to  the  other  groups. 
However,  since  the  problem  here  differs  only  in  degree  from  the  prob- 
lems arising  mider  the  later  groups,  it  cannot  be  completely  neglected. 

The  transportation  of  persons  and  commodities  between  states  is,  of 
course,  the  very  essence  of  interstate  commerce.  As  a  consequence,  Con- 
gressional regulation  of  rates,  transportation  facilities,  equipment, 
personnel  and  related  matters,  has  been  uniformly  sustained.  It  would 
be,  indeed,  difficult  to  find  a  more  comprehensive  and  thorough  body 
of  legislation  than  that  developed  in  the  halls  of  Congress  to  govern 
the  operations  of  carriers  and  communication  systems.^"  Nevertheless, 
even  in  this  broad  field  of  federal  activity,  the  Supreme  Court  has  de- 
clared that  there  are  frontiers.  Practically  unlimited  regulation  of 
matters  which  are  actually  and  directly  comiected  with  commerce,  the 
Court  has  declared,  is  admissible ;  but  regulation  of  discomiected  ac- 
tivities, even  of  businesses  admittedly  engaged  in  interstate  commerce, 
is  still  not  a  proper  Congressional  function. 

The  Employers  Liability  Cases  {Howard  v.  Illinois  Central  Rail- 
road Co.;  Brooks  v.  iSouthem  Pacific  Company^  207  U.S.  463  [1908], 
were  decided  at  a  time  when  Congress  had  midertaken  a  policy  of 
comprehensive  regulation  of  interstate  carriers.  Nevertheless,  the  deci- 
sions came  as  a  warning  in  unmistakable  terms  that  the  power  to  su- 
pervise interstate  commerce  did  not  imply  the  power  to  speak  on  every 
related  subject,  however  tenuous  the  comiection  might  be.  The  statute 
drawn  in  question  was  the  Federal  Employers  Liability  Act  of  July 
11,  1906,  which  provided  for  the  liability  of  common  carriers  engaged 
in  interstate  commerce,  for  accidental  injuries  or  deaths  of  their  em- 
ployees. Actions  were  brought  under  the  Act  to  recover  damages  for 
the  deaths  of  employees  actually  engaged  in  the  movement  of  inter- 
state commerce  at  the  time  of  the  accidents.  The  Supreme  Court,  never- 
theless, after  an  analysis  of  the  statute,  detennined  that  its  application 

»  The  breadth  of  railway  legislation  is,  of  course,  partially  attributable  to  another  cause. 
Railroads  are  classed  as  public  service  corporations,  which,  by  virtue  of  their  public  obli- 
gations, are  required  to  continue  operations,  if  the  government  shall  direct  it.  This  power 
to  compel  operations  carries  with  it  wide  latitude  to  enact  all  manner  of  regulations  to 
prevent  interruptions  and  to  increase  the  probabilities  of  continuous  service.  Compare 
Chas.  Wolff  Packing  Co.  v.  Court  of  Industrial  Belations,  262  U.S.  522    (1923). 
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was  in  terms  extended  to  injuries  sustained  by  employees  of  interstate 
carriers  while  engaged  in  activities  not  involving  the  movement  of  in- 
terstate commerce.  As  a  result,  the  Couit  held  that  although  the  Act 
embraced  subjects  within  the  authority  of  Congress,  it  also  applied 
to  matters  not  within  its  constitutional  powers,  and  that  the  two  ap- 
plications of  the  statute  were  so  intermingled  that  they  were  not  capa- 
ble of  separation.  The  statute,  as  a  whole,  was,  therefore,  declared 
invalid. 

Proponents  of  the  statute  argued  vigorously  that,  by  engaging  in 
interstate  cormnerce,  the  carriers  had  subjected  themselves  to  all  man- 
ner of  Congressional  regulation.  Most  significant,  for  present  purposes, 
was  the  Court's  reply,  for  in  answer  to  this  argument  it  stated : 

To  state  the  proposition  is  to  refute  it.  It  assumes  because  one  engages  in 
interstate  commerce,  he  thereby,  endows  Congress  with  powers  not  delegated  to 
it  by  the  Constitution;  in  other  words,  'yith  the  right  to  legislate  concerning 
matters  of  purely  state  concern.  *  *  *  It  is  apparent  that  if  the  contention  were 
well-founded  it  would  extend  the  power  of  Congress  to  every  conceivable  sub- 
ject, however  inherently  local,  would  obliterate  all  the  limitations  of  power  im- 
posed by  the  Constitution,  and  would  destroy  the  authority  of  the  states  as  to  all 
conceivable  matters  which,  from  the  beginning,  have  been,  and  must  continue 
to  be,  under  their  control  so  long  as  the  Constitution  endures. 

At  the  same  term  of  Court,  provisions  of  the  Erdman  Act  of  1898 
were  summoned  before  the  Supreme  Court  in  Adair  v.  United  /States, 
208  U.S.  161  (1908).  It  will  be  recalled  from  our  preceding  summary 
of  this  railway  legislation  that  one  of  its  principal  features  was  its 
punishment  of  discrimination  in  the  matter  of  employment  against 
union  members  and  its  proscription  of  so-called  "yellow  dog"  contracts. 
The  Court  not  only  found  that  the  section  was  an  illegal  interference 
with  the  freedom  of  contractual  relations  between  employer  and  em- 
jjloyee,-"  but  also  declared  that  it  was  not  a  proper  subject  for  congres- 
sional action.  Even  although  it  applied  to  carriers  and  employees  en- 
gaged in  the  interstate  transportation  of  goods  and  passengers,  the 
Court  declared  that  the  regulation  itself  was  not  a  regulation  of  com- 
merce, but  constituted  an  effort  on  the  part  of  Congress  to  affix  its  legis- 
lation to  a  purely  local  thing,  that  is,  the  relation  between  the  employer 
and  employee.  In  tliis  connection,  the  Court  stated : 

But  what  possible  legal  or  logical  connection  is  there  between  an  employees* 
membership  in  a  labor  organization  and  the  carrying  on  of  interstate  commerce. 
Such  relation  to  a  labor  organization  cannot  have,  in  itself  and  in  the  eye  of  the 
law.  any  bearing  upon  the  commerce  with  which  the  employee  is  connected  by  his 
labor  and  services. 

So  far  as  we  can  ascertain,  this  part  of  the  Supreme  Court's  ruling 
has  never  been  overruled.  Some  advocates  of  labor  legislation  have  be- 
lieved that  the  Court  revealed  a  reversal  of  philosophy  in  later  deci- 

2«  This  problem  will  be  referred  to  In  the  last  section  of  the  Report. 
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sions  involving  railway  labor  legislation.  Certainly  the  decisions  under 
the  Transportation  Act  of  1920  had  no  such  efi'ect.^^ 

Critics  of  the  Adair  case  place  great  reliance  on  Texas  and  New 
Orleans  Railroad  Company  v.  Brotherhood  of  Railway  and  Steam- 
ship Clerks^  et  al^  281  U.S.  548  (1930).  This  case  arose  under  the  Rail- 
road Labor  Act  of  1926,  which,  as  we  have  already  indicated,  set  up 
machinery  for  the  voluntary  adjustment  and  arbitration  of  lal3or  dis- 
putes before  boards  of  adjustment  and  boards  of  arbitration.  The 
plaintiff  union  had  a  controversy  with  the  Railroad  before  a  board  of 
adjustment  and,  pending  the  decision,  the  defendant  Railroad  fostered 
the  formation  of  a  rival  union  by  indulging  in  alleged  coercive  and 
oppressive  tactics.  The  union  then  brought  injunction  proceedings 
under  the  section  of  the  statute  which  declared  that  ''representatives, 
for  the  purposes  of  this  Act,  shall  be  designated  by  the  respective 
parties  *  *  *  without  interference,  influence  or  coercion,  exercise  by 
either  party  over  the  self-organization  or  designation  of  representa- 
tives by  the  other."  The  lower  court  granted  an  injunction  and  ex- 
pressly held  that  the  statute  was  constitutional,  questioning  the  Adair 
case.  The  Supreme  Court  of  the  United  States,  in  referring  to  the 
measure  as  a  regulation  of  commerce,  declared,  "*  *  *  Congress  may 
facilitate  the  amicable  settlement  of  disputes  which  threaten  the  serv- 
ice of  the  necessary  agencies  of  interstate  transportation."  It  held,  in 
substance,  that  the  only  compulsion  put  upon  the  carriers  by  the  Act 
was  to  refrain  from  interfering  with  the  designation  of  representatives 
by  employees.  The  Court  noted  that  the  Act  did  not  compel  the  car- 
rier to  deal  with  the  union,  nor  to  employ  union  members.  In  so  hold- 
ing, the  Court  stated : 

The  Railway  Labor  Act  of  1926  does  not  interfere  with  the  normal  exercise  of 
the  right  of  the  carrier  to  select  its  employees  or  to  discharge  them.  The  statute 

=1  The  labor  provisions  of  this  Act  came  before  the  Court  in  two  cases.  Pennsylvania 
Railroad  Co.  v.  U.S.  Railroad,  Laior  Board,  261  U.S.  72,  43  S.  Ct.  278  (1923)  Involved 
an  attack  by  a  carrier  upon  the  labor  provisions  of  the  Transportation  Act  of  1920,  a 
statute  which  we  have  summarized  in  the  preceding  section  of  this  report.  The  Act  did  not 
directly  define  principles  of  collective  bargaining,  but  simply  provided  for  methods  of 
adjusting  controversies  between  carriers  and  their  employees.  The  Labor  Board,  created 
under  t.he  Act,  was  empowered  to  take  jurisdiction  over  disputes  under  certain  circum- 
stances. The  Board,  in  the  exercise  of  its  rule-making  powers,  promulgated  certain  prin- 
ciples of  representation,  one  of  which  ordained  that  an  organization  chosen  by  a  majority 
of  employees  should  represent  the  entire  group.  The  Board  also  announced  the  principle 
that  the  choice  of  representatives  should  be  made  without  interference  from  the  carriers. 
The  Pennsylvania  Railroad  contested  the  right  of  a  union  to  represent  its  employees  and 
the  Labor  Board,  after  taking  jurisdiction  of  the  dispute,  decided  the  case  adversely  to 
the  Kailroad,  which  then,  in  injunction  proceedings,  contested  the  validity  of  the  legisla- 
tion on  the  ground  that  it  required  the  Railroad  to  recognize  a  labor  organization.  The 
Sui)reme  Court  upheld  the  statute,  but  it  did  not  pass  upon  its  constitutionality  from 
the  standpoint  of  congressional  power  over  interstate  commerce.  The  Court  simjily  took 
the  position,  which  it  later  affirmed  in  Pennsylvania  Railroad  System,  etc.,  v.  'Pennsyl- 
vania Railroad  Co.,  267  U.S.  203,  4.5  S.  Ct.  307  (1925),  that  the  legislation  had  not 
affected  any  legal  rights  of  the  carrier.  The  basis  for  this  conclusion  was  that  the  Board 
had  no  statutory  power  to  enforce  its  orders.  Congress  having  provided  that  the  only 
machinery  for  enforcement  should  be  by  means  of  publicity  given  to  the  decision.  In  the 
later  decision  the  Union  attempted  to  enjoin  a  conspiracy  on  the  part  of  the  Railroad 
and  its  officers  to  defeat  the  provisions  of  the  Transportation  Act  by  Interfering  with 
the  rights  of  employees  to  select  the  plaintiff  as  their  representatives.  The  Court  again 
held  that  the  Act  did  not  affect  any  legal  rights  of  the  Railroad,  and  therefore,  did  not 
find  it  necessary  to  pass  upon  its  constitutionality. 
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is  not  aimed  at  tills  right  of  the  employers,  but  at  the  interference  with  the  right 
of  employees  to  have  representatives  of  their  own  choosing.  As  the  carriers  sub- 
ject to  the  Act  have  no  constitutional  right  to  interfere  with  the  freedom  of 
employees  in  making  their  selection,  they  cannot  complain  of  the  statute  on 
constitutional  grounds. 

The  foregoing  indicates  that  in  no  case  has  the  Supreme  Court  re- 
ceded from  the  position  which  it  took  in  the  Adair  case.  The  Railway 
Labor  Act  of  1926,  which  was  involved  in  the  Texas  and  New  Orleans 
Railroad  Company  case,  was  not  nearly  so  drastic  as  the  National 
Labor  Relations  Act.  It  merely  provided  ways  and  means  by  which 
employers  and  employees  could  adjust  and  arbitrate  disputes,  without 
directly  compelling  either  side  to  bargain  with  the  other  or  to  take 
any  steps  in  the  direction  of  arbitration.  The  only  obligation  imposed 
by  the  statute  was  that  which  required  both  sides  to  refrain  from  inter- 
fering with  the  election  of  representatives  by  the  other.  The  Court 
disclaimed  its  intention  to  overrule  the  Adair  case,  at  least  on  the 
point  of  due  process,  because  it  pointed  out  that  there  was  no  question 
of  interference  with  the  normal  right  of  the  carrier  to  employ  or  dis- 
charge as  it  saw  fit. 

It  is  still  correct  to  say  that  whatever  the  effect  of  the  Texas  &  New 
Orleans  Railroad  decision  may  be,  it  is  confined  solely  to  interstate 
carriers.  In  the  interval  between  the  Adair  case  and  the  more  recent 
decision,  labor  relations  between  carriers  and  their  employees  were 
undergoing  drastic  changes.  Frequent  disputes  over  Avages  and  hours 
of  labor  had  greatly  increased  the  dangers  of  strikes  and  of  the 
cessation  of  operations.  Because  carriers  are  the  chief  instruments  of 
interstate  commerce,  and  because  their  continued  operations  are  ab- 
solutely essential  for  the  well-being  of  the  public,  Congress  has  always 
been  accorded  wide  power  to  compel  the  continuance  of  operations. 

The  liberal  treatment  shown  by  the  Supreme  Court  to  the  Adam- 
son  Act  --  a  statute  fixing  the  hours  and  wages  of  employees  of  inter- 
state carriers,  is  an  illustration  that  the  situation  which  led  to  the 
decision  of  the  Supreme  Court  in  the  Texas  and  New  Orleans  Railroad 
Company  case  was  a  factual  change  in  the  status  of  the  railroads. 
Passage  of  time  since  the  Adair  case  witnessed  an  increase  of  the 
power  exercised  by  Congress  over  carriers  and,  at  the  same  time, 
emphasized  the  need  of  continued  operation.  This  power  of  Congress 
to  force  carriers  to  maintain  their  functions  is  peculiar  to  the  field  of 
transportation. 

In  United  States  v.  Chicago^  MilwauJcee  &  St.  Paul  R.R.  Co.^  28!^ 
U.S.  311  (1931),  we  find  the  Court  again  reiterating  the  distinction 
between  regulations  which  bear  a  reasonable  relation  to  interstate 
commerce  and  those  which  do  not,  in  the  following  language : 

*  *  *  neither  the  Commission  nor  Congress  itself  may  take  any  action  which 
lies  outside  the  realm  of  interstate  commerce.  (Citing  Hammer  v.  Dagenhart,  the 

22  In  the  fact  of  a  threatened  general  strike.  Congress  passed  the  Adamson  law,  which 
established  the  S-hour  day  and  provided  for  a  commission  to  observe  its  operations  and 
to  report  to  the  President  not  later  than  nine  months  after  its  creation.  To  protect  the 
employees  during  the  preparation  of  the  commission's  report,  Congress  declared  that 
wages  should  not  be  reduced  below  the  pre-existing  standard,  despite  the  reduction  ia 
the  number  of  hours.  The  Court,  in  Wilson  v.  New,  243  U.S.  332  (1917).  recognized  the 
emergency  character  of  this  legislation  and  upheld  it  on  the  ground  that  it  was  necessary 
to  prevent  a  complete  interruption  of  interstate  commerce.  In  so  holding,  the  Court 
stated  : 

"If  it  be  conceded  that  the  power  to  enact  the  statute  was  in  effect  the  exercise 
of  the  right  to  fix  wages  where,  by  reason  of  the  dispute,  there  had  been  a  failure  t» 
fix  by  agreement,  it  would  simply  serve  to  show  the  nature  and  character  of  the 
regulation  essential  to  protect  the  public  right  and  safeguard  the  moxement  of 
interstate  commerce,  not  involving  any  denial  o}  the  authority  to  adopt  it."  (Italics 
supplied) 


305 

Child  Labor  Case,  infra).  It  follows  that  if  the  condition  in  question  relates  not 
to  such  commerce,  or  to  the  rights  and  duties  of  the  carrier  engaged  in  such 
commerce,  but  exclusively  to  extrinsic  matters,  it  is  imposed  without  authority 
of  law. 

This  same  distinction  has  been  repeated  in  the  last  year  in  the 
Railway  Pension  Case,  Railroad  Retirement  Board  v.  the  Alton 
Railroad  Cmnpany^  et  al.,  55  Sup.  Ct.  758  (1935),  which  held  invalid 
congressional  legislation  providing  a  compulsory  pension  system  for 
railroad  employees.  The  Court  stated,  through  JNIr.  Justice  Roberts, 
that — ■ 

The  question  at  once  presents  itself  whether  the  fostering  of  a  contented  mind 
on  the  part  of  an  employee  by  legislation  of  this  type  is  in  any  just  sense  a 
regulation  of  interstate  transportation.  If  that  question  be  answered  in  the 
affirmative,  obviously  there  is  no  limit  to  the  field  of  so-called  regulation.  The 
catalogue  of  means  and  actions  which  might  be  imposed  upon  an  employer  in 
any  business,  tending  to  the  satisfaction  and  comfort  of  his  employees,  seems 
endless. 

W:  *  *  *  *  *f  * 

We  think  the  answer  is  plain.  These  matters  obviously  lie  outside  the  orbit 
of  congressional  power. 

Of  the  Texas  and  New  Orleans  Railroad  decision,  the  Court 
declared : 

The  railway  labor  act  was  upheld  by  this  court  upon  the  express  ground  that 
to  facilitate  the  amicable  settlement  of  disputes  which  threatened  the  service  of 
the  necessary  agencies  of  interstate  transportation  tended  to  prevent  interrup- 
tions of  service  and  was  therefore  within  the  delegated  power  of  regulation.  It 
was  pointed  out  that  tlie  act  did  not  interfere  with  the  normal  right  of  the 
carrier  to  select  its  employees  or  discharge  them.  Texas  &  New  Orleans  R.  Co.  xk 
Brotherhood  of  Railwaij  d  S.  S.  Clerks,  281  U.S.  548,  570,  571,  50  S.  Ct.  427, 
74  L.  Ed  1034."  (Italics  supplied) 

It  is  correct  to  say  that  the  decisions  of  the  Supreme  Court,  allowing 
congressional  regulation  of  employer-employee  relations,  nuist  be  con- 
fined to  interstate  carriers  and  that,  even  in  that  field,  congressional 
action  will  be  allowed  only  to  the  extent  necessary  to  secure  uninter- 
rupted service.  The  Pension  decision  has  shown  that  the  power  over 
instrumentalities  of  interstate  commerce  must  be  limited  to  subjects 
which  have  some  reasonable  connection  with  commerce. 

E.  BUSINESSES  PRECEDED  OR  FOLLO^VED  BY  THE  MO\'EMENT  OF  ARTICLES  IX 

INTERSTATE   COMMERCE 

The  next  subject  of  injuiry  naturally  includes  the  second  and  third 
factual  situations,  which  we  have  described,  that  is,  cases  involving 
local  activities  which  are  preceded  by  or  succeeded  by  the  movement 
of  articles  in  interstate  commerce.  The  same  problem  as  that  involved 
in  the  class  just  discussed  is  repeated  here  but  emphasis  is  shifted 
from  the  interstate  movement  to  the  local  activities.  The  primary 
function  of  an  interstate  carrier  is  the  transportation  of  goods  and 
passengers  in  interstate  commerce,  while  in  the  second  and  third 
classes,  the  most  extensive  functions  are  the  local  activities  of  manu- 
facture, production  and  the  like,  the  interstate  sale  and  delivery  or 
purchase  and  delivery  being  more  or  less  essential  incidents.  "Where  a 
business  enterprise  either  ships  its  products  in  interstate  commerce  or 
purchases  materials  from  other  states  or  abroad,  it  is,  unquestionablv, 
in  that  aspect  of  its  business,  engaged  in  interstate  commerce.  There- 
fore, the  tenor  of  our  inquiry'  must  be:  "Does  this  participation  in 
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interstate  commerce  subject  the  complete  business  activities  of  an 
employer  to  congressional  regulation  f  A  subsidiary  inquiry,  which 
will  be  considered  later,  is :  "Assuming  that  an  employer  may  be  sub- 
jected to  a  certain  amount  of  regulation  because  of  liis  participation 
in  interstate  commerce,  is  the  employer — employee  relationship  a  rea- 
sonable subject  of  such  regulation,  or  is  it  a  matter  which  involves  the 
domestic  policies  of  the  state  ?" 

1.  The  Dividing  Line  Between  Commerce  and  Local  Activities 

The  function  of  Congressional  jurisdiction  over  interstate  commerce 
IS  well  expressed  by  Madison,  describing  the  purposes  of  the  Com- 
merce Clause  to  the  Virghiia  convention,  during  the  debates  upon  the 
question  of  the  adoption  of  the  Federal  Constitution  (3  Elliot's  De- 
Jbates,  pages  259-260)  : 

The  powers  of  the  general  government  relate  to  external  objects,  and  are  but 
■few.  But  the  powers  in  the  states  relate  to  those  great  objects  which  immediately 
concern  the  prosi)erity  of  the  people.  Let  us  observe,  also,  that  the  powers  in 
the  general  government  are  those  which  will  be  exercised  mostly  in  time  of  war, 
while  those  of  the  state  governments  will  be  in  time  of  peace.  But  I  hope  the 
time  of  war  will  be  little,  compared  to  that  of  peace.  *  *  * 

All  agree  that  the  general  government  ought  to  have  power  for  the  regulation 
of  commerce.  I  will  venture  to  say  that  very  great  improvements,  and  very  eco- 
nomical regulations,  will  be  made.  It  will  be  a  principal  object  to  guard  against 
smuggling,  and  sucli  other  attacks  on  the  revenue  as  other  nations  are  su'oject 
to.  We  are  now  obliged  to  defend  against  those  lawless  attempts ;  but,  from  the 
interfering  regulations  of  different  states,  with  little  success.  There  are  regu- 
lations in  different  states  which  are  unfavorable  to  the  inhabitants  of  other 
states,  and  which  militate  against  the  revenue.  New  York  levies  money  from 
New  Jersey  by  her  imposts.  In  New  Jersey,  instead  of  co-operating  with  New 
York,  the  legislature  favors  violations  of  her  regulations.  This  will  not  be  the 
case  when  uniform  regulations  will  be  made. 

It  seems  to  have  been  the  purpose  of  the  draftsmen  of  the  Constitu- 
tion to  recognize  the  independent  sovereignty  of  the  states  and,  at  the 
same  time  to  remove  a  most  fertile  source  of  jealousy  and  confusion 
among  the  states,  by  entrusting  the  guardianship  of  interstate  busi- 
ness to  the  Central  Government.  In  Gibbons  v.  Ogden,  9  A^^ieat.  1 
(1824),  Chief  Justice  Marshall,  a  strong  federalist,  had  his  first  op- 
portimity  to  expound  his  views  of  the  congressional  power  over  com- 
merce and,  despite  his  leanings  towards  a  strong  central  government, 
he  did  not  lose  sight  of  the  primary  object  of  the  division  of  power. 
His  language  was : 

It  is  not  intended  to  say  that  these  words  comprehend  that  commerce  which 
is  completely  internal,  which  is  carried  on  between  man  and  man  in  a  state,  or 
between  different  parts  of  the  same  state,  and  which  does  not  extend  to  or  affect 
other  states. 

The  same  jurist,  in  McCuUoch  v.  Maryla^ul^  4  "\^nieat.  316  (1818), 
expressed  the  opinion  that  the  United  States  was  designed  to  be  a 
government  of  "enmnerated  powers." 

In  the  opening  pages  of  this  report,  we  referred  briefly  to  the  prin- 
ciple which  underlies  the  whole  problem  of  conflicting  state  and  fed- 
eral sovereignties.  It  may  clarify  subsequent  discussion  to  reiterate 
that  principle,  which  is  that  the  power  of  Congress  over  interstate 
commerce  is  designed  to  alloio  Congress  to  protect  that  commerce  and 
to  provide  a  uniform  system  of  regulation^  not  to  suffer  the  jurisdiction 
of  the  states  over  domestic  affairs  to  be  whittled  aiaay  by  an  extension 
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of  federal  action.  If  the  arguments  of  those  who  demand  an  enlarge- 
ment of  federal  power  over  interstate  commerce  are  analyzed,  it  will 
be  found  that  they  are,  beneath  the  surface,  an  attack  upon  our  dual 
system  of  government.  Dissatisfaction  with  our  constitutional  forms^ 
whether  founded  or  unfounded,  should  not  be  an  excuse  for  advocating 
the  obliteration  of  our  political  lines  by  the  device  of  broad  con- 
struction. 

The  earlier  decisions  of  the  Supreme  Court  under  the  interstate  com- 
merce clause  will  not  reveal  many  instances  where  congressional  regu- 
lation has  been  invalidated ;  until  recent  years,  Congress  made  no  effort 
to  enact  the  far  flung  legislation  which  has  characterized  its  later 
attitude  toward  matters  of  domestic  policy.  Consequently,  almost  all  of 
the  decisions  are  concerned  with  the  powder  of  the  states  to  tax  or 
regulate  local  subjects,  in  situations  where  such  taxes  or  regulations 
have  at  least  an  indirect  impact  on  interstate  commerce.  Nevertheless, 
if  these  decisions  are  subjected  to  scrutiny,  it  will  be  learned  that  there 
are  two  well  settled,  parallel  lines  of  authority  establishing  the  rule 
that  local  activities  are  not  drawn  into  the  current  of  interstate  com- 
merce merely  because  they  are  preceded  or  succeeded  by  an  intei^tate 
movement.  Wliile  these  decisions  are  not  directly  controlling,  inas- 
much as  they  deal  with  state  taxes  or  police  regulations,  and  not  con- 
gressional measures,  they  indicate  the  dividing  line  between  interstate 
commerce  and  local  transactions. 

One  of  the  earliest  decisions  is  Coe  v.  Errol,  116  U.S.  517  (1886). 
The  Town  of  Errol,  Xew  Hampshire,  had  imposed  a  general  property 
tax  upon  certain  logs  which  had  been  cut  down  in  New  Hampshire  and 
were  at  the  time  being  floated  down  the  river  to  Lewiston,  Maine,  being 
temporarily  detained  in  the  Town  of  Errol  on  tax  day  by  low  water. 
The  question  before  the  Supreme  Court  was  whether  or  not  the  New 
Hampshire  logs,  although  intended  for  export  and  partially  prepared 
for  that  purpose,  were  subject  to  tax  in  the  same  manner  as  other 
property  in  the  state.  The  court  held  that  the  commerce  clause  did 
not  relieve  tlie  logs  from  taxation  and  declared : 

Though  intended  for  exportation,  they  may  never  be  exported ;  the  owner  has 
a  perfect  right  to  change  his  mind ;  and  until  actually  put  in  motion,  for  some 
place  out  of  the  State,  or  committed  to  the  custody  of  a  carrier  for  transporta- 
tion to  such  place  why  may  they  not  be  regarded  as  still  remaining  a  part  of 
the  general  mass  of  property  in  the  State? 

Just  prior  to  the  above  decision,  the  Supreme  Court  in  Broion  v. 
Houston^  114  U.S.  622  (1885)  had  declared  that  where  articles  had 
been  shipped  into  a  state  and  had  arrived  at  their  destination,  their 
interstate  movement  ceased,  and  they  were  no  longer  entitled  to  the 
protection  of  the  commerce  clause  against  local  taxation.  Many  vears 
later  in  General  Oil  Co.y.  Crain,  209  U.S.  211  (1908)  the  principles  of 
these  decisions  were  reiterated  and  combined  in  the  following  state- 
ment of  the  Supreme  Court : 

The  beginning  and  the  ending  of  the  transit  which  constitutes  interstate  com- 
merce are  easy  to  mark.  The  first  is  defined  in  Coe  v.  Errol,  116  U.S.  517,  to  be 
the  point  of  time  that  an  article  is  committed  to  a  carrier  for  transportation  to 
the  State  of  its  destination,  or  started  on  is  ultimate  passage.  The  later  is  defined 
to  be  in  Bro-ivn  v.  Houston,  114  U.S.  622,  the  point  of  time  at  which  it  arrives 
at  its  destination. 
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The  lines  drawn  by  these  decisions  have  been  continuously  observed 
^y  the  Supreme  Court  in  a  series  of  decisions  extending  to  the  present 
time.-^  Inasmuch  as  these  cases  have  reached  substantially  the  same 
-conclusions,  based  upon  substantially  identical  arguments,  it  is  un- 
necessary^ to  subject  them  to  close  analysis.  However,  for  the  sake  of 
'omphasis,  it  may  be  desirable  to  single  out  a  few  unusual  decisions  de- 
fining the  beginning  of  the  interstate  movement  and  its  termination. 

ArJiadelphia  Milling  Co.  v.  St.  Louis  Southiuestern  Railways  Co., 
249  U.S.  134  (1918)  arose  out  of  actions  by  certain  shippers  and  rail- 
way companies  to  enjoin  the  enforcement  of  intrastate  railway  rates 
fixed  by  a  State  railway  commission.  The  facts  indicated,  in  one  of  the 
cases,  that  the  shipper  was  engaged  in  transporting  logs  from  its  lum- 
ber operation  in  the  state  to  its  mills,  where  the  logs  were  processed  and 
manufactured  into  staves  and  other  products  and  held  in  storage,  to  be 
sold  and  shipped  in  accordance  with  the  demands  of  the  market.  Al- 
most 95%  of  the  finished  articles  were  eventually  delivered  to  points 
outside  of  the  state.  The  court  found  that  the  interstate  movement  did 
not  begin  until  the  sale  and  delivery  of  the  finished  products,  declar- 
ing: 

It  is  not  merely  that  there  was  no  continuous  movement  from  the  forest  to  the 
points  without  the  State,  but  that  when  the  rough  material  left  the  woods  it  was 
not  intended  that  it  should  be  transported  out  of  the  State,  or  elsewhere  beyond 
the  mill,  until  it  had  been  subjected  to  a  manufacturing  process  that  materially 
changed  its  character,  utility,  and  value. 

In  one  of  the  latest  decisions,  Chassaniol  v.  City  of  Greenwood.,  291 
U.S.  584  (1934),  the  Court  declared,  through  Mr.  Justice  Brandeis: 

Ginning  cotton,  transporting  it  to  Greenwood,  and  warehousing,  buying  and 
compressing  it  there,  are  each  like  the  growing  of  it,  steps  in  preparation  for 
the  sale  and  shipment  in  interstate  commerce.  But  each  step  prior  to  the  sale 
and  shipment  is  a  transaction  local  to  Mississippi,  a  transaction  in  intrastate 
commerce.  (Italics  supplied). 

Similarly  in  Oliver  Iron  Co.  v.  Lord,  263  U.S.  172  (1923),  after 
declaring  that  mining  "like  manufacturing,  is  a  local  business",  the 
Court  added : 

Its  character  in  this  regard  is  intrinsic,  is  not  affected  by  the  intended  use  or 
disposal  of  the  product,  is  not  controlled  by  contractual  engagements,  and  persists 
even  though  the  business  be  conducted  in  close  connection  with  interstate 
commerce."* 

The  rcA^erse  situation  may  be  seen  in  Industrial  Association  v. 
United  States.,  268  U.S.  (1925).  The  defendant,  an  association  of 
builders  and  contractors  in  San  Francisco,  in  order  to  force  the  open 
shop  on  building  workers  in  that  city,  devised  a  plan  for  dealing 
in  building  supplies  located  in  or  produced  in  California,  which 

23  See,  for  example: — Bacon  v.  Illinois,  227  U.S.  504  (1913)  ;  Susquehanna  Coal  Co.  v. 
South  Ambov,  228  U.S.  665  (1913)  ;  Packer  Corporation  v.  Utah,  2«.5  U.S.  10.")  (1932)  ; 
Nashinne.  etc.,  Ry.  Co.  v.  Wallace,  288  U.S.  249  (1933)  ;  Edelman  v.  Boeing  Air  Transport, 
Inc.,  2S9  U.S.  249  (1933)  ;  Minnesota  v.  Blasius,  290  U.S.  1  (1933),  and  Federal  Compress, 
etc.,  Co.  V.  McLean,  291  U.S.  17  (1934) — aU  defining  the  end  of  the  interstate  movement; 
and  Cornell  v  Coyne,  192  U.S.  418  (1904)  ;  Crescent  Cotton  Oil  Co.  v.  Mississippi,  2.57  U.S. 
129  (1921)  ;  Heisler  v.  Thomas  Colliery  Co.,  260  U.S.  245  (1922)  :  Oliver  Iron  Co.  v. 
Lord,  262  U.S.  172  (1923)  ;  and  Champlin  Refining  Co.  v.  Corporation  Commission,  286 
U.S.  210  (1932) — fixing  Its  beginning. 

-*  Another  decision  may  be  briefly  noted  because  of  its  unusual  facts.  In  Utah  Light  & 
Power  Co.  v.  Pfost,  286  U.S.  165  (1932),  an  action  was  brought  to  enjoin  collection  of 
a  tax  levied  b.v  the  State  of  Utah  on  the  manufacture,  generation  or  production  of  electric 
current  in  the  state.  The  Complainant  transmitted  current  to  points  in  other  states  and 
maintained  the  tax  was  a  burden  on  the  interstate  movement.  The  court  sustained  the  tax 
as  a  tax  on  local  activity,  although  the  production  of  current  and  its  transmission  are 
substantially  Instantaneous.  Here  the  connection  was  most  intimate  between  manufactur« 
and  movement  but  the  Court  did  not  hesitate  to  differentiate  them. 
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required  the  sale  of  such  supplies  only  to  members  of  the  association 
who  held  a  permit.  As  a  part  of  the  plan,  permits  were  denied  to  mem- 
bers, unless  they  employed  one  or  more  non-union  employees  on  each 
job.  All  of  the  materials  restricted  by  the  plan  ^Yere  local  in  origin 
except  plaster;  the  permit  system  was  accordingly  applied  only  to 
imported  plaster  which  had  come  to  rest  in  salesrooms  and  ware- 
houses and  therefore  had  become  a  part  of  the  general  property  of  the 
State.  The  court  held  that  the  combination  was  not  in  restraint  of  inter- 
state commerce  because  it  applied  only  to  goods  which  were  local  in 
origin  or  which  had  come  to  rest  within  the  State.  In  reaffirming  the 
dividing  line  between  local  activities  and  interstate  movement,  the 
court  declared: 

It  is  true,  however,  that  plaster,  in  large  measure  produced  in  other  states 
and  shipped  into  California,  was  on  the  list ;  but  the  evidence  is  that  the  permit 
requirement  was  confined  to  such  plaster  as  previously  had  been  brought  into 
the  state  and  commingled  with  the  common  mass  of  local  property,  and  in  respect 
of  which,  therefore,  the  interstate  movement  and  the  interstate  commercial 
status  had  ended. 

These  two  parallel  groups  of  decisions  naturally  converge  into  a 
third  line  of  authority,  establishing  the  principle  that  local  activities 
such  as  mining,  manufacturing,  warehousing,  processing  and  the  like 
are  not  withdrawn  from  the  jurisdiction  of  the  states  because  of  sub- 
sequent or  precedent  movements  in  interstate  commerce.  The  first  of 
these  decisions  is  Kidd  v.  Pearson.,  128  U.S.  1  (1888),  which  upheld 
a  statute  of  the  State  of  Iowa,  prohibiting  the  manufacture  of  intoxi- 
cating liquors,  although  the  prohibition  applied  to  liquor  intended 
for  transportation  in  interstate  commerce.  The  argument  was  ad- 
vanced that  the  state  had  trangressed  beyond  its  proper  jurisdiction, 
because  the  statute  restricted  the  movement  of  interstate  commerce.  In 
pointing  out  the  fundamental  distinction  between  local  activities  and 
commerce,  the  court  declared : 

No  distinction  is  more  popular  to  the  common  mind,  or  more  clearly  expressed 
in  economic  and  political  literature,  than  that  between  manufactures  and  com- 
merce. Manufacture  is  transformation — the  fashioning  of  raw  materials  into  a 
change  of  form  for  use.  The  functions  of  commerce  are  different. 

Subsequently  in  United  States  v.  E.  C.  Knight  Co..,  156  U.S.  1 
(1895),-^  the  Supreme  Court  reaffirmed  the  distinction  in  language 
which  has  come  to  be  recognized  as  a  fundamental  statement  of  the 
principle :  '■'' Commerce  succeeds  to  manufacture  and  is  not  a  fart  of  it.''"' 

It  is  unnecessary  to  review  later  decisions  which  have  accepted  the 
doctrine  of  Kidd  v.  Pearson^^  the  rule  of  these  cases  offers  powerful 
resistance  to  any  extension  of  the  interstate  commerce  jurisdiction  of 
Congress  under  the  guise  of  the  "modern  conception"  of  commerce 
to  which  we  have  adverted.  Commerce  has  greatly  expanded  but  there 
has  been  no  real  shift  in  emphasis  from  the  local  activities  to  the  im- 
portation or  exportation  which  precedes  or  follows  them.  All  are  es- 
sential parts  of  trade  and  business  and  it  is  both  futile  and  absurd  to 

=2  While  this  case  has  been  questioned  In  later  decisions  such  as  Standard  Oil  v.  United 
States,  221  U.S.  1  (1910),  the  ground  of  attack  has  been  that  the  facts  did  show  that 
the  object  of  the  combination  was  directed  against  interstate  commerce.  The  principle  set 
forth  al)Ove  has,  however,  been  cited  with  approval  on  manv  occasions  since  the  Knight 
case.  See,  e.g..  United  States  v.  Chicago,  M.  &  St.  P.R.R.  Co.,  282  U.S.  311  (1931). 

2"  A  few  of  them  are:  United  Mine  WorJcers  v.  Coronado  Coal  Company  et  al,  259  U.S. 
.^44  (1922)  ;  United  Leather  Workers  v.  Herkert  &  Meisel  Trunk  Co.,  265  tl.S.  457  (1924)  ; 
Delaware,  Lackatvanna  £  Western  Railroad  Co.  v.  Yurkonis,  238  U.S.  439  (1915),  A  late 
case  is  Champlin  Refining  Co.  v.  Corporation  Commission,  etc.,  286  U.S.  210  (1932),  which 
upheld  the  Oklahoma  Oil  Curtailment  Act,  over  the  contention  that  restriction  of  pro- 
duction impeded  the  movement  of  interstate  commerce. 
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speak  of  one  as  dominating  the  other.  The  only  fair  condusion  that 
we  can  reach  is  that  the  allocation  of  power  required  by  the  constitu- 
tion must  be  pursued  while  the  constitution  requires  it.  Where  either 
state  or  federal  jurisdiction  attempts  to  use  its  power  as  a  pretext  to 
interfere  with  matters  which  are  subject  to  the  other,  then  the  effort 
must  be  stricken  down.  For  this  reason,  a  state  cannot  use  its  tnxing- 
powers  or  its  police  powers  to  discriminate  against  interstate  com- 
merce, and  by  the  same  token.  Congress  cannot  use  its  power  over  com- 
merce to  intrude  into  local  policies. 

The  decisions,  which  we  have  described,  are,  for  the  most  part,  con- 
cerned with  state  police  and  taxing  measures,  but  that  may  be  attrib- 
uted to  the  fact  that  Congress  has  not  until  recently  attempted  to 
interfere  in  matters  which  do  not  concern  it.  Even  so,  these  decisions 
are  controlling  because  they  in  terms  acknowledge  the  exclusive 
sovereignty  of  the  states.  For  example,  in  Kidd  v.  Pearson,  the  court, 
while  it  dealt  only  with  a  state  police  regulation,  rested  its  opinion 
upon  the  belief  that,  if  the  state  law  were  stricken  down,  then  the 
jurisdiction  of  Congress  would  be  greatly  enlarged  at  the  expense  of 
the  state.  Thus,  we  find  the  court  stating : 

If  it  be  held  that  the  term  includes  the  regulation  of  all  such  manufactures 
as  are  intended  to  be  the  subject  of  commercial  transactions  in  the  future,  it  is 
impossible  to  deny  that  it  would  also  include  all  productive  industries  that 
contemplate  the  same  thing.  The  result  would  he  that  Congress  ivould  he  irwested, 
to  the  exclusion  of  the  States,  with  the  poxver  to  regulate,  not  only  manufactures,, 
hut  also  agriculture,  horticulture,  stock  raising,  domestic  fisheries,  mining — in 
short,  every  hranch  of  human  industry."  *  *  *  The  power  being  vested  in  Con- 
gress and  denied  to  the  States,  it  would  follow  as  an  inevitable  result  that  the 
duty  would  devolve  on  Congress  to  regulate  all  of  these  delicate,  multiform,  and 
vital  interests — interests  which  in  their  nature  are  and  must  be  local  in  all  the 
details  of  their  successful  management.  (Italics  supplied). 

This  same  argument  was  repeated  by  the  Supreme  Court  in  Heisler 
V.  Thomas  Colliery  Co.,  et  ah,  260  U.S.  245  (1922),  upholding  a  state 
taxing  measure,  where  the  court  declared : 

The  reach  and  consequences  of  the  contention  repel  its  acceptance.  If  the 
possibility,  or,  indeed,  certainty  of  exportation  of  a  product  or  article  from  a 
State  determines  it  to  be  in  interstate  commerce  before  the  commencement  of 
its  movement  from  the  State,  it  would  seem  to  follow  that  it  is  in  such  commerce 
from  the  instant  of  its  growth  or  production,  and  in  the  case  of  coals,  as  they  lie 
in  the  ground.  The  result  would  be  curious.  It  would  nationalize  all  industries,  it 
would  nationalize  and  withdraio  from  state  jurisdiction  and  deliver  to  federal 
commercial  control  the  fruits  of  California  and  the  South,  the  tcheat  of  the  West 
and  its  meats,  the  cotton  of  the  South,  the  shoes  of  Massachusetts  and  the 
woolen  industries  of  other  States,  at  the  very  inception  of  their  production  or 
growth,  that  is,  the  fruits  unpicked,  the  cotton  and  wheat  ungathered,  hides  and 
flesh  of  cattle  yet  'on  the  hoof,'  wool  yet  unshorn,  and  coal  yet  unmined,  because 
they  are  in  varying  percentages  destined  for  and  surely  to  be  exported  to  States 
other  than  those  of  their  production.  (Italics  supplied). 

It  was  this  danger  of  the  destruction  of  the  powers  of  the  States 
which  evoked  the  following  statement  of  the  Court  in  the  Schechter 
case: 

But  where  the  effect  of  intrastate  transactions  upon  interstate  commerce  is 
merely  indirect,  such  transactions  remain  within  the  domain  of  state  power.  If 
the  commerce  clause  were  construed  to  reach  all  enterprises  and  transactions 
which  could  be  said  to  have  an  indirect  effect  upon  interstate  commerce,  the 
federal  authority  would  embrace  practically  all  the  activities  of  the  people, 
and  the  authority  of  the  state  over  its  domestic  concerns  would  exist  only  by 
sufferance  of  the  federal  government.  Indeed,  on  such  a  theory,  even  the  develop- 
ment of  the  state's  commercial  facilities  would  be  subject  to  federal  control. 
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£.  The  Child  Lahor  Cases 

The  decision  of  the  Supreme  Court  in  Hammer  v.  Dagenhart,  247 
U.S.  251  (1918),  must  be  given  careful  consideration,  in  fixing  the 
jurisdiction  of  the  central  government.  It  involved  an  attack  upon  the 
validity  of  an  act  of  Congress  which  prohibited  the  transportation  in 
interstate  commerce  of  articles  produced  in  manufacturing  establish- 
ments in  which,  within  thirty  days  prior  to  the  interstate  shipment, 
children  under  the  ages  of  fourteen  to  sixteen  had  been  permitted  to 
work.  However  worthy  the  motives  of  Congress  may  have  been,  the 
statute  was  a  flagrant  attempt  to  use  its  jurisdiction  over  interstate 
commerce  to  force  a  police  measure  upon  the  States.  This  was  fatal  to 
the  legislation ;  the  Court  declared : 

The  maintenance  of  the  authority  of  the  States  over  matters  purely  local  is  as 
essential  to  the  preservation  of  our  institutions  as  is  the  conservation  of  the 
supremacy  of  the  federal  power  in  all  matters  entrusted  to  the  Nation  by  the 
Federal  Constitution. 

In  interpreting  the  Constitution  it  must  never  be  forgotten  that  the  Nation  is 
made  up  of  States  to  which  are  entrusted  the  powers  of  local  government.  And  to 
them  and  to  the  people  the  powers  not  expressly  delegated  to  the  National 
Government  are  reserved.  Lane  County  v.  Oregon,  7  Wall.  71,  76.  The  power  of 
the  States  to  regulate  their  purely  internal  affairs  by  such  laws  as  seem  wise 
to  the  local  authority  is  inherent  and  has  never  been  surrendered  to  the  general 
government. 

In  summarizing  its  conclusions,  the  Court  stated  (p.  276)  : 

Thus  the  act  in  a  twofold  sense  is  repugnant  to  the  Constitution.  It  not  only 
transcends  the  authority  delegated  to  Congress  over  commerce  but  also  exerts 
a  power  as  to  a  purely  local  matter  to  which  the  federal  authority  does  not  ex- 
tend. The  far  reaching  result  of  upholding  the  act  cannot  be  more  plainly  indi- 
cated than  by  pointing  out  that  if  Congress  can  thus  regulate  matters  entrusted 
to  local  authority  by  prohibition  of  the  movement  of  commodities  in  interstate 
commerce,  all  freedom  of  commerce  will  be  at  an  end,  and  the  power  of  the  States 
over  local  matters  may  be  eliminated,  and  thus  our  system  of  government  be 
practically  destroyed. 

_  This  case  is  sometimes  popularly  referred  to  as  a  five  to  four  deci- 
sion and  its  authority  questioned  upon  that  ground.  It  is  proper  to 
point  out  that  the  soundness  of  the  decision  is  questioned  chiefly  by 
partisans,  who,  in  their  desire  to  accomplish  the  laudable  purpose  of 
abolition  of  child  labor,  are  impatient  of  a  decision  which  nms  counter 
to  their  ends.  However,  even  this  criticism  is  inapplicable  here  because 
it  may  be  justly  said  that,  on  the  point  of  Congressional  powers,  the 
decision  is  the  unanimous  decision  of  the  Supreme  Court.  Critics  of 
the  prevailing  opinion  usualy  rely  upon  the  dissenting  oj^inion  of  Mr. 
Justice  Holmes,  which  was  approved  by  Justices  McKenna,  Brandeis 
and  Clark.  The  dissenting  opinion  was  not  based  upon  the  proposition 
that  the  Federal  Government  had  the  right  to  control  labor  conditions 
in  the  States  but  upon  the  notion  that  Congress,  in  the  exercise  of  its 
power  to  regulate  commerce,  could  prohibit  the  movement  across  state 
lines  of  any  goods,  for  any  reason,  good  or  bad,  or  for  no  reason  at 
all.  Justice  Holmes  declared : 

The  objection  urged  against  the  power  is  that  the  States  have  exclusive  con- 
trol over  their  methods  of  production  and  that  Congress  cannot  meddle  with 
them,  and,  taMng  the  proposition  in  the  sense  of  direct  intermedling,  I  agree  to 
it  and  suppose  that  no  one  denies  it. 

'Whether  or  not  we  aerree  with  Justice  Holmes'  belief  thnt  Cons-recs 
<;an  prohibit  the  movement  of  commodities  for  any  reason,  it  is  correct 
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to  say  that  all  the  justices  were  in  substantial  ajrreement  in  condemnino- 
Congressional  intermeddling  in  the  domestic  policies  of  the  State.  The 
decision  has  been  bitterly  attacked  but  it  is  difficult  to  understand  whv 
and  honest  critic  should  disagree  with  the  conclusion  of  the  Court.  If 
the  Court  had  denied  validity  to  child  labor  regulations  on  the  basis 
of  the  due  process  clause,  there  would  have  been  reason  to  attack  the 
decision  as  an  unnecessary  interference  with  legislative  discretion,  but 
the  Court,  in  the  Child  Labor  case,  did  not  concern  itself  with  the 
philosophical  or  economic  basis  of  the  statute  and  perhaps  had  no 
right  to  do  so.  The  decision  was  required  by  our  political  charter  and 
the  Court  simply  refused  to  he  blinded  by  a  legislative  pretext.  This 
IS  indicated  by  a  later  decision  of  the  Supreme  Court  in  Bailey  v 
Drexel  Fimiiture  Co.,  259  U.S.  20  (1922),  where  the  Court  was  a4in 
forced  to  strike  down  an  attempt  by  Congress  to  regulate  child  labor 
withm  the  States  through  the  device  of  a  prohibitory  tax.  Again  the 
Court  penetrated  the  disguise  of  the  taxing  measure  and  found  that 
it  was  m  substance  a  police  regulation  which  Congress  had  no  au- 
thority to  enact. 

3.  Employer-Employee  Relations 

^  The  distinction  which  we  have  emphasized  between  the  local  activ- 
ities of  a  business  and  its  subsequent  or  precedent  participation  in 
interstate  commerce  has  been  maintained  in  the  field  of  labor  relations 
It  was  because  of  this  that  the  first  Federal  Employers  Liability  Act 
was  invalidated  in  Hoioard  v.  Illinois  Central  RaiJioay  Co..  207  IT.S. 
463  (1908).  The  Act,  as  we  have  pointed  out  before,  literally  applied 
to  employees  who  were  not  actually  engaged  in  interstate  commerce  • 
therefore  the  Supreme  Court  found  that  Congress  had  exceeded  its 
powers. 

The  distinction  drawn  in  that  case  has  been  frequently  re-affirmed 
by  the  Supreme  Court  in  decisions  under  the  second  Federal  Employ- 
ersLiability  Act,  which  was,  in  terms,  limited  to  employees  engaged 
m  interstate  commerce  at  the  time  of  the  accident  leaclino-  to^'their 
death  or  injury.  The  second  Act,  altliough  upheld  by  the^Supreme 
Court,  has  been  consistently  confined  in  its  application  to  employees 
engaged  m  interstate  commerce.  Thus,  in  Delaware.  LacJcawamia, 
\\estem  Railway  Co.  v.  Yurkonis.  283  U.S.  439  (1915),  the  Act  was 
held  inapplicable  to  an  injury  sustained  bv  an  employee  who  was  at  the 
time  working  m  mines  owned  by  the  Railroad  Company,  producing 
coal  which  was  to  be  used  in  locomotives  in  interstate  commerce. 
The  Court  declared 

The  mere  fact  that  the  coal  might  be  or  was  intended  to  be  used  in  the  conduct 
of  interstate  commerce  after  the  same  was  mined  and  transported  did  not  make 
the  injury  one  received  by  the  plaintiff  while  he  was  engaged  in  interstate 
commerce. 

Subsequently,  in  Shanks  v.  Delaware,  Lackawanna  &  Western 
Railroad  Co.,  239  U.S.  556  (1916)  an  employee  who  was  injured  in 
erecting  a  shop  fixture  in  a  machine  shop  of  an  interstate  carrier  was 
referred  for  redress  to  the  state  compensation  laws.  Still  later  in 
Industrial  Accident  Commission  v.  Davis.  259  U.S.  182  (1922), 
the  same  principle  was  reaffiraied  in  its  application  to  injuries  sustained 
by  an  employee  while  working  in  the  general  repair  shops  of  a  railroad 
company  upon  a  locomotive  which  had  been  and  would  be  employed  in 
interstate  commerce. 
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These  decisions,  although  they  involve  the  construction  of  a  statute, 
nevertheless  establish  that  the  distinction  which  has  been  emphasized 
will  be  applied  to  differentiate  employees  who  are  engaged  in  interstate 
commerce  and  those  who  are  not. 

There  is  still  another  factor  which  prevents  interference  in  the  field 
of  labor  controversies.  Even  assuming  that  participation  by  an  em- 
plo3^er  in  interstate  commerce  might  subject  certain  of  his  activities 
to  congressional  regulation,  nevertheless  the  relationship  between  the 
employer  and  his  employees  is  purely  a  local  matter.  Although  an  em- 
ployee may  be  employed  in  assisting  the  movement  of  interstate  com- 
merce, his  relationship  to  his  employer  is  not  a  part  of  commerce.  It 
is  a  status  existing  wholly  within  the  State,  whose  incidents,  such  as 
wages,  hours  or  labor  and  the  like  are  purely  domestic  in  character. 
The  National  Labor  Relations  Act,  although  it  speaks  in  terms  of 
interstate  commerce,  is  in  actuality,  a  regulation  of  industrial  rela- 
tions. It  is  one  thing  for  Congress  to  enact  wage  regulations  to  insure 
continuity  of  interstate  movement,  as  it  has  done  in  the  case  of  inter- 
state carriers,  and  an  enirely  different  thing  to  use  the  interstate 
movement  as  a  pretext  to  intrude  in  the  field  of  the  States.  The  Su- 
preme Court  lias  upheld  congressional  regulation  of  the  local  inci- 
dents of  employment  in  the  railway  cases,  where  it  has  found  the  true 
object  of  Congress  to  be  the  protection  of  interstate  commerce.  But  we 
do  not  believe  it  will  permit  such  interference  where  the  real  purpose 
of  the  regulation  is  deliberately  to  interfere  in  matters  which  are  not 
the  concern  of  the  Federal  Government.  If  the  proposition  should  be 
accepted  that  the  most  insignificant  participation  in  interstate  com- 
merce subject  all  of  the  activities  and  all  of  the  relationships  of  an  em- 
ployer to  congressional  measures,  then  there  would  be  nothing  to  pre- 
vent congressional  entry  into  the  field  of  fire  and  building  regulations, 
safety  requirements,  and  a  thousand  similar  measures,  local  in  char- 
acter. Yet  no  one  would  argue  that  regulations  governing  the  erection 
and  operation  of  factories,  the  hours  and  wages  of  employees,  and 
the  conditions  of  safe  emplojmient  should  be  functions  of  the  central 
government. 

The  decisions  of  the  Supreme  Court  on  this  point  are  few  because 
for  the  most  part.  Congress  has  realized  its  own  limitations.  The  case 
of  Adair  v.  United  States^  which  we  have  already  discussed,  how- 
ever, did  establish  the  rule  that  the  organization  or  union  affiliations 
of  employees  of  interstate  carriers  bear  no  reasonable  relation  to  the 
interstate  activities  of  such  carriers.-^ 

If  the  railway  labor  legislation  is  broadened  out  into  general  defi- 
nitions of  the  right  of  collective  bargaining  to  govern  all  industries 
and  if  Congress  reaches  beyond  businesses  in  which  it  has  a  right 
to  dictate  continuity  of  operations,  then  the  connection  between  coni- 
merce  and  industrial  relations  becomes  very  tenuous.  The  fate  of  the 
Eailway  Pension  Act  has  been  a  warning  that,  even  in  its  own  terri- 
tory. Congress  cannot  enact  measures  which  have  no  reasonable  rela- 
tion to  interstate  commerce.  It  is  a  justifiable  conclusion  that  it  is  un- 
der a  similar  disability  when  it  attempts  to  gather  all  businesses  into 
its  fold. 

**  See  the  discussion  of  this  decision  and  similar  cases,  supra,  pages  57  to  64. 
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F.   BUSINESS    IN   THE   STREAM   OF  COMMERCE    (GROUP   IV) 

The  principles  governing  the  fourth  group  of  factual  situations 
which  we  have  outlined  flow  naturally  from  those  already  stated.  If 
impoitation  and  exportation  in  interstate  commerce  do  not  singly 
transfer  purely  local  activities  into  the  field  of  congressional  regula- 
tion, it  should  follow  that  their  combination  would  not  alter  the  legal 
situation.  It  is  difficult  to  find  Supreme  Court  decisions  relating  to 
this  unusual  factual  situation,  but  lower  court  decisions  are  plentiful. 
One  of  them,  Federal  Trade  C or)iinisslon  v.  Claire  Furnace  Go.^  et  al.^^ 
285  Fed.  936  (1923)  involved  an  action  by  several  companies  engaged 
in  manufacturing  and  mining  to  restrain  the  enforcement  of  an  order 
i.  f  the  Federal  Trade  Commission  requiring  the  submission  of  compre- 
1  ensive  reports  of  the  complainants'  operations.  A  number  of  the 
<  omplainants  were  engaged  not  only  in  manufacturing  and  selling  steel 
jroducts,  but  in  mining  coal  and  iron  ore  which  was  sliipped  across 
rtate  lines  to  their  manufacturing  plants.  The  Court  of  Appeals  of 
■«!;he  District  of  Columbia  analyzed  the  business  operations  of  the  com- 
plainants and  found  them  not  subject  to  the  requirements  of  the  Fed- 
eral Trade  Coimnission,  declaring : 

Three  separate  and  distinct  operations  are  involved :  First,  the  sliipment  of 
raw  materials  to  the  plants.  If  from  outside  of  the  state,  the  materials  are  in 
the  nature  of  freight  in  interstate  commerce  from  the  time  they  are  delivered 
to  the  carrier  until  they  are  delivered  by  the  carrier  at  the  plant.  Second,  the 
processes  of  manufacture  by  w^hich  the  raw  materials  are  converted  into  finished 
products,  during  which  time  the  complainants  are  not  engaged  in  commerce. 
Third,  the  sale  and  delivery  of  the  finished  product. 

*  *  %  i(  *  It  1^ 

It  therefore  does  not  appear  that  complainants  are  common  carriers  or  engaged 
in  the  operation  of  any  of  the  instrumentalities  of  commerce.  They  are  mere 
shippers,  and  as  such  are  engaged  in  commerce  only  from  the  time  their  prod- 
ucts, whether  it  be  raw  material  or  the  finished  product,  are  delivered  to  the 
carrier  and  in  turn  by  the  carrier  delivered  to  them  or  to  their  consignees. 

However,  during  the  tenure  of  the  National  Recovery  Act,  Govern- 
ment attorneys  attempted  to  extend  its  application  to  businesses  involv- 
ing local  activities  preceded  and  succeeded  by  an  interstate  movement, 
on  the  gromid  that  the  local  activities  were  merely  incidents  of  a 
stream  or  current  of  commerce  which  was  subject  to  Federal  legisla- 
tion. This  conception  can,  of  course,  be  imaginatively  applied  to  both 
groups  II  and  III.  For  example,  the  manufacturer  who  produces 
finished  articles  from  raw  materials  purchased  in  the  state  and  then 
ships  the  finished  products  to  other  states  can  be  said  to  participate 
in  the  stream  of  commerce,  from  the  beginning  of  his  manufacturing 
operations.  Similarly,  the  manufacturer  who  imports  raw  materials 
and  processes  them  for  local  consumption  can  be  pictured  as  taking 
part  in  the  stream  of  commerce  at  its  termination.  Nevertheless,  we 
prefer  to  consider  this  conception  in  connection  with  businesses  en- 
gaged in  both  unportation  and  exportation,  because  it  was  most  fre- 
quently invoked  in  this  field  during  the  reign  of  the  Recovery  Act. 

The  origin  of  the  conception  of  a  stream  of  commerce  may  be  traced 
to  the  case  of  ^%oift  &  Co.  v.  United  States,  196  U.S.  475  (1905)  which 
involved  an  action  by  the  United  States  under  the  Sherman  Act  to  re- 
strain a  conspiracy  in  restraint  of  trade.  It  appeared  that  a  conspiracy 
existed  among  six  large  meat  packing  houses  and  was  accomplished 

»  Reversed  on  another  pointln  274  U.S.  160  (1927). 
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through  a  combination  among  dealers  and  commission  men  in  the  stock- 
yards to  refrain  from  bidding  against  eacli  other.  The  defendants  ar- 
gued strenuously  that  all  of  their  activities  took  place  within  the  con- 
fines of  a  single  state.  The  court  nevertheless  took  a  broader  view  of  the 
facts  and  concluded  that  the  object  of  the  conspiracy  was  to  monopolize 
and  impede  the  movement  of  interstate  commerce  from  the  stock  farms 
in  the  West  to  the  ultimate  consumer  in  various  states.  There  was  no- 
need  to  refer  to  any  other  factor  than  that  defendants  had  deliberately 
designed  to  obstruct  the  movement  of  commerce,  but  the  court  never- 
theless made  the  statement  that : 

When  cattle  are  sent  for  sale  from  a  place  in  one  state,  with  the  expectation 
that  they  will  end  their  transit,  after  purchase,  in  another,  and  when  in  effect  they 
do  so,  with  only  the  interruption  necessary  to  find  a  purchaser  at  the  stockyards, 
and  when  this  is  a  typical,  constantly  recurring  course,  the  current  thus  existing 
is  a  current  of  commerce  among  the  states,  and  the  purchase  of  the  cattle  is  a 
part  and  incident  of  such  commerce. 

Subsequentlv  in  two  decisions,  Stafford  v.  Wallace,  258  U.S.  495 
(1922)  and  Chicago  Board  of  Trade  v.  Olsen,  262  U.S.  1  (1923),  the 
court  used  the  same  conception  to  sustain  Congressional  regulation  of 
certain  local  activities.  The  Stafford  case  involved  the  Stoclvyards  and 
Packers  Act.  Congress,  after  a  series  of  elaborate  investigations,  had 
found  that  the  large  packing  houses  had  taken  advantage  of  their  con- 
trol over  the  stockyards  and  connected  facilities  to  control  the  prices 
of  cattle.  The  stockyards  were,  of  course,  centers  located  in  the  larger 
cities  where  cattle  in  transit  from  western  states  were  temporarily  de- 
tained, watered  and  fed  and  sometimes  slaughtered.  Most  of  the  sales 
from  producers  to  dealers  and  packers  took  place  while  the  cattle  were 
in  the  j'ards,  being  handled  through  commission  agents.  The  statute 
enacted  by  Congress  provided  comprehensive  regulation  of  the  yards^ 
connected  facilities,  the  fees  and  activities  of  commission  men  and 
dealers  and  similar  subjects.  Although  the  act  literally  regulated  local 
activities,  the  court  found  that  these  activities  were  so  closely  connected 
with  the  general  current  of  commerce  that  they  were  subject  to  Con- 
gressional regulation. 

The  Ohen  case  involved  the  Grain  Futures  Act,  which  provided  for 
direct  regulation  of  the  practices  of  grain  exchanges  and  their  mem- 
bers, the  primary  object  being  to  control  dealings  in  grain  futures. 
Similar  Congressional  regulation  in  the  Future  Trading  Act.  through 
the  device  of  a  prohibitory  tax,  had  been  invalidated  by  the  Supreme 
Court  in  Hill  v.  Wallace,' 259  U.S.  44  (1922).  The  second  attempt  of 
Congres  to  regulate  future  trading  followed  after  a  series  of  investi- 
gations into  abuses  in  future  trading  had  led  to  the  conclusion  that 
such  trading,  unless  subjected  to  regulation,  could  have  disastrous 
effects  upon  commerce  in  grains.  In  the  Olsen  case,  the  Supreme  Court 
upheld  the  Grain  Futures  Act,  although  the  activities  of  grain  ex- 
changes and  their  members  were  purely  local  in  character,  because 
these  activities,  unless  regulated,  constituted  a  very  serious  threat  to 
the  current  of  interstate  commerce  in  grains. 

It  might  seem  at  the  outset  that  if  Congress  can  regulate  local  activi- 
ties, because  they  concern  or  affect  the  stream  of  commerce,  then  there 
is  no  objection  to  its  regulation  of  industrial  relations  which  precede 
or  are  preceded  by  a  movement  in  interstate  commerce.  Nevertheless 
the  implication  of  these  unusual  cases  is  not  as  broad  as  one  might 
think.  In  the  Swift  case,  the  Court  was  dealing  with  a  conspiracy 
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effectuated  by  local  activities,  wliose  direct  ohject  loas  the  mamjnda- 
tion  of  the  current  of  interstate  commerce.  The  novelty  of  tlie  decision 
was  the  Court's  conception  that  the  Sherman  Act  applied  to  restraints 
of  commerce  on  a  broad  or  general  scale  as  well  as  to  restraints  of  a 
particular  movement  of  interstate  commerce.  Subsequently,  in  Stafford 
V.  Wallace,  the  Supreme  Court  quite  naturally  concluded  that  if  Con- 
gress could  punish  a  conspiracy  to  restrain  interstate  trade,  it  was  a 
necessary  consequence  that  it  could  provide  means  for  preventing  such 
conspiracies  from  the  outset. 

Advocates  of  the  legality  of  the  National  Recovery  Act  attributed 
more  force  to  this  conception  of  a  stream  of  commerce  than  the  deci- 
sions establishing  it  will  warrant.  It  was  useful  in  conspiracy  cases 
because  it  obviates  the  necessity  of  proving  a  direct  restraint  upon  an 
actual  train  of  interstate  commerce.  In  the  Olsen  and  Stafford  cases, 
it  served  a  somewhat  different  purpose.  Both  cases  dealt  with  peculiar 
situations;  they  involved  focal  points,  through  which  the  stream  of 
commerce  swept  on  its  way  from  producer  to  the  ultimate  consumer. 
A  stockyard  is  simply  an  institution  which  assembles  live  stock  from 
A'arious  portions  of  the  country,  arranges  for  its  temporary  storage  and 
then  sends  it  on  its  way,  after  the  shift  of  ownership  has  been  made 
from  the  producer  to  the  packer  or  dealer.  The  grain  exchange  which 
was  involved  in  the  Olsen  case,  performs  a  similar  function  for  grains. 
Grains  are,  for  the  most  part,  warehoused  in  transit,  where  the  grain 
exchange  is  located,  and  the  exchange  serves  as  a  market  place  for 
shifting  title  and  arranging  the  final  destination  of  the  produce.  In 
other  words,  both  stockyards  and  exchanges  are  instrumentalities  of 
commerce,  in  much  the  same  way  as  the  actual  carriers  of  commodities. 
This  factor  was  emphasized  in  both  the  Olsen  case  and  the  Stafford 
case.  Thus,  in  the  Stafford  case,  we  find  the  Court  stating : 

The  stockyards  are  but  a  throat  through  which  the  current  flows,  and  the 
transactions  which  occur  therein  are  only  incident  to  this  current  from  the  West 
to  the  East,  and  from  one  state  to  another.  Such  transactions  camiot  be  sep- 
arated from  the  movement  to  which  they  contribute  and  necessarily  take-  on  its 
character. 

Similar  language  appears  in  the  Olsen  case,  where  the  Court  declared : 

The  sales  on  the  Chicago  Board  of  Trade  are  just  as  indispensable  to  the 
continuity  of  the  flow  of  wheat  from  the  West  to  the  mills  and  dLstributing 
points  of  the  East  and  Europe,  as  are  the  Chicago  sales  of  cattle  to  the  flow  of 
stock  toward  the  feeding  places  and  slaughter  and  packing  houses  of  the  East. 

Both  decisions  took  a  practical  view  of  commerce  and  avowed  that 
the  power  of  Congress  was  not  to  be  defeated  by  the  fact  that  its 
subjects  were  merely  local  incidents  of  interstate  commerce.  Never- 
theless, it  would  be  impossible  to  extend  the  language  of  the  decisions 
beyond  their  immediate  facts,  without  entirely  obliterating-  the  distinc- 
tion between  that  which  is  interstate  and  that  which  is  not.  From  a 
speculative  viewpoint,  almost  ever}-  business  participates,  to  a  limited 
extent,  at  least,  in  the  general  current  of  commerce.  This  participation 
is  merely  magnified  in  those  industries  which  import  and  export  mate- 
rials before  and  after  their  m-anufacturing  or  other  operations.  But 
such  industries  are  not  instrumentalities  of  commerce  in  the  same 
sense  as  stockyards  or  grain  exchanges  and  to  hold  that  they  are  would 
be  to  over-emphasize  the  current  of  commerce  at  the  expense  of  local 
authority.  It  is,  therefore,  reasonable  to  believe,  from  a  careful  con- 
sideration of  both  the  Olsen  and  Stafford  decisions  and  from  a  realiza- 
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tion  of  the  lengths  to  which  the  conception  would  otherwise  be  driven, 
that  the  doctrine  is  to  be  confined  to  instrumentalities  of  the  broad 
movement  of  interstate  commerce  and  not  to  be  tortured  into  applica- 
tion to  local  activities  Avhich  have  merely  a  remote  bearing  on  inter- 
state trade.  Consequently,  we  find  that  the  decision  in  Arkadelphia 
Milling  Co.  v.  jSt.  Louis  Southinestern  Raihcays  Co..,  249  U.S.  134 
(1918),  which  came  long  after  the  Swift  case,  expressly  declared  that 
the  conception  of  a  "stream  of  commerce"  did  not  change  the  chai'acter 
of  local  manufacturing  operations. 

There  is  another  distinguishing  factor  involved  in  the  cases  which 
we  have  just  seen.  Not  only  are  the  stockyards  and  grain  exchanges,  in 
practical  effect,  instrumentalities  of  interstate  commerce,  but  in  both 
instances,  Congress  had  enacted  comprehensive  regulations  to  prevent 
the  continuance  of  constantly  recurring  practices  which  had  and  were 
designed  to  have  direct  and  immediate  effects  on  interstate  commerce. 
The  distinction  which  we  have  emphasized  throughout  comes  to  the 
fore  again,  to  set  these  exceptional  decisions  apart  in  their  true  light. 
The  Supreme  Court  perceived  the  intimate  connection  between  the 
local  activities  involved  and  the  broad  movement  of  interstate  com- 
merce and  it  recognized  that  the  primary  object  of  Congress  was  to 
2:)rotect  the  interstate  movement  of  grains  and  cattle  against  direct 
restraints  and  interferences.  But  that  is  no  precedent  for  believing 
that  the  Court  will  sustain  Congressional  regulation  of  remote  local 
activities  where  the  true  object  of  the  statu.te  is  to  regulate  such 
activities  and  not  to  assist  the  movement  of  commerce. 

G.    IXDIRECT   EFFECTS   GIST   IXTERSTATE   COMMEECE    (GROUP   V) 

The  second  distinguishing  factor  in  the  Olsen  and  Stafford  cases 
leads  naturally  to  another  constitutional  doctrine  which  is  best  illus- 
trated by  showing  its  application  to  the  fifth  group  of  factual  situa- 
tions which  we  have  defined.  The  only  possible  justification  for  Con- 
gressional regulation  of  the  fifth  group  must  rest  upon  the  need  of 
l^reventing  obsti-uctions  to  interstate  commerce,  whether  local  or  na- 
tional in  their  origin.  There  are  several  decisions  of  the  Supreme 
Court  which  uphold,  to  a  limited  extent,  the  right  of  the  Federal  Gov- 
ernment to  prevent  and  forestall  direct  impediments  to  interstate  com- 
merce. The  discussion  of  these  cases  will  of  course  apply  to  Groups  II, 
III,  and  IV  as  well  as  Group  V,  because,  as  we  have  pointed  out,  it  is 
impossible  to  justify  the  application  of  the  National  Labor  Relations 
Act  to  these  cases  as  a  direct  regulation  of  interstate  commerce.  The 
position  may  be  taken,  however,  in  support  of  the  Act,  that  Congress 
can  apply  its  laws  to  the  factual  situations  described  in  order  to  pre- 
vent impediments  to  commerce  and  that,  of  course,  is  the  thought  which 
lies  behind  the  declaration  of  policy  with  which  the  Act  is  prefaced. 
This  theory  of  Congressional  power  is  very  flexible  and  it  takes  but 
little  argmnent  to  extend  it  to  the  fifth  group,  as  we  have  already 
pointed  out. 

In  both  the  Stafford  and  Olsen  cases,  the  Supreme  Court  stressed 
the  fact  that  Congress  had  f oimd  that  constantly  recurring  local  prac- 
tices had  had  a  direct  effect  upon  the  current  of  interstate  commerce, 
v.itli  the  consequence  that  federal  action  was  needed  to  remedy  the 
situation.  Tiiis  doctrine  is  based  in  part  upon  other  decisions  of  the 
court  concerning  railroad  regulations.  Thus,  in  United  States  v.  Ferger^ 
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250  U.S.,  199,  the  Supreme  Court  held  a  Federal  statute  making  it 
a  criminal  offense  to  issue  forged  bills  of  lading  although,  since  the 
bills  were  forged,  there  was  no  movement  of  articles  in  interstate  com- 
merce. The  basis  of  the  decision  was  that  Congress,  under  its  power 
over  interstate  commerce,  could  punish  practices  which  had  directly 
impeded  the  movement  of  commerce.  Again  in  the  so-called  Shreve- 
port  Rate  Case  ^°  the  Supreme  Court  upheld  Federal  regulation  of 
intrastate  rates  of  interstate  carriers,  in  order  to  prevent  possible  dis- 
crimination against  interstate  traffic  arising  out  of  low  intra-state 
rates. 

Somewhat  later,  in  Railroad  ComimAssion  of  Wisconsin  v.  Chicago, 
Burlington  and  Quincy  Railroad  Co..,  257  U.S.  563  (1922),  the  Court 
upheld  the  action  of  the  Intei'state  Commerce  Commission  in  requir- 
ing an  increase  of  intra-state  rates  for  the  purpose  of  apportioning  the 
burden  of  increased  expenses  and  to  prevent  discrimination  against 
interstate  traffic  by  compelling  it  to  pay  more  than  its  share  of  the 
expenses  of  operation. 

A  third  situation,  in  which  the  Court  has  sustained  the  power  of 
Congress  to  prevent  obstructions  to  commerce,  is  presented  by  the 
conspiracy  cases.  These  cases  have  permitted  the  ai^plication  of  the 
Sherman  Act  to  restraints  of  interstate  commerce  accomplished 
through  purely  local  conspiracies  or  combinations,  as  in  the  Swift 
case.  In  a  very  recent  decision,  Local  167  etc.  v.  United  /States,  291  U.S. 
293  (1934) ,  the  Court  upheld  an  action  under  the  Sherman  Act  against 
a  conspiracy  among  the  poultry  market  men,  drivers  and  shochtim 
(slaughterers)  in  the  New  York  area,  to  injure  the  business  of  other 
dealers  in  the  locality.  The  Court  declared  that  the  conspiracy  di- 
rectly impeded  the  importation  of  live  poultry  into  New  York  and 
that  it  was  accordingly  subject  to  punishment  as  a  restraint  upon  in- 
terstate commerce,  even  though  the  combination  was  effectuated 
through  purely  local  activities.  Earlier  decisions  of  the  Supreme  Court 
had  reached  the  same  results.^^ 

From  an  analysis  of  the  foregoing  cases,  we  find  that  the  power  of 
Congress  to  regulate  local  activities  having  a  direct  effect  on  inter- 
state commerce  has  been  upheld  in  three  types  of  cases : 

1.  Cases  involving  the  regulation  of  grain  exchanges  and  stock- 
yards. 

2.  Cases  involving  the  regulations  of  railroads. 

3.  Cases  involving  prosecutions  for  conspiracies  under  the  Anti- 
Trust  Laws. 

To  what  extent,  then,  may  this  doctrine  be  carried?  The  cases 
declare  that,  while  Congress  can  use  its  power  to  prevent  direct  ob- 
structions to  interstate  commerce,  it  may  not  attempt  to  prohibit  or 
regulate  local  activities  merely  because  they  have  an  indirect  bearing 
upon  the  movement  of  commodities.  The  distinction  is  at  times  very 
difficult  to  grasp,  because  it  is,  in  the  last  analysis,  a  question  of  degree. 
Nevertheless,  there  are  decisions  of  the  Supreme  Court  which  enable 
us  to  distinguish  between  those  effects  which  are  direct  and  those 
which  are  too  remote  to  warrant  Congressional  interference.  For  ex- 
ample, in  the  Schechter  case,  the  Government  sought  to  apply  a  Code 
of  Fair  Competition  under  the  Recovery  Act,  to  the  business  of  poultry 

^Houston  East  and  West  Texas  Railway  Co.  v.  United  States,  234  U.S.  342   (1913). 
31  See,   for   example.   Swift   rf    Co.    v.    United   States,   196   U.S.    375    (1905)    and    United^ 
States  V.  Patten,  226  U.S.  525  (1912). 
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dealers  in  New  York  City,  upon  the  hypothesis  that  certain  unfair- 
trade  practices,  although  local  in  character,  constituted  a  direct  threat 
to  the  movement  of  poultry  into  the  State  of  New  York.  The  Govern- 
ment's position  in  that  case  was  fortunate,  because  the  Supreme  Court 
had  already  found  ^^  that  a  conspiracy  among  New  York  poultry 
dealers  wrought  such  a  direct  influence  upon  interstate  trade  as  to  be 
pmiishable  under  the  Anti-Trust  Laws.  The  Court,  nevertheless,  re- 
fused to  push  the  conspiracy  doctrine  to  this  point  and  held  code  regu- 
lations relating  to  hours,  wages  and  unfair  trade  practices  inapplica- 
ble to  the  local  activities  of  poidtry  dealers.  The  language  of  the  Court,, 
in  distinguishing  the  earlier  decisions  is  as  follows : 

This  is  not  a  prosecution  for  a  conspiracy  to  restrain  or  monopolize  inter- 
state commerce  in  violation  of  the  Anti-Trust  Act.  Defendants  have  been  con- 
victed, not  upon  direct  charges  of  injury  to  interstate  commerce  or  of  interference 
with  persons  engaged  in  that  commerce,  but  of  violations  of  certain  provisions 
of  the  Live  Poultry  Code  and  of  conspiracy  to  commit  these  violations.  Interstate 
commerce  is  brought  in  only  upon  the  charge  that  violations  of  these  provisions — 
as  to  hours  and  wages  of  employees  and  local  sales — 'affected'  interstate 
commerce. 

In  determining  how  far  the  federal  government  may  go  in  controlling  intrastate 
transactions  upon  the  ground  that  they  'affect'  interstate  commerce,  there  is 
a  necessary  and  well-established  distinction  between  direct  and  indirect  effects. 

It  is  proper  to  conclude  from  the  Schecliter  case  that  at  least  those 
businesses  which  are  not  preceded  or  succeeded  by  an  interstate  move- 
ment are  not  subject  to  the  provisions  of  the  National  Labor  Relations- 
Act.  This,  however,  does  not  entirely  answer  the  argument  with  respect 
to  Groups  II,  III  and  IV,  in  which  the  proximity  to  interstate  com- 
merce may  be  easier  to  see.  However,  there  are  other  decisions  of  the 
Supreme  Court  which  seem  to  warrant  the  conclusion  that  local  activi- 
ties before  and  after  interstate  commerce,  are  not  subject  to  regulation, 
except  under  unusual  circumstances. 

The  case  of  United  Mine  Workers  v.  Coronado  Coal  Co.^  et  al.^  259 
U.S.  344  (1922)  ^^  involved  an  action  by  mine  owners  to  enjoin  the 
United  Mine  Workers  and  certain  local  unions  and  their  officers  from 
continuing  conspiracies  to  restrain  and  monopolize  interstate  com- 
merce in  violation  of  the  Anti-Trust  Laws. 

The  mines  in  question  had  been  closed  and  reopened  upon  an  openi 
shop  basis,  whereupon  union  miners,  through  a  series  of  unlawful 
acts,  deliberately  attempted  to  prevent  mining  operations.  The  plain- 
tiff charged  that  there  was  a  conspiracy  between  union  coal  operators 
and  the  defendants  to  restrain  interstate  commerce  and  that  the  un- 
lawful activities  of  the  local  unions  at  plaintiff's  mines  were  a  part  of 
the  conspiracy.  The  Court  nevertheless,  found  that  the  efforts  of  the 
local  unions  to  prevent  operations  did  not  constitute  a  direct  inter- 
ference with  interstate  commerce,  declaring: 

Coal  mining  is  not  interstate  commerce,  and  the  power  of  Congress  does  not 
extend  to  its  regulation  as  such.  In  Rammer  v.  Dagenhart,  247  U.S.  251,  272,  we 
said :  'The  making  of  goods  and  the  mining  of  coal  are  not  commerce,  nor  does 
the  fact  that  these  things  are  to  be  afterwards  shipped  or  used  in  interstate 
commerce,  make  their  production  a  part  thereof.  Deluivare,  Lackawanna  d  West- 
ern R.  R.  Co.  V.  Yurkonis,  238  U.S.  439.'  Obstruction  to  coal  mining  is  not  a 
direct  obstruction  to  interstate  commerce  in  coal,  although  it,  of  course,  may 
affect  it  by  reducing  the  amount  of  coal  to  be  carried  in  that  commerce. 

32  In  Local  167  etc.  v.  United  States,  discussed  supra. 

33  Although  these  decisions  are  primarily  interpretations  of  the  Anti-Trust  Laws,  as  the- 
Court  stated  in  the  Schechter  case:  "The  distinction  between  direct  and  indirect  effects- 
has  been  clearly  recognized  in  the  application  of  the  Anti-Trust  Act." 

85-167— 74— pt.  1 22 
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Subsequently,  the  case  reappeared  in  the  Supreme  Court  in  268 
U.S.  295  (1925),  after  the  evidence  had  been  offered  to  prove  that  it 
was  the  direct  object  of  the  conspirators  to  prevent  tlie  movement  of 
coal  in  interstate  commerce.  Because  of  this  additional  element  of 
international  interference,  the  Court  upheld  the  application  of  the 
Sherman  Act  to  the  conspirators.  At  about  the  same  time,  in  United 
LeMher  Workers  v.  Herkert  and  Meisel  Trunk  Co.,  265  U.S.  457 
( 192-1:) ,  there  came  before  the  Court  an  action  to  enjoin  union  workers 
from  illegal  picketing  which,  it  was  contended,  prevented  the  con- 
tinued manufacture  of  goods  by  the  complainant,  thereby  constituting 
a  conspiracy  in  restraint  of  commerce  under  the  Anti-Trust  Laws.  The 
evidence  showed  that  the  strike  prevented  the  complainant  from  con- 
tinuing to  manufacture  the  goods  needed  to  fill  orders  which  it  had 
received  from  customers  in  other  states.  Although  the  strike  seriously 
impaired  the  complainant's  operations  and  thereby  diminished  its 
purchases  of  raw  materials  from  other  states  and  its  shipments  of 
finished  articles  across  the  state  lines,  nevertheless,  there  was  no  evi- 
dence that  the  conspirators  had  directly  interfered  with  or  intended  to 
interfere  with  interstate  movements  in  either  ravr  materials  or  finished 
products.  The  Supreme  Court  tlierefore  held  that  the  effect  of  the 
strikers'  activities  on  interstate  commerce  was  too  remote  to  warrant 
punishment  under  the  Sherman  Act.^*  It  is  unnecessary  to  review 
other  decisions  of  the  Supreme  Court  which  have  also  held  that  in- 
terruptions to  manufacturing  and  other  local  activities  do  not  con- 
stitute direct  impediments  to  interstate  commerce. 

Where,  then,  does  the  distinction  lie  between  our  situation  and  the 
three  types  of  cases  which  we  have  already  reviewed.  In  the  Olsen 
and  Stafford  cases,  involving  regulation  of  grain  exchanges  and  stock- 
yards. Congress  was  dealing,  as  we  have  said,  with  instrumentalities 
of  interstate  commerce,  and  was  acting  to  prevent  local  activities  which 
were  designed  to  and  did  have  an  immediate  effect  upon  interstate 
commerce.  This  line  was  drawn  in  Industrial  Association  v.  United 
States,  268  U.S.,  61  ( 1925) ,  where  the  Court  declared : 

The  same  is  true  of  Stafford  v.  Wallace,  258  U.S.  49-5.  516.  42  S.  Ct.  397,  66  L. 
Ed.  735,  23  A.  L.  R.  229,  which  likewise  dealt  with  the  interstate  shipment  and 
sale  of  livestock.  The  stockyards,  to  which  such  live  stock  was  consigned  and 
delivered,  are  there  described,  not  as  a  place  of  rest  or  final  destination,  hut  as 
"a  throat  through  which  the  current  flows,"  and  the  sale  as  only  an  incident 
which  does  not  stop  the  flow  but  merely  cha»ges  the  private  interest  in  the  sub- 
ject of  the  current  without  interfering  with  its  continuity. 

The  second  class  of  cases  involving  the  regulation  of  intrastate 
rates  of  interstate  carriers  is  equally  distinguishable,  because  there, 
Congress  was  dealing  with  interstate  carriers,  which  are  peculiarly 
subject  to  its  control,  and  which  must  be  regulated  in  a  uniform  man- 
ner in  order  to  prevent  discrimination  against  interstate  commerce. 
The  key  to  this  distinction  is  supplied  by  the  language  of  the  Supreme 
Court  in  Railroad  Cominisslon  of  Wisconsin  v.  Chicago,  Burling/ton 
and  Qulncy  Railroad,  supra,  where  the  Court  declared : 

3*  An  excellent  statement  of  the  rule  appears  in  Industrial  Association  v.  United  States, 
268  U.S.  64  (1925),  where  the  Court  said:  "The  alleged  conspiracy  and  the  acts  here 
complained  of,  spent  their  intended  and  direct  force  upon  a  local  situation — for  building  is 
as  essentially  local  as  mining,  manufacturing  or  growing  crops — and  if.  by  a  resulting 
diminution  of  the  commercial  demand,  interstate  trade  was  curtailed  either  genernlly  or 
in  specific  instances  that  was  a  fortuitous  consequence  so  remote  and  direct  as  plainly 
to  cause  it  to  fall  outside  the  reach  of  the  Sherman  Act   (Comp.  St.  8820  et  seq.)" 

This  language  is  referred  to  with  approval  in  the  Schechter  case. 
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Commerce  is  a  unit  and  does  not  regard  state  lines,  and  while  under  the 
Constitution,  interstate  and  intrastate  commerce  are  ordinarily  subject  to  reg- 
ulation by  different  sovereignties,  yet  when  they  are  so  mingled  together  that 
the  supreme  authority,  the  Nation,  cannot  exercise  complete  effective  control 
over  interstate  commerce  without  incidental  regulation  of  intrastate  commerce, 
such  incidental  regulation  is  not  an  invasion  of  the  state  authority  or  a  violation 
of  the  proviso. 

Similarly,  tlie  conspiracy  cases  are  no  authority  for  the  general 
regulation  of  local  activities  which  have  some  bearing  on  intei-state 
commerce,  because  all  of  them  have  involved  a  direct  intent  on  the 
part  of  the  conspirators  to  restrain  and  impede  the  movement  of 
articles  in  commerce.  This  is  well  stated  in  the  Schechter  case : 

Where  a  combination  or  conspiracy  is  formed,  with  the  intent  to  restrain 
interstate  commerce  or  to  monopolize  any  part  of  it,  the  Aiolation  of  the  statute 
is  clear.  Coronado  Coal  Co.  v.  United  Mine  Workers,  268  U.S.  295,  310,  45  S.  Ct. 
551,  69  L.  Ed.  963.  But,  where  that  intent  is  absent,  and  the  objectives  are  limited 
to  intrastate  activities,  tlie  fact  that  there  may  he  an  indirect  effect  upoyi  inter- 
state commerce  does  not  subject  the  parties  to  the  federal  statute,  notwith- 
standing its  broad  provisions.  This  principle  has  frequently  been  applied  in 
litigation  growing  out  of  labor  disputes." 

^  ^  .  ^  N:  ^  *  * 

While  these  decisions  related  to  the  application  of  the  federal  statute,  and  not 
to  its  constitutional  validity,  the  distinction  between  direct  and  indirect  effects 
of  intrastate  transactions  ttpon  interstate  commerce  must  be  recognized  as  a 
fundamental  one,  essential  to  the  maintenance  of  our  constitutional  system. 
Otherwise,  as  we  have  said,  there  would  be  virtually  no  limit  to  the  federal  power, 
and  for  all  practical  purposes  we  should  have  a  completely  centralized  govern- 
ment. We  must  consider  the  provisions  here  in  question  in  the  light  of  this 
distinction.  (Italics  supplied). 

"We  submit  that  the  exceptional  cases,  falling  in  the  groups  outlined 
above,  cannot  be  used  to  justify  the  National  Labor  Eelations  Act. 
It  is  true  that  relations  between  employers  and  employees,  whether 
peaceful  or  hostile,  may  have  some  bearing  upon  interstate  commerce, 
but  the  bearing  is  too  remote  to  permit  of  regulation.  A  succession  of 
speculative  possibilities  cannot  substitute  for  the  direct  relation  that 
the  cases  discussed  require. 

The  involved  trail  of  reasoning  which  Congress  has  followed  in 
order  to  link  labor  disputes  to  interstate  commerce  in  the  declaration 
of  policy  which  prefaces  the  Act  is  an  apt  illustration  of  the  remoteness 
of  the  connection.  Its  long  extended  syllogism  indicates  that  Congress 
has  recognized  that  the  bearing  is  indeed  remote  and  that  it  has  hoped 
to  draw  it  closer  by  an  elaborate  outline  of  its  premises.  A  similar 
declaration  of  policy  was  made  in  the  Grain  Futures  Act,  which  was 
upheld  in  the  Olsen  case,  but  the  connection  there  was  much  closer. 
Congress  had  undertaken  elaborate  investigations  and  had  found  that 
the  movement  of  grain  was  so  sensitive  to  dealings  in  grain  futures 
that  it  was  a  comparatively  simple  matter,  through  such  dealings,  to 
control  supply  and  demand  and  therefore  prices.  There  was  only  one 
step  in  that  argument.  Future  trading  had  been  used  to  produce 
shortages  and  abundances  of  grain,  the  object  being  to  profit  by 
manipulated  prices.  Because  of  the  long  study  which  Congress  had 
devoted  to  the  problem,  the  Supreme  Court  accepted  its  findings  of  an 
intimate  connection  and  upheld  the  statute  upon  that  ground.  But 
even  there,  as  a  careful  study  of  the  opinion  will  reveal,  the  Supreme 
Court  reviewed  in  great  detail  the  evidence  which  was  placed  before 
Congress  and  concurred  in  the  findings  that  Congress  had  made. 
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The  case  is  not  an  authority  for  the  proposition  that  a  declaration  by 
Congress  of  the  need  of  regidation  will  automatically  justify  its  action. 
This  is  well  illustrated  by  a  succession  of  decisions  involving  rent- 
fixing  laws  of  the  District  of  Columbia.  In  Block  v.  Hirsh^  256  U.S. 
135  (1921)  the  Court  had  upheld  the  emergency  rent  laws.  But  sub- 
sequently, the  emergency  rent  act  was  extended  and  came  before  the 
Court  in  Ghastleton  Corp.  v.  Sinclair,  264  U.S.  543  (1924).  The  Court 
did  not  accept  the  Congressional  statement  without  question  but  re- 
manded the  case  to  the  lower  Court  to  determine  whether  or  not  the 
emergency  still  existed,  declaring: 

*  *  *  a  Court  is  not  at  liberty  to  shut  its  eyes  to  an  obviously  mistake,  wben 
the  validity  of  the  law  depends  upon  the  truth  of  what  is  declared. 

Of  course  a  finding  of  Congress  is  entitled  to  some  weight  but  it  is 
difficult  to  believe  that  the  Supreme  Court  will  accept  it  as  controlling, 
if  it  runs  comiter  to  its  many  decisions  tliat  local  activities  are  not 
commerce,  although  succeeded  or  preceded  by  a  movement  in  com- 
merce, and  that  industrial  relations  have  no  such  connection  with  in- 
terstate commerce  as  would  bestow  upon  Congress  the  power  to  govern 
them.  The  Olsen  and  Stajford  cases  involved  legitimate  regulations  of" 
interstate  commerce,  but  even  the  most  cursory  examination  of  the 
Declaration  of  Policy  which  prefaces  the  Labor  Act  must  reveal  (as 
does  its  very  title)  that,  despite  its  extended  syllogism,  the  Act  is  an 
attempt  to  regulate  labor  arid  not  interstate  commerce. 

Before  closing  our  discussion  of  this  branch  of  the  question,  it  is. 
proper  to  observe  that  there  is  grave  danger  in  the  conception  that 
transactions  "affecting  commerce"  are  subject  to  Congressional  au- 
thority. It  may  be  conceded,  as  we  have  pointed  out,  that  the  Supreme 
Court  has,  on  occasion,  justified  federal  regulations  dealing  with  sub- 
jects which  "directly*'  obstruct  or  hinder  the  movement  of  interstate 
commerce,  but  there  is  a  broad  difference  between  this  conception  and 
the  conception  which  underlies  the  language  of  the  National  Labor 
Relations  Act.^^ 

It  is  easy  to  trace  the  cause  of  the  misuse  of  this  conception.  Con- 
gress undoubtedly  has  the  right  to  protect  the  current  of  interstate- 
commerce  and  to  that  end  it  may  regulate  or  eliminate  practices  or 
activities  which  are  a  part  of  or  intimately  connected  with  the  move- 
ment of  commerce.  It  is  a  far  different  thing,  however,  to  attempt  to- 
govern  practices  which  exist  in  manufacturing  and  other  local  activi- 
ties, simply  because  they  incidentally  effect  the  movement  of  commerce. 
The  distinction  is  made  entirely  clear  if  an  attempt  is  made  to  appraise 
the  probable  results  of  failing  to  observe  it.  Professor  Willoughby,  in 
his  treatise  on  the  United  States  Constitution,  has  already  plirased 
the  argument  so  well,  that  we  could  not  do  more  than  repeat  his  lan- 
guage : 

That  interstate  commerce  is  greatly  affected  by  the  conditions  under  which 
manufacturing  is  carried  on,  is.  of  course,  true:  and  that  the  States,  by  the 
regulation  of  manufacturing  within  their  limits,  whether  by  foreign  or  domestic 
corporations,  may  indirectly  encourage  or  discourage  the  production  of  the- 
commodities  which  are  to  furnish  the  articles  of  interstate  commerce,  is  equally 
true.  But  this  furnishes  no  argument  for  the  doctrine  that  Congress  may,  for  the 

^  The  use  of  the  phrase  "affecting  commerce"  was  perhaps  entitled  to  greater  -weight 
In  the  National  Recovery  Act,  because  it  was  legislation  designed  to  operate  for  a  short 
time  to  correct  certain  temporary  conditions  which  had  disorganized  the  movement  of 
interstate  commerce.  But  even  there  the  conception  was  overworked,  for  an  emergency  couldi 
hardly  broaden  the  defined  and  limited  powers  of  Congress. 
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3)romotion  of  interstate  commerce,  undertake  the  control  of  manufacturing 
within  the  States.  For  in  truth,  it  would  not  be  difficult  to  show  that  interstate 
<?ommerce  is  substantially  affected  by  almost  every  element  of  the  social,  economic 
and  industrial  life  of  the  people — by  the  men  who  mine  the  coal  which  is  used 
hy  interstate  railways  and  steamships,  by  the  persons  who  produce  the  material 
of  which  the  cars  and  locomotives  and  ships  are  built,  by  the  bankers  and  brokers 
who  deal  in  the  stocks  and  bonds  of  interstate  carrier  companies,  and,  in  fact, 
by  the  operation  of  all  who  in  any  way  deal  with  or  handle  the  commodities 
which  ultimately  are  transported  outside  the  State.  That  commodities  are  manu- 
factured with  the  intent  that  they  are  to  be  exported,  in  part  or  in  whole,  is  ab- 
solutely immaterial,  as  determining  the  exclusiveness  of  State  authority  over 
their  production. 

"We  believe  we  may  justifiably  conclude  that  the  Supreme  Court  will 
recognize  that  Congress  cannot  use  the  conception  as  a  pretext  to 
interfere  into  matters  which  are  not  a  part  of  interstate  commerce, 
-even  though  they  precede  or  follow ;  that  they  will  confine  the  doctrine 
of  the  Olsen  and  Stafford  cases  to  transactions  which  are  intimately 
connected  with  the  movement  of  commerce,  or  directly  obstruct  and 
impede  it;  and  that  will  not  justify,  as  a  regulation  of  commerce,  a 
statute  which  piles  speculation  upon  speculation  to  attain  its  ends. 
There  is  no  better  way  to  demonstrate  our  conclusions  than  by  a  refer- 
ence to  the  opinion  of  Chief  Justice  Hughes  in  the  Schechter  case : 

The  argument  of  the  government  proves  too  much.  If  the  federal  government 
may  determine  the  wages  and  hours  of  employees  in  the  internal  commerce  of 
a  state,  because  of  their  relation  to  cost  and  prices  and  their  indirect  effect  upon 
Interstate  commerce,  it  would  seem  that  a  similar  control  might  be  exerted  over 
other  elements  of  cost,  also  effecting  prices,  such  as  the  number  of  employees, 
rents,  advertising,  methods  of  doing  business,  etc.  All  the  processes  of  produc- 
tion and  distribution  that  enter  into  cost  could  likewise  be  controlled.  If  the 
•cost  of  doing  an  intrastate  business  is  in  itself  the  permitted  object  of  federal 
control,  the  extent  of  the  regulation  of  cost  would  be  a  question  of  discretion 
and  not  of  power. 

V.  The  Fifth  A:mexdment 

Eecent  appraisals  of  the  constitutional  aspects  of  the  National  Labor 
delations  Act  seem,  for  the  most  part,  to  have  overlooked  considera- 
tions of  due  process  as  they  may  affect  the  legislation.  Yet  just  prior 
to  the  passage  of  the  Act,  the  Supreme  Court,  in  a  decision  almost  as 
portentous  as  the  Schechter  case,  restated  its  position  that  Congres- 
sional action  is  as  much  bound  by  the  limitations  of  the  Fifth  Amend- 
ment ^^  to  the  Constitution  as  the  states  are  by  the  due  process  clause 
of  the  Fourteenth. 

This  has  been  the  law  since  the  occasion  first  arose  ,to  evoke  the  due 
process  clause  against  Congressional  action.  That  it  has  not  often  been 
stated  is  due  to  the  fact  that,  in  general,  Congress  has  not  attempted, 
so  often  as  the  forty-eight  States,  to  evade  the  requirements  of  due 
l^rocess.  To  a  certain  extent,  this  fact  is  significant  to  our  discussion 
under  the  preceding  section  of  this  report ;  police  regulations  by  Con- 
gress have  been  rare  because  it  has  been  so  widely  accepted  that  Con- 
gress has  no  clearly  defined  police  power.^^ 

Adair  i;.  United  States,  208  U.S.  161  (1908)  clearl;^  declared  that 
■Congress,  in  the  exercise  of  its  regulatory  power  over  interstate  com- 
merce, must  obey  the  dictates  of  due  process.  In  recent  years,  there  has 

38  Which  provides,  in  substance :  "Nor  shall  any  person  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law." 

3^  Technically,  Congress  has  no  police  power.  However,  it  may,  in  exercising  its  defined 
powers,  to  a  certain  extent,  enact  police  regulations.  See  Hamilton  v.  Kentucky  Distilleriea 
Co.,  251  U.S.  146  (1919). 
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been  a  tendency  to  overlook  the  requirements  of  the  Fifth  Amendment 
and  to  sanction  any  legislation  produced  in  the  halls  of  Congress  if 
some  express  power  of  Congress  can  be  found  to  support  it.  Perhaps 
some  justitication  for  this  attitude  can  be  traced  to  the  increasing  tend- 
ency of  the  Supreme  Court  to  give  both  state  and  federal  legislation 
the  benefit  of  the  doubt  in  matters  of  due  process.  But  even  here  there 
is  some  limit,  the  Court  has  announced.  First,  in  the  Railway  Pension 
case,  {Railroad  Retirement  Board  v.  The  Alton  Railroad  Co.  et  al.y 
55  Sup.  Ct.  758  [1935]),  and  then  in  a  decision  invalidating  the  Fra- 
zier-Lemke  Farm  Relief  Act,  {Louisville  Joint  Stock  Land  Bank  v.. 
Radford^  55  Sup.  Ct.  854  [19351),  the  Court  has  found  Congressional 
legislation  vulnerable  because  of  its  unwarranted  infringement  of  the 
properties  and  liberties  of  the  people.  In  the  latter  decision,  speak- 
ing through  Mr.  Justice  Brandeis,  the  Court  declared:  "The  bank- 
ruptcy power,  like  the  other  great  substantive  powers  of  Congress,  is 
subject  to  the  Fifth  Amendment."  In  the  former  decision,  the  Court 
declared,  in  substance,  as  in  the  Adair  case,  that  the  Railway  Pension 
Act  not  only  was  an  excessive  exercise  of  power  over  interstate  com- 
merce, but  also  was  in  plain  disregard  of  due  process  requirements. 

The  Supreme  Court's  consistent  treatment  of  due  process  require- 
ments as  a  restraint  on  the  legislative  powers  of  the  Congress  and  the 
states,  has  been  the  focal  point  of  most  attacks  on  the  veto  power  of 
the  Court.  The  principal  complaint  seems  to  be  that,  in  striking  down 
legislation  on  this  ground,  the  Court  has  frequently  assumed  to  set 
itself  up  against  the  will  of  the  people,  as  evidenced  by  the  action  of 
their  chosen  delegates,  the  legislators.  This  palpably  ignores  the  prin- 
ciple which  underlies  our  Constitution  as  a  political  charter.  We  are 
not  a  pure  democracy,  but  a  constitutional  democracy.  We  have,  our- 
selves, deliberately  created  limitations  on  our  powers  as  a  people,  not 
merely  to  restrain  our  governors,  but  also  to  restrain  our  own  tem- 
porary beliefs  and  enthusiasms.  Settled  opinions  of  the  people,  in  the 
long  run,  will  and  do  make  use  of  the  machinery  wdiich  the  Constitu- 
tion itself  provides  for  its  amendment,  but  in  brief  periods  of  tem- 
porary frenzy,  the  Constitution  and  the  Supreme  Court  justly  hold 
us  to  the  limits  that  we,  ourselves,  have  established. 

So,  with  our  conceptions  of  due  process.  They  are  not  fixed  and 
rigid,  frozen  in  place  once  and  for  all  by  the  language  of  our  political 
charter.  On  the  contrary,  they  yield  to  our  experience  and  to  our 
settled  desires,  once  we  have  finally  determined  what  we  want.  But 
they  do  not  give  ground  to  thoughtless  expedients,  nor  to  the  will  of 
those  who  have  temporary  power  to  thrust  new  and  untried  pi-inciples 
on  the  nation.  Justice  Roberts,  who  wrote  the  opinion  in  Nehhia  v.. 
New  York,^^  291  U.S.  502  (1934),  sanctioning  the  milk  control  law 
of  the  State  of  New  York,  places  emphasis  on  this  function  of  the 
Constitution  in  the  Railway  Pension  case,  where  he  says : 

Tlae  federal  government  is  one  of  enumerated  powers ;  those  not  delegated  to 
the  United  States  by  the  Constitution,  nor  prohibited  by  it  to  the  states,  are  re- 
served to  the  states  or  to  the  people.  The  Constitution  is  not  a  statute,  tut  the 
supreme  law  of  the  land  to  which  all  statutes  must  confoi-m,  and  the  powers 
conferred  upon  the  federal  government  are  to  be  reasonably  and  fairly  construed, 
with  a  view  to  effectuating  their  purposes.  But  recognition  of  this  principle  can- 

3^  A  reading  of  this  liberal  opinion  should  convince  any  critic  that  the  Supreme  Court 
Is  fully  aware  of  the  practical  needs  of  government.  There  may  be  an  implication  in  it 
that,  in  recognizing  the  wide  scope  of  state  police  power,  the  Supreme  Court  has  indicated 
that  police  regulations  are  the  proper  concern  of  the  States,  not  the  federal  government. 
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not  justify  attempted  exercise  of  a  power  clearly  beyond  tlie  true  purpose  of  the- 
grant.  (Italics  supplied.) 

Settled  doctrines  of  constitutional  law  are  therefore  not  to  be  lightly 
treated  in  approaching  recent  legislative  materials.  Times  and  our 
economy  may  have  changed,  but  we  have  not  changed  our  Constitution^ 
nor  even  deemed  it  advisable  so  to  do. 

Our  somewhat  extended  outline  of  the  National  Labor  Relations  Act 
was  designed  primarily  as  an  introduction  to  the  topic  of  due  process. 
Several  features  of  the  Act,  we  saw,  were  startling  departures  from 
our  traditional  method  of  treating  labor  and  industrial  relations.  More 
than  that,  they  constituted  serious  threats  to  our  freedom  of  action, 
whether  we  stand  as  employers  or  as  employees. 

A.    FREEDOM    OF    CONTRACT 

One  of  the  foremost  rights  protected  by  the  Constitution  is  the  right 
to  follow  a  common  calling  or  occupation.  It  is  a  necessary  corollary 
that  the  law  must  also  respect  the  individual's  freedom  to  contract  con- 
cerning the  normal  incidents  of  his  employment.  Similarly,  the  em- 
ployer enjoys  a  corresponding  right  to  conduct  his  business  in  an 
orderly  fashion,  free  from  unjustifiable  restraints  and  regimentation. 
Although  these  rights  were  first  thoroughly  delineated  in  the  concur- 
ring opinion  of  Mr.  Justice  Bradley,  in  Butchers  Union  Slaughter- 
house Go.  V.  Crescent  City  Live-Stoch  Co.,  Ill  U.S.  746  (1884),  the 
classic  statements  of  the  principle  appears  in  the  language  of  the 
Court  in  AlJgeyer  v.  Louisiana.,  165  U.S.  578  (1897) ,  where  it  was  said : 

The  "liberty"  mentioned  in  that  amendment  means,  not  only  the  right  of  the 
citizen  to  be  free  from  the  mere  physical  restraint  of  his  person,  as  by  incarcera- 
tion, but  the  term  is  deemed  to  embrace  the  right  of  the  citizen  to  be  free  in 
the  enjoyment  of  all  his  faculties :  to  be  free  to  use  them  in  all  lawful  ways ;  to 
live  and  v/ork  where  he  will ;  to  earn  his  livelihood  by  any  lawful  calling ;  to 
pursue  any  livelihood  or  avocation ;  and  for  that  purpose  to  enter  into  all  con- 
tracts which  may  be  proper,  necessary,  and  essential  to  his  carrying  out  to  a 
successful  conclusion  the  purposes  above  mentioned. 

These  rights  have  not  been  enforced  in  derogation  of  the  Govern- 
ment's power  to  enact  police  measures  for  the  protection  of  the  health, 
safety  and  well-being  of  the  citizens.  Consequently,  State  laws  regulat- 
ing hours  of  labor,  working  conditions  and  the  payment  of  wages  have 
been  upheld,  to  protect  the  physical  well-being  of  employees  and  to 
prevent  fraud  and  oppression  by  employer.  But  once  the  Government 
has  gone  beyond  police  measures  and  deliberately  interfered  with  free- 
dom of  contract,  to  force  its  temporary  economic  conceptions  upon  its 
citizens,  the  Court  has  scrutinized  its  legislative  efforts  with  the  great- 
est of  care.  The  present  statute  comes  within  the  second  category,  for 
the  most  part.  Its  provisions  relating  to  collective  bargaining  and  to 
unfair  labor  practices,  are  not  designed  to  protect  the  property  of  em- 
ploj^ei-s  or  the  well-being  of  employees,  but  are  rather  intended  to  force 
a  novel  economic  policy  into  their  relationship.  Therefore,  it  is  proper 
to  consider  whether  or  not  they  infringe  upon  the  freedom  of  the  par- 
ties to  such  an  extent  as  to  render  them  subject  to  attack. 

It  will  be  recalled  that  the  statute  is  divided  into  two  broad  cate- 
gories, the  first  confirming  and  protecting  the  right  of  collective  bar- 
gaining, and  the  second  denouncing  certain  unfair  labor  practices  on 
the  part  of  employers.  The  first  must  therefore  be  considered  mainly 
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from  the  standpoint  of  the  individual  employee  and  the  second  from 
the  standpoint  of  the  employer. 

B.    INTERFERENCE   WITH   THE    FREEDOM    OF   EMPLOYEES 

So  far  as  the  statute  is  declaratory  of  the  right  of  employees  to  or- 
ganize and  to  bargain  as  a  unit,  it  cannot  be  said  to  infringe  upon  any 
rights  of  the  employee  or  employer.  On  the  contrary,  it  is  a  confirma- 
tion of  the  employees'  freedom  to  unite  with  others  for  their  common 
good.  If  individual  employees  or  groups  of  employees  may  unite  or 
refrain  from  uniting,  as  they  see  fit,  their  individual  liberties  are 
fully  protected.  Since  the  decision  of  the  Supreme  Court  in  Texas  (& 
-Neio  Orleans  Railroad  Co.  v.  Brotherhood  of  Railway  <&  Steamship 
Clerks,  et  al.,  281  U.S.  548  (1930) ,  there  can  be  no  question  but  that  a 
simple  declaration  of  this  principle  neither  interferes  with  the  rights 
of  employees  nor  the  rights  of  employers.  Employees  are  permitted  to 
gather  together  and  select  agents  in  the  same  manner  as  any  other 
group  of  individuals;  the  employer  is  simply  enjoined  from  inter- 
ference with  process  of  organization  and  selection. 

But  the  collective  bargaining  provisions  of  the  National  Labor  Re- 
lations Act  reach  far  beyond  the  simple  declaration  of  principle 
which  was  involved  in  the  Texas  &  Neio  Orleans  Railroad  Company 
case.  The  Act,  as  we  have  seen,  is  a  decided  change  from  preexisting 
legislation,  in  that  it  declares  that  representatives  selected  by  a  major- 
ity of  employees  shall  be  the  exclusive  agents  of  all  for  the  purposes 
of  bargaining  with  respect  to  wages,  hours  of  labor,  conditions  of  em- 
ployment and  the  like.  This  provision,  on  its  face,  is  an  implied  prohib- 
ition against  individual  contracts  by  individual  employees  or  minority 
groups  of  employees.  It  might  be  urged  that  the  statute  should  not  be 
so  broadly  construed ;  that  the  Act  does  no  more  than  interpret  the 
natural  effect  of  an  election  and  that  the  majority  rule  is  not  designed 
to  interfere  with  the  rights  of  individual  employees  or  minority  groups 
to  make  their  own  bargains.  The  Act,  however,  prohibits  any  con- 
struction which  would  narrow  its  effect,  for  it  declares  that  the  selec- 
tion of  representatives  by  a  majority  shall  not  interfere  with  tlie  right 
of  individual  employees  to  present  grievances  to  their  employer,  there- 
by excluding  their  right  to  negotiate  with  their  employer  with  respect 
to  umges,  hours  of  labor  and  other  conditions  of  employment.  In  other 
M'ords,  while  the  right  to  make  individual  complaints  is  preserved, 
collective  agreements  relating  to  wage  scales  and  other  matters  oi 
general  interest  are  given  binding  force,  even  where  they  are  en- 
tirely unsatisfactory  to  minority  groups  or  individual  employees. 

The  majority  rule  is  coupled  with  two  other  elements.  In  the  first 
place,  national  labor  unions  are  sanctioned  as  representatives.  Sec- 
ondly, the  statute  expressly  permits  a  closed  shop  agreement  with  a 
labor  organization.  Looking  at  this  combination  from  its  practical 
consequences,  it  is  obvious  that  there  is  a  serious  threat  to'  the  freedom 
of  individual  employees  and  minority  groups.  It  is  common  knowledge 
tliat  national  unions  will  not,  as  a  general  rule,  represent  non-members; 
consequently  non-members  and  minority  groups  Avill  be  forced  to  sub- 
mit themselves  to  the  membership  requirements  of  a  union  which  acts 
as  exclusive  representative  of  the  employees,  in  order  to  participate  in 
collective  bargaining.  At  the  same  time  the  statute  favors  such  a  re- 
sult, by  sanctioning  the  use  of  closed  shop  contracts. 
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This  practical  interference  with  the  freedom  of  individuals  and  dis- 
senting groups  may  not  be  a  legal  interference  with  the  freedom  of 
employees  to  contract  concerning  their  employment,  but  it  supplies  the 
background  of  other  consequences  of  the  statute  which  do  constitute 
direct  interferences  with  such  freedom.  In  the  first  place,  employees 
who  refuse  to  participate  in  an  election  of  representatives  are  pre- 
sumably bound  by  its  residts,  even  though  they  did  not,  even  impliedly, 
consent  to  the  selection  of  the  chosen  representative.^^  In  the  second 
place,  the  right  of  individual  employees  to  make  their  own  bargains 
with  their  employer  is  completely  eliminated.  And  thirdly,  the  right 
of  minority  groups  to  associate  or  organize  and  to  bargain  as  a  unit, 
is  likewise  cast  aside. 

A  concrete  example  may  serve  to  illustrate  the  effects  of  the  major- 
ity nile.  We  may  suppose  that  most  of  the  employees  in  a  particular 
establishment  are  affiliated  with  a  certain  union,  while  the  electricians, 
who  fonn  a  small  but  distinct  minority,  are  either  connected  with  an- 
other union  or  are  not  members  of  any  organization.  The  National 
Labor  Kelations  Board  may  detennine  to  establish  the  entire  plant  as 
the  bargaining  unit,  and,  pursuant  to  its  authority  mider  the  statute, 
certify  the  prevailing  union  as  the  exclusive  agent  of  all  the  employees. 
The  electricians,  whose  problems  may  be  distinct  from  those  of  the 
other  employees,  may  find  themselves  inadequately  represented  or  with- 
out representation  at  all.  Their  own  union  affiliations,  if  they  have  any, 
are  rendered  useless  for  all  practical  purposes,  and  if  they  have  no  such 
affiliations  and  are  opposed  to  unionization,  they  will  find  themselves 
compelled  to  join  the  prevailing  union  to  secure  representation.  Their 
wages,  their  hours  and  their  working  conditions  will  be  deteraiined, 
not  by  their  own  contracts  and  desires,  but  by  the  will  of  an  entirely 
dissimilar  group.  In  other  words,  their  entire  status  is  completely 
changed  by  pure  accident,  that  is,  by  the  fact  that  a  majority  of  their 
fellow  employees  have  subscribed  to  the  tenets  of  a  particular  union. 

The  opinion  of  the  Court  in  Allcfeyer  v.  Louisiana,  which  we  have 
quoted  above,  insures  to  evers^one  the  right  to  make  contracts  with  re- 
spect to  his  occupation.  This  right  has  not  been  diminished  by  any 
decision  of  the  Supreme  Court,  but  has  been  reaffirmed  on  many  occa- 
sions. Thus,  in  Adair  v.  United  States,  208  U.S.  161  (1908),  the  Court 
declared : 

The  right  of  a  person  to  sell  his  labor  npon  snch  terms  as  he  deems  proper 
is,  in  its  essence,  the  same  as  the  right  of  the  purchaser  of  iabor  to  prescribe  the 
conditions  upon  which  he  will  accept  such  labor  from  the  person  offering  to  sell 
it. 

In  all  such  particulars  the  employer  and  the  employee  have  equality  of  right, 
and  any  legislation  that  disturbs  that  equality  is  an  arbitrary  interference  with 
the  liberty  of  contract  which  no  government  can  legally  justify  in  a  free  land. 

More  important,  perhaps,  for  present  purposes,  is  the  decision  in 
Adhins  V.  Children's  Hosmtal,  261  U.S.  525  (1923).  In  that  case,  Con- 
gress had  provided  for  the  creation  of  an  administrative  board  to  fix 
minimum  wages  for  women  and  children  employed  within  the  District 
of  Columbia.  The  Board  conducted  investigations  and,  after  hearings, 
issued  orders  fixing  wages  in  particular  occupations.  The  statu.te  was 
held  invalid  by  the  Supreme  Court  on  the  express  ground  that  it  was 

®  The  Act  does  not  simply  provide  machinery  whereby  groups  of  employees  may  join 
forces  to  hold  an  election,  each  talcing  his  chance  on  the  outcome.  It  allows  the  Board 
to  determine,  by  an  election  or  otherwise,  the  representatives  selected  by  a  majority  of 
the  employees  In  a  unit  designated  hy  the  Board,  and  compels  the  dissenters  to  abide  by 
the  outcome. 
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an  unwarranted  interference  with  freedom  of  contract,  the  Court 
declaring : 

It  forbids  two  parties  liaving  lawful  capacity — under  penalties  as  to  the  em- 
ployer— to  freely  contract  with  one  another  in  respect  to  the  price  for  which  one 
shall  render  services  to  the  other  in  a  purely  private  employment,  whei-e  both 
are  willing,  perhaps  anxious,  to  agree,  even  though  the  consequence  may  be  to 
oblige  one  to  surrender  a  desirable  engagement  and  the  other  to  dispense  with 
the  services  of  a  desirable  employee. 

To  sustain  the  individual  freedom  of  action  contemplated  by  the  Constitution  is 
not  to  strike  down  the  common  good,  but  to  exalt  it ;  for  surely  the  good 
of  society  as  a  whole  cannot  be  better  served  than  by  the  preservation  against 
arbitrary  restraint  of  the  liberties  of  its  constituent  members. 

The  decision  in  the  Adkins  case  has  been  criticised  on  many  occa- 
sions, principally  on  the  ground  that  the  Court  failed  to  give  due  con- 
sideration to  the  fact  that  starvation  wages  do  have  an  important 
bearing  upon  the  health  and  physical  condition  of  employees.  It  may 
be  true  that  the  Court  did  not  accord  liberal  treatment  to  the  statute 
as  a  proper  police  measure,  in  view  of  the  fact  that  its  object  was  to 
protect  the  health  and  safety  of  the  citizens.  But  even  if  that  criticism 
be  well  founded,  the  principle  of  the  case  remains,  and  has  not  been 
questioned,  that  the  Government  cannot  interfere  with  freedom  of 
contract,  except  where  it  is  necessary  to  provide  for  the  health  and 
safety  of  its  citizens. 

This  decision,  which  was  later  approved  in  Murjyhy  v.  Sardell,  269 
U.S.  530  (1925),  and  which  receives  analogous  support  from  decisions 
barring  price-fixing  legislation,"*"  is  controlling  on  the  present  Act.  The 
restrictions  upon  the  individual's  freedom  to  contract,  which  we  have 
set  forth  above,  bear  no  relation  to  the  health  or  safety  of  employees, 
but  are  designed  for  the  sole  purpose  of  thrusting  temporary  concep- 
tions of  economic  policy  upon  the  relations  between  employer  and  em- 
ployee. Wliether  or  not  the  economic  policy  has  merit,  is  difficult  to 
judge.  In  any  case,  there  are  millions  of  employees  who  are  not  mem- 
bers of  labor  organizations  and  who  would  be  forced  to  join  such 
organizations,  in  particular  cases,  in  order  to  bargain  with  their 
employers.  Similarly,  there  are  surely  many  employees  who  will  oppose 
bargains  made  on  their  behalf  by  agents  whom  they  have  not  selected 
to  act  for  them.  This  is  the  vice  of  the  Act,  that  it  does  not  acknowledge 
their  freedom  and  that  it  casts  it  aside  to  enact  a  dubious  experiment. 

-C.   INTERFERENCE  WITH  THE   FREEDOM  OF  EMPLOYERS 

For  the  most  part,  the  restrictions  placed  on  employers  are  con- 
tained in  those  sections  of  the  statute  which  proscribe  unfair  labor 
practices.  Before  we  advert  to  those,  however,  we  should  laiow  that  in 
restricting  the  right  of  individual  employees  to  bargain  with  their 
employers,  the  statute,  at  the  same  time,  removes  from  employers  the 
right  to  make  individual  agreements  with  their  employees.  In  this 
respect,  the  statute  might  be  considered  a  violation  of  the  Fifth 
Amendment,  for  the  reasons  which  we  have  outlined  under  the  )'>re- 
cecling  subdivision  of  this  report.  However,  a  discussion  of  this  effect 
of  the  statute  will  be  deferred  for  the  present. 

The  unfair  labor  pi-actices  prohibited  ha^^e  already  been  discussed 
in  some  detail  and  will  not  be  again  reviewed.  The  first,  which  pro- 
hibits employers  from  oppressing  or  coercing  their  employees  in  the 

«  See  e.sr.  Rihnik  v.  McBride,  277  U.S.  350  (192S)  ;  Tyson  d  Bro.  v.  Banton,  273  U.S.  418 
(1927)  ;  Williams  \.  Statidard  Oil  Co.,  27S  U.S.  235  (1929). 
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iatter's  organization  and  collective  bargaining  activities,  seems  entirely 
proper.  It  should  not  place  the  employer  under  any  ol3ligation  other 
than  the  negative  one  of  refraining  from  injurious  or  oppressive  tac- 
tics towards  his  employees.  As  the  Court  said  in  the  Texas  <&  New 
Orleans  Railroad  Coryipany  case : 

The  statute  in  tbis  respect  does  not  interfere  with  the  normal  exercise  of 
the  right  of  the  (employer)  to  select  its  employees  or  to  discharge  them.  The 
statute  is  not  aimed  at  this  right  of  the  employers,  but  at  the  interference  with 
the  right  of  employees  to  have  representatives  of  their  own  choosing. 

The  fourth  imfair  labor  practice  which  prohibits  discrimination 
against  employees  who  have  given  testimony  under  the  Act  might 
also  be  upheld  as  a  justifiable  rule  of  policy  designed  to  secure  the 
efficient  administration  of  the  Act. 

The  remaining  restrictions  on  employers  are,  however,  of  the  most 
doubtful  validity.  The  second  unfair  labor  practice,  as  we  have  seen, 
forbids,  in  general  terms,  any  discrimination  by  an  employer  against 
employees,  because  of  their  union  membership.  If  this  was  limited  to 
fraudulent  or  injurious  tactics  on  the  part  of  the  employer,  it  might  be 
upheld  as  a  justifiable  police  measure.  But  as  it  now  stands,  there  can 
be  no  question  but  that  it  runs  contrary  to  two  decisions  of  the  Supreme 
Court,  which  expressly  invalidated  legislation  of  that. character. 

In  Adair  v.  United  States,  208  U.S.  161  (1908),  the  Supreme  Court 
invalidated  similar  legislation  of  Congress,  pmiishing  as  criminal  of- 
fenses, discrimination  by  an  employer  against  union  members  and  the 
use  of  the  "yellow  dog"  contract.  Subsequently,  in  Coppage  v.  Kansas, 
236  U.S.  1  (1914) ,  involving  similar  legislation  of  the  State  of  Kansas, 
making  it  unlawful  to  demand  of  employees  an  agreement  not  to  join 
■or  contuiue  membership  in  a  labor  union,  the  Supreme  Court  reex- 
amined the  question  involved  in  the  Adair  case.  Again  the  conclusion 
was  reached  that  the  statute  constituted  an  unjustifiable  interference 
with  the  freedom  of  contract,  the  Court  declaring : 

Included  in  the  right  of  personal  liberty  and  the  right  of  private  property — 
partaking  of  the  nature  of  each — is  the  right  to  make  contracts  for  the  acquisi- 
tion of  property.  Chief  among  such  contracts  is  that  of  personal  employment, 
by  which  labor  and  other  services  are  exchanged  for  money  or  other  forms  of 
property.  If  this  right  be  struck  down  or  arbitrarily  interfered  with,  there  is  a 
substantial  impairment  of  liberty  in  the  long-established  constitutional  sense. 
******* 

And  can  there  be  one  rule  of  liberty  for  the  labor  organization  and  its  mem- 
bers, and  a  different  and  more  restrictive  rule  for  employers.  We  think  not ;  and 
since  the  relation  of  employer  and  employee  is  a  voluntary  relation,  as  clearly  as 
is  that  between  members  of  a  labor  organization,  the  employer  has  the  same  in- 
herent right  to  prescribe  the  terms  upon  which  he  will  consent  to  the  relationship, 
and  to  have  them  fairly  understood  and  expressed  in  advance. 

The  Adair  case  was  questioned  by  the  lower  Court  in  the  Texas  (& 
New  OrJea.ns  Railroad  Company  case,  above  referred  to,  but  the  Su- 
preme Court  did  not  repudiate  its  former  holding,  pointing  out  that  the 
Railway  Labor  Act  of  1926,  then  before  the  Court,  did  not  interfere 
with  the  right  of  the  carrier  to  select  its  employees  or  to  discharge  them, 
a  distinction  reiterated  this  year  in  the  Railway  Pension  case. 

The  fifth  unfair  labor  practice  is,  as  we  have  pointed  out  before,  a 
novel  institution  in  our  law.  It  is  phrased  in  the  negative,  in  thatit  pro- 
scribes, as  an  unfair  practice,  the  refusal  of  an  employer  to  bargain  with 
the  exclusive  representatives  of  his  employees,  but  its  object  is  of  course 
affirmative,  to  require  the  employer  to  participate  in  such  bargaining. 


330 

This  portion  of  the  statute  lias  two  consequences.  If  we  combine  this- 
with  Section  9,  adopting  the  so-called  "majority  rule",  it  is  apparent 
that  it  not  only  requires  the  employer  to  bargain  with  the  exclusive 
representatives,  but  it  at  the  same  time  prohibits  him  from  entering 
into  bargains  as  to  wages,  hours  of  labor  and  the  like,  with  individual 
employees  and  minority  groups,  for  bargaining  with  individuals  or- 
minority  groups,  as  to  such  matters  could  reasonbaly  be  construed  as  a. 
refusal  to  bargain  with  the  exclusive  agents. 

Our  discussion  of  the  constitutional  freedom  of  employees  to  make- 
their  own  contracts  with  their  employer  is  equally  relevant  on  this- 
point,  for  the  employer  is  entitled  to  similar  freedom  under  the  Con- 
stitution. As  the  Court  said,  in  the  Adair  case, 

The  right  of  a  person  to  sell  his  labor  upon  such  terms  as  he  deems  proper,  is 
in  its  essence,  the  same  as  the  right  of  the  purchaser  of  labor  to  prescribe  the 
conditions  upon  which  he  will  accept  such  labor  from  the  person  ofCering  to  sell  it. 

Compulsory  collective  bargaining  is  almost  a  contradiction  in  terms; 
as  the  Supreme  Court  has  stated  on  one  occasion,  "whatever  may  be  the 
advantages  of  collective  bargaining,  it  is  not  bargaining  at  all,  in  any 
just  sense,  unless  it  is  voluntary  on  both  sides."  *^  If  these  principles 
are  soimd,  then  this  double-edged  effect  of  the  statute,  which  requires- 
the  employer  to  bargain  with  one  group  and  denies  him  the  right  to 
bargain  with  another,  is  an  obvious  interference  with  his  freedom  of 
contract.  As  one  Federal  Court  has  said,  "It  is  a  constitutional  right  of 
an  employer  to  refuse  to  have  business  relations  with  any  persons  or 
with  any  labor  organization,  and  it  is  immaterial  what  his  reasons  are, 
whether  good  or  bad,  well  or  ill-founded,  or  entirely  trivial  and 
whimsical."  "^^ 

Other  decisions  of  more  recent  origin  than  the  Adair  and  Cop  page 
cases,  are  equally  significant.  In  Chas.  Wolff  Packing  Go.  v.  Court  of 
Industnal  Relations,  262  U.S.  522  (1923),  the  Supreme  Court  had 
before  it  a  Kansas  statute  creating  an  Industrial  Court  with  power  to 
hear  disputes  between  employer  and  employees  over  wages  and  other 
terms  of  employment,  and  to  make  enforceable  awards,  based  upon  its 
findings.  The  statute  was  confined  in  operation  to  employers  engaged 
in  the  business  of  manufacturing  food  and  certain  other  more  or  less 
essential  industries,  the  .determination  of  the  public  character  of  tho 
employer's  business  being  vested  in  the  Court.  The  defendant  refused 
to  comply  with  an  order  of  the  Court  requiring,  among  other  things, 
an  increase  in  wages  and,  on  appeal  to  the  Supreme  Court  of  the 
United  States,  the  statute  was  declared  to  be  invalid,  as  an  interference 
with  the  contractual  rights  of  the  employer  and  his  employees.  In  this 
connection,  the  Court  stated : 

These  qualifications  do  not  change  the  essence  of  the  act.  It  curtails  the  right 
of  the  employer  on  the  one  hand,  and  of  the  employee  on  the  other,  to  contract 
about  his  affairs.  This  is  part  of  the  liberty  of  the  individual  protected  by  the 
guaranty  of  the  due  process  clause  of  the  Fourteenth  Amendment.  Metier  v.  Nc- 
hraska,  262  U.S.  390,  43  Sup.  Ct.  625,  67  L.  Ed.—,  decided  June  4,  1922.  While 
there  is  no  such  thing  as  absolute  freedom  of  contract,  and  it  is  subject  to  a 
variety  of  restraints,  they  must  not  be  arbitrary  or  unreasonable.  Freedom  is 
the  general  rule,  and  restraint  the  exception. 

An  argument  in  support  of  the  statute  was  made,  that  it  applied 
only  to  businesses  affected  with  a  public  interest,  and  reference  was 

*^Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  245  U.S.  229   (1917). 

^  Ooldfield  Consolidated  Mines  Co.  v.  Goldfleld  Miners'  Union,  159  Fed.  500  (C.C.D, 
Nev.  1908). 
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made  to  the  case  of  Wilson  v.  Neio,  which  upheld  the  Adamson  Act, 
an  Act  of  Congress  fixing  the  wages  of  railroad  employees.  The  Court 
pointed  out  that  the  distinction  lay  in  the  fact  that  Congress  had  power 
to  compel  the  continued  operation  of  the  railroads,  and  therefore  to 
pass  regulations  which  would  insure  such  continuity  of  operations. 
"This  element,  the  Court  declared,  was  lacking  in  ordinary  businesses, 
irrespective  of  their  size  and  importance. 

Subsequently,  the  Supreme  Court  of  the  State  of  Kansas  awarded 
ii  writ  of  mandamus  against  the  defendant  to  compel  his  obedience  to 
the  order  of  the  Industrial  Court,  after  fii-st  eliminating  the  require- 
ments relating  to  wages  and  overtime  payments.  The  defendant  again 
appealed  to  tiie  Supreme  Court,  which  declared  invalid  not  only  the 
provisions  authorizhig  the  Board  to  fix  wages,  but  also  the  provisions 
of  the  statute  requiring  compulsory  settlement  of  labor  disputes  before 
the  Industrial  Court. ''In  setting  aside  the  legislation,  the  Court  de- 
clared : 

The  system  of  compulsory  arbitration  which  the  act  establishes  is  intended  to 
compel,  and  if  sustained  will  compel,  the  owner  and  employes  to  continue  the 
business  on  terms  which  are  not  of  their  making.  It  will  constrain  them,  not 
merely  to  respect  the  terms  if  they  continue  the  business,  but  will  constrain 
them  to  continue  the  business  on  those  terms.  True,  the  terms  have  some  quali- 
fications, but  as  shown  in  the  prior  decision  the  qualifications  are  rather  illusory 
and  do  not  subtract  much  from  the  duty  imposed.  Such  a  system  infringes  the 
liberty  of  contract  and  rights  of  property  guaranteed  by  the  due  process  of  law 
clause  of  the  Fourteen  Amendment.*^ 

This  language  of  the  decision  seems  conclusive  as  to  the  fate  of  the 
Kational  Labor  Relations  Act.  Although  it  is  not  an  arbitration  stat- 
ute, it  does  in  effect  require  the  compulsory  settlement  of  labor  disputes 
by  punishing  the  employer  for  his  refusal  to  bargain  with  the  exclusive 
representatives  of  his  employees.  Continued  resistance  of  the  employer 
to  the  demands  of  his  employees  and  a  persistent  refusal  to  enter  into 
agreements  respecting  wages  or  the  settlement  of  other  controversies, 
may  easily  be  construed  as  a  refusal  to  bargain  collectively.  Conse- 
quently, there  can  be  no  doubt  but  that  the  statute  is  designed  to  effect 
the  compulsory  settlement  of  disputes,  and  the  language  which  we 
have  quoted  from  the  Supreme  Court  is  fatal  to  legislation  of  that 
character. 

Some  of  the  administrative  features  of  the  Act  may  raise  a  question 
as  to  the  legality  of  the  procedure  prescribed  for  the  National  Labor 
Relations  Board,  but  it  would  unduly  extend  this  report  to  devote 
thorough  consideration  to  them.  The  Board  may  n^t  only  investigate 
controversies  arising  under  the  Act,  but  it  may  also  hear  and  deter- 
mine complaints  against  employers  of  unfair  labor  practices.  The  in- 
vestigatory powers  of  the  Board  are  broad  in  character  and  are  sup- 
plemented by  unrestrained  authority  to  compel  the  production  of  doc- 
uments and  other  evidence.  Its  <^U(?5i- judicial  powers  are  equally  ex- 
tensive. It  is  expressly  provided  that  the  rules  of  evidence  prevailing 
in  courts  of  law  or  equity  will  not  be  controlling  and  the  findings  of 
the  Board  as  to  questions  of  fact  are  final  and  conclusive,  if  supported 
by  evidence.  In  its  g-wasi-judicial  functions  the  Board  is  empowered 
to  issue  orders  requiring  employers  "to  cease  and  desist"  from  unfair 
labor  practices  and  "to  take  such  affirmative  action,  including  rein- 
statement of  employees,  with  or  without  back  pay,  as  will  effectuate 
the  policies"  of  the  Act.  Although  the  Board  is  thereby  empowered 

*3  c/(os.  Wolff  Packing  Co.  v.  Court  0}  Industrial  Relations,  267  U.S.  552  (1925). 
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to  render  affirmative  decrees,  including  decrees  for  tlie  payment  of 
substantial  sums  of  money,  the  party  litigants  are  not  assured  of  a  jury 
trial.  Customary  safeguards  accorded  by  rules  of  evidence,  including 
the  right  to  cross  examine  opposing  witnesses,  may  be  dispensed  with 
in  the  discretion  of  the  Board. 

Reference  might  be  made  to  other  provisions  of  the  Act  which  place 
almost  unprecedented  discretion  in  the  hands  of  the  Board.  It  is,  how- 
ever, the  primary  function  of  this  report  to  consider  the  substantive 
features  of  the  Act  and  we  cannot,  therefore,  give  to  the  administra- 
tive provisions  of  the  legislation  the  extended  discussion  w^iich  a 
careful  study  of  them  would  require. 

There  may  be  other  provisions  of  the  legislation,  both  substantive 
and  administrative,  which  are  subject  to  the  taint  of  illegality,  but  we 
will  content  ourselves  with  the  review  which  we  have  presented  of  its- 
more  important  features.  It  may  be  that  some  provisions  do  not  offend 
against  due  process,  but  its  salient  features,  that  is  the  establishment 
of  the  majority  rule,  the  provisions  against  union  discrimination  and 
the  requirement  that  employers  bargain  w^ith  the  exclusive  agents  of 
their  employees,  are  objectionable.  The  Act  expressly  provides  that  if 
any  of  its  provisions  are  found  to  be  invalid,  such  invalidity  shall  not 
affect  the  remainder.  Such  a  provision  simply  rebuts  the  presumption 
of  legislative  intent,  which  w^ould  otherwise  prevail,  that  if  part  of  the- 
Act  is  illegal,  the  whole  should  fall.  It  is  our  position  that  with  the  in- 
valid portions  removed,  the  little  that  remains  is  ineffectual,  for  the 
object  of  the  legislation,  from  beginning  to  end,  is  to  compel  the 
adjustment  of  labor  controveries  by  a  form  of  compulsory  collective- 
bargaining  through  majority  representation  and  such  an  object  can- 
not be  achieved  through  the  provisions  which  might  be  sustained. 

Respectfully  submitted. 
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POLITICS  AND  LABOR  RELATIONS :  AN  APPRAISAL  OF 
CRITICISMS  OF  NLRB  PROCEDURE 

Employers  ought  to  refuse  to  have  anything  to  do  with  the  National  Labor 
Relations  Board.  They  ought  to  fight  it  out,  and  fight  it  out  even  if  they  have  to 
go  to  jail.  Fight  it  out  as  one  of  the  fundamental  principles  of  American  liberty. 
Lewiston  (Me.)  Sun,  editorial,  February  4, 1938. 

The  histoiy  of  the  National  Labor  Relations  Act  is  familiar.  The 
tale  has  been  well  and  f rec[uently  told,^  so  that  further  recounting  of 
the  circumstances  of  its  birth  is  unnecessary.  The  chronicle  of  disap- 
pointingly unsuccessful  efforts  to  combat  anti-unionism  by  official  pres- 
sures is  itself  a  long  one ;  not  until  the  appearance  of  the  Wagner  Act 
had  there  been  perfected  a  useful  governmental  instrimient  to  prevent 
intimidatoiy  employer  tactics  aimed  at  interfering  with  the  free  or- 
ganization of  employees. 

The  National  Labor  Relations  Act  was  passed  in  the  teeth  of  a 
tenacious  belief  of  emploj^ers  that  employees  should  not  be  permitted 
to  bargam  collectively  through  representatives  of  their  own  choice.^  On 
the  very  day  following  the  National  Labor  Relations  Board's  first  ses- 
sion fifty -eight  legal  luminaries,  acting  under  the  aegis  of  the  American 
Liberty  League,  declared  the  Act  to  be  unconstitutional,^  their  pro- 
nouncements served  as  a  model  brief  for  the  scores  of  injunction  suits 
which  practically  brought  to  a  standstill  the  Board's  work  during  its 

1  See,  e.g.,  Berle,  America's  Recovert  Program  (1934)  S9-10.3  ;  Daughertt,  Labor 
Under  the  NRA  (1934)  ;  Lorwin  and  Wdbnig,  Labor  Relations  Boards  (1935)  ; 
MacDonald,  and  otlierf?,  Labor  and  the  NRA  (1934)  1-26;  MacDonald  and  Stein, 
The  Worker  and  Government  (1935)  ;  Twentieth  Centcry  Fund,  Labor  and  the 
Government  (1935)  ;  U.S.  Congress,  House,  Compilation  of  Laws  Relating  to  Media- 
tion, Conciliation,  and  Arbitration  Between  Employers  and  Employees  (1937)  ; 
Hearings  Before  the  Senate  Committee  on  Education  and  Lahor  on  S.  1958,  74th  Cong. 
1st  Sess.  (1935)  1-32;  Garrison,  The  National  Lahor  Boards  (1936)  1.84  Ann.  Am.  Acad. 
1.38:  MacDonald,  7'he  National  Lahor  lielations  Act  (l93fi)  26  Am.  Econ.  Rev.  412; 
Saposs,  American  Lahor  Movement  Since  the  War  (1935)  49  Q.  J.  Econ.  236;  Slichter, 
Government  and  Collective  Bargaining   (1935)    17S  Ann.   Am.  Acad.   107. 

2  The  roster  of  witnesses  who  opposed  the  passage  of  the  Act  in  hearings  before  the 
Senate  Committee  on  Education  comprises  a  Who's  Who  of  American  industry,  including 
representatives  of  the  United  States  Chamber  of  Commerce,  American  Iron  and  Steel 
Institute,  American  Mining  Congress,  American  Newspaper  Publishers  Association,  Institute 
of  American  Packers.  Cotton  Textile  Institute,  and  Automobile  Manufacturers  Association, 
to  name  but  a  few.  See  Hearings  Before  Senate  Committee  on  Education  and  Lahor  on 
8.  i958,  74th  Cong.,  1st  Sess.  (1934). 

s  American  Liberty  League,  National  Lawyers  Committee,  Report  on  the  Constitu- 
tionality of  the  National  Lahor  Relations  Act  (1935)  ;  cf.  T.  R.  Powell,  Fifty-Eight  Lawyers 
i?eporM1935)  85  New  Republic  119, 
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first  two  yeai"S.*  While  the  bitterness  of  the  opposition  to  the  Act  has 
somewhat  abated,  and  wdiile  the  principle  of  collective  bargaining  has 
been  at  least  vei'bally  accepted  by  many  who  formerly  denounced  it,  a 
determined,  if  covert,  resistance  continues.^  Detractors  of  the  NLRB, 
aided  and  abetted  by  many  of  the  leading  new^spapers  and  publicists, 
have  branded  it  as  a  "kangaroo  court"  ^  and  "drum-head  court  mar- 
tial" '  charged  that  "an  emplo^-er  has  as  much  chance  before  that  board 
as  an  aristocrat  had  before  the  French  tribunes  of  the  Terror",^  and 
suggested  that  the  Act  should  more  appropriately  be  designated  as  the 
"Strained-Eelations  Act"  ^  or  even  "An  Act  to  Increase  Troubles,  to 
Spread  Unemployment,  and  to  Disrupt  Industry."  '^° 

The  recalcitrants  today,  however,  only  infrequently  launch  direct  at- 
tacks upon  the  acknowledged  objectives  of  the  Act — which  the  re- 
cently concluded  studies  of  labor  relations  in  Great  Britain  and 
Sweclen,  made  by  a  representative  commission  of  high  standing,  have 
emphasized  once  more  to  be  a  prime  condition  of  industrial  peace. '^ 
Instead  they  seek  to  destroy  public  confidence  in  the  statute  by  assail- 
ing the  methods  of  its  administration. 

Those  who  cry  "government  autocracy"  and  "bureaucracy  run  ram- 
pant" find  a  ready  audience  in  a  country  which  has  only  recently 
and  reluctantly  forsworn  rugged  individualism.  The  opponents  of 
the  xlct  and  the  critics  of  its  administration  have  sown  a  wdiirlwind 
of  confusion  by  impugning  the  impartiality  of  the  Board  and  by  de- 
nouncing its  metliods.  As  a  result  of  their  efforts,  many  thoroughly 
honorable  individuals  have  concluded,  without  critical  study  of  the 
matter,  that  the  procedures  of  the  National  Labor  Relations  Board, 
whatever  may  be  the  nobility  of  its  ends,  conduce  to  injustice. 

*  A  total  of  95  injunction  suits  were  filer!  in  federal  district  courts  from  the  time  the 
Board  bepan  to  administer  the  statute  until  the  validation  of  the  Act  in  April  1937, 
with  the  Supreme  Court  finally  sustaininj?  in  January  1938,  the  position  that  the  Board 
had  urged  from  the  outset — namely,  that  the  Board  had  exclusive  jurisdiction  to  deter- 
mine whether  an  employer  had  engaged  in  unfair  labor  practices  affecting  interstate 
commerce,  subject  to  subsequent  judicial  review  by  the  Circuit  Court  of  Appeals.  Myers 
V.  Bethlehem  Shipbuilding  Corp.,  303  U.S.  41  (1938)  ;  Newport  News  Shipbuilding  & 
Dry  Dock  Co.  v.  Schauffler.  303  U.S.  54  (1938)  :  see  Note,  Conflict  of  Jurisdiction  Between 
Federal  District  Courts  and  the  National  Labor  Relations  Board  (1938)  23  Wash.  U  L  Q 
425.  The  cases  are  discussed  in  (1937)  25  Geo.  L.  J.  470:  (1938)  ;  86  U.  of  Pa.  L  Rev" 
541  ;  (1938)  24  Va.  L.  R.  699  :  cf.  Note,  Power  of  a  State  Court  to  Enjoin  National  Labor 
Relations  Board  Officials  (1938)  36  Mich.  L.  Rev.  1344.  For  a  cumulative  summary  of 
injunction  litigation  as  of  November  15.  1937,  see  NLRB  Ann.  Rep.  (1937)  36-40:  cf.  id. 
31-32;    (1936)    id.   46-50:    (1938)    id.   221. 

5  See,  e.g..  United  States  Senate,  Committee  on  Education  and  Lalior,  76th  Cong.,  1st 
Sess.,  Violation  of  Free  Speech  and  Rights  of  Labor  (1939)  Rept.  No.  6:  Chamber  of 
Commerce  of  the  United  States,  Dept.  of  Manufacture  Committee,  Legislation  Relating 
to  Labor  Disputes  (1938)  ;  Saposs,  Current  Anti-Labor  Activities  (1938)  NLKB  Rep 
(Z-207). 

8  Sen.  Gerald  Nye,  Statement,  N.Y.  Times,  July  22,  1937. 

"Radio  commentator  (privately  identified  as  Boake  Carter),  quoted  in  Edwin  Smith, 
Hoio  the  National  Labor  Relations  Board  Administers  the  Wagner  Act,  Address  before  the 
24th  Annu.al  National  Business  Conference,  Babson's  Institute,  Oct.  6,  1937,  NLRB 
Press  Rel.  R-3o4. 

8  General  Hugh  Johnson.  "No  More  OGPUS",  N.Y.  World-Telegram,  July  26,  1937. 

9  Editorial,  102  Collier's  Weekly,  54  (Nov.  5,  1938). 

^0  Sen.  Edward  Burke,  Address  before  Congress  of  American  Industry  and  Annual  Con- 
vention of  National  Association  of  Manufacturers,  N.Y.  Times,  December  10.  1938. 

^^  Report  of  the  Commission  on  Industrial  Relations  in  Great  Britain  (U.S.  Dept.  of 
Labor,  1938)  :  Report  of  the  Commission  on  Industrial  Relations  in  Sweden  (U.S.  Dent, 
of  Labor,  1938). 
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We  now  propose  to  consider  point  by  point  the  procedural  charges 
that  have  been  made  against  the  National  Labor  Kelations  Board,  so 
that  their  truth  or  falsity  may  be  established  in  the  light  of  the  record. 
We  do  not  intend  to  address  ourselves  to  the  problems  of  substantive 
law  raised  by  the  Board's  decisions ;  in  other  words,  we  shall  not  dis- 
cuss the  Board's  determinations  of  what  constitute  unfair  labor  prac- 
tices,^^ for  these  interpretations,  by  and  large,  have  elicited  fewer  out- 
spoken denunciations  than  have  the  alleged  inquities  of  the  Board's 
procedural  behavior/^ 

'\Vhat  have  been  the  chief  attacks  upon  and  criticisms  of  the  NLEB  ? 
"It  stirs  up  labor  strife  by  bringing  in  unwarranted  charges  against 
employers."'  "It  doesn't  give  resi^ondents  fair  notice  of  the  charges 
against  them,  so  that  they  can  not  properly  prepare  their  defense."  ''Its 
hearings  are  conducted  in  an  arbitrary  and  disorderly  fashion."  "It 
doesn't" observe  the  rules  of  evidence,  and  decides  cases  without  any 
support  in  the  record."  "The  Board  doesn't  do  its  own  work,  but  passes 
on  to  inconspicuous  subordinates  or  to  complete  outsiders  the  duty  of 
deciding  controversies."  "There  is  too  much  confusion  of  the  roles  of 
judge  and  prosecutor  in  the  Board's  work,  so  that  it  can  not  objectively 
appraise  the  cases  before  it . " 

The  authors  have  examined  in  turn  each  of  these  criticisms  and  others 
suggested  by  them.  They  are  convinced  that  no  one  of  them  is  fairly 
supported  by  the  record*  of  the  events  that  have  actually  occurred  in 
the  administration  of  the  National  Labor  Eelations  Act.  Let  us  analyze 
them  separately. 

Perhaps,  before  the  analysis  is  commenced,  it  is  proper  to  say  a  word 
concerning  tlie  authors'  point  of  view.  Both  authors  are  in  sympathy 
with  the  policies  of  the  National  Labor  Relations  Act.  Both  feel  that 
the  obstacles  in  the  path  of  better  industrial  relations  are  being  reduced 
by  the  Act,  and  that  they  will  be  still  further  reduced  if  the  Act  con- 
tinues to  be  administered  in  a  vigorous  and  sympathetic  manner.  It  is 
fair  to  say,  therefore,  that  they  are  favorably  disposed  tow\ard  the 
NLRB  and  would  more  readily  detect  its  virtues  than  its  defects.  Hav- 
ing conceded  this  much,  however,  the  authors  concede  no  more.  Neither 

'^^  For  a  discussion  of  the  principles  established  hy  the  Board,  see  NLRB  Ann.  Rep. 
(1936)    70-134;    (1937)   id.  58-156;    (1938)    id.  51-215. 

"For  a  general  discussion  of  the  Board's  procedure,  see  Janofsky.  Procedure  Under  the 
Xatioiial  Labor  Relations  Act  (1938)  13  Los  Angeles  B.A.  Bull.  236;  Wolf,  Administra- 
tive Procedure  Before  the  National  Lalwr  Relations  Board  (1938)  5  U.  of  Chi.  L.  Rev.  358. 

(Similarly  we  put  aside  for  present  purposes  .any  critique  of  the  campaign  of  personal 
Tilification  of  the  nienibers  of  the  Board.  The  charge  that  the  Board  members  have  in  any 
respect  been  other  than  upright  adjudicators  could  not  be,  and  has  not  been  attempted  to 
be,  supported  by  one  iota  of  evidence.  The  further  assertion  that,  though  honest,  the  Board 
memibers  are  biased  in  favor  of  industrial  as  opposed  to  craft  unions,  and  in  favor  of  one 
labor  organization  and  against  another,  seems  scarcely  supported  by  the  actual  record. 
At  the  close  of  1938,  approximately  84  cases  had  arisen  in  which  unions  affiliated  with 
the  American  Federation  of  Labor  had  maintained  that  a  craft  unit  was  the  appropriate 
l>argaining  unit,  and  of  these,  the  Board  wholly  rejected  their  contentions  in  only  11  in- 
stances and  partially  rejected  them  in  4  others.  Even  in  these  15  cases,  the  decisions  did 
not  rest  upon  any  principle  antagonistic  to  craft  unionism  as  such,  but  rather  upon  reasons 
peculiar  to  the  particular  cases — such  as,  for  example,  that  the  employees  within  the 
alleged  craft  unit  were  not  members  of  an  A.F.  of  L.  union  and  had  exhibited  no  desire 
to  be  included  in  a  craft  unit. 

Of  all  the  cases  in  which  both  the  A.F.  of  L.  and  the  C.I.O.  participated,  there  was 
complete  agreemient  on  the  appropriate  unit  in  77  cases,  and  substantial  agreement  in 
98  others.  Of  a  total  of  60  proceedings  in  which  there  was  substnntial  disagreement  as  to 
the  appropriate  unit,  the  Board  adopted  the  contention  of  the  A.F.  of  L.  in  29  cases  ;  that 
of  the  C.I.O.  in  23  cases  ;  that  of  both  groups,  in  part,  in  7  instances  ;  with  no  decision 
being  necessary  in  1  other  proceeding.  For  a  full  list  of  the  cases,  with  discussion,  see 
NLRB,  Publications  Div.,  Data  on  Administrative  Problems  of  the  National  Labor  Relations 
Board  (1939).  Ser.  No.Y-9  ;  cf.  NLRB  Ann.  Rep.  (1938)  6-8;  The  National  Labor  Rela- 
tions Board  Faces  A.F.  of  L.-C.I.O.  Rivalry  (1937)  6  I.J.A.  Bull.  41  ;  Note,  Effect  of  the 
A.F.  of  L.-C.I.O.  Controversy  on  the  Determination  of  Appropriate  Barqaining  Unit  Under 
the  National  Labor  Relations  Act  (1937)  47  Yale  L.J.  122;  Note,  The  Influence  of  the 
National  Labor  Relations  Board  Upon  Inter-Conflicts  (1938)  38  Columbia  Law  Rev.  1243. 
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of  them  has  been,  is  now,  or  expects  to  be  employed  by  the  NLRB  in 
any  capacity  whatsoever.  Neither  of  them  has  been  connected  person- 
ally or  professionally  with  any  party  litigant  before  the  Board.  In 
short,  except  as  their  reactions  are  affected  by  their  views  concerning 
matters  of  substantive  law  (which,  as  noted,  they  do  not  propose  to 
discuss) ,  they  come  to  the  present  study  without  prejudice.  In  the  sum- 
mer of  1938  they  first  began  their  study  of  NLRB  procedure.  This 
study  was  undertaken  as  part  of  a  larger  investigation  of  Federal  ad- 
ministrative procedure,  under  the  supervision  of  Professor  Joseph  P. 
Chamberlain  of  Columbia  University  and  under  the  sponsorship  of  the 
Commonwealth  Fund.  The  study  of  the  NLRB  has  necessitated  the 
reading  of  every  reported  judicial  decision  relating  to  the  work  of  the 
XLRB :  the  reading  of  every  decision  rendered  b}'  that  body  since  the 
date  of  its  creation  until  February  15, 1939 ;  the  examination  of  the  files 
and  records  of  the  ISTLRB ;  the  interrogation  of  numerous  NLRB  em- 
ployees, a.s  well  as  its  highest  officers  and  its  members  themselves ;  and 
the  discussion  of  NLRB  work  with  many  attorneys  who  have  practiced 
before  it  as  representatives  of  employers  or  of  labor  unions.  So  far  as  it 
is  possible  to  make  objective  a  study  of  living  legal  problems,  they  have 
sought  to  make  objective  the  investigation  upon  which  this  paper  is 
based. 

I. 

The  Board  ]SL\kes  Reckless  Charges  of  L^xfair  Labor 
Practices  Against  Employers  ^* 

What  course  of  conduct  could  conceivably  justify  the  charge  sug- 
gested ?  "Would  it  be  that  the  Board  attempts  by  "snooping"  to  discover 
some  episode  which  can  be  blown  up  into  a  colorable  tale  of  unfair 
labor  practices,  and  that  it  then  proceeds  to  inject  itself  into  situations 
previously  unmarked  by  employer-employee  rancor?  Can  it  be  that  the 
Board  exacerbates  rather  than  mollifies,  that  it  insists  upon  a  prosecu- 
tion when  peaceable  adjustment  is  readily  realizable?  Can  it  be  that 
the  Board  acts  merely  upon  the  irresponsible  promptings  of  dis- 
gruntled employees  or  dishonest  labor  officials,  thus  exposing  em- 
ployers either  to  the  expense  of  vindicatory  litigation  or,  as  an 
alternative,  to  a  species  of  industrial  blackmail?  Upon  what  other 
hypotlieses  could  such  an  attack  upon  the  Board  be  grounded?  No 
others  suggest  themselves  to  the  authors.  As  for  those  which  have  been 
indicated,  they  may  readily  be  shown  to  be  wholly  false. 

In  the  first  place,  the  National  Labor  Relations  Board  does  not 
now  initiate  nor  has  it  at  any  time  in  the  past  initiated  formal  proceed- 
ings against  employers  in  the  absence  of  the  filing  of  charges  of  unfair 
labor  practices."  The  Board  has  consistently  adhered  to  the  view  that 
while  many  other  administrative  agencies  have  found  it  desirable  to 
commence  proceedings  on  their  own  motion,  it  should  eschew  any 
action  which  could  properly  subject  it  to  charges  of  "bureaucratic 

"  Cf.  Sen.  Edward  Bnrke,  Address  before  Rochester,  N.Y.,  Chamber  of  Commerce.  N.T. 
Times,  December  1,  1938,  p.  18,  col.  6 :  Isaac  Don  Levine,  So  Runs  the  World,  N.Y. 
Journal  &  American,  May  7,  193S  :  "It  takes  no  couragje  to  be  an  inquisitor,  a  snooper,  a 
muckraker  in  the  pay  of  a  powerful  Government  and  under  its  protections." 

"Although  the  Act,  49  Stat.  449  (1935).  29  U.S.C.A.  151  (1938  Cumulative  Supp.),  is 
silent  as  to  who  may  file  charges  of  unfair  labor  practices,  the  Board  permits  "any  person 
or  labor  organi-zation"  to  file  such  charges  [Rules  and  Regs.,  art  II,  §  1  ;  cf.  Act,  §  10(a)]. 
Thus,  local  labor  unions,  represenatives  of  national  trade  union  centers,  state  federations 
of  labor,  and  even  at  times  discharged  employees,  or  relatives  or  acquaintances  of  affected 
employees,  have  filed  with  the  Board  charges  of  illegal  employer  activity  under  the  Act. 
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snooping"  or  "inquisitorial  methods" — charges  which  would  almost 
inevitably  accompany  Board  investigation  or  prosecution  of  suspected 
violations  of  the  Act  upon  its  own  motion.  Indeed,  even  had  the  Board 
reached  a  diii'erent  conclusion,  it  is  more  than  doubtful  that  the  institu- 
tion of  proceedings  ex  inero  inotu  would  be  warranted  by  the  statute 
which  governs  it.  It  is  apparent,  therefore,  that  the  depiction  of  the 
Board  as  a  fomenter  of  strife  bears  not  the  slightest  resemblance  to 
reality,  for  it  is  only  after  strife  has  arisen,  only  after  charges  have 
been  hied  with  it,  that  it  first  moves  into  action. 

But,  since  the  filed  charge  represents  only  an  unsubstantial  allega- 
tion of  illegal  activity  on  the  part  of  the  employer,^°  the  Board  might 
still  be  subject  to  proper  criticism  if  it  launched  aggressive  proceedings 
merely  upon  being  notified  of  a  grievance,  without  sufficient  investi- 
gation of  its  own.  In  fact,  of  course,  it  does  no  such  thing.  Let  us 
examine  the  route  followed  by  a  charge  of  unfair  labor  practices  after 
it  has  been  lilcd.^' 

A  charge  of  unfair  labor  practices  is  immediately  docketed  upon 
its  receipt.  Within  twenty-four  hours  after  the  Eegional  Director 
of  the  Board  has  assigned  the  case  to  a  field  examiner,  who  in  turn 
commences  his  work  within  forty-eight  hours.  The  Field  Examiners — 
among  whom  are  former  personnel  officers  in  industry,  businessmeii, 
lawyers,  academicians,  and  others  with  a  degree  of  competence  in 
industrial  relations — are  instructed  that  in  complaint  cases  the  pri- 
mary purpose  of  their  investigation  is  to  obtain  compliance  with  the 
Act,  rather  than  to  prepare  a  case  for  prosecution.  If  preliminary 
investigation  discloses  either  that  the  Board  is  probably  without  juris- 
diction or  that  there  is  an  insufficient  basis  for  the  filing  of  an  unfair 
labor  practice  charge,  the  Field  Examiner  requests  withdrawal  of  the 
charge.  If,  however,  further  inquiry  appears  to  be  justified,  the  Field 
Examiner  within  a  few  days  arranges  a  meeting  between  the  employer, 
the  representatives  of  the  atlected  trade  union  or  unions,  and  himself  .^^ 
At  this  preliminary  conference,  the  employer  is  frankly  informed  of 
the  results  of  the  Field  Examiner's  investigations.  The  employer  and 
other  interested  parties  present  are  encouraged  to  state  their  position 
at  this  time.  Often  a  request  is  made,  and  if  made  in  good  faith  is  in- 
variably granted,  that  the  meeting  be  adjourned  so  that  necessary 
information  or  more  people  may  be  brought  into  the  conference  room 
by  the  employer.  It  should  be  emphasized  that  the  Field  Examiner  is 
not  vested  with  any  inquisitorial  powers,  may  not  cross-examine  wit- 
nesses who  refuse  to  testify,  or  subpoena  records  not  voluntarily  sub- 

w  In  practice,  the  Board  permits  the  filing  of  charges  at  will.  For  it  is  recognized  that 

it  is  preferable  carefully  to  sift  beliefs  as  to  the  existence  of  unfair  labor  practices,  many 

of  them  unfounded,  after  filing  with  the  Board,  rather  than  impose  bars  to  the  filing  of 

such  charges.  This  is  wise,  for  it  shifts  the  burden  of  deciding  whether  a  violation  of  the 

Act  does  in  fact  exist  from  the  allegedly  affected  party  to  a  governmental  agency  especially 

equipped  with  the  skills  and  understanding  necessary  to  make  such  a  detei'mination. 

1'  As  in  the  case  in  the  major  administrative  statutes,  the  Act  is  silent  as  to  the  initial 
administrative  disposition  of  a  charge  which  is  filed,  merely  stating  that  the  Board  or  its 
agent  shall  "have  power  to  issue"  a  complaint  [§  10(b)]  ;  and  the  regulations  are  equally 
vague  by  stating  that  "after  a  charge  has  been  filed,  if  it  appears  to  the  Regional  Director 
that  a  proceeding  in  respect  thereto  should  be  instituted,"  a  formal  complaint  shall  be 
issued.  Rules  &  Regs.,  art  II,  §  5.  .         .    ,  ,  ^     ,      , 

1"  In  the  first  veai-  or  so  of  the  Board's  operation,  the  opposition  of  the  employer  to  trade 
•unions  was  usually  so  violent  that  he  often  refused  to  confer  with  the  Board's  representa- 
tive in  the  presence  of  and  in  pirticipation  with  the  representative  of  his  employees'  trade 
union.  In  such  cases  the  Board  representative  first  conferred  with  the  employer  and  then 
with  the  employees'  representatives.  Today,  only  in  extremely  rare  instances,  is  such 
procedure  necessary. 

While  throughout  these  informal  proceedings,  the  Field  Examiner  is  the  representative 
of  the  Board,  the  Regional  Director  is  available  for  consultation  with  any  of  the  parties 
who  may  be  dissatisfied  with  the  methods  or  attitudes  of  the  Examiner. 


339 

mitted  by  the  interested  parties.  If  at  this  preliminary  conference  the 
charges  are  satisfactorily  answered  by  the  employer,  so  that  the  Field 
Examiner  is  of  the  opinion  that  no  violation  of  the  Act  esists,  the 
Examiner  suggests  to  the  complainant  that  his  charge  be  withdrawn. 
Over  a  quarter  of  all  the  charges  that  have  been  filed  with  the  Board 
have  been  abandoned  or  have  been  withdrawn  by  the  end  of  this  con- 
ference period.^^ 

In  some  instances,  despite  the  urging  of  the  Field  Examiner,  the 
complaijiant  has  refused  to  witlidraw  his  charge.  In  such  cases  the 
Regional  Director  is  required  to  review  the  entire  case  to  date  with  a 
view  to  determining  whetiier  the  charge  should  be  dismissed.  Almost 
one  of  every  five  charges  filed  since  the  Board's  inception  has  been 
dismissed  by  the  Regional  Director  at  this  stage.-°  Hence,  in  some  43 
per  cent  of  all  the  cases,  the  charge  has  either  been  voluntarily  with- 
drawn or  has  been  officially  dismissed  by  the  Board's  agent  prior  to  the 
issuance  of  a  formal  complaint.  And  in  addition  to  these  cases,  the 
Board  disposed  of  yet  another  1.5  per  cent  of  the  total  by  determining, 
in  advance  of  lodging  a  formal  complaint,  that  it  had  no  jurisdiction 
over  the  employers  against  whom  charges  had  been  filed. 

But  this  is  not  the  whole  story.  In  the  event  that  the  Field  Exam- 
iner is  satisfied  that  the  charge  filed  by  the  union  has  a  sufficient 
statutory  bases,  the  Board  does  not  thereupon  issue  a  complaint,  with 
all  the  publicity  that  would  be  attendant  upon  such  issuance.  Instead 
the  Field  Examiner  now  privately  suggests  to  the  employer  that  he 
settle  or  adjust  the  case.-^  It  will  not  do  to  say,  as  has  Senator  Burke, 
that  those  suggestions  are  coercive  in  character.  One  would  be  naive 
to  suppose  that  employers  have  typically  during  the  past  several  years 
been  cowed  by  the  agents  of  the  NLRB.  The  tnitii  is  that  the  sug- 
gestion to  settle  is  offered  as  an  opportunity  to  escape  some  of  the 
humiliating  consequences  of  past  and  demonstrable  wrongdoing,  in  the 
expectation  that  the  prospects  for  future  accord  will  thereby  be  bright- 
ened. That  employers  generally  so  regard  the  matter  is  evidenced  by 
the  fact  that  approximatel  v  eight  out  of  every  nine  to  whom  the  oppor- 
tunity is  given,  grasp  it.  Roughly  a  half  of  all  the  charges  have  been 
settled  in  this  manner  before  the  issuance  of  a  complaint.  The  value 
of  these  settlements  as  an  alternative  to  stiikes  and  the  hitter's  attend- 
ant hardship  and  privation  need  not  be  discussed  at  any  length  here. 
Suffice  it  to  say  that  these  settlements,  substituting  persuasion  for  tests 
of  strength  in  industrial  vrarfare,  re):)resent  one  of  the  outstanding 
achievements  of  the  administration  of  the  National  Labor  Relations 
Act.  The  enemies  of  the  Labor  Board  are  conspicuously  silent  about 
this  phase  of  the  Board's  activities,  and  indeed  well  they  might  be.  For 
this  achievement  substantially  dissipates  the  force  of  any  contention 
that  the  administration  of  the' Act  has  led  to  increased  industrial  strife. 

M  Fo"  these  and  snbseoiient  fisrnres  trpntine:  of  cases  closed  before  issuance  of  complaint, 
see  NLRB  Ann.  Rep.  (19.'?r))  35-36  ;  (1937)  i(f.  20-21  :  (193S)  irl.  30-31. 

2"  The  comnlaintant  is  notifierl  that  hp  may  secure  a  review  of  tlie  Regional  Director's 
nrrtpr  of  rlismlssal  simpl.v  hy  writins!:  to  the  Board  in  Washington  within  the  ensuing  two- 
Vv'eek  period  and  reqnpstinc:  such  review.  Appeals  are  thus  made  torlay  in  approximntely 
15  ner  cent  of  the  dismissed  cases.  So  thoroiicrhly  painstalxin?  is  the  work  of  the  Field 
Examiner  and  the  Regional  Director,  that  seldom  is  a  dismissal  by  the  Regional  Director 
revei'sod. 

21  These  settlements  must  be  in  conformit.y  with  the  poliev  of  the  Act,  nnrl  if  reached 
after  anthcization  for  the  issuance  of  a  complaint,  are  usually  submitted  to  the  Secretar.v 
o"  the  Board  fo'-  his  a!>proval.  :\Iany  are  settlements  in  which  the  represent:! tives  of  the 
affected  emnlovees  are  recognized  or  consent  elections  agreed  to;  others  result  in  reinstate- 
mr^nt  of  d;«char<^pd  emplovees  reinstatement  ^nd  recognition.  ^iisestfl'^Msh»>^p"t  o*'  com- 
pany unions,  arbitration,  etc.  See  NLRB  Ann.  Rep.    (1937)   16-17;   (1938)  id.  21-22. 
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By  withdrawal^  dismissal^  or  settlement  of  charges^  tlien^  approxi- 
ma.tehj  95  per  cent  of  all  Board  cases  have  heen  terminated  hefore  the 
Board  itself  has  gone  so  far  as  to  make  a  formal  accusation. 

In  the  remaining  cases  the  Field  Examiner  again  thoroughly  re- 
views the  whole  matter  in  a  memorandum  prepared  for  signature  by 
the  Regional  Director.  This  memorandum  contains  a  history  of  the 
case,  the  issues  and  facts  involved,  the  steps  taken  to  secure  compliance, 
and  any  peculiar  problems  which  are  raised.  In  a  period  of  a  few  weeks 
the  Field  Examiner's  work  has  been  concluded.  The  Regional  Director, 
if  he  and  the  Regional  Attorney  approve  the  Field  Examiner's  analy- 
sis, thereupon  submits  to  Washington  all  the  information  necessary 
for  consideration  by  the  Secretary  as  to  whether  or  not  a  fonnal  com- 
plaint should  be  authorized.--  AA'lien,  as  is  customarily  true,  the  matter 
is  not  marked  by  exceptional  factors,  a  pro  forma  authorization  for  the 
issuance  of  a  complaint  is  made  by  the  Secretary  or  the  Assistant  Sec- 
retary. In  those  rare  instances  when  the  case  is  a  complicated  one,  the 
Secretary  will  present  it  to  the  Board  in  considerable  detail.  If  the 
Regional  Director's  report  is  complete,  and  if  the  case  raises  no  serious 
question  of  policy,  no  more  than  two  or  three  days  will  usually  elapse 
before  a  decision  is  reached  as  to  whether  a  complaint  should  be  issued. 

The  thoroughness  with  which  the  Field  Examiner,  the  Regional  Di- 
rector, and  the  Regional  Attorney  investigate  filed  charges  results  in 
the  issuance  of  formal  coinplaints  in  only  5  per  cent  of  all  instances  in 
which  charges  are  made  to  the  Board.^^ 

The  criticism  of  the  Board  that  it  acts  upon  unwarranted  charges 
against  employers  is  itself  thus  shown  to  be  completely  unwarranted. 
Only  after  the  failure  of  every  effort  at  voluntary  adjustment  of  viola- 
tions of  the  Act,  and  only  after  the  most  careful  preliminary  investi- 
gation, does  a  formal  complaint  issue.  It  is  with  a  rather  grim  irony 
that  one  notes  a  collateral  effect  of  the  highly  conmiendable  Board 
practice  in  tliis  respect.  Since  in  over  80  per  cent  of  the  cases  involving 
alleged  unfair  labor  practices  which  have  been  adjudged  after  formal 
hearing,  the  Board  has  found  that  the  employer  had  violated  the  Act, 
it  has  been  asserted  that  tlie  Board  has  shown  itself  to  be  infected  by 
an  anti-employer  bias.  "When  it  is  remembered,  however,  that  the 
Board  so  painstakingly  sifts  its  cases  that  twenty-four  out  of  twenty- 
five  never  even  reach  the  stage  of  formal  complaint,  the  assertion  loses 
all  force.  If  the  Board  were  more  interested  in  creating  a  statistical 
appearance  of  impartiality  than  it  is  in  impartiality  in  fact,  it  could 
easily  liave  permitted  cases  to  be  tried  and  to  be  decided  in  favor  of  the 
respondents.  Fortunately,  the  Board  did  not  choose  to  respond  to  a 
false  but  plausible  attack  by  an  equally  false  but  equally  plausible 
answer. 

^  Tlio  Rogional  Director's  mem-orandiini  does  not  amonnt  to  a  trial  brief.  It  eonflnes  itself, 
in  tile  main,  to  statements  of  tlie  essential  and  nltimate  matters  of  fact  upon  which  the 
case  rests.  Appropriate  attention  is  jriven  to  he  Board's  .inrisdieion,  that  is,  to  the  qnestion 
of  interstate  conijmerce.  As  concerns  the  merits,  the  report  does  not  detail  what  every  wit- 
ness will  testif.v,  l>nt  rather  states  that  credible  evidence,  direct,  circumstantial,  or  docn- 
mentar.v,  is  available  to  substantiate  the  stor.v  set  forth  in  the  memorandum,,  with  an  in- 
dication of  the  Regional  Director's  opinion  as  to  the  strength  of  such  evidence  and  tlie 
availability  of  corroborative  evidence.  It  also  indicates  the  character  of  the  respondent's 
defense. 

~'  In  1037— .">S.  moreover,  the  Board's  closing  of  cases  before  the  issuance  of  complaint 
was  higher  than  the  aggregate  three  year  total,  averaging  96.4  per  cent. 
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11. 

Employers  Do  Not  JIaxb  Fair  Xotice  of  Charges  Agaixst  TnEii  -* 

The  charge  that  the  Board  does  not  so  conduct  its  affair  as  to  per- 
mit adequate  preparation  of  the  defense  is  woven  out  of  whole  cloth. 
"\Mien  there  have  been  intentional  efforts  to  impede  unionization,  em- 
ployers, even  in  the  absence  of  notice  by  the  Board,  are  not  ignorant  of 
the  unfair  labor  practices  which  they  have  directed  against  their  em- 
ployees. In  such  instances,  the  employer  need  not  be  notified,  for  ex- 
ample, of  his  utilization  of  industrial  spies,  his  discharge  of  employees 
because  of  union  acti^-ities,  or  his  refusal  to  bargain  collectively  with 
the  representatives  of  his  employees;  notice  is  implicit  in  such  eni- 
ployer-employee  relations.  But  nothing  need  be  left  to  speculation  in 
this  respect;  for,  in  all  events,  the  employer  receives  a  full  appreciation 
of  the  nature  of  the  charges  that  have  been  made  against  him  upon  his 
attendance  at  the  previously  described  preliminary  conference  between 
himself,  the  union  representative,  anci  the  Field  Examiner.  At  that 
time,  he  is  informed  not  only  of  the  nature  of  the  charges  against  him, 
but  also  of  the  tentative  conclusions  drawn  by  the  Field  Examiner  from 
his  own  investigation.  An  employer  who  in  good  faith  participates  in 
this  conference  will  leave  the  conference  room  with  no  uncertainty  as 
to  those  matters  upon  which  he  will  be  expected  to  defend.  Notwith- 
standing this,  the  Board  in  everv  case  issues  a  formal  complaint  and 
notice  of  hearing  to  the  respondent,  which  is  predicated  upon  the 
charge  previously  filed.-^  The  complaint  details  the  allegations  of 
unfair  labor  practices  of  which  the  Board  believes  it  has  found  p?"-/??i« 
farw.e  evidence,  and  is  worded  with  the  evident  purpose  and  effect  of 
notifying  the  respondent  of  the  specific  illegal  activities  concerning 
which  he  will  be  expected  to  defend.^^ 

-'*See  e.g.,  Sen.  Edward  Burke,  We  Must  AMEXD  the  Wagner  Act  (1938)  6,  83  CoxG. 
Rec.  1325  (April  5,  1938). 

-^The  Act  [§  10(h)]  states  that  "whenever  it  is  charged  that  any  person  has  engaged 
in  .  .  .  unfair  labor  practices  .  .  .  the  Board  .  .  .  shall  have  power  to  issue  ...  a  com- 
plaint stating  the  charges  in  that  respect  .  .  ."  ;  the  Rules  and  Regulations  [art  II,  §  5] 
declare  that  "After  a  charge  has  been  filed  .  .  .  the  Regional  Director  .  .  .  shall  issue 
...  a  formal  complaint  .  .  .  stating  the  charges  .  .  ."  Although  neither  the  Act  nor 
tlie  Board's  rules  explicith/  require  a  compaint  to  be  based  upon  the  fi'ed  charge,  the 
Board  has  doubted  the  va'lidit.v  of  complaints  relating  to  matters  not  disclosed  b.v  the 
charges.  Accordlngl.v  the  Board  has  predicated  the  allegations  in  the  complaint  upon  charges 
preriousl.v  made  b.v  the  aggrieved  parties.  In  Matter  of  Jefferson  Electric  Co..  S  XLRB  no._33 
(193S),  however,  the  coniiplaint  was  amended  fliiring  the  hearins:  to  include  an  allegation 
of  an  illegal  contract,  which  evidence  adduced  at  the  hearing  indicated  the  respondent  had 
nesrotiated,  although  the  charge  was  not  at  any  time  amended  in  this  resnect. 

="  A  copy  of  the  charge  is  attached  to  the  complaint  [Rules  &  Regs.,  art.  II,  §5: 
cf.  Matter  of  the  .Jacobs  Bros.,  Co..  Inc.,  5  NLRB  620  (193S)  ;  Matter  of  Lone  Star  Bag  & 
Bagging  Co.,  S  XLRB  no.  30  (1938)],  and  a  copy  of  the  Board's  Rules  and  Regulations  is 
enclosed. 

Amendment  may  occur  at  any  time  before  and  during  the  hearincr.  and  at  times  is  even 
permitted  after  the  conclusion  of  the  hearing.  The  amendment  process  may  become  vexa- 
tions onl.v  in  the  event  of  substitution  of  or  addition  to  the  subject-matter  of  the  complaint, 
in  regard  to  which  the  respondent  or  other  interested  party  does  not  have  suflicient  oppor- 
tunit.v  to  prepare  a  defense — and  the  authors  have  discovered  but  one  clear  instance  in 
which  this  has  occurred.  In  that  case.  Matter  of  Lone  Cotton  Jlills,  Inc.,  9  NLRB  no.  91 
C193S'),  the  Board  ordered  a  further  hearing,  so  that  the  respondent  could  adequately 
cross-examine  the  Board's  witnesses  and  present  further  evidence  in  its  defense. 

In  all  instances  in  which  the  complaint  is  amended,  the  respondent  may  amend  his 
answer  within  a  reasonable  period  to  be  fixed  by  either  the  Trial  Examiner  or  the  Board, 
as  the  case  may  be. 
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The  explicitness  of  the  complaint  exphiins  wliy  the  Board  lias  al- 
most invariabl}^  refused  to  grant  requests  for  bills  of  particulars  in 
the  relatively  few  instances  in  which  employers  have  made  them.^'  As 
Judge  Learned  Hand  remarked  in  the  well-known  Remington  Rand 
case,-**  "Such  a  bill  [of  particulars]  is  only  important  when  a  party 
must  meet  his  adversary's  case  without  an  opportunity  to  prepare;  it 
is  of  slight  value  in  a  trial  by  hearings  at  intervals.  The  notion  that  its 
absence  handicaps  respondent  in  its  cross-examination  seems  to  us 
illusory." 

Time  of  hearing.  The  accusation  that  the  Board  gives  insufficient 
notice  to  emploj^'ers,  if  by  that  it  is  meant  that  the  complaint  affords 
the  respondent  insufficient  information  as  to  the  nature  of  the  illegal 
activities  of  which  he  is  charged,  is  therefore  shown  to  be  without  solid 
foundation.  Is  there  perchance  a  more  tenable  suspicion  that  the 
XLRB  flouts  the  constitutional  requirement  of  due  notice  by  denying 
to  the  respondent  a  sufficient  temporal  opportunity  to  prepare  a  de- 
fense ?  We  think  not. 

Both  the  Act  and  the  regulations  of  the  NLRB  specify  that  the 
hearing  may  not  be  held  less  than  five  days  after  the  service  of  the 
complaint.-''  Were  this  to  be  the  actual  time-period  allowed,  there 
clearly  would  be  no  violation  of  due  process  of  law,^-  and  in  fact,  no 
hardship  caused  the  em])loyer  because  of  his  familiarity  with  the  gen- 
eral nature  of  the  Board's  case  as  a  result  of  the  preliminary  investiga- 
tions. In  practice,  however,  the  Regions  permit  more  than  the  minimum 
statutory  five-day  period,  some,  like  the  Second  Region,  affording  as 
many  as  fourteen  days'  notice  in  all  proceedings.^^  Li  addition,  the 
employer  or  any  other  interested  party  ma}'  request  that  the  commence- 
ment of  the  hearing  be  postponed  or  that  the  progress  of  the  trial  be 
adjourned  until  a  later  date.  If  the  motion  is  made  in  good  faith,  and 
not  for  dilatory  purposes,  it  is  granted.^-  Thus,  if  the  employer  fails  to 
appear,  or  appeal's  without  counsel,  or  if  he  has  not  completed  the 
preparation  of  his  case  by  the  time  of  the  commencement  of  the  hear- 
ing, or  if  he  has  not  been  adequately  served  and  therefore  has  failed  to 
receive  due  notice,  or  if  his  chief  witness  is  absent  from  the  city,  or  ill, 
or  needed  in  the  business  at  the  particular  date  of  the  hearing,  as  for 
examj^le  a  salesmen's  convention  which  is  proceeding  at  the  same  time, 

^^  Sep.  e.Q.,  Matter  of  R'-adford  Dyeing  Association.  4  XLRB  604  ClflST)  ;  Matter  of 
Zenite  Metal  Ootp.,  5  NLRB  50ft    flf)3S)  ;  Matter  of  Swift  &  Co.,  7  XLRB  2S7    (192.Si. 

In  accorfl  with  the  decision  of  the  .Supreme  Conrt  in  Myers  v.  Bethlehem  ShipbuiklinR 
Corp.,  ."03  U.S.  41  (193S).  cited  fiuprn  note  4,  it  is  clear  that  no  .iudieial  tribunal  may 
interrupt  the  proceedings  to  comipel  the  Board  to  furnish  an  employer  with  a  hill  of 
particulars.  In  the  event  of  court  review  of  a  final  order  the  ennployer  may  urge  the  Board's 
denial  of  a  bill  of  particulars  as  a  procedur.nl  error  warrnnting  the  .'setting  aside  of  the 
Board  order.  Cf.  In  re  Banlc  of  Torktown,  X.Y.L.J.,  Sept.  17.  193S.  p.  706.  col.  3. 

28  National  Labor  Relations  Board  v.  Remington  Rand,  94  F.(2d)  S62,  873  (CCA. 2d, 
193S),  cert.  (leniefJ,  ,304  U.S.  576  (19.38). 

=9  Act,  §  10(b)  :  Rui.E.s  &  Regs.,  art.  II,  §  5. 

^''National  Labor  Relations  Board  v.  American  Potash  and  Chemical  Corporation,  9S 
F.  f2d)  4S;S,  492  fC.CA.  9th.  193S)  :  crt.  denied,  February  27,  1939. 

'^  When  a  complaint  is  authorized  b.v  the  Secretary,  the  Trial  Examiners'  Division  is  so 
notified,  and  the  Chief  Trial  Examiner  awaits  word  from  the  Regional  Director  as  to  when 
he  desires  the  proiected  hearing  to  commence.  Even  after  the  date  is  set,  the  Trial  Exam- 
iners' Division  still  does  not  designate  the  Trial  Exnminer  who  is  to  preside  at  the  liearing. 
For  if  confirmation  of  the  hearing  date  is  not  received  from  the  Regional  Director  at  least 
four  days  before  the  date  originally  fixed,  then  the  Chief  Trial  Examiner  strikes  the  case 
from  his  list  of  scheduled  hearings.  The  reason  for  not  receiving  such  confirmation  is  that 
approximately  35  per  cent  of  the  Board  proceedings  are  either  settled  before  hearing,  and 
therefore  cancelled,  or  are  postponed  for  other  reasons. 

•"=  See.  en..  >ratter  of  thp  Ontnrio  Knife  Co..  4  NLRB  29  (1937)  :  Matter  of  International 
"Fnrve;=ter  Co.  Tr.nctor  Works.  5  NLRB  192  (193S)  :  Matter  of  H.  F  Fletcher  Co  .  5  NLRB 
729  (193.S)  :  Matter  of  American  Manufacturing  Co.,  Inc..  7  NLRB  375  (193R).  If  the 
request  for  postponement  is  made  prior  to  the  commencement  of  the  hearing  it  wiM  be 
granted  by  the  Regional  Director,  and  if  made  after  the  start  of  the  hearing,  by  tlie  Trial 
Examiner. 
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tlie  Board  will  commimicate  with  all  the  interested  parties  concerning: 
the  postponement  of  the  hearing.  In  most  instances,  all  concerned 
parties  a^jree  to  the  requested  postponement,  and  even  in  the  absence  of 
acquiescence  bv  the  parties,  the  Board  will  always  grant  the  request, 
if  reasonable.^^ 

III. 

'•Xo  Hearings  Should  Be  Held  by  the  Board  Except  Urox  Xotice 
TO  All  Interested  Parties.  .  .  .  E\^ry  Person  Having  An  Inter- 
est IN  THE  Dispute  Should  Be  Permttted  to  Intervene"  ^* 

We  have  shown  that  at  least  as  to  the  respondent — that  is.  as  to  the 
person  against  whom  the  complaint  has  been  made  and  to  whom  any 
consequent  order  of  the  Board  will  be  directed — there  is  no  proi^er  ob- 
jection to  the  jSTLRB's  notice  procedure.  But  of  late  it  has  become 
fashionable  to  insist  that,  while  the  content  and  timing  of  the  Board's 
notice  ma}^  be  unexceptionable,  the  NLRB  is  nevertheless  guilty  of 
failing  to  gix'e  notice  to  appropriate  parties  other  than  the  res{)ondcnt. 
This  allegation  against  the  Board  requires  us  to  consider  a  grou]:)  of 
related  questions :  A^Hio  by  constitution  or  statute  is  entitJed  to  receive 
notice?  "Wlio  in  addition  ought  to  receive  notice?  AYho  does  actiially 
receive  notice  ? 

The  Act  itself  [Section  10  (b)]  requires  only  that  the  employer- 
respondent  be  serv^ed  with  a  copy  of  the  complaint  in  a  proceeding  in- 
volving allegations  of  unfair  labor  practices.  The  Board  has,  however, 
provided  in  its  regulations  that  the  person  or  labor  organization  filing 
the  charge  should  also  be  served  with  a  copy  of  the  complaint.  In  pro- 
ceedings not  involving  unfair  labor  practices,  but  looking  toward  the 
certification  of  employee  representatives  (i.e.,  representation  proceed- 
ings), the  Board  has  given  the  "due  notice"  of  hearing,  demanded  by 
Section  9  (c)  of  the  Act,  to  the  petitioner,  to  the  employer  or  employers 
involved,^^  and  to  any  known  individuals  or  labor  organizations  who 
maintain  that  they  represent  employees  directly  affected  by  the  inves- 
tigation. 

The  basis  for  the  charge  that  the  Board  does  not  afford  notice  to 
all  interested  parties  is  to  be  found  in  its  practice  in  the  less  than  three 
score  cases  in  which  the  employer  has  been  charged  with  signing  a  con- 
tract with  an  employees'  organization  in  order  to  prevent  the  maiority 
of  his  employees  from  selecting  a  union  of  their  own  choice.  The  Board 
has  held,  as  the  Act  commands,  that  that  activity  is  illegal.  In  such 
instances  the  Board  has  not  given  notice  to  the  company  union,  and  the 
judiciary  has  sanctioned  the  Board's  action  in  this  respect  by  holding 
that  the  company  union  is  not  a  necessary  party  to  the  proceedings;  it 

3-!  spf>,  p.j;..  Mattpr  of  Atlantic  Footwear  Co.,  Inc..  5  NLRP.  252  n93S>  ;  Matter  of 
Rifhmonrl  Hosiery  Mills.  S  NLRB  Xo.  1.'^.4  (19.'?S):  Matter  of  Uxbridw  Worsterl  Co..  6 
XLRB  No.  107  (i9.1S)  (not  reporter!  in  honnrl  Toliime)  :  Matter  of  Swift  &  Co.,  7  NLRB 
2fi9  no.^S>  :  Matter  of  American  Manufacturing  Co.,  Inc..  7  NLRB  .375  (1938)  :  cf.  Na- 
tionni  Labor  Relations  Board  v.  American  Chemical  and  Potash  Corp.,  suryra  note  30,  at 
491-92. 

Thus  also,  if  the  chief  witness  of  the  union  is  ill,  or  if  the  union  is  involved  in  other 
court  cases,  or  in  a  strike,  or  if  the  Board's  calendar  is  crowded  and  it  needs  more  time 
for  the  preparation  of  its  case,  or  if  time  is  needed  by  the  pnrties  for  cons^iderat'on  of 
stipulations  the  he<irin<;  will  be  postooned  or  adiourned  until  n  later  date.  See,  e.g..  Matter 
of  Friedman-Blau  Farber  Co.,  4  NLRB  151  (1937)  ;  M.nttor  of  Dnvid  nnd  Hyvfin  Zoslow, 
4  NT/T?n  829    (193.«)  ;  Matter  of  La  Crosse  Garment  Industries.  5  NLRB  127   (193<i). 

■''*  .John  Lord  O'Brian,  Address  before  Young  Republican  Clubs,  N.Y.  Times,  October  16, 
lO'^**. 

'■^'^  ,^  1  tl' on srh  ren'-esentat'on  riro''e<^dir£rs  are  no^  pro'»feriin<'s  nealnst  the  emTi^over.  tne 
I.-iho"  BooT-rt.  nuMke  the  Nntionnl  Mediirion  Board,  follows  the  oractice  of  permitting  the 
emiplo.ver  to  participate  in  the  iiroceedings  in  as  active  a  fashion  as  he  desires. 
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is  not  deemed  entitled  to  notice  or  hearing  because  its  presence  is  not 
requisite  in  order  to  enable  the  Board  to  determine  whether  the  re- 
spondents have  violated  the  statute.^**  In  1-i  of  the  50  odd  cases  the  mat- 
ter has  been  altered  by  the  circumstance  that  the  employer's  vis-a-c/s 
was  not  a  company  union,  in  the  technical  sense  of  the  term,  but  was  a 
union  affiliated  with  the  American  Federation  of  Labor,  or,  in  one 
instance,  with  the  Congress  of  Industrial  Organizations.  In  Consoli- 
dated Edison  Company  v.  National  Lahor  Relations  Board^'^  involv- 
ing a  situation  of  this  type,  the  Supreme  Court  held  that  the  American 
Federation  of  Labor  affiliate  must  be  given  formal  notice  of  the  hear- 
ing, since  the  Board  in  its  final  decision  might,  because  it  constituted 
an  unfair  labor  practice,  order  the  dissolution  of  a  contract  to  which 
it  was  a  party.  It  cannot  well  be  said  that  the  Board's  failure  to  give 
notice  to  \h.e  union  was  allegedly  'particeps  eriminis  of  the  employer, 
was  reflective  of  a  base  design  to  disregard  the  demands  of  procedural 
due  process.  In  the  first  place,  at  the  time  that  the  NLRB  issued  its 
complaint,  no  contract  between  the  company  and  the  union  had  been 
made;  the  complaint  had  originally  charged  that  the  respondent  was 
interfering  with  free  unionization  by  employing  industrial  spies,  dis- 
criminatorily  discharging  active  trade  unionists,  and  contributing 
financial  support  to  the  A.F.  of  L.  affiliate.  In  the  secx)nd  place,  the 
Supreme  Court  had  said  with  some  vigor  in  the  Pemisylva7iia  Grey- 
hound Lines  case  ^^  that  "As  the  order  did  not  run  against  the  Asso- 
ciation [a  party  to  the  employer's  contract]  it  is  not  entitled  to  notice 
and  hearing.  Its  presence  was  not  necessary  in  order  to  enable  the 
Board  to  determine  whether  respondents  had  violated  the  statute  or  to 
make  an  appropriate  order  against  them."  Xot  onl}^  the  NLRB  l)ut 
also  the  Circuit  Court  of  Appeals  for  the  Second  Circuit  thought  that 
this  language  was  fully  applicable  to  the  situation  disclosed  in  the 
Consolidated  Edison  case. 

In  any  event,  the  excited  discussion  aroused  by  the  case  is  but  a 
tempest  in  a  teapot.  For  it  was  the  Board's  practice  even  before  tliat 
case  was  decided  by  the  Supreme  Court  on  December  5, 1938,  formally 
to  notify  affiliates  of  national  labor  organizations  which  the  employer 
was  charged  with  assisting,  of  the  pendency  of  the  proceedings,  regard- 
less of  whether  or  not  a  contract  existed.^^  In  addition,  hefore  the 
Supreme  Court  decision  in  the  Consolidated  Edison  case,  the  Board 
voluntarily  amended  its  procedure,  and  today,  in  all  cases  involving 
contracts  entered  into  between  employers  and  unions,  whether  com- 
pany or  l)ona  fde  unions,  which  serve  as  a  basis  for  an  allegation  of  a 
violation  of  Section  8  (2)  of  the  Act,  the  Board  gives  notice  to  all  the 
contracting  parties,  as  well  as  to  the  respondent  and  to  the  original 
complainants. 

The  insistence,  therefore,  that  the  Act  must  be  amended  so  that 
"every  known  interested  party  will  be  served",  as  proponents  of  amend- 
ment have  put  it,  is  founded  either  upon  ignorance  or  disingenuousness, 

™  See,  e.g..  National  Labor  Relations  Board  v.  Pennsylvania  Greyhound  Lines,  303  U.S. 
261  (1938)  ;  National  Labor  Relations  Board  v.  Wallace  Manufacturinj:  Company,  f>5  P. 
f2d)  SIS  (CCA.  4th.  1038)  ;  National  Labor  Relations  Board  v.  J.  Freezer  &  Son,  95 
F.(2d)  840  (CCA.  4th,  1938). 

3^  Consolidated  Edison  Co.  v.  National  Labor  Relations  Board,  59  Sup.  Ct.  206  (1938), 
partially  reversinp  95  F.  (2d)  390  (CCA.  2d,  1938). 

33  National  Labor  Relations  Board  v.  Pennsylvania  Greyhound  Lines,  303  U.S.  261,  271 
(1938). 

="  Board  officials  have  indicated  to  the  authors  that  no  departure  from  the  Board's  usual 
practice  was  intended  in  the  Consolidated  Edison  proceedings,  but  rather  due  to  a  clerical 
error  the  wrong  local  of  the  A.F.  of  L.  affiliate  was  served. 
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for  ameiidinent  of  this  character  •woukl  be  merely  declarative  of  the 
actual  present  practice  of  the  Board.  But  even  if  this  were  not  the 
case,  a  statutory  provision  providing  for  notice  to  "every  interested 
party"  would  be  of  small  legal  significance.  The  term  "interested 
party"  is  an  abstraction,  which  permits  the  judiciary  to  decide  in  each 
case  whether  a  particular  non-party  should  have  been  afforded  notice 
of  the  proceedings.  It  seems  clear  under  the  Consolidated  Edison  case, 
as  well  as  innumerable  familiar  cases  arising  from  circumstances  not 
related  to  the  NLRB,  that  the  courts,  without  any  explicit  statutory 
instruction,  will  inquire  into  the  question  whether  "interested  parties" 
weie  ignored  and  were  thus  deprived  of  procedural  due  process."*" 

To  contend,  therefore,  that  the  Act  should  be  amended  to  require 
the  Board  to  afford  adequate  notice  to  "every  interested  party"  is 
illusory  and  dangerous — illusory  because  the  Board  in  fact  does  afford 
notice  to  interested  parties,  and  because,  further,  such  amendment 
would  not  extend  the  scope  of  judicial  review  of  the  Board's  orders; 
dangerous  because  it  adds  to  the  public  fear,  carefully  nurtured  by 
critics  of  the  Act,  that  the  Act  and  its  administration  must  be  basically 
defective  if  such  fundamental  amendment  is  required  to  preserve 
constitutional  forms  of  procedure. 

Intervention.  The  National  Labor  Relations  Act,  like  other  major 
administrative  statutes,  includes  provisions  permitting  collaterally 
affected  non-parties  to  petition  the  administrative  agency  for  permis- 
sion to  become  a  party  to  proceedings  of  whose  pendency  they  have 
been  informed.  The  nature  of  the  interest  which  must  be  present  in 
order  to  permit  intervention  is  not  formulated  in  explicit  terms  either 
by  the  Act  or  by  the  regulations."*^  In  ]:)ractice,  however,  the  Board's 
treatment  of  the  intervention  problem  has  been  marked  by  a  consist- 
ency which  furnishes  an  adequate  basis  for  predicting  future  conduct. 

National  or  local  organizations  claiming  to  represent  employees  in 
respondent's  plant,  whether  American  Federation  of  Labor,  Congress 
of  Industrial  Organizations,  or  independent,  as  well  as  company 
unions,  are  almost  invariably  permitted  to  intervene  in  Board  proceed- 
ings.^- A  careful  examination  of  the  Board's  decisions  reveals  that  the 
Board  has  in  truth  permitted  intervention  with  2"reat  liberality,^"'  its 

*"  Thp  conflnsion  just  statpcl  is  inpscapnblp  unless  the  proponents  of  nmenclment  mean 
by  "interestpfl  part.v"  pomethinjr  quite  different  from  "necessary  party'.  If  this  is  so.  they 
have  never  indicaterl  the  fact.  Indeed,  if  "interested  party'"  is  intended  to  be  coextensive 
with  "any  person  who  is  interested  in  the  outcome  of  the  case",  one  is  staggered  by  the 
possible  confusions  that  would  ensue  if  the  Act  were  ohansred  to  require  notice  to  each  such 
individual.  Literally  thousands  of  persons  may,  in  the  layman's  s^nse,  be  "interested"  in 
each  case  eonsidered  by  the  Board. 

"The  Act,  §  10(b),  says  merely  that  "In  the  discretion  of  the  member  .  .  .  conducting 
the  hearing  ....  an.v  o*"her  person  niay  be  allowed  to  intervene  in  the  said  proceed- 
ing. .  .  ."  The  Rules  &  RegttlatioxSj  art.  II.  §  19.  provide  that  any  person  "desiring  to 
intervene  In  any  proceeding-  shall  file  a  motion  in  writing  with  the  Regional  Director.  .  .  ." 
The  Regional  Director,  or.  If  the  motion  is  made  at  the  hearing,  the  Trial  Examiner,  may 
l\v  order  "permit  intervention  in  person  or  by  counsel  to  such  extent  and  upon  such  terms 
as  he  shall  deem,  iust." 

*"  See.  e.g..  Matter  of  Pacific  Gas  &  Electric  Co..  3  NLRB  S.Sn  flOft?)  ;  Matter  of  Water- 
liurv  Clock  Co.,  4  NLRB  120  (1937)  :  Matter  of  R.  C.  Mahon.  .5  XLRB  2.-.7  fl03S)  :  Matter 
of  Amerlcnn  Steel  &  Wire  Co..  .5  XLRB  S71  (1038)  :  Matter  of  Red  River  Lumber  Co., 
r^  XLRB  f>fi3  (193S)  :  Matter  of  American  Sni-eltlng  and  Refining  Co.,  7  XLRB  7.35  (193S)  ; 
Matter  of  Midwest  Stamping  Co..  8  XLRB  no.  r,3  (1938). 

■*•'<  The  Intervener  becomes  a  part.v  of  the  proceedings  to  the  full  extent  of  his  Interest 
[Matter  of  Blanchard  Brothers  and  Lane.  8  NLRB  no.  l.">7  (1938)1,  entitled  like  any  other 
pnrtv  to  testifv  himself  [ATatter  of  R.C.  Mahon.  .5  XLRB  257  (193.S)].  or  produce  evidence 
[Matter  of  Phelps  Dodge  Corporation.  United  Verde  Branch.  6  NLRB  624  (1938)  ]  ;  to  make 
motions  [flatter  of  John  Morrell  &  Co.,  4  NLRB  436  (1937)].  or  file  briefs  [Matter  of  Pure 
Oil  Co.,  8  NLRB  no.  25  (1938)]  ;  to  call,  examine,  and  cross-examine  witnesses  [Matter  of 
Biles-Coleman  Lumber  Co..  4  NLRB  679  (1937)1.  and  he  heard  in  person  or  bv  counsel 
[Matter  of  National  Motor  Bearing  Co.,  5  NLRB  409  (1938)].  In  addition,  interveners 
som,etimes  file  answers  to  the  original  complaint  [Matter  of  Newport  News  Shipbuilding 
and  Drydock  Co.,  8  NLRB  no.  107  (1938)],  may  move  to  dismiss  the  complaint  [Matter  of 
Titan  Manufacturing  Co..  5  NLRB  577  (193R)l.  ,qnd  in  all  cases,  their  testimony  is  con- 
sidered as  part  of  the  record  in  the  preparation  of  the  Trial  Examiner's  report  [Matter  of 
New  Idea,  Inc.,  5  NLRB  381  (1938)  ].  (Footnote  continued  on  p.  346.) 
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denials  being;  limited  to  a  few  instances  in  which,  as  far  as  the  reported 
decisions  disclose,  the  authors  are  of  the  opinion  that  the  Board  could 
well  have  granted  the  petitions."  But  possible  errors  in  isolated  cases 
may  hardly  serve  as  a  I'ationale  upon  which  to  peg  an  amendment 
allowing  intervention  "as  a  matter  of  right". 

What  is  there  to  be  said  for  the  view  that  the  Board  should  be  re- 
quired to  grant  intervention.  Avhenever  it  is  requested?  The  authoi-s  can 
find  nothing.  In  not  a  single  instance  has  it  been  held  })v  any  court  that 
the  NLUB  has  denied  leave  to  intervene  to  any  party  whose  petition 
should  have  been  granted.  In  fact,  the  Board's  practice  in  respect  of 
petitions  for  intervention  is  already  so  liberal  that,  except  for  the 
residual  conti-ol  which  is  reserved,  though  sparingly  exercised,  by  the 
Board.  tJiere  is  already  a  close  approximation  of  "intervention  as  a 
matter  of  right". 

If  there  is  an  approximation,  it  may  be  asked,  what  harm  could  be 
done  by  regularizing  and  extending  the  existiiig  practice?  The  answers 
to  this  question,  we  think,  are  plain.  "Interest"  is  not  a  pervasive  or 
an  abstract  quality;  rather  it  is  related  to.  and  its  presence  or  absence 
can  be  determined  only  by  examination  of,  the  particular  circumstances 
of  specific,  concrete  cases.  An  "interest"  in  the  controversy,  w^e  may 
assume,  would  make  it  desirable  that  leave  to  intei'vene  be  granted. 
But  is  it  fanciful  to  suggest,  in  connection  with  XLRB  proceedings  at 
the  present  time,  that  some  would-be  ijiterveners  may  be  interested  in 
intervening,  even  though  they  have  no  "interest"  in  the  case? 

To  enact  that  petitions  for  intervention  must  be  granted  as  a  matter 
of  right  and  not  of  disci-etion,  would  permit  frustration  of  the  Act's 
objectives  by  an  unnecessary  iirolongation  of  what  are  already  fre- 
quently too  protracted  proceedings.  It  is  not  a  barely  imagined  possi- 
bility with  which  we  are  now  dealing.  The  o]:»]:)oi'tunity  to  extend, 
duplicate,  and  confuse  the  foi-mal  hearings  of  the  Board  through  the 
connivance  of  a  recalcitrant  resjwndent  and  his  allied  "interveners"  is 
an  obvious  one.  As  the  NLRB  said  of  numerous  petitions  to  intervene 
in  the  Penihsi/lvania  Greyhonnd  Lines  cruse.  "These  petitions  are  hereby 
denied.  Had  they  been  granted,  it  is  impossible  to  tell  how  many  more 
i:)etitions  to  intervene  would  ha\-e  been  filed,  or  how  long  it  would  have 
taken  to  reach  a  final  determination  of  the  issues  in  the  cases  which 
had  bpen  regularly  i^ resented."  ''^ 

A  change  in  the  Board's  present  ]iractice  in  resi^ect  of  intervention 
wouhl,  it  is  submitted,  accomjilish  but  two  thinjjfs — both  undesirable :  It 
would  further  embarrass  the  effective  administration  of  the  National 
Labor  Eelations  Act  bv  making  ])ossible  intolerable  delays  in  the  com- 
pletion of  former  hearings;  and,  although  the  actual  record  establishes 
the  contrary  beyond  all  doubt,  it  would  suggest  to  persons  already 
alarmed  bv  tlie  acerbitous  comments  of  an  unfriendly  press,  that  the 
Bo'ird  has  been  remiss  in  its  consideration  of  intervention  proceedings, 
and  has  thus  denied  to  interested  parties  the  opportunity  to  be  heard. 

It-  irnv  bp  oh«r>rvpri  that  in  son^p  instniiops.  rn'-p  it  is  tnip,  non-parties  Imvp  partirinptPfl 
in  tlip  nrrvoppflinir  aHlionsrli  no^  forniiaHv  lipponiinjr  "  nartv  to  thp  prnopodinc-  r^fnttor  o^' 
>Tif1wPst  Stampin-r  Co..  S  NLKB  no.  fi?.  (103R)1.  Pitlier  l>y  beinar  substituted  for  one  of 
th"  o-isrimi  nnvties  fMattpr  of  Tennessee  Eiectrie  Power  Co.,  7  NLRB  24  (1938)],  or  by 
bpin-r  ppT-niiittPfl  to  annpar  heforp  tlie  Trial  Examiner  or  administrative  agency  as  amicus 
cm-lnr  r^rattpv  of  National  Motor  Bparinsr  Co..  5  NLRB  409  (19.38)  ]. 

4*  Afnttpr  of  S+ar  Pnhlishincr  Co..  4  NLRB  49S  (19371  :  Mntter  of  Hershey  Chocolate  Corp., 
7  NLRB  14   fl9.3S)  :  Matter  of  ^iPtropolitan  Enjrinpprinsr  Co..  8  NLRB  no.  70  (1938). 

''•  Matter  of  Pennsylvania  Greyhound  Linps,  3  NLRB  622,  649  (1937). 
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"IIearixgs  Are  Employer  Prosecutions,  in  Which  the  Board  Rep- 
resentatives, Instead  of  Taking  Impartial,  Fact-Findixg  Atti- 
tudes Identify  Themselves  With  the  Union  Case  Against  the 
EiiPLOYER.  .  .  .  His  Guilt  Is  Assumed,  Not  Only'  by  the  Com- 
i'LAiNiNG  Union,  but  by  the  Board  Counsel,  and  Even  by  the 
Trial  Examiner  Who  Specifies  the  Rules."  ^'^  .  .  .  "•The  Board 

Is   A   TRiVVESTY'  ON  JuSTICe"  "*' 

No  charge  against  the  administration  of  the  Act  or  the  procedure 
of  the  Board  has  assumed  greater  proportion  than  the  charge  that  the 
Board  does  not  afford  a  fair  and  impartial  trial  to  employers  who  have 
allegedly  violated  that  Act. 

In  part,  the  antagonism  on  this  score  is  but  a  reflection  of  an  antago- 
nism toward  the  whole  administrative  process,  founded  upon  the 
inarticulate  major  premise  that  justice  administered  by  men  in  black 
robes  is  superior  to  justice  administered  by  men  in  sack  suits.  On  the 
other  hand,  it  is  doubtless  true  that  some,  though  the  authors  believe 
not  many,  of  those  who  distrust  the  impartiality  of  the  Board  hearings 
developed  their  distrust  from  actual,  saddening  experiences  with  indi- 
\idual  trial  examiners,  who,  like  other  judges,  referees,  and  special 
masters,  have  admittedly  made  mistakes.  In  the  main,  however,  the 
authors'  study  has  convinced  them  that  "Unfair!"  has  not  been  an 
adjective  descriptive  of  the  Board's  behavior,  but  has  been  a  slogan  bj^ 
whose  use  the  enemies  of  the  Act  have  been  better  able  to  rally  opi:)osi- 
tion  to  its  present  administration.  In  truth,  in  the  presence  of  a  wide 
popular  approval  of  the  principles  of  collective  bargaining,  public 
support  for  amendment  of  the  Act  could  never  be  obtained  unless  the 
layman,  wholly  unfamiliar  with  the  procedure  of  the  Board,  were 
actively  to  suspect  that  the  personnel  of  the  Board  comprised  judicial 
tyrants  to  whom  the  concept  of  justice  is  completely  alien.^*  I^et  us 
examine  the  charges  addressed  to  the  actual  conduct  of  the  hearing  by 
first  considering  the  setting  in  which  the  hearing  takes  place. 

Although  the  Act  specifies  no  requirements  as  to  the  place  of  hear- 
ing, and  the  regulations  are  equally  silent,  the  Board  in  practice  has 
almost  always  scheduled  hearings  in  the  city  w^here  the  plant  of  the 
respondent  company  is  located,  so  as  to  facilitate  the  presentation  of 
evidence  on  the  part  of  the  emplo3'er  as  well  as  the  Board.  In  order  to 
avoid  possible  misunderstanding  and  recrimination,  the  hearing  is  not 
held  at  the  regional  offices  of  the  Board,  but  is  held  in  federal,  state,  or 
municipal  buildings  or  in  the  quarters  of  the  local  board  of  trade, 
chamber  of  commerce,  bar  association,  or  like  organization. 

Although  the  Board  has  the  power  to  order  otherwise,  the  hearing 
is  always  a  public  one,  subject  to  the  observation  of  the  curious  and  the 

J8  Viirney,  The  Case  Against  the  Labor  Board   (19SS)   43  Am.  Merc.  129.  152. 

^"  William  Grepn,  Address  before  Massachusetts  Federation  of  Labor.  August  o.  19?!f?, 
N.Y.  Times,  August  6,  1938  :  cf.,  e.g..  Sen.  Artliur  Vandenberg,  Address  over  Columbia 
Broadcasting  System,  N.Y.  Times,  October  30,  1938:  "[Tlie  Board  is]  a  star-chamber 
inquisition  which  is  a  law  unto  itself." 

^s  When  on  February  10,  1939,  Mr.  William  Green  announced  for  the  Executive  Council 
of  the  American  Federation  of  Labor  that  it  favored  ripper  legislation  which  would  abolish 
the  present  Board  and  displace  its  entire  staff,  he  of  course  gave  tremendous  impetus  to 
the  growth  of  such  a  popular  belief.  One  who  is  sympathetic  to  the  ultimate  purposes  of 
the  A.  F.  of  L.  finds  considerable  difficulty  in  understanding  its  espousal  of  the  very  posi- 
tions taken  by  the  most  reactionary  of  its  opponents.  See  William  Green,  supra  note  47  : 
"We  will  mobilize  all  our  political  and  economic  strength  in  au  uncompromising  fight  until 
the  Board  is  driven  from  power." 
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critical — few  of  whom,  it  may  be  added,  choose  to  attend  in  order  to  see 
whether  their  criticism  is  well  founded.  A  Trial  Examiner,  designated 
b}'  the  Chief  Trial  Examiner  in  Washington,''^  conducts  the  hearing 
for  the  purpose  of  taking  evidence.^''  He  is  chosen  from  a  Trial  Exam- 
iners- Division,  which  is  composed  of  a  permanent  staff  of  slightly 
under  forty  people,  of  whom  all  but  three  are  lawyers,  and  all  of  whom 
operate  outside  of  Washington.^^  In  the  main,  they  are  people  who 
have  a  mature  understanding  of  labor  relations,  unions,  and  employers, 
tliouo-h  it  is  doubtful  that  every  member  of  this  group,  any  more  than 
every  member  of  any  other  numerous  staff,  is  a  paragon  of  all  the 
virtues.  The  quality  of  a  man's  mind  and  the  character  of  his  si^irit  are 
matters  not  readily  susceptible  of  objective  proof.  In  expressing  a 
judgment  concerning  the  NLRB's  staff  of  trial  examiners,  therefore, 
the  authors  concededly  state  a  personal  opinion.  Yet  it  is  perhaps 
proper  to  say  that  their  personal  opinion  is  based,  first,  upon  their 
obscr\'ation  of  the  conduct  of  numerous  trial  examiners  in  the  course 
of  actual  hearings,  and,  second,  upon  extended  conversation  with  indi- 
vidual members  of  the  examining  staff.  We  now  set  forth  as  our  meas- 
ured conclusion  that  the  trial  examiners  whose  work  we  have  watched 
or  whose  acquaintance  we  have  made,  have  been  conscientious  men; 
that  they  have  recognized  that  acceptance  of  policies  embodied  in  the 
Act  they  help  to  administer  will  more  surely  be  brought  about  by 
moderation  than  by  excessive  assertiveness  in  administration;  that 
to  a  very  marked  extent  in  the  cases  before  them  they  have  dealt  intelli- 
gently and  tactfully  with  conflicting  claims,  sympathies,  and  preju- 
dices'of  higli  explosive  content;  and  that  they  have  been  qualified  by 
native  capacity,  character,  education,  and  training  for  the  important 

''^  While  thp  regulations  also  permit  the  Board  or  the  Regional  Director  to  designate  the 
Trial  Examiner  [Rules  &  Regs.,  art.  II,  §  23:  art.  Ill,  §  5;  see  NLRB  Ann.  Rep.  (1937) 
23],  the  Chief  Trial  Examiner,  alone,  selects  the  person  who  will  jireside  over  the  hearing. 

su'Tlie  regulations  provide  that  at  anj'  time  during  the  course  of  the  trial  a  new  Trial 
Examiner  mav  be  designated  to  take  the  place  of  the  Trial  Examiner  previously  designated 
to  conduct  the  hearing.  Rules  &  Regs.,  art.  II,  §  23  ;  art.  Ill,  §  5.  The  authors  have  been 
abl"  to  discover  onlv  three  cases  in  which  thi.s  has  occurred  during  the  course  of  the 
hearing.  In  one  instance  the  trial  examiner  was  replaced  because  of  illness  [Matter  of 
American  Smelting  and  Refining  Co.,  7  NLRB  735  (193S)]  ;  in  another  case,  his  appoint- 
ment expired  [Matter  of  Calco  Chemical  Co.,  7  NLRB  No.  124  (1938)]  ;  and  in  the  Weirton 
proceeding,  the  hearing  of  which  consumed  eighteen  months,  he  was  relieved  at  his  own 
request.  Of  course,  in  the  event  of  a  second  or  further  hearing,  which  usually  occurs  a 
considerable  time  after  the  conclusion  of  the  first  hearing,  a  trial  examiner  different  from 
the  one  who  presided  over  the  first  hearing  is  at  times  designated.  See,  e.g.,  Matter  of 
Metro-Goldwyn-Mayer  Studios,  7  NLRB  662   (1938)  ;  Matter  of  Calco  Chemical  Co.,  supra. 

It  has  been  argued  that  the  substitution  of  one  Trial  Examiner  for  another  during  the 
course  of  the  hearing  violates  the  constitutional  rights  of  the  respondent.  Such  ob.1ections 
have  been  overruled  [Matter  of  American  Smelting  and  Refining  Co.,  7  NLRB  735  (1938)] 
and  the  courts  have  sustained  this  view  in  non-NLRB  proceedings.  See  e.g..  United  States 
ex  reJ.  Chin  Cheung  Nai  v.  Corsi,  55  F.(2d)  360  (S.  D.  N.  Y.  1931),  Nicoli  v.  Briggs.  S3 
F.(2d)  375,  378  (C.  C.  A.  10th,  1936).  Clearly  every  effort  should  be  made  to  avoid  a 
change  in  examiners  during  a  hearing,  for  the  new  presiding  officer  may  be  handicapped 
bv  not  having  observed  the  demeanor  of  earlier  witnesses,  and  the  parties  may  be  incon- 
venienced by  having  to  "educate"  an  Examiner  not  conversant  with  the  complexities  of  the 
case  as  it  hiis  thus  far  developed.  .        ^  ,         ^.,.     , 

51  The  Board  has  on  occasion,  though  with  greatly  decreasing  frequency,  also  utilized 
the  services  of  special  Trial  Examiners,  who  have  been  men  of  great  standing,  experience, 
and  ability.  Among  them  may  be  mentioned  Dean  Charles  E.  Clark,  Dean  Francis  M.  bhea, 
and  Judge"  Edward  Grandison  Smith  of  West  Virginia. 
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functions  tliey  perform.^-  The  matter  was  well  put  by  the  Chairman 
of  the  Board  in  a  recent  address,  when  he  said,  ''I  have  no  doubt  that 
in  a  handful  of  cases,  new  and  inexperienced  Trial  Examiners  have 
not  comported  themselves  in  accordance  with  proper  standards  of 
judicial  dignity.  But  by  careful  selection  and  experience  and  instruc- 
tion, our  stall'  of  Examiners  is  becoming  as  competent  to  do  its  special- 
ized work  as  American  judges  in  general  are  to  administer  the  general 
law.  I  do  not  mean  that  they  can  make  ralings  and  decisions  which 
will  be  welcomed  by  the  losing  party,  nor  that  they  can  decide  the  same 
case  for  both  sides."  °^ 

But  much  of  the  discussion  of  the  alleged  vices  or  virtues  of  the 
trial  examiners  is  irrelevant  in  fact,  for  their  findings  and  determina- 
tions do  not  have  the  effect  of  judgments  of  trial  courts.  Their  con- 
clusions do  not  stand  in  the  absence  of  an  appeal.  On  the  contrary  and 
as  a  matter  of  course,  in  the  absence  of  the  emploj^er's  acceptance  of  the 
Trial  Examiner's  recommendations,  every  case  tried  hefore  an  Exam- 
iner  goes  for  decision  to  the  Boards  which  is  subject  to  the  pressures  of 
a  critical  public  opinion,  and  then,  if  need  be,  to  the  courts,  which 
review  the  administrative  order  predicated  upon  the  record  formed  at 
the  hearing.  As  will  be  shown  in  a  later  portion  of  this  discussion,  the 
Board,  in  making  its  final  order,  relies  upon  the  Trial  Examiner  only 
to  the  extent  of  accepting  his  observations  of  the  witnesses'  demeanor, 
a  traditional  deference  to  the  person  who  presides  at  the  trial. 

Right  to  Counsel  or  Other  Uepresentation.  Parties  may,  under  the 
Act  and  the  Board's  regulations,  appear  either  in  person  or  by  any 
representative  they  may  desire.  Board  officials  have  estimated  that  in 
approximately  twenty  to  thirty  per  cent  of  all  Board  proceedings  at 
least  one  party  is  present  without  the  aid  of  counsel.  In  almost  every 

^-  The  Board  lias  been  severely  criticized  because  the  Act  details  no  qualifications  limiting 
it  in  its  choice  of  trial  examiners.  Of  course,  so  far  as  the  authors  recollect,  it  is  not 
frequent  that  qualifications  of  either  federal  or  state  judges  are  prescribed  by  statute,  nor 
do  instances  come  to  mind  in  which  legislatures  have  set  forth  specifications  for  trial 
examiners  in  other  agencies.  Perhaps  the  failure  to  list  qualifications  is  attributable  to  a 
very  sound  belief  that  no  statutory  requirement  of  quality  could  be  very  meaningful.  Even 
so  ascertainable  a  qualification  as  the  age  of  the  applicant  is  of  doubtful  value  in  choosing 
trial  examiners.  Senator  Walsh,  for  example,  has  proposed  that  XLKB  examiners  must  be 
at  least  thirty  years  of  age — a  rather  purposeless  suggestion,  in  view  of  the  fact  that,  so 
the  authors  are  informed,  the  average  age  of  the  present  staff  of  Tiial  Examiners  is  about 
4.J  years.  But  mathematical  measurements  are  hardly  to  be  applied  in  determining  one's 
capacity  for  participating  in  the  work  of  adjudication.  Possibly  bringing  the  trial  examin- 
ing staff  within  the  protection  of  the  civil  servce  laws  would  be  wholesome,  but  only 
because  It  would  prevent  a  flagrant  abuse  in  appointments,  rather  than  because  it  would 
ensure  good  appointments.  Another  possibly  fruitful  consequence  of  including  trial  exam- 
iners in  the  classified  civil  service  would  be  the  acquisition  by  them  of  the  independence 
given  by  security  of  tenure.  Against  these  potential  gains,  of  course,  one  would  have  to  set 
oft"  the  fact  that  some  features  of  the  existing  federal  civil  service  laws  are  not  calculated 
to  concentrate  attention  on  merit,  but  rather  on  such  irrelevancies  (for  present  purposes) 
as  war  service  records  and  geographical  origins.  C/.  Lapp,  Shall  the  National  Labor  Rela- 
tion Act  Be  Revisefl?  (193S)  2S  Am.  L,\b.  Leg.  Rev.  165,  16S-69. 

*"  .1.  Warren  Gladden,  Address  Delivered  over  Columbia  Broadcasting  System,  August 
29,  19.38,  3  Lab.  Rel.  Rep.  9,  11  (1938).  It  may  be  noted  that  whether  or  not  possessed  of 
previous  legal  training,  new  Trial  Examiners  are  today  trained  in  the  Board  offices  in 
Washington  for  a  period  of  four  to  six  weeks,  before  being  assigned  as  an  examiner  to  a 
hearing.  They  are  subjected  to  a  reading  course  of  about  three  to  four  weeks,  and  then 
assigned  to  sit  with  an  experienced  Trial  Examiner  for  a  number  of  hearings,  after  which 
they  are  designated  as  Examiners  in  the  simplest  type  of  Board  hearings,  namely,  the 
usual  hearing  on  a  petition  for  the  certification  of  representatives. 
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instance,  however,  the  respondent  employer  appears  with  counsel,  or, 
if  appearing  alone,  has  had  the  hearing  already  in  progress  adjourned 
so  that  he  might  obtain  counsel.'^*  Local  labor  unions,  usually  because 
of  financial  difficulties,  are  on  the  contrary  frequently  not  represented 
by  counsel,  but  rather  by  some  officer  or  administrative  agent.  The 
representatives  of  the  parties  have  the  full  status  of  legal  counsel  in 
a  court  of  law — they  are  privileged  to  present  and  cross-examine  wit- 
nesses, introduce  exhibits,  make  and  argue  motions  and  objections,  and 
otherwise  build  a  record  to  support  their  theory  of  their  principal's 
case. 

Cross- Examination  of  Witnesses.  Any  party  to  the  proceeding  or 
his  representative  may  examine  and  cross-examine  witnesses.^^  The 
Board  has  indicated  that,  as  is  required  by  orderly  judicial  process  in 
any  tribunal,  cross-examination  must  be  related  to  the  issues  at  hand.^*^ 
It  can  nevertheless  be  generally  stated  that  extreme  latitude  is  given 
the  respondent  employer  as  concerns  cross-examination,  so  that  he  may 
on  cross-examination  even  interrogate  witnesses  on  matters  not  in- 
cluded in  the  direct  examination.  Notwithstanding  the  cries  of  denial 
of  due  process  residting  from  limitation  of  the  right  of  cross-examina- 
tion by  Trial  Examiners,  in  not  one  single  instance  has  the  Board,  a 
Circuit  Court  of  Appeals,  or  the  Su]3reme  Court  found  it  necessary  to 
reverse  a  Trial  Examiner's  ruling  limiting  the  continuation  of  cross- 
examination.  Our  conclusion  is,  therefore,  that  the  complaint  of  unfair 
procedure  in  this  respect  has  no  basis  in  fact,  but  reflects  rather  the  ill 
temper  of  attorneys  who,  by  making  unsubstantiated  charges  against 
the  conduct  of  tlie  hearing,  seek  to  draw  attention  from  the  finding  that 
their  clioits  have  engaged  in  illegal  activities.'^^ 

It  may  not  be  wholly  inappropriate  to  observe  at  this  point  that  the 
tactics  of  respondent's  counsel  in  Board  proceedings  have  in  a  few 
instances  been  so  reprehensibly  unprofessional  that  the  Board  has  felt 
constrained  to  take  counsel  severely  to  task  for  misconduct.  Thus,  for 
example,  in  one  case  an  attorney,  after  adducing  the  testimony  of  five 
witnesses  in  his  client's  behalf,  withdraw  from  the  hearing  "solely  on 

•«  Matter  of  Richmiond  Hosiery  Mills,  8  NLRB  no.  134  (1938).  But  c/.  National  Labor 
Relations  Board  v.  American  Chemical  and  Potash  Co.,  98  F.  (2d)  488,  491-92  (CCA.  9th, 
1938),  cert,  fletiied,  February  27,  1939. 

f"^  Rules  &  Regs.,  art.  II.  §  2.5.  The  privilege  of  cross-examination  raav,  of  course,  be 
•waived.  Matter  of  Martin  Dyeiug  and  Finishing  Co.,  2  NLRB  403  (1936)  ;  Matter  of 
Lane  Cotton  Mills,  7  NLRB  no.  104   (1938)    (not  reported  in  volume). 

In  rei)resentation  proceedings,  the  employer  is  today  more  overtly  neutral  and  more 
cognizant  than  hitherto  of  the  effect  upon  public  relations  of  espousing  one  union  as  against 
another,  and  therefore  often  does  not  participate  in  the  cross-examiination,  confining  his 
questions,  when  indulged  in,  to  attempting  to  determine  whether  the  emiployees  were 
'•coerced  '  into  union  affiliation. 

Witnnesses  are  examined  orally  under  oath,  which  may  be  administered  by  any  member 
of  the  Board,  or  any  agent  or  agency  designated  by  the  Board  for  that  purpose  [Act 
§  11(1)],  except  that  in  unusual  circumstances,  the  Trial  Exam/iner  permits  the  testimony 
of  -witnesses  to  be  taken  by  deposition  under  oath.  Matter  of  Aniierican  Manufacturing  Co., 
Inc.,  7  NLRB  375  (1938).  Any  such  dejjosition  is  taken  in  accordance  with  the  procedural 
requirements  for  the  taking  of  depositions  provided  by  the  law  of  the  state  in  which  the 
hearing  is  pending.  Rules  &  Reg.s..  art.  II.  §  20. 

=8  Matter  of  Lenox  Shoe  Co.,  4  NLRB  372   (1937). 

s"  Other  charges  that  have  been  made,  as.  e.g.,  that  the  emplover  was  denied  the  right  to 
give  testimony  [Matter  of  Inland  Lime  &  Stone  Co.,  8  NLRB  no.  116  (19.HS)],  or  that  the 
Board  attorney  bullied  the  witnesses,  or  that  the  Trial  Examiner  admitted  incom^petent 
testimony  and  excluded  competent  evidence  offered  by  the  emiplover  [National  Labor  Rela- 
tions Board  v.  Remington  Rand,  Inc.,  94  P.  (2d)  862  (CCA.  2d.  1938),  cert,  denied,  304 
U.S.  576  (1938)],  have  never  led  the  Supreme  Court  or  any  Circuit  Court  of  Appeals  to 
set  aside  a  Board  order  on  the  ground  of  unfairness  at  the  hearing.  In  only  one  instance 
has  the  Board  ordered  a  new  hearing  because  of  what  it  found  to  be  improper  and  prej- 
udicial rulings  by  the  presiding  Trial  Examiner.  Matter  of  Owens-Illinois  Glass  Co.. 
Ctsp  no.  C-630,  Feb.  7,  1939;  but  c/.  Matter  of  Union  Die  Casting  Co.,  Ltd.,  7  NLRB  846 
(1938). 
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the  ground  of  the  unfairness  of  the  examination  of  the  witnesses  called 
so  far."  The  Board  in  its  decision  replied :  ^* 

"This  statement  is  without  foundation.  It  was  an  obvious  appeal  to 
passion  and  prejudice  of  the  sort  which  has  been  rebuked  by  courts 
when  resorted  to  by  lawyers  in  jury  trials  where  the  evidence  is  strong 
against  their  clients.  There  is  not  a  word  in  the  record  of  this  long 
hearing  to  justify  in  the  slightest  degree  counsel's  outburst. 

"The  record  shows  that  the  conduct  of  the  government's  trial  attor- 
ney amounted  to  no  more  than  a  vigorous  efi'ort  to  bring  out  the 
relevant  facts.  His  cross-examination  of  respondent's  witnesses  was  no 
more  severe  than  can  be  observed  any  day  in  a  court  house  where 
counsel  are  opposing  each  other  in  jury  trials.  The  imputation  of 
impropriety  to  the  Trial  Examiner  because  he  asked  questions  of  the 
witnesses  is  likewise  unfounded.  It  is  not  the  proper  function  of  a 
judge  or  other  presiding  officer  at  a  trial  to  sit  dumbly  and  leave  the 
questioning  of  the  witnesses  solely  to  the  lawyers,  regardless  of 
whether  they  succeed  in  bringing  out  the  truth.  Counsel  must  have 
known  that  this  conception  of  a  trial  is  outmoded  and  disreputable 
and  nowhere  more  so  than  in  the  jurisdiction  where  he  practices  in  the 
courts.  The  Trial  Examiner  cannot  be  criticized  because  he  elicited  the 
truth  from  reluctant  witnesses." 

The  Board  is  not  vested  with  the  power  to  punish  contemptuous 
conduct,  except  by  exclusion  from  the  hearing.^^  The  Board  has  been 
extremely  reluctant  to  invoke  even  this  relatively  mild  sanction  because 
of  the  unfavorable  publicity  which  would  almost  inevitably  result 
from  such  action,  however  justified  it  might  have  been.  In  the  Weirton 
Steel  case^^°  jMr.  Clyde  A.  Armstrong,  counsel  for  the  employer,  had 
over  an  extended  period  of  time  impeded  the  efforts  of  the  Trial  Exam- 
iner, Judge  Edward  Grandison  Smith,  to  conduct  the  proceedings  as 
a  dignified  trial.  ]Mr.  Armstrong's  conduct  at  different  times  was 
described  as  "defiant  and  snarling",  "aggressive,  contemptuous,  con- 
tumacious, and  defiant",  "impertinent  and  out  of  order".  He  was  re- 
peatedly cautioned  by  the  Trial  Examiner,  but  the  record  is  replete 
with  instances  of  continued  scorn  for  the  Trial  Examiner  and  the 
proceeding  OA'er  which  he  presided.  Finally,  the  Trial  Examiner 
ordered  Mr.  Armstrong's  exclusion.  Upon  an  immediate  appeal,  the 
Board  concluded,  after  oral  argument  before  it  and  the  introduction 
of  evidence  on  behalf  of  ]Mr.  Armstrong,  that  counsel's  actions  could 
be  interpreted  only  as  an  intentional  attempt  to  undermine  the  Trial 
Examiner's  control  of  the  hearing;  and  that  in  the  absence  of  any 
assurances  of  future  professional  conduct,  the  Board  was  convinced 
"that  the  hearing  cannot  proceed  if  he  is  present."  The  Board  therefore 
affirmed  the  Trial  Examiner's  action  and  ordered  that  the  hearing  be 
further  adjourned,  proceedings  already  having  been  stayed  pending 
the  Board's  decision  on  appeal,  so  that  other  counsel  participating  with 

■">8  Matter  of  National  Elpctric  Products  Corp.,  3  NLRB  475,  at  504  (19o7). 

50  Kdi.es  &  Regs.,  art.  II.  §  31.  Cf.  Freodman,  The  Inquisitorial  Pou-ers  of  the  X'ltiovnl 
Lnhor  Relations  Board  (1936)  22  Wash.  U.  L.  Q.  81  :  see  geuerally.  Note,  Poirer  of  A(1)?iin- 
istratii-e  Aqencies  To  Punish  for  Contempt   (1935)   35  Columbia  Law  Rev.  578. 

The  regulations,  it  ma.v  be  ohservetl,  provide  that  the  refusal  of  a  witness  at  any  heirin? 
to  answer  any  questions  "which  have  been  ruled  to  be  proper  shall  be  ground  for  the  striking 
out  of  all  testimonv  previouslv  given  by  such  witness  on  related  matters.  Rit.es  &  Regs., 
art.  II,  §  31.  So  far  as  can  be  determined,  this  provision  has  not  been  utilized  by  the 
Boarrl. 

8"  Matter  of  Weirton  Steel  Co..  8  NLRP.  No.  60  (193S).  In  only  one  other  cnse.  now 
pending  for  Board  decision,  has  the  Board  excluded  counsel  from  the  hearing  room  for 
alleged  contumacy,  and  then  only  for  the  remainder  of  that  particular  day. 
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^h\  Annstrong  could  prepare  to  resume  the  presentation  of  the  com- 
pany's defense. 

We  find,  then,  in  conchiding  this  branch  of  our  discussion,  nothing 
either  in  the  nature  of  the  proceedings  themselves,  in  the  manner  of 
their  conduct,  or  in  the  character  of  the  men  who  preside  over  them, 
which  prevents  a  full  and  fair  exploration  of  the  matters  at  issue — 
nothing,  that  is,  except  an  occasional  manifestation  of  contumacy  by 
gentlemen  who  should  and  who  probably  do  know  better.  Perhaps, 
however,  the  real  gall  in  the  cup  is  not  the  failure  of  the  Board  to 
explore  fully,  but  its  readiness  to  explore  too  fully,  manifested  by  its 
relaxation  of  exclusionary  rules  of  evidence  as  well  as  by  the  perti- 
nacity of  the  trial  attorneys  who  seek  to  establish  the  allegations  of  the 
complaint. 

V. 

"At  One  Stroke  All  Rules  of  E\^dence,  Blt:lt  Up  Through 
Centuries  or  Experience  To  Test  the  Credibility  of  Witnesses, 
Develop  the  Facts  and  Protect  the  Rights  of  Litigants,  Are 
Tossed  Aside."  ^^  ,  .  .  "Let  ]Me  Write  the  Findings  of  Fact,  and 
Make  My  Conclusions  Binding,  and  I  Will  Guarantee  ]S'e\\er 
To  Be  Reversed  on  Appeal"  ^^ 

Two  provisions  of  the  Act  have  subjected  the  Board  to  a  stream  of 
caustic  criticism  from  its  detrators.  Section  10(b)  of  the  Act  provides 
that  in  any  complaint  proceeding,  "the  rules  of  evidence  prevailing 
in  courts  of  law  or  equity  shall  not  be  controlling";  section  10(e) 
provides,  inter  alia,  that  "the  findings  of  the  Board  as  to  tlie  facts, 
if  supported  by  evidence  shall  be  conclusive."  These  two  provisions 
have  between  them  sired  a  goodly  number  of  the  "dead  cats"  which 
have  been  hurled  at  the  Board.  They  have  afforded  an  opportunity  to 
the  critics  of  the  Board  to  minimize  the  significance  of  the  Board's 
successful  record  in  the  courts.  They  have  been  publicized  in  such  a 
way  as  to  suggest  to  the  layman  that  the  "rules  of  evidence"  represent 
the  distilled  wisdom  of  the  ages,  never  questioned  by  honest  lawyers. 
They  have  been  attacked  in  so  ferocious  a  manner  that  one  almost 
expects  some  Joyce  Kilmer  of  the  legal  profession  to  write,  "Only  God 
can  make  a  tree;  and  only  a  judge  can  find  a  fact."  From  the  furore 
created  by  these  provisions  an  ignorant  person  would  conclude  that 
nothing  like  them  had  ever  before  been  seen,  but  that  on  the  contrary 
some  Machiavelli  bearing  a  strong  physical  resemblance  to  Mr.  John  L. 
Lewis  had  slipped  them  into  the  AVagner  Act  when  no  one  was  observ- 
ing. Both  provisions  are,  of  course,  in  actuality,  so  commonplace  in 
major  administrative  statutes,  be  they  local,  state,  or  federal  in  origin, 
that  only  their  absence  would  be  noteworthy. 

The  declaration  that  common  law  rules  of  evidence  need  not  be 
observed  in  Board  proceedings  is  justified  by  the  nature  of  the  admin- 
istrative process.  The  assignment  of  the  adjudicative  function  to  a 
new  agency  rather  than  to  the  courts  themselves,  reflects  in  good  meas- 
ure understandable  popular  belief  that  the  procedural  habits  of  the 
judiciary  are  too  rigidly  established.  "Technicalities"  are  not,  as  many 
people  think,  unmixed  evils.  They  may  add  to  the  dispatch  with  which 

81  JuUien,  The  Case  Against  the  Wagner  Act,  in  Brooklyn  Bar  Association  Symposium  on 
Labor  Relations  (193S)  36-42. 

M  Burke,  We  Must  AMEND  the  Wagner  Act,  83  Cong.  Rec.  1325   (April  5,  1938). 
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the  business  of  tlie  courts  is  disposed  of,  and  they  may  keep  in  clear 
focus  the  issues  which  must  necessarily  be  examined.  But  they  may  also 
be  obstructive  when,  as  sometimes  happen,  they  become  but  stale  for- 
mulae to  be  observed  even  though  their  significance  is  not  perceived. 
^Moreover,  many,  though  by  no  means  all,  of  the  lailes  of  evidence  find 
a  major  justification  in  the  notion  that  no  reliance  should  be  placed 
upon  the  perspicacity  of  a  juryman  who  is  by  every  hypothesis  of 
practice,  if  not  of  legal  theory,  a  dimwitted  dullard.  Few  people  faced 
by  the  necessity  of  making  momentous  decisions  carrying  practical  or 
personal  consequences,  limit  investigation  of  the  facts  upon  which 
their  judgments  rest  by  a  faithful  observance  of  the  ''rules  of  evidence". 
In  short,  the  "rules  of  evidence''  may  contain  many  useful  suggestions 
to  those  who  must  settle  controverted  issues,  but  the  whole  experience 
of  mankind  bears  testimony  that  there  may  be  other  rules  of  equal  and 
sometimes  of  superior  A'irtue.  The  statutes  which  free  administrative 
agencies  from  the  necessity  of  observing  the  common  lavv-  rules  have 
not  purported  to  free  them  from  the  necessity  of  considering  only  such 
evidence  as  may  reasonably  be  regarded  as  having  a  persuasive  quality. 
The  statutes  have  sought  to  free  them,  however,  from  a  narrow  cate- 
gorization of  what  may  be  regarded  as  persuasive.  In  so  doing  they 
have  given  the  administrative  agencies  the  power  to  receive  and  to 
examine  evidence  that  would  have  been  excluded  at  common  law,  and 
then,  having  examined,  to  act  upon  it  if  it  is  relevant  and  persuasive. 
Under  the  exclusionary  rules,  the  agencies  would  never  have  had  even 
the  chance  to  examine,  let  alone  to  accept  or  reject,  much  pot-entially 
useful  evidence;  because,  upon  the  basis  of  an  a  fiion.,  formulated 
doctrine  that  it  could  not  be  useful,  it  would  have  been  improper  to 
receive  it  initially. 

In  its  administration  of  the  Act.  the  Board  has  utilized  sparingly  its 
]30wer  to  depart  from  the  well-trodden  paths;  the  evidence  to  vdiich  it 
has  assigned  probative  weight  has  usually  been  of  a  character  which 
even  the  most  precedent-ridden  court  would  accept.'^'^  The  Chairman 
of  the  Board  has  said :  ^''  "In  our  deliberations  we  give  no  weight  to 
evidence  unless  we  believe  it  to  be  such  as  would  be  accorded  weight 
by  reasonable  people  in  making  important  decisions  relating  to  their 
own  aif aii-s.  That  is.  I  believe,  the  exact  judicial  test,  when  technical 
shackles  are  removed,  as  they  are  in  our  statute." 

This  policy  has  been  rather  carefully  followed  by  the  Board's  Trial 
Examiners,  as  well  as  by  the  Board  itself  in  its  final  orders.  In  over 
o.OOO  cases  which  have  been  presided  over  by  Trial  Examiners,  it  would 
be  conservative  to  estimate  that  thousands  of  objections  have  been 

*i  In  considering  offered  evidence,  tlie  Board  has  not  deemed  itself  bound  to  limit  tbe 
evidence  to  that  bearing  upon  incidents  occurring  only  before  the  filing  of  the  charges  and 
the  issuance  of  the  comiplaint,  but  has  permitted  evidence  bearing  upon  alleged  unfair 
labor  practices  even  when  happening  after  the  issuance  of  the  complaint.  E.g.,  Matter  of 
M.  Loewenstein  and  Sons,  Inc.,  6  NLRB  216  (193S)  ;  Matter  of  American  Smelting  and 
Refining  Co.,  7  NLRB  735  (193S).  The  Board  recognizes  that  the  purpose  of  the  Act  is  to 
vest  it  with  the  power  to  prevent  specified  unfair  labor  practices.  In  pursuance  of  this 
view,  the  Board  has  even  permitted  evidence  to  be  introduced  to  show  events  happening 
before  the  enactment  of  the  Act,  to  determine  whether  valuable  light  could  be  shed  upon 
the  relationship  between  the  respondent  emplo.ver  and  his  emplO.vees.  E.g.,  National  Labor 
Relations  Board  v.  Pennsylvania  Greyhound  Lines,  303  U.S.  267,  270  (1938)  ;  National 
Labor  Relations  Board  v.  Pacific  Greyhound  Lines,  303  U.S.  272.  274  (1938)  :  Matter  of 
The  A  S.  Abell  Co.,  5  NLRB  644  (1938),  partiallt/  set  asied  on  another  ground,  97  F. (2d) 
951  (C  C  A.  4th,  1938)  ;  but  cf.  National  Labor  Relations  Board  v.  Columbian  Enameling 
&  Stamping  Co.,  decided  U.S.  Sup.  Ct..  February  27,  19.39. 

«"  .1  Warren  Madden.  Address  over  the  Columbia  Broadcasting  System,  August  29,  1938, 
3  Lab.  Rel.  Rep.  9,  i;  (1938). 
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urged  by  the  viirious  parties  in  response  to  the  rulings  of  the  Tiial 
Examiners  on  evidence  questions.®^  The  Board  in  its  final  orders  has 
reversed  these  rulings  in  only  an  insignificant  number  of  instances.  Lest 
it  be  thought  that  the  ]3oard  is  overly-indulgent  of  its  Trial  Exam- 
iners, we  add  that  neither  the  Supreme  Court  nor  any  Circuit  Couit  of 
Appeals  has  held  that  the  Board  relied  on  improper  evidence  or  refused 
to  admit  evidence  or  other  material  which  should  have  been  admitted.*"' 

To  obtain  an  undei-standing  of  the  extent  to  which  the  Board  has 
itself  imposed  restraints  upon  the  admissibility  of  evidence,  it  would  be 
well  to  examine  the  Board's  treatment  of  liearsay  evidence,  for  which 
it  has  been  severely  criticized."" 

The  truth  of  the  inatter  is  that  the  admission  of  hearsay  testimony 
in  Board  proceedings  is  much  less  common  than  is  customarily  sup- 
posed, and  the  authors  have  found  no  indication  in  the  detailed  deci- 
sions of  the  Board  that  it  frequently,  if  at  all,  rests  its  findings  solely 
on  hearsay.^*  The  Board  itself  recognizes  that  much  hearsay  testimony 
is  of  doubtful  probative  Aalue,  but  nevertheless  has  found  it  unwise,  as 
have  the  more  ancient  tribunals  themselves,  to  bar  the  use  of  hearsay 
testimony  entirely.  Thus,  the  Chairman  of  the  Board  has  brit  recently 
said :  •'^  ''For  one  thing  many  of  the  witnesses  before  the  Board  have 
not  had  the  benefit  of  fomial  education  and  are  quite  unaware  of  the 
significance  of  various  facts  Avhich  may  be  relevant  to  the  proceeding. 
Consequently  it  is  often  advisable  for  the  trial  examiner  to  allow  con- 
siderable leeway  with  respect  to  hearsay  upon  the  theory  that  it  may 
introduce  or  point  the  way  to  important  leads  hitherto  undeveloped." 

In  other  situations,  the  necessity  to  protect  a  trade  union's  member- 
ship lists  or  records  from  inspection  by  the  employer-respondent  may 
lead  to  the  acceptance  of  hearsay  evidence  as  having  some  probative 
value.  In  other  instances,  tlie  Board  considers  heai^say  testimony  wdiich 
it  is  within  the  employer's  knowledge  either  to  affirm  or  deny,  but  con- 
cerning which  he  produces  no  evidence.  If,  for  example,  a  dischaiged 
employee  testifies  that  he  was  discriminatorily  discharged  and  that  em- 
ployees who  worked  next  to  him  near  his  work-bench  told  him  that  as 
soon  as  he  was  discharged  another  woi'ker  was  hired  in  his  stead,  the 
failure  of  the  company  to  offer  evidence  to  rebut  his  testimony  will 
lead  to  its  acceptance  by  the  Board.  For  the  Board  holds  the  reasonable 
view  that  in  such  instances,  since  the  ability  to  disprove  the  testimony 
of  the  discharged  employee  is  readily  available  in  the  employer's 

'^'  III  a  relatively  few  niimiber  of  cases,  usually  representation  cases,  no  objections  to  the 
arlniissibility  of  the  evidence  have  been  made  bv  anv  of  the  parties  to  the  proeeedinf;  See 
e.g.,  :Matter  of  Mosaic  Title  Company,  5  NLKB  133  <193S)  ;  Matter  of  Hanirick  Mills, 
7  NLRB  459   (1938). 

lOb.iections  to  the  conduct  of  the  hearing,  including  an.v  objection  to  the  introduction 
of  evidence,  are  stated  orally,  together  with  a  short  statement  of  the  ground  of  the 
objection,  and  are  included  in  the  stenographic  report  of  the  hearing.  No  such  objection 
is  deemed  waived  by  further  participation  in  the  hearing.  Rule.s  &  Kegs.,  art.  II,  §  28. 

•»  However,  in  Consolidated  Edison  Co.  v.  National  Labor  Relations  Board,  59  S.  Ct.  200 
(1938),  the  Court  indicated  that  the  Boards  refusal  to  receive  certain  testimony  wa.s 
"unreasonable  and  arbitrary",  but  since  the  Act  [§  10(e),  (f )  ]  affords  an  opitoitunity  to 
petition  the  Circuit  Court  of  Ai)peals  for  leave  to  adduce  additiional  evidence,  the  jieti- 
tioner  could  not  be  heard  to  complain  when  he  did  not  avail  himsielf  of  this  procedure. 

•5"  See  Hearings  Before  Committee  on  the  Judiciary  on  S.  Res.  207,  75th  Cong.,  3d  Sess. 
(1938)   82-3. 

«**  C/.  J.  Warren  Madden.  Address  at  Thirty-Sixth  Annual  Meeting.  Association  of  Ameri- 
can Law  Schools,  Dec.  30,  1938,  NLRB  Press  Rel.  Z— 101  (1938)  14-15.  Comipare  Consoli- 
dated Edison  Co.  v.  National  Labor  Relations  Board,  59  S.  Ct.  20,6  (1938),  reversing  95 
F.  (2d)  390  (CCA.  2{1,  1938)  :  National  Labor  Relations  Board  v.  Remington  Rand  Inc., 
94  F.(2d)  862  (CCA.  2d,  1938),  cert,  denied  .304  U.S.  590  (1938)  ;  National  Labor 
Relations  Board  v.  Am,erican  Potash  and  Chemical  Corp.,  98  F.r2d)  488  (CCA.  9th,  1938), 
cert,  denied,  Feb.  27,  1939;  National  Labor  Relations  Board  v.  Union  Pacific  Stages,  99 
F.(2d)   153  (CCA.  9th,  1938).  • 

"^  CI.  J.  Warren  Madden,  supra  note  G8,  at  14. 
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iccorcis  and  files,  failure  to  offer  such  evidence  should  reasonably  result 
in  assigning  some  probative  value  to  the  discharged  employee's  hear- 
say testimony.  The  alternative,  of  course,  would  be  to  compel  indi- 
A'iduals  still  in  the  service  of  the  respondent  to  give  testimony  against 
their  emploj^er. 

But  the  courts  have  suggested  that  the  Board's  power  to  utilize 
hearsay  as  the  basis  for  its  finding  is  not  unlimited : 

"He  [the  Trial  Examiner]  did  indeed  admit  mucli  tliat  would  have  been 
excluded  at  common  law,  but  the  act  siJecifically  so  provides,  section  10(b), 
20  r.S.C.A.  §60  (b)  ;  no  doubt  that  does  not  mean  that  mere  rumour  will 
serve  to  "support'  a  finding,  but  hearsay  may  do  so,  at  least  if  more  is  not 
conveniently  available,  and  if  in  the  end  the  findins  is  supported  by  the  kind  of 
evidence  on  which  reasonable  persons  are  accustomed  to  rely  in  serious  affairs."  ™ 

So,  also,  in  the  Consolidated  Edison  casc,"^  the  Supreme  Court  has 
said : 

"The  companies  urge  that  the  Board  received  'remote  heasay'  and  'mere  rumor.' 
The  statute  provides  that  the  'rules  of  evidence  pervailing  in  courts  of  law 
and  piiuity  shall  not  be  controlling.'  .  ,  .  But  this  assurance  of  a  desirable 
flexibility  in  administrative  procedure  does  not  go  so  far  as  to  justify  orders  with- 
out a  basis  in  evidence  having  rational  probative  force.  Mere  uncorroborated 
hearsay  or  rumor  does  not  constitute  'substantial  evidence.'  " 

It  seems  clear,  therefore,  tliat  the  self-imposed,  as  well  as  court- 
imposed  restraints,  upon  the  utilization  of  hearsay  evidence  as  the  basis 
for  Board  findings,  afford  adequate  protection  to  the  parties  to  the 
proceeding.  No  reasonable  purpose  would  be  served  by  the  suggestion, 
sometimes  seriously  advanced  by  the  more  hysterical  viewers-with- 
alarm,  that  the  Board  be  barred  from  consideration  of  all  hearsay 
evidence.  Indeed,  in  general,  such  a  proposal  militates  against  the 
flexibility  which  is  the  hall-mark  of  the  administrative  process,  and 
might  well  impede  the  full  administration  of  justice. 

Court  review.  It  is  sometimes  said  that — despite  the  appearance  of 
respectability  presented  by  the  Board,  despite  the  maintenance  of 
decorum  in  its  proceedings,  despite  its  professed  attentiveness  to  the 
teachings  of  the  masters  of  evidence — the  NLRB  makes  findings  of 
fact  outrageously  lacking  support  in  evidence  of  record  and  thus  nulli- 
fies the  effect  of  all  its  prior  good  deeds.  If  it  were  true  that  the  Board's 
findings  of  fact  did  not  rest  on  persuasive  evidence  adduced  at  the 
hearings,  then  of  course  the  most  punctilious  behavior  in  the  respects 
we  have  already  considered,  would  be  meaningless.  It  is  our  belief, 
however,  that  this  last  attack,  like  those  already  examined,  fails  to 
witlistand  critical  analysis. 

A  final  order  of  the  Board,  as  is  well  known,  has  only  the  coercive 
force  of  public  opinion  until  it  has  been  confirmed  by  a  Circuit  Court 
of  Appeals,  either  in  a  proceeding  brought  by  the  Board  to  enforce  or 
by  one  of  the  parties  to  set  aside  the  order.  In  the  proceedings  at  the 
appellate  stage,  the  findings  of  fact  made  by  the  Board  are  not  sacro- 
sanct. They  are  not  binding  unless  they  are  supported  by  evidence.  As 
the  Supreme  Couit  has  indicated,'^^  "All  questions  of  the  jurisdiction 
of  the  Board  and  i\\Q  regularity  of  the  proceedings,  all  questions  of 

'^"NiUionil  Labor  Hol.itions  Bofirrt  v.  Rpminffton  Ranrl,  Inc..  fsupra  noto  6S,  at  R".". 
■!T- ronpn'if'ntpd  Fclison  Co.  r.  Nat'onal  Labor  Relations  Board,  stiipra  note  fiS,  at  217. 
'2  See  National  Labor  Relations  Board  v.  Jones  &  Laujrhlin  Steel  Corp.,  301  U.S.  1,  47 
(10.".7). 
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constitutional  right  or  statutory  authority  are  open  to  examination  b}- 
the  court." 

It  is  true  of  course  tliat  the  reviewing  court  siiould  not  consider  the 
testimony  anew,  nor  pass  upon  the  credi]:)ility  of  witnesses,  nor  make 
its  own  findings,  for  the  weight  to  be  given  to  evidence  and  the  in- 
ferences to  be  drawn  therefrom  are  matters  for  the  fact-finding  body."^ 
'But  what  is  '"evidence"  which  may  be  weighed  and  which,  when  pi-es- 
ent,  supports  a  finding?  Although  the  Act  in  section  10  (e)  specifies 
that  unadorned  "evidence"  will  be  sufficient  to  support  the  Board's 
finding,  the  courts  have  frequently  added  to  the  language  of  the  pro- 
vision a  decorative  adjective  or  two.  For  example,  it  has  been  said  that 
the  plain  "evidence"  referred  to  in  the  "Wagner  Act  is  the  same  as  the 
"substantial  evidence"  referred  to  in  the  Interstate  Commerce  Act  and 
the  Federal  Trade  Act.'*  At  other  times,  courts  have  indicated  that 
when  the  statute  said  that  the  findings  should  not  be  disturbed  if  sup- 
ported by  evidence,  what  it  really  meant  was  that  the  findings  must  be 
supported  by  ^^the  evidence","  '""sufficient  evidence","^  '"''coin'petent  evi- 
dence"," '"'■'mateHal  and  relevant  evidence",'^  or  '"''relevant  evidence  of 
probative  force''\''^ 

On  its  face,  it  would  therefore  seem  that  the  courts  have  amended 
the  statutory  indication  that  mere  "evidence"  is  sufficient  to  support 
the  findings  of  the  Board.  The  authors,  however,  are  satisfied  that  the 
courts  have  in  the  main  j^roperly  interpreted  the  statutory  direction 
that  the  findings  should  not  be  set  aside  if  based  on  evidence.  Surely 
Congress  did  not  desire  unsupported  suspicion  or  theory  to  masquerade 
as  fact.  Surely  by  "evidence"  it  meant  more  than  the  whisper  of  gossip. 
By  "evidence"  it  meant  matters  that  could  influence  the  judgment  of  a 
fair-minded  man  conscientiously  seeking  to  arrive  at  the  ti-uth. 

7'  a.  National  Labor  Rplations  Board  v.  Pennsylvania  Greyhound  Lines,  303  U.S.  261 
(1938)  ;  National  Labor  Relations  v.  Washington.  Virginia  and  Maryland  Coach  Co..  sTi 
F.  (2d)  990  (C.  C.  A.  4th,  1938)  ;  National  Labor  Relations  Board  v.  Wallace  Manufacturing 
Co.,  95  F.  (2d)  818  (C.  C.  A.  4th,  1938)  ;  National  Labor  Relations  Board  v.  Oregon  Worsted 
Co.,  96  F.(2d)  193  (C.  C.  A.  9th,  1938)  ;  National  Labor  Relations  Board  v.  Biles-Coleman 
Lumber  Co.,  96  F.(2d)  197  (C.  C.  A.  9th,  1938)  :  Fansteel  Metallurgical  Corp.  v.  National 
Labor  Relntions  Board,  9S  F.  (2d)  375  (C.  C.  A.  7th,  1938),  aff'd  U.S.  Sup.  Ct., 
Feb.  27,  1939. 

'*  See,  e.g..  Washington.  Virginia  and  :^Tarvland  Coach  Co.  y.  National  Labor  Relations 
Board,  301  U.S.  142  (1937)  ;  Jeffery-DeWitt  Insulator  Co.  v.  National  Labor  Relations 
Board,  91  F.  (2d)  134  (C.  C.  A.  4th,  1937)  ;  Appalachian  Electric  Power  Co.  v.  National 
Labor  Relations  Board,  93  F.  (2d)  985  (C.  C.  A.  4th,  1938)  ;  National  Labor  Relations 
Board  v.  Thompson  Products  Co..  97  F.  (2ri)  13  (C.  C.  A.  6th.  193R)  :  Ballston-Stillwnter 
Knitting  Co.  v.  National  Labor  Relations  Board.  98  F.  (2d>  758  (C.  0.  A.  2d.  1938).  But 
cf.,  e.a..  National  Labor  Relations  Board  v.  Oregon  Worsted  Co..  96  F.  (2rl)  193  r^C.  C.  X 
9th.  19.38)  ;  Clover  Fork  v.  National  Labor  Relations  Board,  97  F.(2d)  331  (C.  C.  A.  6th, 
1938). 

Tn  words  which  have  often  been  cited  with  approval  by  other  courts,  the  Fourth  Circuit 
Court  of  Appeals  has  indicated  that  "substantial  evidence  is  evidence  furnishing  a  sul> 
stantial  basis  of  fact  from  which  the  fact  in  issue  can  be  reasonably  inferred,  and  the 
test  is  not  satisfied  by  evidence  which  merely  creates  a  susricion  or  which  amounts  tono 
more  than  a  scintilla  or  which  gives  equal  support  to  inconsistent  inferences."  Apnalachian 
Electric  Power  Co.  v.  National  Labor  Relations  Bonrrl.  93  F.  (2d)  985.  9.<^9  (C  C.  A.  4th, 
1938)  :  accor-d  :  National  Labor  Relations  Board  v.  Thompson  Products,  97  F.  (2d)  13.  15 
(C.  C.  A.  6th.  1938). 

""National  Labor  Relations  Board  v.  Fruehauf-Tr.iiler  To..  301  U.S.  49  (1937)  :  N'ltionnl 
Labor  Rplations  Board  v.  Friedman-Harrv  Marks  Clothinsr  Co..  301  U.S.  58  fl937)  ;  Na- 
tionnl  Labor  Relations  Board  v,  American  Potash  and  Chemical  Corp.,  98  F.  (2d)  488 
(C.  O   A.  9th.  193S).  cert,  tleiued,  Feb.  27.  19.'19. 

■»  Standard  Lime  and  Stone  Co.  v.  National  Labor  Relations  Board,  97  F.r2d)  531 
(C.  C.  A.  4th.  193.S)  :  National  Labor  Relations  Board  v.  Hopwood  Retinning  Co..  98  F.f2d) 
97  fr.  C.  A.  2ri.  1937). 

"National  Labor  Relations  Board  v.  Bell  Oil  &  Gas  Co.,  98  F.(2d)  870  (C.  C.  A.  5th. 
193C). 

"National  Labo'-  Relations  Bo^r'^'  v.  B-^il  Oil  .&  Gas  Co..  98  P.  (2d)  406  (C.  C.  A.  5th, 
193S).  rehcnrinn.  9S  F.C2d)  408  fC.  C,  A.  5th.  193<s). 

"9  Peninsula"-  &  Occidental  Steamshin  Co.  v.  National  Labor  Relations  Board,  98  F.  (2d) 
411  (C.  C.  A.  5th,  1938),  cert,  denied,  59  S.  Ct.  248  (1938). 
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"V^^len  the  courts  speak  of  suhstantial  evidence  or  material  and  rele- 
vant evidence  they  neither  extend  nor  restrict  the  import  of  the  legis- 
lative prescription,  except  verbally.  "V^Hien  they  speak  of  comq^etent  evi- 
dence or  of  evidence  of  prohative  force,  liowever,  they  may  be  adding 
an  entirely  new  concept;  these  words  may  snggest  that  the  evidence 
must  do  niore  thcan  pei*suade  the  mind  of  a  fair  judge — that  it  must 
also  fit  into  a  recognized  category  of  ''legal''  evidence.  If  this  be  the 
meaning  of  tlie  courts  in  questions,  they  have  indeed  amended  the  Act, 
for.  as  has  been  shown  in  earlier  discussion,  it  was  desired  by  Congress 
to  free  the  Board  from  the  rules  of  evidence  qua  rules.  An  instaiice 
of  such  aberrational  interpretation,  clearly  illustrating  the  possible 
difficulties,  is  National  Lahor  Relations  Board  v.  Bell  Oil  and  Gas  Co.^^ 
There  the  Circuit  Court  of  Appeals  acknowledged  that  the  Board  was 
not  bound  by  the  previously  prevailing  rules  of  evidence.  Yet,  it  con- 
tinued, when  it  fell  to  the  court  to  consider  whether  findings  of  fact 
made  by  the  Board  were  supported  by  evidence,  the  court,  was  still 
restricted  by  the  "rules  of  evidence  prevailing  in  courts  of  law  and 
equity."  Hence,  it  said,  it  could  not  and  would  not  consider  certain 
hearsay  and  opinion  testimony  urged  as  contributing  to  the  evidential 
foundation  of  the  Board's  conclusions.  Note  that  the  court  did  not  con- 
clude that  the  particular  testimony  had  no  persuasive  quality,  but 
rather  that  it  was  by  its  very  nature  so  incompetent  as  to  prevent  an 
appellate  court  from  even  looking  at  it  I 

We  have  said  that,  by  and  large,  little  fault  is  to  be  found  with  the 
judicial  interpretation  of  the  statutoiT  language  relative  to  XLRB 
findings.  We  agree  that  "evidence"  means  "substantial  evidence''.  The 
extraordinary  thing  is  that  many  judges,  if  the}-  were  themselves  to  be 
judged  by  their  deeds  rather  than  words,  would  be  found  giiilty  of 
tlimking  that  "substantial  evidence"  means  something  quite  different — 
that  it  means  "Evidence  which  persuades  me  as  a  judge;  if  I  am  not 
satisfied,  it  must  be  insubstantial." 

An  example  is  a  case  involving  an  allegedly  discriminatory  failure 
to  rehire.  The  record  clearly  showed  and  the  Board  found  that  the  em- 
|)loyee  had  worked  for  the  respondent  for  nearly  ten  years,  had  during 
that  time  never  been  warned  of  inefficiency,  and  had  seniority  over  all 
other  workei^s  in  his  classification ;  that  he  was  an  active  and  identified 
union  I'epresentative ;  that  following  a  stiike  the  employee  was  not 
rehired,  despite  his  seniority  and  his  efficiency,  while  all  the  other  men 
in  his  classification  were  re-employed  and  another  non-union  worker 
was  offered  part-time  employment;  that  the  respondent's  superintend- 
ent had  stated  to  an  officer  of  the  NLEB  that  he  would  not  re-engage 
the  employee  because  of  his  efforts  to  "intimidate"  non-union  em- 
ployees, although  the  record  showed  no  acts  of  "intimidation"  but  only 
a  concededly  proper  solicitation  of  union  membership.  In  the  face  of 
the  record  and  of  these  fhidings,  the  reviewing  court  held  that  there 
was  no  "substantial  evidence"  that  there  was  any  discrimination 
against  iho.  employee  because  of  union  membership. 


81 


8iCnefl  Kupra  notP  78. 

«  National  Labor  Relations  Board  v.  Bell  Oil  &  Gas  Co.,  supra  note  77  ;  cf.  Matter  of 
BpII  Oil  &  Gns  Co.,  1  NLRB  562  (1937)  ;  Brief  for  Petitioner  in  Fifth  Circ.  Ct.  of  App., 
No.  S712,  Nov.  Term,  1937. 
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In  another  instance,  National  Lahor  Relations  Board  v.  Columbian 
PJnamcUng  cC-  Stamping  Coni^mny,  decided  by  the  Supreme  Court  on 
February  27,  1939,  the  record  chronicled  a  series  of  unsuccessful  ne- 
t^otiations  between  the  employer-respondent  and  the  union,  eventuat- 
mg  in  a  strike  on  March  23,  1935,  by  450  of  respondent's  500  em- 
ployees. The  strike  continued  until  July  23,  when  the  respondent 
resumed  operations.  The  XLRB  subsequently  determined  that  the 
respondent  had  failed  to  bargain  collectively  with  the  representatives 
of  the  employees,  and  because  of  this  violation  of  the  Act,  the  Board 
ordered  the  employer  to  reinstate  its  employees  and  to  desist  from 
further  refusal  to  bargain  with  the  union.  The  finding  upon  which 
this  order  rested  was  thought  by  Justice  Stone,  writing  for  a  divided 
Court,  to  be  ''without  support.-'  In  order  to  hold  that  the  employer 
had  declined  to  bargain  with  his  employees,  it  was  necessary  (said 
Justice  Stone)  that  the  employees  "must  at  least  have  signified  to  the 
respondent  their  desire  to  negotiate."  It  was  here,  the  Justice  thought, 
that  the  Board  had  failed  to  establish  a  case  against  the  employer,  for 
there  was  in  his  estimation  no  substantial  reason  to  believe  that  the 
employees'  desire  to  negotiate  had  been  brought  to  the  respondent's 
attention. 

Let  us  look  at  the  record. 

The  record  of  the  hearing  before  the  Board's  Trial  Exammer  con- 
tains direct  and  uncontradicted  testimony  that  on  July  23,  two  con- 
ciliators of  the  Conciliation  Service  of  the  United  States  Department 
of  Labor,  acting  at  the  rerpiest  of  the  union,  conferred  for  three  hours 
with  the  respondent's  president,  in  an  effort  to  arrange  a  meeting  be- 
tween him  and  union  representatives.  The  president  agreed  to  this 
meeting,  and  acknowledged  in  his  testimony  that  he  understood  the 
purpose  of  the  requested  conference;  later,  however,  he  informed  one 
of  tlie  conciliators  by  telephone  that  he  would  not  meet  with  either  the 
conciliators  or  the  union  committee,  and  this  refusal  was  in  turn  com- 
municated by  the  conciliator  to  the  union. 

The  employer's  refusal  could  not.  in  the  light  of  evidence  in  the 
record,  be  justified  on  the  ground  that  his  relations  with  the  union  were 
of  such  a  character  that  anv  attempt  to  necfotiate  would  be  futile. 
While  it  is  true  that  the  parties  had  some  weeks  previously  broken  off 
direct  communications,  it  is  also  true,  as  the  Board  found,  that  condi- 
tions were  markedly  different  when,  on  July  23,  tlie  employer  once 
more  declined  to  meet  with  the  union.  Limitations  of  space  prevent  a 
complete  statement  of  the  facts  here.  It  suffices  for  present  purposesto 
note  that  on  Julv  23  the  respondent's  factory  was  re-opening;  martial 
law  had  been  declared  and  picketing  had  been  forbidden  :  the  employer 
had  struck  at  the  morale  of  the  strikers  by  directly  soliciting  individual 
members  to  return  to  work.  One  might  readily  infer  from  what  has 
just  been  said  that  the  union  would  bv  now  be  prepared  to  discuss  in  a 
conciliatory  way  the  possibility  of  settlinjx  its  disa<rreements  with  the 
employer,  by  compromise  if  not  bv  outright  capitulation.  But  nothing 
need  be  left  to  inference,  for  in  fact  the  union  did  request  the  Labor 
Department  conciliators,  who  were  on  the  scene  for  the  sole  purpose  of 
effpf^tino-  a  settlement  of  the  dispute,  to  approach  the  respondent  on  be- 
half of  the  employees,  and  to  arrange  for  them  a  conference  with  the 
employer. 
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On  this  evidence  the  Board  fonnd  that  the  respondent  had  viohited 
the  Act  by  refusing  to  bargain  collectively  v;ith  the  ^epresentati^•es  of 
his  employees.  Its  conclusion  was  energetically  endorsed  by  the  Seventh 
Circuit  Court  of  Appeals  which,  although  setting  aside  the  Board's 
order  for  other  reasons  not  material  to  the  present  discussion,  stated 
that  it  did  not  "approve  or  uphold  tlie  refusal  of  the  respondent  to 
meet  the  request  of  the  conciliators  and  enter  into  negotiations  looking 
towards  the  settlement  of  disputes  after  the  employees  had  quit  their 
employment.  Respondent's  emplo^-ees  were  largely  unionized.  Undei- 
the  Act,  respondent,  when  requested  to  negotiate,  had  a  moral  duty  to 
do  so.  .  .  .  Instead  it  lent  a  f  riendl}'-  ear  to  unwise  counsel  v.'holly  out  of 
sympathy  with  the  legislation  designed  to  avoid  and  settle  capital- 
labor  disputes.  It  erred  in  its  refusal  to  respect  that  law  and  ignored 
the  request  of  those  charged  with  the  burdensome  task  of  working  out 
a  peaceful  solution  of  what  had  become  a  bitter  controversy.  There  is 
little  or  no  explanation  which  we  can  find  for  their  refusal,  save  an 
open,  defiant  flouting  of  the  law  of  the  land.'"  *- 

Despite  all  this,  Justice  Stone,  with  two  of  his  colleagues  dissenting 
and  a  third  not  participating,  felt  that  the  Board's  findings  could  not 
be  sustained  because  there  was  "no  evidence  that  the  Union  gave  to  the 
employer,  through  the  conciliators  or  otherwise,  any  indication  of  its 
willingness  to  bargain". 

The  authoi-s  fiu-d  it  difficult  to  reject  the  view  of  the  dissenting 
Justices,  that  "to  conclude  that  the  company — through  its  president — 
was  unaware  that  the  conciliators  were  acting  at  the  instance  of  the 
T'nion,  and,  therefoie,  is  not  to  be  held  responsible  for  its  flat  refusal 
to  meet  with  its  em])loyees,  is  both  to  ignore  the  record  and  to  shut 
our  eyes  to  the  realities  of  the  conditions  of  modern  industry  and  indus- 
trial strife.  The  atmosphere  of  a  strike  between  an  employer  and 
emplovees  with  whom  the  employer  is  familiar  does  not  evoke,  and 
should  not  require,  ]Hinctilious  observance  of  legalistic  formalities  and 
social  exactness  in  discussions  relative  to  the  settlement  of  the  strike. 
It  is  difficult  to  imagine  that — during  several  hours  of  conversation 
between  the  conciliators  and  the  company's  president  concerning  a 
future  meeting  of  I^nion  and  company — the  conciliatoi'S  refrained 
from  reference  to  the  Union's  request  that  the  conciliators  arrange  such 
a  future  meeting.  In  a  realistic  view,  tlie  company's  statement  of 
July  23  to  the  conciliators,  that  it  would  meet  with  them  and  the 
Union,  clearly  indicated  the  comi^anv's  acceptance  af  the  fact  that  the 
conciliators  were  appearing  for  the  Union.  The  company's  declaration 
to  the  conciliators,  several  days  later,  that  it  woukl  not  meet  with  the 
Union  or  the  conciliators,  equallv  represents  the  company's  recoj^nition 
and  acceptance  of  the  fact  that  the  conciliators  were  a  means  of  dealing 
with  the  Union." 

Still  another  case,  NafioiwI  Labor  Relations  Board  v.  The  Sa?uls 
MamrfaH-armq  Comvany,  decided  by  the  Supreme  Court  contenijio- 
raneously  with  the  Columhian  case  vre  haA^e  just  discussed,  exhibits  a 
determination  bv  judges  that  the  Board's  findings  rested  ui:)on  a  bar- 
ren record,  although  other  judges,  by  dissenting,  showed  that  in  their 
estimation  tlie  findings  were  supported  by  persuasive  evidence. 

S2  National  Labor  Relations  Board  v.  Columbia  Enameling  &  Stamping  Co.,  9G  F.    (2(1) 
94S,  954  (CCA.  7th,  1938). 
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In  tlie  S(mds  case  the  respondent-employer  and  a  union  of  its  work- 
ers had  disagreed  in  tlieir  interpretation  of  the  employer's  rights  under 
a  contract  governing  their  relations.  Because  of  the  disagreement  the 
employer  closed  down  its  plants  on  August  21,  1935,  "until  further 
notice."'  On  September  4,  however,  the  plant  (without  any  notice  to  the 
former  employees  who  were  members  of  Union  A)  was  reopened;  and 
when  it  was  reopened,  it  was  stalled  with  new  men  recruited  from 
rival  Union  B  and  from  a  county  relief  organization,  wliile  the  mem- 
bers of  Union  A  were  not  called  back  to  work.  The  Board,  after  a 
hearing,  concluded  that  the  respondent  had  refused  employment  to  the 
men  because  they  w^ere  members  of  Union  A ;  and  it  concluded  also 
that  the  respondent  had  disregarded  its  statutory  duty  to  bargain 
collectively  with  its  employees'  representatives.  The  tourt,  in  an 
opinion  by  Justice  Eoberts,  two  Justices  dissenting  and  a  third  not 
participating,  thought  that  these  conclusions  were  arbitrary. 

Again,  let  us  look  at  the  record. 

In  the  first  place,  the  Board  had  before  it  a  record  containing  testi- 
mony which,  if  believed,  established  that  the  officers  of  the  respondent 
were  definitely  hostile  toward  Union  A  and  were  friendly  toward 
Union  B  following  strikes  which  had  been  successfully  conducted  by 
the  former  in  May  and  June,  1935,  only  a  few  months  before  the  events 
which  gave  rise  to  the  present  case.  The  Board's  finding  that  hostility 
toward  Union  A  did  exist,  was  supported  by  testimony  that  the 
respondent's  superintendent  preferred  Union  B  because  it  was  "a  more 
conservative  union"  and  "more  apt  to  arbitrate  with  any  management 
before  they  walked  out  on  strike" ;  the  statement  of  the  assistant  super- 
intendent (described  by  Justice  Roberts  as  a  "shipping  clerk")  to  a 
laid-off  member  of  Union  A  that  "I  will  get  you  back  when  we  break 
this  union  up";  testimony  that  the  respondent's  secretary-treasurer 
had  offered  re-employment  to  two  members  of  Union  A  upon  condition 
that  they  drop  affiliation  with  Union  A  and  join  Union  B  (contradicted 
Ijy  the  secretary-treasurer,  who.  however,  admitted  that  he  obtained  an 
application  card  of  Union  B  for  one  of  the  men  and  stressed  to  both 
men  the  allegedly  advantageous  wage  provisions  of  an  agreement  with 
Union  B)  ;  the  uncontradicted  testimony  of  a  member  of  Union  A  that 
the  secretary-treasurer  intimated  to  him  that  Union  A  was  trying  to 
"break"  him;  and  the  testimony  of  the  secretary-treasurer  that  when 
another  member  of  Union  A  sought  re-employment  after  the  plant 
reopened,  he  chided  the  old  employee  for  having  picketed  the  plant 
together  with  other  members  of  Union  A,  and  then  concluded  discus- 
sion by  stating  that  no  jobs  were  open. 

The  employer  denied  that  its  refusal  to  re-employ  the  members  of 
Union  A  was  attributable  to  an  attempted  discrimination.  Instead,  it 
was  variously  suggested  that  tlie  failure  to  give  jobs  to  the  workers 
who  belonged  to  that  organization  was  a  consequence  of  their  having 
violated  their  contract  with  the  respondent;  that  the  employees  of 
Union  A  were  too  highly  paid,  so  that  respondent  was  compelled  to 
reduce  expenses  by  hiring  men  at  a  lower  wage  rate ;  and,  finally,  that 
none  of  the  members  of  Union  A  had  applied  for  re-instatement  until 
all  of  their  places  were  filled. 

The  respondent's  first  explanation  is  somewhat  shaken  by  the 
presence  in  the  record  of  evidence  indicating  that  the  employer  sought 
to  re-employ  four  members  of  Union  A,  of  whom  some  had  actually 
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been  members  of  the  nesotiatins:  committee  of  Union  A  and  were  thus 
jn'obably  peculiarly  guilty  of  the  alleged  offense  of  ''contract-break- 
ing,"' Xor  does  the' record"  give  force  to  the  employer's  second  sugges- 
tion, that  the  reason  for  the  discharge  is  attributable  to  a  desire  for 
economy ;  for,  so  far  as  the  evidence  discloses,  the  respondent  never  so 
much  as  hinted  to  Union  A  prior  to  the  closing  of  the  plant  that  it 
desired  to  negotiate  concerning  wage  rates.  The  employer's  final  sug- 
gestion that  none  of  the  members  of  Union  A  applied  for  re-instate- 
ment  until  all  of  their  places  were  filled  fails  to  carry  conviction,  since 
the  men  were  given  every  reason  to  believe  that  they  would  be  notified 
to  return  to  their  jobs;  since,  further,  some  positions  were  filled  by  the 
employer  prior  to  the  date  of  the  reopening,  before  the  members  of 
T'nion  A  knew  their  positions  were  being  filled,  and  before  they  had 
any  opportunity  to  apply  for  them ;  and  since,  in  any  event,  it  was  clear 
that  the  employer  was  cletennined  not  to  rehire  members  of  Union  A, 
so  that  formal  application  would  have  been  a  futility. 

In  the  light  of  such  a  record  it  should  not  occasion  surprise  that  the 
Board  believed  the  employer  had  discriminatorily  discharged  the  mem- 
bers of  Union  A,  or  that  its  belief  was  "fortified  rather  than  weakened" 
by  the  inconsistent  and  contradicted  explanations  advanced  by  the 
employer  for  his  discharges. 

The'  opinion  of  Justice  Roberts,  however,  does  surprisingly  reflect 
surprise  that  the  Board  reasoned  as  it  did.  The  opinion  first  recounts 
"respondent's  long  course  of  conduct  in  respect  of  union  activities  and 
in  dealing  freely  and  candidly"  with  Union  A,  which,  it  is  suggested, 
'•definitely  refutes"  any  conclusion  that  the  respondent  was  hostile  to 
that  organization.  Then  the  opinion  briskly  brushes  to  one  side  the 
statements  of  the  superintendent  and  assistant  superintendent  concern- 
ing Union  A,  for  "Neither  of  the  men  who  are  quoted  held  such  a 
position  that  his  statements  are  evidence  of  the  company's  policy, . . ." 
Curiously  enough,  the  conclusion  of  Justice  Roberts  concerning  the 
significance  to  be  assigned  the  pronouncements  of  these  supervisory 
officers,  is  a  conclusion  which,  so  far  as  the  authors  are  able  to  discover, 
the  Justice  did  not  bother  to  rest  upon  any  evidence,  substantial  or 
otherwise.  Even  more  startling  is  the  facility  with  which  Justice 
Roberts  completely  disregarded — did  not  even  note  the  existence  of— 
evidence  showing  that  the  secretary-treasurer,  who  was  actively  in 
charge  of  the  employer's  labor  policy,  was  opposed  to  Union  A. 

In  addition  to  the' findings  of  discriminatory  discharge,  the  Board 
also  found  that  on  August  21,  when  the  plant  was  closed,  there  was 
nothing  to  indicate  that  a  permanent  impasse  had  been  reached.  Sub- 
stantially uncontradicted  evidence  shows  the  following :  The  employer 
and  the  union  were  "diametrically  opposed"  in  their  interpretation  of 
the  seniority  provisions  of  a  contract  entered  into  on  June  15,  1935. 
Their  disagreement  led  on  August  19  to  a  suggestion  by  the  secretary- 
treasurer  or  by  the  union  itself  (there  is  a  conflict  as  to  who  did  the 
suggesting,  but  not  as  to  what  was  suggested)  that  the  union  committee 
sh-ould  choose  either  to  consent  to  the  operation  of  part  of  the  plant 
with  junior  employees  and  the  temporary  shut-down  of  the  other 
de}~)artments.  or  a  temporarf/  shut-down  of  the  entire  plant.  It  was 
understood  that  the  plant  would  remain  closed  until  sufficient  orders 
accumulated  to  warrant  the  taking  back  of  all  the  "old"  men  in  their 
own  departments.  The  Committee  consulted  its  members  and  found 
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that  the  unionists  desired  the  tem^mrary  slmt-down  of  the  entire  plant, 
whereupon  on  August  21  the  plant  was  shut,  though  neither  the  union 
nor  the  respondent  seems  in  any  respect  to  have  regarded  the  closing 
as  a  strike  on  the  one  hand  or  as  a  lockout  on  the  other.  On  the  day  of 
the  closing  the  management  posted  a  notice  on  the  time  clock  reading 
"The  factory  will  shut  down  Wednesday,  August  21st,  until  further 
notice." 

At  this  stage,  then,  one  might  conclude  that  negotiations  between 
the  parties  were  in  a  state  of  suspension,  rather  than  in  a  state  of  col- 
lapse. The  closing  pf  the  factory,  under  the  circumstances,  might  be 
regarded  either  as  an  armistice  or  as  a  surrender,  but  scarcely  as  an 
indication  that  from  that  day  the  employer  was  warranted  in  proceed- 
ing as  though  all  his  employees  had  been  lawfully  discharged  so  that 
there  was  no  longer  an  obligation  to  bargain  with  their  representatives. 

But  even  if  it  were  to  be  assumed  that  on  August  21  the  parties  had 
arrived  at  an  impasse  in  respect  of  their  rights  under  the  contract  of 
June  15,  it  would  not  follow  that  the  employer's  obligation  to  negotiate 
was  at  an  end ;  for  the  understanding  arrived  at  on  that  day  and  the 
events  wiiich  occurred  later,  brought  forward  new  issues  quite  apart 
from  those  arising  under  the  contract.  Of  still  more  significance  is  the 
fact  that,  immediately  after  August  21,  the  employer  itself  brought 
sharply  to  the  foreground  the  fundamental  issue  of  wage  rates,  as  to- 
which  there  had  been  no  attempt  to  bargain  collectively  with  Union  A, 
and  as  to  which  no  subsequent  attempt  was  made  or  opportunity 
given  by  the  respondent.  The  Board  upon  all  this  evidence  concluded 
that  the  employer's  failure  to  meet  and  bargain  with  Union  A  after 
August  21,  taken  together  with  its  dealings  with  Union  B,  was  a 
violation  of  the  obligation  imposed  by  the  Act  to  bargain  collectively 
with  its  employees'  representatives. 

But.  Justice  Roberts  concluded  otherwise.  In  his  view,  the  respond- 
ent was  not  under  a  continuing  duty  to  negotiate,  since  "When  the 
representatives  of  the  two  parties  separated  on  August  21st,  no  further 
negotiations  were  pending,  each  had  rejected  the  other's  proposals, 
and  there  were  no  arrangements  for  a  further  meeting."  What  Justice 
Roberts  omitted  to  note,  however,  was  the  presence  of  the  matei-ial 
indicated  alK)ve,  showing  that  while  literally  speaking  "no  ai'range- 
ments  for  a  further  meeting"  had  been  made,  still  the  parties  con- 
templated a  resumption  of  negotiations  ratlier  tlian  a  final  severance 
of  relations  when  they  "separated  on  August  21st'\  As  was  true  in  the 
other  branch  of  the  case,  the  opinion  at  this  point  merely  ignores  the 
circumstances  which  buttress  the  Board's  findings;  and  as  to  the  in- 
ference of  the  Court  itself,  that  further  negotiations  were  neither  con- 
templated nor  conceivably  useful,  the  opinon,  ironically,  fails  to  point 
to  any  evidence  which  compels  that  single  inference  and  allows  no 
other. 

These  not  unrepresentative  illustrations  of  judicial  intrusion  into 
the  fact-finding  process  have  been  detailed  not  in  order  to  ridicule  the 
courts  which  have  usurped  the  administrative  function,  but  because 
they  serve  strongl}^  to  emphasize  the  extraoidinary  proportions  of  the 
NLRB's  triumphs  when  its  fact  finding  have  been  at  issue.  A  largely 
unfriendly  and  an  occasionally  unrestrained  judiciary  has  had  numer- 
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oiis  occasions  to  consider  specifically  whether  the  findings  of  fact  made 
by  the  Board  were  supported  by  that  substantiality  of  evidence  which 
would  prevent  their  being  regarded  as  arbitrary.  In  fewer  than  ten 
instances  has  an  NLRB  order  been  completely  set  aside  because  it  was 
not  based  on  findings  amply,  as  the  courts  thought,  supported  by 
evidence. 

A  record  of  this  character  can  give  but  slight  comfort  to  those  who 
would  have  the  public  believe  that  the  Board  is  an  irresponsibly 
arbitrai-y  trier  of  facts.  Unless  we  are  to  assume  that  the  federal  courts 
hA\e  themselves  shirked  the  responsibility  of  careful  adjudication,  we 
must  conclude  that  the  Board  has  scruputously  predicated  its  orders 
upon  evidence — and  upon  evidence,  moreover,  whose  acceptability  in 
a  trial  court  would  by  and  large  not  be  seriously  doubted. 

It  is  fruitless  to  suggest  that  the  record  is  insignificant  because 
affirmance  of  the  Board's  findings  does  not  necessarily  indicate  that 
the  courts  would  themselves  have  reached  the  same  conclusions,  if  the 
matters  had  been  submitted  to  them  originally.  This  is  of  course  true 
as  a  matter  of  theory,  though  it  may  be  suspected  that  variance  be- 
tween court  and  administrative  appraisal  of  the  evidence  is  less  fre- 
quent in  practice  than  might  be  possible  under  the  hypothesis.  Yet,  if 
we  assume  arguendo  that  in  no  instance  did  the  courts  agree  with 
(though  they  accepted)  the  conclusions  of  the  triers  of  fact,  there  is 
still  not  the  slightest  reason  to  assert  that  the  Board's  findings  were 
arbitrary  in  character.  This  follows  inescapably  from  the  formula- 
tion of  the  "substantial  evidence"  rule:  The  evidence  is  substantial  if 
it  could  bring  conviction  to  an  honest  mind  dispassionately  probing 
into  the  facts.  Clearly  if  the  court  concludes  that  the  Board  acted  upon 
evidence  of  that  character,  there  is  no  room  to  say  that  the  Board  acted 
arbitrarily ;  the  most  that  can  properly  be  said  is  that  the  record  may 
have  been  such  as  to  permit  of  contrary,  but  equally  honest  and  reason- 
able, findings  as  to  what  it  established.  Yf  e  must  remember  that  in  the 
type  of  issues  disputed  before  the  NLRB,  the  process  of  trial  can  pro- 
duce only  a  belief  concerning  the  facts,  rather  than  a  disclosure  of  the 
facts  themselves.  It  is  obvious  that  a  reviewing  court,  in  examining  a 
record  made  before  the  NLRB,  has  no  readier  access  to  the  facts  than 
did  the  Board ;  like  the  Board,  it  must  be  content  to  have  a  belief  con- 
cerning the  facts,  rather  than  knowledge  of  them.  Once  we  understand 
that  what  we  will  end  with  in  any  case  is  only  a  conclusion  as  to  what 
the  facts  were  ( V7hether  it  be  the  conclusion  of  the  Board  or  of  a  court) , 
we  must  put  aside  the  quest  for  absolute  tightness^  and  be  satisfied 
instead  by  an  inquiry  into  whether  the  conclusion  was  a  reasonable 
one.  This  is  the  very  task  assigned  to  the  courts  by  the  National  Labor 
Relations  Act.  They  have  performed  their  task.  And  they  have  decided 
that  the  NLRB's  conclusions  were  of  that  quality  of  reasonableness 
which  entitled  them  to  acceptance  and  to  the  courts'  aid  in  enforce- 
ment. 
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VI. 

The  Etjles  of  the  Board  Concerning  the  Issuance  of  Subpoenas 

Are  Unfair  ^^ 

The  attack  upon  the  Board's  exercise  of  the  subpoena  power  is  two- 
fold. It  has  been  insisted  that  the  Board  too  generously  issues  sub- 
poenas for  use  by  its  own  agents,  and  that  it  too  niggardly  issues  them 
for  use  by  others.^*  We  are  inclined  to  believe,  on  the  contrary,  that 
tlie  Board  has  exhibited  a  proper  restraint  in  both  respects,  and  that 
there  is  no  present  abuse  connected  with  the  XLRB's  compulsive  proc- 
ess which  calls  for  a  legislative  corrective. 

Although  the  Act  permits  the  Board  to  prosecute  "any  inquiry 
necessary  to  its  functions  in  any  part  of  the  United  States",*^  the  Board 
has  utilized  the  subpoena  power  only  in  connection  with  the  prepara- 
tion and  progress  of  a  trial  hearing.  It  has  not  utilized  subpoenas  in 
the  course  of  the  fact-finding  inquiries  which  it  conducts  through  its 
Division  of  Economic  Research,  nor  have  the  review  attorneys  or  the 
Board  itself  obtained  information  via  subpoena  to  supplement  any 
matters  discussed  at  the  trial  hearing.  In  no  instances  have  subpoenas 
issued  in  aid  of  an  ex  parte  investigation,  or,  as  some  would  put  it,  an 
"inquisition",  except  that  prior  to  the  issuance  of  a  complaint  sub- 
poenas have  occasionally  been  used  to  obtain  material  which  will  dis- 
close wdiether  the  employer  is  subject  to  the  jurisdiction  of  the  Board.^^ 
Today,  the  use  of  subpoenas  even  to  this  limited  extent  is  rarely  neces- 
sary, for  most  employers  voluntarily  present  their  business  records  for 
the"  inspection  of  the  Board's  representatives.  Once  the  proceeding  has 
formally  commenced,  the  Board's  counsel,  barring  unforseen  incidents, 
has  had  little  occasion  to  request  the  aid  of  compulsory  process,  except 
when  present  employees  of  the  respondent,  ov  the  relatives  of  such 
employees,  have  exhibited  a  reluctance  to  testify  for  fear  that  continu- 
ance oi  employment  might  be  jeopardized  by  their  appearing. 

Almost  never  do  employers  in  complaint  proceedings  have  any  need 
for  subpoenas  either  before  or  during  the  course  of  the  hearing.  Docu- 
mentary evidence  relating,  for  example,  to  the  alleged  encouragement 
of  a  company  union  or  to  the  alleged  discriminatory  discharge  of  cer- 
tain employees,  will  almost  always  be  found,  if  at  all,  in  the  employer's 
own  files  and  records ;  and  the  respondent's  witnesses  attend  to  testify 

^^  Cf ,  e.g ,  John  Lord  O'Brian,  Address  before  Young  Republican  Clubs,  N.T.  Times, 
October  16,  1938.  ,^,    „  ^ 

^  See  Act,  S  11(1)  ;  Rules  &  Regs.,  art.  II,  §  21 ;  id.  art.  Ill,  §  4. 

85  Act  §  5  The  Board  is  also  permitted  to  have  access  for  the  purposes  of  examination 
and  transcription,  to  evidence  of  an.v  person  being  investigated  or  proceeded  against  that 
relates  to  the  matter  under  investigation.  Ihid.  It  is  clear  that  the  Board  is  vested  with 
investigatory  powers  into  the  relation  between  emplo.vers  and  emplo.vees  only  when  that 
relation  affects  interstate  commerce  [Eagle-Picher  Lead  Co.  1.  Madden,  15  F.  Supp.  407 
(NI)  Okla.  1936)],  and  that  such  provisions  for  search  and  seizure  by  the  Board  do  not 
violate  the  Fourth  Amendment,  for  the  Board  lacks  the  power  to  enforce  attendance  of 
witnesses  or  the  production  of  evidence,  but  must  await  judicial  examination  of  the  pro- 
priety of  any  demand.  Precision  Castings  Co.  1.  Boland,  13  F.  Supp.  877  (W.D.N.Y.  1936). 

*»  The  General  Counsel  has  instructed  that  Board  attorneys  must  request  the  Board  to 
issue  subpoenas  a  reasonable  period  of  time  before  the  commencement  of  the  hearing,  so 
that  the  Secretarv  of  the  Board  may  pass  on  their  requests  seasonably. 

The  Act  provides  that  anv  member  of  the  Board  may  issue  subpoenas  requiring  the 
attendance  and  testimonv  of  witnesses.  Section  11(1).  As  a  matter  of  practice,  any  appli- 
cation for  the  issuance  of  a  subpoena  which  is  filed  before  the  commencement  of  the  hearing, 
regardless  of  the  identitv  of  the  petitioner,  must  clear  through  the  Secretary's  office  in 
Washington.  After  the  commencement  of  the  hearing,  the  Trial  Examiner  rules  directly 
upon  all  applications,  whether  made  by  the  employer,  labor  union,  or  the  Board  attorney 
liiraself. 
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witliout  compulsion  by  the  Board.-"  At  times,  for  reasons  not  readily 
compreliended.  employers  in  complaint  proceedings  have  recjuested  the 
production  of  tlie  constitution  and  by-laws  of  labor  unions,  or  material 
treating  of  their  internal  administration.  In  such  instances,  the  consti- 
tution and  by-lav;s,  being  usually  matters  of  2:)ublic  record,  are  volun- 
tarilj^  supi^lied  by  the  labor  union  upon  being  informed  of  the 
employer's  request ;  but  the  Board  has  properly  refused  to  issue  any 
subpoenas  requiring  the  production  of  union  books,  records,  papers,  or 
documents  whose  relevance  or  materiality  to  the  issues  of  the  hearing- 
can  not  be  suggested.^®  Thus,  for  example,  the  Board  has  declined  to 
compel  a  union  to  produce  the  minutes  of  its  meeting  at  which  a 
resolution  was  passed  allegedly  authorizing  the  filing  of  a  petition  for 
the  certification  of  representatives,-"  or  to  produce  ''all  books  of  record, 
membership  lists,  membership  records,  books  of  account,  financial  rec- 
ords, minute  books,  by-lav7S  and  correspondence"  of  the  union.""  In 
other  words,  the  Board  refuses  to  permit  employere  to  engage  in  "fish- 
ing expeditions"  into  the  internal  administration  of  labor  unions 
through  the  medium  of  subpoenas  issued  by  the  Board. 

It  is  true,  of  course,  that  employers  may  have  perfectly  legitimate 
needs  for  subpoenas  during  hearings  in  complaint  cases,  A  subpoena 
may  be  required,  for  example,  to  assure  the  attendance  of  a  discharged 
employee,  working  at  the  time  of  the  hearing  for  another  employer. 
Testimony  of  such  an  individual  may  be  needed  to  compute  accurately 
the  amount  of  back  wages  payable  by  the  employer  in  the  event  the 
Board  finds  that  the  discharge  was  of  a  discriminator}-  character.  But 
the  authors  have  been  able  to  learn  of  no  instance  in  which  the  issuance 
of  a  subpoena  was  refused  in  such  circumstances,  nor  have  they  dis- 
covered aiij  case  where  a  subpoena  was  not  granted  an  employer  who 
desired  the  production  of  material  to  contradict  evidence  already 
introduced,  as,  for  example,  that  a  particular  employee  had  not  been 
convicted  of  any  crimes. 

The  Trial  Examiners  and  the  Board  have,  we  believe,  followed  a 
generally  liberal  policy  in  issuing  subpoenas.  To  be  sure,  applications 
have  been  regiilarly  denied  when  not  even  a  suggestive  showing  of 
materiality  has  been  made.  But,  except  in  the  instances  where  the 
inutility  of  desired  testimony  or  evidence  is  at  once  apparent,  the 
Board  has  taken  the  position  that  the  relevance  of  specified  materials 

s"  In  extremely  rare  instances,  the  employer  Tvill  desire  to  subpoena  a  labor  union  rep- 
resentative who  participated  in  a  conference  between  the  employer  and  the  union  ;  in  such 
instances  the  employer's  request  has  been  communicated  to  the  trade  union,  and  in  every 
case  the  desired  testimony  has  been  forthcoming  without  the  necessity  of  commanding  the 
witness  to  attend. 

*•»  All  applications  for  subpoenas  are  required  to  be  "timely",  must  specify  the  name  of 
the  witness  and  the  nature  of  the  facts  to  be  proved  by  him.  Cf.  Matter  of  Rabhor  Co., 
1  XLRB  470  (1936).  Applicants  for  subpoenas  must  specify  the  documents  whose  produc- 
tion is  desired,  with  such  particularity  as  will  enable  them  to  be  identified  for  purposes 
of  productionn.  Rules  &  Regs.,  art.  II.  §  21.  Failure  to  conform  to  the  required  procedure 
will  bar  the  applicant  from  complaining  before  the  Board  that  a  refusal  to  issue  sub- 
poenas was  preiudical.  Matter  of  Rabhor  Co.,  supra;  Matter  of  Electric  Boat  Co.,  7  NLRB 
572  (1938)  ;  cf.  Matter  of  Wilson  &  Co..  7  NLRB  9S6  (193S). 

^a  Matter  of  The  Sorg  Paper  Co.,  8  XLRB  no.  67  (19.38). 

»"  Matter  of  Marlin-Rockwell  Corp..  .5  NLRB  20,6  (1938)  :  cf.  Matter  of  General  Petroleum 
Corp.  of  California,  5  NLRB  893  (1938)  ;  Matter  of  the  Serrick  Corp.,  S  NLRB  no.  60 
(1938). 
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or  particular  testimony  should  be  permitted  to  be  established  at  the 
hearing,  when  it  is  there  offered  in  due  course,^^ 

Instances  have  perhaps  arisen  in  which  the  Board  has  erred  in  the 
utilization  of  the  subpoena  power  vested  in  it,  although  the  author's 
examination  of  decided  cases  and  of  a  substantial  number  of  tran- 
scripts has  not  disclosed  them.  In  a  technical  sense  the  Board  may 
appear  to  have  relinquished  full  control  of  the  subpoena  situation  by 
furnishing  blank  subpoenas  to  its  regional  directors,  for  dispensation 
by  them  to  the  trial  attorneys.  While  the  practices  in  the  several 
regions  probably  show  some  degree  of  variation,  actual  control  over 
the  use  of  subpoenas  by  the  Board's  attorneys  is  maintained,  first,  by 
a  developed  awareness  of  the  Board's  policies  which  govern  its  sub- 
ordinate employees,  and,  second,  by  the  necessity  of  demonstrating  to 
the  Regional  Director  that  subpoenas  are  properly  employed.  It  re- 
mains true,  however,  that  the  Board's  attorneys  need  not,  like  the 
other  attorneys  in  the  proceedings,  make  formal  application  to  the 
Trial  Examiner  for  issuance  of  a  subpoena.  This  differentiation  in 
treatment  may  possibly  be  justified  by  the  fear  that  employees  who 
w^ere  known  by  the  respondent  to  have  been  subpoenaed,  might  be 
subjected  to  discriminatory  treatment  if  they  were  not  actually  called 
upon  to  testify.  The  Act,  section  8(4),  denounces  as  an  unfair  labor 
practice  only  the  discharge  of  or  discrimination  against  an  employee 
who  has  "given  testimony  under  this  Act",  and  makes  no  mention  of 
employees  who  have  been  summoned  but  have  not  taken  the  witness 
stand.  The  authors  are  not  satisfied  that  this  is  a  sufficient  justification 
for  failure  to  require  Board  attorneys  to  apply  for  the  issuance  of 
subpoenas  in  the  same  way  as  must  other  parties  to  the  proceedings. 
But  in  any  case  it  is  perfectly  clear  that  no  legislation  is  required  to 
alter  a  practice  which  might  be,  though  we  do  not  believe  that  it  has 

»^  As  a  matter  of  policy  the  Board  has  refused  to  issue  subpoenas  to  eomipel  attendance, 
■(vith  or  without  records,  of  public  officials,  its  own  m^enibers  or  employees,  or  civic  or  labor 
leaders  not  directly  involved  in  the  case.  See,  e.g..  Matter  of  Triplett  Electrical  Instrument 
Co.,  5  NIjRB  8?>5  (1938).  There  is  no  indication  that  refusal  of  a  subpoena  in  any  such 
instance  has  emibarrassed  the  respondent's  presentation  of  the  case. 

While  the  Act,  §  11(1),  permits  the  Board  to  require  the  attendance  of  witnesses  or  the 
production  of  evidence  from  any  place  in  the  United  States,  the  NLRB  has  declined  to 
grant  subpoenas  to  bring:  witnesses  from  far  places.  This  is  justified  by  reason  of  the  fact 
that  the  testimony  of  such  witnesses  may  be  obtained  by  deposition,  instead. 

Nor  will  the  Board  grant  applications  for  subpoenas  whose  issuance  would  undxily  delay 
the  closing  of  the  hearing,  as,  for  example,  when  the  desired  testimony  would  clearly  be 
repetitive  of  material  already  securely  in  the  record  [Matter  of  General  Petroleum  Corp.  of 
California,  supra  note  90],  or  when  applications  are  made  onl.v  as  the  hearing  is  about  to 
terminate,  in  which  event  it  may  he  said  that  they  are  not  "timely".  See  note  SS,  supra. 

Finally,  after  (5ne  experience  whose  true  imiportance  was  undoubtedly  much  exaggerated, 
the  Board  has  acted  warily  in  issuing  subpoenas  which  might  be  regarded  as  an  invasion 
of  a  real  or  sunposed  "privilege".  See  Madden,  statement,  Dec.  12,  1937,  NLRB  Press  Rel. 
(R-479)  ;  cf.  Matter  of  Mansfield  Mills  Inc..  3  NLRB  901  (1937)  ;  Matter  of  Muskin  Shoe 
Co.,  S  NLRB  no.  1  (1938)  ;  Matter  of  Mock-Judson-Voehringer  Co.,  8  NLRB  no.  16  (1938)  ; 
N.L.R.B.  and  Free  Speech  (193^)  7  I.  .T.A.  Bull.  25:  Editorial  (1938)  95  New  Republic 
347  ;  but  cf.,  e.g..  Editorial,  N.Y.  World-Telegram,  Dee.  6,  1937  ;  Sen.  Bridges,  Statement, 
N.Y.  Times,  Dec.  3,  1938.  Today,  trial  examiners  are  prohibited  from,  subpoenaing  editors, 
publishers,  or  others  connected  with  the  press  with  respect  to  matters  which  ma.v  be  thought 
to  involve  the  "freedom  of  the  press",  unless  the  matter  has  first  been  fully  submitted  to 
the  General  Counsel  for  his  consideration. 
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been,  an  evil  in  the  present  processes  of  the  NLR.B.  The  Board  can 
itself  remove  the  possibility  that  pei*sons  not  familiar  with  the  facts 
might  be  alarmed  by  a  seeming  laxity  in  supervision  over  the  use  of 
subpoenas  by  its  agents. 

On  the  available  evidence  we  find  no  conclusion  possible  other  than 
that  the  Board  has  temperately  utilized  its  subpoena  power.  In  the 
four  instances  in  which  the  Board  has  applied  to  district  courts  for  the 
enforcement  of  subpoenas,^-  three  applications  for  enforcement  were 
granted,^^  and  in  the  remaining  instance  was  denied  only  because  the 
necessity  for  the  requested  material  had  already  passed.^^  There  is  not 
even  a  scintilla  of  evidence  to  support  the  charge  that  the  Board,  armed 
to  tlie  teeth  with  subpoenas,  has  engaged  in  "inquisitorial  activities", 
nor  is  evidence  available  to  indicate  that  the  Board  is  arbitrary  or  dis- 
criminatoiy  in  the  utilization  of  its  power  of  subpoena. 

VII. 

The  Board's  Decisions  Are  INIade  by  Underlings,  and  Parties 
Aggrieved  Have  No  Fair  Opportunity  To  Present  Their  Cases 
To  Those  in  Whom  Power  Is  Lodged 

The  actual  procedure  involved  in  the  issuance  of  the  Board's  final 
order  has  imfortmiately  been  obscured  by  charges  whose  heat  has  not 
been  equaled  by  the  light  they  shed.^^  The  Board  itself  has  said  little 
that  would  heli3  clear  the  air.^*^  It  may  therefore  be  well  to  describe  the 
movements  of  a  case  through  the  Board's  offices  after  it  has  left  the 
hands  of  the  Trial  Examiner,  so  that  one  may  appraise  the  extent  to 
which  the  Board  examines  each  case  and  the  extent  to  which  personal 
examination  is  foreclosed  by  considerations  of  administrative  efficiency. 

®-  The  Board,  like  other  administrative  agencies,  does  not  have  the  power  to  enforce 
subpoenas  which  it  issues,  but  must,  in  the  event  of  contumacy  or  refusal  to  obey  a  sub- 
poena issued  to  any  person,  apply  to  a  District  Court  of  the  United  States  for  enforcement. 
The  court  is  empowered  to  pass  upon  the  application  of  the  Board,  and,  if  reasonable  order 
the  contumacious  witness  to  appear  before  the  Board  or  its  designated  agent  and  produce 
evidence  or  testify  upon  the  matter  under  investigation.  A  failure  to  obey  the  court  s  order 
is,  of  course,  punishable  as  a  contemnDt  of  court.  Act,  §  11(2)  ;  and  see  note  59,  supra. 

»3  National  Labor  Relations  Board  v.  New  England  Transportation  Co.,  14  F.  Supp.  497 
(D.  Conn.  1936)  ;  National  Labor  Relations  Board  v.  Domlnick  Calderazzo,  (N.D.N.Y. 
Feb.  14,  1938),  C.C.H.  193S  Lab.  Law  Sekv.  §  18109:  National  Labor  Relations  Board  v. 
United  Shipyards  Inc.,   (S.D.N.Y.  June  1,  1938),  noted  NLRB  Ann.  Rep.   (1938)   241. 

«*  National  Labor  Relations  Board  v.  Dwight  Manufacturing  Co.  (N.D.  Ala.  1936),  noted 
NLRB  Ann.  Rep.   (1936)  55. 

93  See,  e.g..  Sen.  Burke,  in  We  Must  AMEND  the  Wagner  Act,  S3  Cong.  Rec.  1325  (April  5, 
1938),  at  6:  "The  findings  as  to  what  facts  have  been  proved  at  the  trial  are  comomnl.y 
drawn  up  not  by  the  person  who  actually  presided  at  the  trial  ami  saw  and  heard  the 
tvitnesses,  but  by  a  group  of  young,  radical  lawyers  with  headquarters  in  Washington, 
called  the  Review  Section,  icho  have  never  been  near  the  actual  trial  room  and  have  not 
seen  nor  heard  a  single  witness."  (italics  in  original) 

98  For  a  discussion  of  the  public  character  of  a  Board  proceeding  at  its  various  stages, 
see  NLRB  Ann.  Rep.  (1938)  256. 
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When  the  record,  including  the  Trial  Examiner's  intermediate  re- 
port and  the  exceptions  of  the  parties,^"  is  received  in  Washington,  it 
is  assigned  by  the  Assistant  General  Counsel  to  an  attorney  in  the  Re- 
view Section  who  is  instructed  to  consider  the  entire  record  dc  novo, 
together  with  che  briefs  filed  by  the  parties  and  the  stenographic  tran- 
script of  oral  argument  before  the  Board  itself.^®  In  view  of  the  ex- 
plicit requirement  in  the  Board's  regulations  that  the  parties  must  ex- 
cept to  any  objectionable  matter  at  the  trial  in  order  that  it  may  be 
saved  for  appeal,^^  this  complete  and  gratuitous  review  of  the  record 
significantly  illustrates  the  Board's  desire  to  reach  correct,  rather  than 
merely  technically  unassailable,  results. 

The  analysis  of  the  Review  Attorney  may  extend  from  only  a  few 
days  to  as  many  as  four  months,  varying  according  to  the  complexities 
of  the  case  which  he  is  examining,  during  which  time  he  makes  numer- 
ous notes  and  often  engages  in  research  upon  legal  matters  involved  in 
liis  case.  After  the  Review  Attorney  has  completed  his  consideration  of 
the  record,  he  i-eports  to  a  supervisor  the  results  of  his  examination  of 
the  materials  upon  which  ultimate  decision  rests.  This  discussion  is  the 
final  preparation  before  conference  with  the  Board. 

At  the  conference  with  the  Board  the  supervisor  and  the  Review 
Attorney  give  a  brief  chronological  report  of  the  case  and  then  state 
the  uncontradicted  evidence.  Although  the  Review  Attorney  is  paiiic- 
ularly  cautioned  to  consider  carefully  the  evidence  concerning  inter- 
state commerce,  especially  in  unusual  manufacturing  cases,  there  is 
customarily  little  or  no  discussion  of  the  question  of  commerce  in  the 
conference  with  the  Board;  indeed,  the  facts  as  to  jurisdiction  are 

^  After  the  close  of  the  hearing:  the  Trial  Examiner  prepares  an  intermediate  report,  con- 
taining his  conclusions  concerninj;  the  matters  alleged  in  the  comiplaint,  including  his  con- 
clusions of  law  and  his  recommendations  for  remedial  action,  If  any.  In  close  cases,  the 
Trial  Examiner  makes  detailed  and  specific  references  to  the  attitude  and  demeanor  of 
the  witnesses  whose  testimony  bears  upon  the  controverted  matters.  The  intermediate  report 
is  served  on  the  parties  by  the  Regional  Director.  Somje  respondents  thereupon  comply 
with  the  Trial  Examiner's  recommiendations.  Others  choose  to  file  exceptions  to  the  report 
and  to  contest  the  matter  further  before  the  Board.  The  exceptions  so  filed  focus  the 
attention  of  the  Board  upon  the  particular  issues  as  to  which  disagreement  has  continued, 
and  lead  to  a  careful  consideration  of  the  particular  points  in  dispute  ;  no  doubt,  however, 
the  directory  utility  of  exceptions  is  much  diminished  where  their  number  indicates  that 
they  are  being  made  without  discrimination.  In  the  Ford  St.  Lous  case,  for  example,  the 
respondent  filed  573  exceptions  to  the  Trial  Examiner's  report ;  it  seems  scarcely  possible 
that  even  the  most  perverse  judge  could  have  erred  with  such  frequency  in  a  single  case. 

lOccaslonally  the  Board,  in  order  to  expedite  consideration  of  a  case  by  saving  the  time 
Involved  In  preparation  of  an  itermedlate  report,  has  removed  a  case  from  the  Trial  Exam^ 
iner  imnvediately  at  the  close  of  the  hearing,  and  has  proceeded  without  intermediate  report 
or  exceptions  thereto.  This  procedure,  rarely  utilized,  has  been  held  to  be  thoroughly  con- 
sistent with  the  demands  of  due  process  of  law.  National  Labor  Relations  Board  v.  Mackay 
Radio  &  Telegraph  Co.,  304  U.S.  333  (1938)  ;  Consolidated  Edison  Co.  v.  National  Labor 
Relations  Board,  59  Sup.  Ct.  206  (1938),  though  it  was  criticized  by  the  Circuit  Court  of 
Appeals  in  the  latter  case.  95  F.(2d)  390  (CCA.  2d,  1938).  See  Handler.  The  Morgan 
Case  and  the  National  Lahor  Relations  Board  (1938)  CCH.  Lab.  Law  Comm..  No.  5; 
c/.  Judicial  Control  of  Administrative  Procedure:  The  Morgan  Cases  (1939)  52  Harv.  L. 
Rev.  509.  Since  March  1938,  moreover,  the  Board  has  in  every  complaint  case  in  which 
there  was  no  intermediate  report,  issued  its  own  proposed  findings,  after  which  the  parties 
mtay  file  exceptions,  argue  orally,  or  file  briefs. 

88  Requests  for  oral  argument,  invariably  granted,  have  been  made  in  a  substantial  number 
of  all  cases  decided  by  Board  order.  The  members  of  the  Board  devote  two  full  da.vs  of 
each  week  to  hearing  argument.  The  oral  argument  is  not  an  occasion  for  a  re-trial  or  for 
a  presentation  of  new  evidence  [see,  e.g..  Matter  of  David  Strain  Co.  Inc.,  8  NLRB  no.  36 
(1938)],  but  for  emphasizing  to  the  ultimate  deciders  the  parties'  belief  as  to  the  proper 
conclusions  to  be  drawn  fromi  the  record.  See,  e.g.,  Matter  of  Ronni  Parfum,  Inc.,  and 
Ey-Teb  Sales  Corp.,  8  NLRB  no.  37  (1938).  It  is  unquestionably  true  that  while  in  some 
instances  the  chief  value  of  the  oral  argument  is  seemingl.v  the  ps.vchologlcal  satisfaction 
of  the  participants  in  it,  the  Board  frequently  gains  a  sharper  perception  of  what  might 
otherwise  remain  obscured   b.v  the  very  bulk  of  the  case  under  consideration. 

iln  addition  to  the  opportunit.v  to  argue  orally  the  parties  are  permitted  to  file  written 
briefs.  Although  the  Board  is  probably  under  no  legal  compulsion  to  accept  briefs,  it  has 
never  withheld  its  consent  to  a  request  that  it  do  so. 

""Rules  &  Regs.,  art.  II,  §  35.  The  Act,  moreover,  in  §  10(e),  provides  that  "No  ob.iection 
that  has  not  been  urged  before  the  Board,  its  member,  agent  or  agency,  shall  be  considered" 
by  a  court  reviewing  a  Board  order.  But  cf.  National  Labor  Relations  Board  v.  American 
Potash  &  Chemical  Corp.,  98  F.(2d)  488,  491  (CCA.  9th,  1938),  cert,  denied,  Feb.  27,  1939. 
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rarely  contested.  The  Board  evidently  assumes  that  the  thorough 
investigation  of  the  Field  Examiner,  follovred  by  the  consideration  of 
the  Regional  Director  and  Regional  Attorney,  Trial  Examiner,  and 
Review  Attorney,  will  afford  sufficient  and  adequate  examination  of 
this  matter.  The' record  of  the  Board  in  the  courts  as  far  as  the  matter 
of  interstate  commerce  is  concerned,  fully  supports  this  belief.^"" 

The  Review  Attorney,  who  brings  to  the  conference  the  entire  record 
of  the  proceedings,  together  with  the  notes  and  memoranda  he  has 
prepared,  presents  the  contradicted  evidence  for  tlie  consideration  of 
the  membei-s  of  the  Board.  lie  details  the  evidence  on  both  sides  of  each 
issue,  and  explains  the  arguments  of  both  parties.  Where  the  facts  are 
controverted,  the  Board  questions  the  attorney,  frequently  at  great 
lengtli,  as  to  the  existence  of  e^'idence  on  certain  matters,  the  credibility 
of  particular  witnesses,  and  the  like.  Tlie  Redeiv  Attorney  makes  no 
findings  for  the  Boards  nor  does  he  ever  make  formal  recommendations 
to  it.  His  is  the  task  of  the  reporter  and  the  conscientious  assistant.  For 
the  Board  members  do  not  read  the  entire  record,  though  they  do  at 
times  study  significant  exliibits  or  read  sections  of  the  testimony  on 
crucial  points.  Confronted  with  a  staggering  work-load,^*^^  the  Board 
cannot  reasonably  be  expected  to  consult  the  massive  record  of  each 
case.  In  failing  to  do  so,  the  Board  is  charting  no  new  paths,  but  is 
following  the  precedent  set  by  other  agencies  and,  where  they  are 
forced  to  deal  with  records  of  similar  character,  by  the  judges  them- 
selves. As  was  said  by  the  court  in  National  Lahor  Relations  Board  v. 
Biles-Coleman  Lumher  Gompany.^^'^  "It  is  obvious  that  such  an  admin- 
istrati\'e  body  with  scores  of  cases  for  its  decision,  many  involving 
complicated  questions  of  fact  and  often  intricate  questions  of  law, 
properly  will  rely  upon  its  employees  for  assistance  in  their  prepara- 
tion. The  administrative  duties  imposed  on  the  Board  by  the  Congress 
could  not  i")roceed  otherwise." 

In  its  deliberation  upon  the  case,  the  Board  may  decide  separate 
issues  as  the  Review  Attorney  proceeds  or  may  without  decision  on 
various  matters  pending  the  report  on  other  aspects  of  the  case.  After 
interrogating  the  Review  Attorney,  the  Board  members  discuss  among 
themselves  and  with  him  the  proper  manner  in  which  to  resolve  con- 
flicting testimony,  the  inferences  to  be  drawn  from  the  fact,  as  well  as 
the  legal  questions  which  are  involved.  Usually,  during  this  process, 
the  Board  quizzes  the  Review  Attorney  again  with  respect  to  matters 
raised  by  the  discussion.  Frequently,  the  Board  is  confronted  with  a 
difficult  decision  and  therefore  requests  the  Review  Attorney  to  restudy 
the  evidence  in  the  record  and  to  bring  the  matter  back  for  the  Board's 
consideration  at  a  later  date.  At  other  times,  the  Board  requests  the 

1"°  In  onlv  two  cases  (one  of  which  is  now  pending  on  appeal)  since  the  vaUdation  of  the 
Act  in  April,  1937,  have  the  courts  held  that  the  Board  has  improperly  assumed  .inrisdlction. 
National  Labor  Relations  Board  v.  Idaho-Maryland  Mines,  98  F.(2d)  129  (CCA.  9th, 
1938)  ;  National  Labor  Relations  Board  v.  Fainblatt.  98  F.(2d)  615  (CCA.  3d,  1938), 
cert,  filed,  U.S.  Sup.  Ct.,  No.  514   (1938)   6  U.S.  L.  Week  443. 

Ml  As  of  January  1,  1939.  the  Board  and  its  staff  had  handled  19,176  cases,  including  both 
charges  of  unfair  labor  practices  and  petitions  for  the  certification  of  representatives,^ 
which  involved  4.284,608  workers.  NLRB  Press  Rel.,  .Tan.  31,  1939  (R-1494).  The  volume 
of  work  looms  even  more  imposing  when  one  contemplates  that  for  the  calendar  year  1938, 
Board  hearings  in  close  to  1,500  cases  totalled  860,344  pages  of  record,  and  that  on 
Januar,v  1.  1939,  there  were  pending  before  the  Board  approximately  469  complaint  cases, 
totalling  663,845  pages.  Board  officials  estimate  that  the  average  length  of  the  record  in 
a  complaint  case  is  somewhat  over  1,000  pages,  and  in  a  representation  case  is  about  200 
pages. 

102  National  Labor  Relations  Board  v.  Biles-Coleman  Lumber  Co..  98  F.  (2d)  16.  17 
(CCA.  9th.  1938)  ;  and  note  also  Morgan  v.  United  States,  298  U.S.  468,  481  (1936)  : 
".  .  .  Assistants  may  prosecute  inquiries.  Evidence  may  be  taken  by  an  examiner.  Evidence- 
thus  taken  may  be  sifted  and  analyzed  by  competent  subordinates.  .  .  ." 
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supervisor  to  review  the  record  himself  in  order  to  determine  whether 
additional  relevant  material  is  therein  contained.  The  members  of  tlie 
Board,  be  it  noted,  have  themselves  already  had  the  benefit  of  oral 
argument  before  them  in  the  vast  majority  of  controverted  cases,"^  so 
that  they  bring  to  their  conference  with  the  Review  Attorney  and  the 
supervisor  an  apprehension  of  the  critical  issues  involved  in  the  pend- 
ing matters. 

At  the  conclusion  of  its  consideration  of  the  case,  the  Board  indi- 
cates to  the  Review  Attorney  the  nature  of  the  decision  that  the  Board 
desires  to  issue,  and  the  Review  Attorney  then  prepares  a  draft  of  the 
findings  and  order  which  is  sent  to  each  member  of  the  Board,  as  well 
as  to  the  head  of  the  Review  Section,  for  review  and  correction.  It  is 
true  that  the  actual  decision  is  not  written  by  any  member  of  the 
Board.  It  is  written  by  a  member  of  the  Review  Section.  But  the 
decision  is  the  Board's  decision,  the  product  of  its  detailed  delibera- 
tions, for  whose  official  articulation  the  Review  Attorney  has  been 
chosen  as  the  ghost-writer. 

VIII. 

"The  Board  .  .  .  Makes  the  Final  Decision  Upon  the  Complaint 
Originally  Filed  by  It,  Prosecuted  by  It  and  Heard  by  Its 
Trial  Examiner""*  .  .  .  "This  Tyrannical  Procedure  .  .  .  Has 
No  Place  in  a  Democracy.  The  Act  Should  Be  Amended  To 
Provide  a  Tribunal  in  Isjeeping  With  American  Practices"  "^ 

No  criticism  of  the  judicial  functioning  of  the  Board  has  received 
the  same  wide  acceptance  as  has  the  charge  that  the  NLRB  combines 
within  itself  the  roles  of  prosecutor,  jury,  and  judge.  For  no  judicial 
concept  has  a  more  elemental  or  traditional  appeal  than  that  "one 
should  not  be  a  judge  in  one's  own  case." 

The  authors  do  not  propose  to  discuss  here  the  nature  of  this  gen- 
eral criticism  of  administrative  tribunals  or  the  extent  to  which  such 
criticism  is  justified.  It  is  enough  at  this  point  to  say  that  the  form  of 
administrative  organization  encountered  in  the  NLRB  is  in  essential 
respects  the  same  permitted  by  statutes  governing  the  other  major 
administrative  tribunals.  The  Board,  in  short,  has  not  itself  created  a 
new  type  of  administration,  but  on  the  contrary  has  been  modeled 
after  established  and  revered  agencies  like  the  Interstate  Cornmerce 
Commission.  The  attack  upon  the  alleged  "merging"  of  functions  is 
an  attack  upon  the  whole  administrative  process,  though  those  who 
make  it  may  for  momentary  tactical  reasons  appear  to  be  aiming  their 
shafts  particularly  at  the  iSFLRB. 

While  the  authors  will  not  now  address  themselves  to  the  basic 
question  whether  the  amalgamation  of  diverse  functions  in  a  single 
agency  is  governmentally  desirable,  they  do  propose  to  discuss  the  ex- 
tent to  which  the  three  members  of  the  National  Labpr  Relations  Board 
participate  in  the  issuance  of  the  complaint,  the  choice  of  the  Trial  Ex- 
aminer, the  conduct  of  the  trial  hearing,  and  the  actual  decision  in  any 

!•»  See  supra  note  98. 

10*  John  Lord  O'Brian,  Address  before  Young  Republican  Clubs,  N.Y.  Times,  Oct.  16,  1938 ; 
accord  :  e.o-,  Edward  Corsl,  id.,  N.Y.  Times,  Oct.  2.3,  1938  ;  Henry  L.  Stimson,  Letter  to  the 
Editor,  N.Y.  Times,  No.  3  ,1938  :   (1939)   97  Factory  Management  and  Maintenance  38. 

105  Tom  M.  Girdler,  Statement  before  Senate  Civil  Liberties  Committee,  N.Y.  Times, 
Aug.  12,  1938. 
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proceeding  before  the  Board.  If  in  the  course  of  the  examination  it 
will  be  revealed  that  in  fact  there  is  a  division  of  function,  then  criti- 
cism of  the  administration  of  the  Act  in  this  aspect  becomes  more  a 
matter  for  theoretical  than  for  practical  debate. 

The  nature  of  the  preliminary  investigation  which  may  result  in 
the  issuance  of  the  complaint  has  already  been  discussed  in  detail.  In 
die  overwhelming  majority  of  instances,  the  membei-s  of  the  Board  are 
completely  ignorant  whether  a  charge  or  petition  has  been  filed  in  any 
particular  instance ;  they  know  nothing  of  the  nature  of  the  prelimi- 
nary investigations  and  the  recommendations  of  the  Field  Examiner 
and  Eegionai  Director  relative  to  the  filed  charge  or  petition;  and  they 
are  uninformed  of  the  fuial  disposition  of  these  recommendations  by  the 
Secretary.  In  the  few  instances  in  which  the  Board  does  consider 
whether  a  complaint  should  issue,  or  whether  a  hearing  in  a  represen- 
tation proceeding  should  be  authorized,  it  is  merely  bringiug  to  the 
consideration  of  the  problem  the  understanding  and  experience  of  the 
individuals  charged  by  the  statute  with  the  responsibility  for  admin- 
istering the  Act.  The  members  of  the  Board  might  have  seen  fit  to  per- 
mit the  Secretary  himself  to  make  the  fuial  decision  in  all  instances. 
But  if  this  were  the  Board's  practice,  complicated  cases  might  arise  in 
which,  after  the  entire  administrative  process  had  been  exhausted,  the 
Board  would  dismiss  the  complaint  either  because  it  lacked  jurisdic- 
tion or  felt  that  the  matters  complained  of  did  not  constitute  illegal 
employer  activities  under  the  Act.  Under  the  present  procedure  the 
Board  members  may,  by  considering  the  Regional  Director's  recom- 
mendation that  a  complaint  issue,  make  at  least  a  preliminary  deter- 
mination of  such  matters  in  the  troublesome,  though  rare,  cases  in 
which  they  arise.  The  Board  would  have  been  subjected  to  severe  criti- 
cism if,  by  reason  of  installing  a  less  practical  procedure,  it  had  found 
itself  compelled  to  dismiss  cases  after  the  termination  of  exhausting 
and  expensive  trial  proceedings.  The  reference  of  troublesome  prob- 
lems, though  few  in  number,  for  its  consideration  prior  to  the  com- 
mencement of  any  formal  proceedings  enables  the  Board  to  sift  out  the 
cases  which  would  not  warrant  eventual  orders,  regardless  of  the  facts, 
because  of  some  issue  of  law.  The  early  consideration  of  the  question 
whether  a  prima  facie  case  could  be  stated  against  an  employer,  repre- 
sents not  a  prejudgment  of  the  merits,  but  a  device  for  avoiding  costly 
futilities. 

The  Trial  Examiner  who  presides  at  the  hearing,\is  chosen  not  by 
the  Board  itself  but  by  the  Chief  Trial  Examiner,  who  "by  order  of  the 
Board"  signs  the  order  designating  a  particular  person.  Usually,  the 
members  of  the  Board  are  unaware  and  indeed  unconcerned  as  to  the 
identity  of  a  Trial  Examiner  in  any  particular  proceeding.  In  onl}^  the 
most  unusual  instances,  in  which  there  have  arisen  matters  of  policy  not 
directly  related  to  the  facts  of  the  controversy,  has  the  Chief  Trial  Ex- 
aminer consulted  with  the  members  of  the  Board  as  to  the  choice  of  a 
Trial  Examiner.  "Wlien,  for  example,  the  GoA-ernor  of  Iowa  announced 
that  by  a  declaration  of  martial  law  he  had  ousted  the  Board  of  its 
jurisdiction  in  a  then  pending  case,  the  Chief  Trial  Examiner  naturally 
conferred  with  the  Board  concerning  the  individual  who  would  be  its 
representative  in  this  troubled  situation.  Similarly,  when  proceedings 
were  instituted  against  the  steel  company  of  Mr.  E.  T.  "Weir,  one  of 
the  Board's  most  intransigent  foes — proceedings  which  it  was  known 
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would  be  lengthy,  bitter,  and  well  publicized — the  Board  was  consulted 
on  the  question  whether  a  regular  member  of  the  staff  should  be  as- 
signed or  whether  an  outsider  should  be  retained  as  Trial  Examiner. 
Is'ot  only  does  the  Trial  Examiner  have  no  immediate  connection 
with  the  Board  itself ;  he  does  not  even  have  contact  with  any  of  the 
regional  offices  or  officers,  for  he  is  assigned  from  Washington,  travels 
in  circuit,  and  does  not  meet  with  any  member  of  the  Regional  Staff 
in  regard  to  the  hearing.  He  is  never  assigned  at  the  request  or  recom- 
mendation of  the  Regional  Director  or  Regional  Attorney.  Except  m 
those  unusual  instances  when  he  presides  over  two  or  more  cases  con- 
secutively in  the  same  city,  the  Trial  Examiner  does  not  appear  in  the 
city  where  the  hearing  is  to  be  held  until  the  day  of  the  hearing,  and 
then  ffoes  directly  to  the  hearing  room.  Until  that  day  the  Region  is 
usually  not  aware  of  the  identity  of  the  pereon  who  will  preside  at  the 
hearing.  The  Trial  Examiner  knows  nothing  of  the  case  "except  that 
when  he  is  assigned  to  it,  if  he  is  wise  he  goes  over  the  complaint,  an- 
swer and  motions  to  acquaint  himself  with  the  issues,  as  a  judge  may 
familiarize  himself  with  the  pleadings  in  a  case  he  is  to  try.]'  "■"'' 

The  Board  attorney  who  is  to  represent  the  Board  at  the  trial  hear- 
ing is  selected  by  the  Regional  Attorney .i"'  His  identity  is  miknown  to 
the  Board  members  in  Washington  or  to  the  Chief  Trial  Examiner, 
and  he  operates  directlv  under  the  supervision  of  the  Regional  At- 
torney and  the  Associate  General  Counsel.  The  Trial  Examiner  and 
the  Board  attorney  have  strict  instructions  to  be  strangers  to  each 
other  at  or  in  connection  with  the  trial  hearing.  While  disregard  of  the 
Board's  directions  to  its  employees  in  this  respect  has  never,  so  far  as 
the  authors  are  able  to  learn,  been  established  by  any  respondent, 
several  violations  of  its  inflexible  rule  have  been  reported  to  the  Board, 
and  the  participants  in  the  alleged  conferences  have  been  severely 
reprimanded  by  the  Board  even  in  the  absence  of  substantiation  of 
the  reports.  On  the  basis  of  rather  careful  inquiry,  initiated  with  a 
considerable  degree  of  skepticism,  the  authors  have  come  to  the  con- 
clusion that  the  relations  between  the  Board's  examiners  and  its  at- 
torneys are  ordinarily  not  sharply  different  from  those  existing  be- 
tween many  District  Judges  and  United  States  Attorneys :  They  are 
known  to  one  another;  they  develop  a  certain  respect  for  and  confi- 
dence in  one  another;  the  attorneys  learn  something  of  the  habits  of 
mind  of  the  judges,  and  are  thus  enabled  to  present  their  cases  with 
some  reference  to  their  idiosyncratic  individualities;  they  may  even 
have  social  relationships :  but  they  do  not  conspire  together  over  the 
luncheon  table  to  deny  a  fair  trial' to  persons  who  are  to  be  prosecuted 
bv  one  and  judged  by  the  other. 

"it  may  thus^be  observed  that  in  unusual  cases  the  Board  members 
play  a  minor,  but  certainly  not  a  prejudicial  role,  in  the  issuance  of 
particular  complaints  or  in  the  appointment  of  the  Trial  Examiner 

109  Charle'!  Fahv    Address  at  Dnke  University  on  Law  in  Modern  Society  and  Adminis- 
trative Practice,  d'pc.  3,  1938,  NLRB  Press  Rel.  (R-1347)  13  .         .,,     „,,o 

lOT  After  the  complaint  is  aiitliorized  and  issued,  tlie  Regional  Attorney  assigns  the  case 
to  one  of  the  attorneys  on  the  Regional  legal  staff.  This  attorney  has  instructions  to  review 
the  case  independently  of  the  examinations  of  the  case  theretofore  made  by  the  l^eici 
Examiner  and  the  Regional  Director.  He  is  usually  given  a  week  in  which  to  prepare  his 
case,  although  sometimes  as  much  as  a  month  may  pass  before  the  case  is  actually  heard 
The  attorney  is  expected  to  prepare  his  case  for  argument  just  as  carefull.y  as  a  case  woum 
be  prepared"  for  argument  before  a  Circuit  Court  of  Appeals.  Two  days  before  the  case  is 
to  be  tried  the  attorney  must  have  seen  all  his  witnesses  and  prepared  a  trial  memorandum 
and  a  trial  brief.  He  at  that  time  discusses  the  case  in  detail  with  the  Regional  Attorney. 
After  a  review  by  the  Regional  Attorney,  the  case  is  in  the  hands  of  the  attorney  trying  the 
case. 
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who  is  to  sit  in  a  named  case ;  but  in  any  event,  they  never  participate 
in  the  prosecution  of  a  case  at  the  hearing  stage  in  either  an  active 
or  an  advisory  capacity.  Their  agents  do.  But  the  members  of  the 
Board  have  no  relationship  to  the  current  activities  of  these  agents  in 
any  particular  proceeding,  nor  does  it  meet  with  them  at  any  time 
after  the  event.  The  Board's  function,  and  theirs  only,  is  the  task  of 
finding  the  facts  upon  which  the  final  order  of  the  Board  must  rest. 
It  is  therefore  incorrect  to  charge  that  the  performance  of  this  special 
function  is  perforce  a  prejudiced  one  because  in  rare  instances,  months 
before  the  actual  analysis  of  a  particular  case,  a  major  question  of 
policy,  which  is  practically  divorced  from  the  facts  of  the  controversy, 
is  brought  to  the  Board's  attention  for  consideration."^ 

Conclusion 

The  administration  of  the  National  Labor  Relations  Act  is  not 
wanting;  the  procedures  developed  by  the  Board  have  been  charac- 
terized not  by  a  despotic  disregard  of  the  Constitution  or  of  less  formal 
demands  that  administrative  adjudication  be  fair  as  well  as  swift,  but 
rather  by  a  lively  desire  to  afford  to  the  parties  the  fullest  opportunity 
to  urge  their  points  of  view  before  the  Board  and  its  agents. 

Enemies  of  the  NLRB  have,  however,  sought  to  demonstrate  the 
contrary  by  asserting  that  the  Board,  by  maladministration,  has  pro- 
duced '"one  of  the  worst  epidemics  of  strikes  and  class  conflicts  in 
American  history'',"^  and  has  thereby  impeded  the  return  of  business 
prosperity.^"  If  such  charges  were  true,  then  the  Act  or  its  administra- 
tion, or  both,  might  properly  be  discredited,  for  Congress,  in  passing 
the  statute,  had  enunciated  as  its  major  purpose  the  mitigation  of 
industrial  discord.^^^ 

We  are  doubtful  that  attacks  of  this  character  are  related  to  the 
administration  of  the  Act,  but  believe,  rather,  that  they  are  addressed 
directly  to  the  question  whether  any  statute  like  the  Wagner  Act  is  a 
desirable  governmental  regulation.  In  any  event,  the  record  is  perfectly 
clear,  as  we  shall  show,  that  the  Board's  work  has  in  fact  diminished 
labor  warfare.  Even  were  it  otherwise,  one  might  pardonably  be 
tempted  to  meet  the  accusation  by  an  argumentuvi  ad  hominem.  The 
charge  that  industrial  bitterness  has  not  been  reduced  by  the  Act's 
operations  comes  with  particular  ill  grace  when,  as  often  happens,  it 
comes  from  the  ranks  of  those  very  people  who  with  the  grimmest 
determination  have  fought  from  the  outset  the  effective  enforcement 

vfiCf.  Feller,  Adminifttrative  Justice  (1938)  27  Survey  Graphic  494:  "Rivalries  develop 
between  diiferent  sections  of  one  asency  .iust  as  they  do  between  different  agencies.  The 
structure  of  organization  is  such  that  the  judgment  of  deciding  officers  can  hardly  be 
warped  bv  the  influence  of  prosecuting  officers." 

100  varner,  The  Case  Against  the  Labor  Board   (193S)  43  Am.  Mekc.  129. 

"0  See  e'.g.,  National  Small  Man's  Business  Association,  Statement,  N.Y.  Times,  Septem- 
ber 15,  'l93S  ;  John  Lord  O'Brian,  N.Y.  Times,  Statement,  Nov.  4,  1938  ;  First  Voters' 
League,  Statement.  N.Y.  Times,  Dec.  19,  1938. 

Ill  Section  1  of  the  Act  states  its  objective  to  be  the  elimination  of  obstructions  to  the 
free  flow  of  commerce  by  encouraging  the  practice  and  procedure  of  collective  bargaining, 
disregard  of  which  has  led  "to  strikes  and  other  forms  of  industrial  unrest." 

At  the  same  time.  Congress  recognized  that  strikes  otherwise  occasioned  might  very 
possibly  continue  to  exist,  and  it  therefore  specifically  provided  in  §  13  of  the  Act  that  the 
statute  should  in  no  respect  "be  construed  so  as  to  interfere  with  or  impede  or  diminish 
in  any  way  the  right  to  strike."  At  the  time  of  approving  the  Act,  the  President  observed 
that  "This' act,  defining  rights,  the  enforcement  of  which  is  recognized  by  the  Congress  to  be 
necessary  as  both  an  act  of  common  justice  and  economic  advance,  must  not  be  misinter- 
preted. It  mav  eventually  eliminate  one  major  cause  of  labor  disputes,  but  it  will  not  stop 
all  labor  disputes."  N.Y.  Times,  July  6,  193.5.  It  follows,  therefore,  that  the  continuance 
or  even  the  increase  of  labor  disputes  over  wages,  hours,  and  working  conditions  would 
constitute  no  reflection  upon  the  efficacy  of  the  Act  or  its  administration,  since  the  statute 
was  not  framed  in  terms  of  the  problem  presented  by  controversies  of  that  character. 


374 

of  the  law.  Professions  of  devotion  to  employer-employee  accord  ring 
slightly  hollow  when  they  issue  from  the  lips  of  those  whose  deeds  and 
words  "suggest  the  motto,  "No  labor  peace  without  honor — and  there 
can  be  no  honor  until  the  enemy  is  destroyed ! " 

If  the  question  of  the  Act's  effectiveness  is  to  be  examined  without 
prejudgment,  one  would  at  the  threshold  of  his  consideration  note 
that  many  of  the  most  prominent  of  American  employers  have  loyally 
accepted  "its  principles,  and  that  the  history  of  their  labor  relations  has 
since  exhibited  a  peacefulness  notably  absent  in  non-cooperating 
branches  of  similar  businesses.  One  may,  for  example,  readily  contrast 
the  harmony  that  has  been  manifest  in  some  of  the  complying  steel 
companies  with  the  hostility  and  physical  violence  that  have  been  pres- 
ent elsewhere  in  the  steel  industry — a  contrast  by  no  means  peculiar  to 
that  industry.  Unquestionably  the  development  of  sound  labor  rela- 
tions practices  is  in  many  instances  not  solely,  perhaps  not  even  pri- 
marily, to  be  attributed  to  the  work  of  the  Board.  It  is  our  belief, 
however,  that  the  NLRB  has,  by  its  forthright  insistence  upon  observ- 
ing the  policies  of  the  Act,  aided  in  neutralizing  resistance  to  the 
acquisition  of  a  new  point  of  view,  and  has  in  numerous  cases  made 
possible  the  substitution  of  amicable  association  in  place  of  previous 
animosities.  Today,  the  majority  of  American  employers  recognize, 
with  greater  or  lesser  reluctance,  that  they  must  accord  to  their  em- 
ployees the  equivalent  of  their  own  privilege  to  elect  representatives 
of  their  own  choosing  in  their  emq^loyers'  association,  free  from  outside 
interference.  By  and  large,  only  a  handful  of  diehards,  more  powerful 
than  luunerous,  maintain  a  different  position.  Their  intransigence, 
rather  than  the  present  administration  of  the  Act,  constitutes  the  real 
threat  to  the  effective  operation  of  the  law;  the  influence  of  their 
hostility,  rather  than  the  Board's  procedures,  gives  whatever  color  of 
reality  'there  may  be  to  the  statement  that  under  the  Wagner  Act 
industrial  strife  has  increased  in  intensity. 

It  has  been  asserted  frequently  and  truthfully,  that  during  the  year 
1937,  after  the  Act  had  nominally  been  in  force  for  some  two  years, 
strikes  had  grown  in  number  and' in  terms  of  affected  employees  well 
above  the  figures  of  previous  years."^  What  is  often  omitted^from  the 
assertion  is  an  explanation  that  it  was  not  until  April  12, 1937,  that  the 
Act  received  the  approval  of  the  United  States  Supreme  Court  and 
thereupon  for  the  first  time  marched  boldly  from  the  pages  of  the 
statute  book  to  commence  an  active  existence  in  the  world  of  affairs. 
Over  a  majority  of  the  workers  involved  in  the  strikes  of  1937,  it  has 
been  estimated,"^"  left  their  employment  because  of  the  denial  to  them 
of  the  very  rights  granted  by  the  law ;  it  was  not  the  administration  of 
the  Act,  but  the  defiance  of  it,  which  created  the  industrial  warfare.  It 
is  interesting  to  speculate  as  to  what  the  story  would  have  been  had  the 
Supreme  Court  decided  more  expeditiously,  or  had  American  industry 
as  a  whole  emulated  its  English  counterpart  in  accepting  the  principles 
of  collective  bargaining.  The  speculation  may  be  answered  substan- 
tially by  the  observation  that  during  the  first  nine  months  of  1938,  the 

11^  Support  for  the  assertion  mav  be  found  in  United  States  Dept.  of  Labor,  Bureau  of 
Labor  Statistics,  Analysis  of  Strikes  in  19S7  (193St  46  Mo.  Lab.  Rev.  1221,  1222;  cf.  id., 
Revieiv  of  Strikes  in  1936  (1937)  44  Mo.  Lab.  Rev.  1186,  IISS. 

^3  The  Bureau  of  Labor  Statistics.  U.S.  Dept.  of  Labor,  estimated  that  57.8  per  cent  of 
the  strikes  of  1937,  and  76.4  per  cent  of  the  worli-da.vs  lost,  were  attributable  to  emplo.ver 
attempts  to  hinder  union  organization.  See  (1938)  46  Mo.  Lab.  Rev.  1186,  1200,  supra 
note  112. 
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latest  period  for  which  figures  are  available  and  a  period  during  which 
the  XLlvB  was  no  longer  throttled  by  injunctions  or  threatened  in- 
junctions, the  number  of  strikers  had  decreased  to  about  531,000 
workers,  who  lost  approximately  6,780,000  days  of  work ;  during  1937 
the  figure  stood  at  over  1,860,000  strikers,  with  a  loss  of  more  than 
28,424,000  work-days  as  a  result."* 

In  truth,  of  course,  strike  statistics  are  revealing  only  if  they  ad- 
dress themselves,  not  to  the  question,  "How  many  strikes  have  occurred 
since  the  Act  has  been  in  operation  f ' — because  strikes  are  subject  to  the 
pressure  of  economic  fluctuations,  industrial  recessions,  and  many  other 
factors — but,  rather,  to  the  question,  "To  what  extent  are  unions  re- 
sorting to  the  Act  instead  of  to  economic  weapons?"  When  bitterly 
denied  the  privilege  of  unionization,  unions  previously  had  only  one 
choice  other  than  abject  surrender:  Strikes,  Today  they  have  alter- 
natives :  They  may  strike  or  they  may  appeal  to  the  Board.  In  1936  and 
in  the  spring  of  1937,  unions  chose  the  former  alternative  in  approxi- 
mately 3,200  instances,  their  strikes  resulting  in  stoppage  of  work  by 
about  1,287,000  men.  In  the  same  period,  only  slightly  more  than  1,800 
cases,  involving  677,000  men,  were  brought  before  the  NLRB  for  de- 
cision. But  in  April  1937,  the  Supreme  Court  approved  the  Act,  a 
different  trend  commenced.  From  that  time  until  September,  1938, 
there  have  been  about  5,500  strikes,  affecting  approximately  1,894,000 
employees,  while  the  Board  has  had  presented  for  its  consideration 
over  6,150  cases,  affecting  over  3,208,000  employees."^  Comment  upon 
the  significance  of  such  figures  is  supei^fluous. 

But  the  story  in  this  regard  might  still  be  incomplete  if  we  did  not 
touch  upon  the  Board's  success  in  achieving  a  lasting  peace,  rather  than 
a  mere  postponement  of  hostilities.  As  of  January  1,  1939,  in  cases 
involving  nearly  8,000  different  employers  and  1,500,000  workers,  the 
contesting  parties  had,  under  the  leadership  of  a  representative  of  the 
Board,  settled  their  differences — by  agreeing  to  a  policy  of  recognizing 
representatives ;  by  arranging  elections  to  choose  employee  representa- 
tives; by  consenting  to  abide  by  the  result  of  a  payroll  check;  or  by 
voluntary  adjustment  of  grievances  which  had  given  rise  to  charges  of 
unfair  labor  practices.  Each  one  of  these  settlements  terminated  a 
strike,  averted  a  threatened  one,  or  eliminated  the  potential  causes  of  a 

"*  See  NLRB  Ann.  Rep.  (193S)  285-87,  containiag  figures  based  on  data  released  by 
the  U.S.  Dept  of  Labor,  Bureau  of  Labor  Statistics;  (1938)  46  Mo.  Lab.  Rev.  1186,  1189, 
supra  note  112. 

Despite  these  figures  Senator  Burke  has  recently  insisted  that  "^'in  number  of  disputes, 
in  the  total  of  workers  involved,  and  in  work  days  lost,"  the  f  nited  States  exceeded  in 
the  past  few  years  the  combined  totals  of  other  countries  examined  by  the  International 
Labor  Office  in  Geneva.  To  this  Chairman  Madden  of  the  Board  has  relied  :  "This  assertion 
is  wholly  misleading.  You  enlist  in  your  aid  the  ILO  tables  which  omit  France,  Japan  and 
Sweden,"  but  which  include  such  countries  as  Palestine  and  Esthonia  ;  thus  you  fall  into 
the  error  of  comparing  the  predominantly  agricultural  nations  listed  with  our  own  highly 
industrialized  nation.  Although  the  ILO  yearbook  which  you  cite  advises  caution  in  using 
the  figures  because  'the  diversity  of  method  of  the  different  national  statistics  assembled 
here  renders  international  comparison  very  difficult,'  let  us  choose  your  own  method  :  the 
figures  show  that  for  the  eight  most  important  industrial  centers  in  which  labor  is  per- 
mitted to  be  active  and  for  which  data  was  available  for  1936  (Sweden,  Great  Britain, 
Japan,  Canada.  Czechoslovakia,  Belgium,  France  and  The  Netherlands),  there  were  215 
strikes  per  million  of  gainfully  em^ployed  persons  as  compared  with  44  for  the  United  States 
in  1936,  97  in  1937.  and  45  for  the  eleven  months  of  1938."  Madden,  Letter  in  answer  to 
radio  address  of  Senator  Burke,  Jan.  7,  19.39,  NLRB  Pr.  Rel.  R-1445  (1939)  1-2;  cf.  Days 
Lost  Through  Industrial  Disputes  in  Different  Countries   (1938)   37  Int.  Lab.  Rev.  674. 

115  See  NLRB  Ann.  Rep.  (1938)  285-87;  Trend  of  Strikes  (1939)  48  Mo.  Lab.  Rev.  140: 
supra  note  112.  The  preliminary  statistics  for  the  number  of  cases  brought  before  the 
Board,  and  workers  involved  therein,  for  July,  August,  and  September,  1938,  was  supplied 
to  the  authors  by  the  Bureau  of  Economic  Research  of  the  Board. 

It  should  be  noted  that  the  statistics  for  April,  1937,  are  included  in  those  pertaining 
to  the  period  following  the  Supreme  Court  decision. 
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future  one.  In  addition,  in  6,300  cases,  involving  approximately  1,150,- 
000  employees,  the  Board's  action  resulted  in  the  withdrawal  or  dis- 
missal of  charges  against  employers,  and  thus,  it  may  properly  be  sup- 
posed, demonstrated  to  aileoted  employees  that  they  were  without 
grievances  justifying  organized  action  against  their  employers.^^'^ 

The  Bureau  of  Public  Affairs,  Inc.,  has  recently  culled  from  the 
files  of  various  regional  offices  of  the  NLRB,  examples  of  its  value  in 
settling  labor  disputes  without  the  rancor  either  of  protracted  strikes 
or  of  formal  proceedings.^^^  In  one  instance  a  union  of  transport 
workers,  asserting  that  it  represented  a  majority  of  the  employees,  was 
seeking  to  negotiate  a  contract  with  the  employer  when  he  suddenly 
signed  a  closed-shop  contract  with  another  union.  The  first  union  im- 
mediately called  a  strike,  which  effectively  tied  up  seventy  per  cent  of 
the  employer's  equipment;  at  the  same  time,  it  filed  a  charge  of  unfair 
labor  practices  against  the  employer  and  requested  that  it  be  certified 
by  the  Board  as  the  bargaining  agent  of  the  employees.  The  employer 
countered  by  a  threat  to  commence  suit  against  the  strikers  for  money 
threatened  to  be  lost  because  of  inability  to  fulfill  prior  contracts.  At 
this  point,  with  the  chances  for  peace  apparently  slight,  the  Board  offi- 
cials arranged  a  meeting  with  the  employer  and  with  representatives 
of  the  two  unions.  Two  conferences,  lasting  eight  hours,  brought  a 
solution  to  the  conflict.  The  employer  signed  a  closed-shop  contract 
with  tlie  union  representing  the  striking  employees ;  this  contract  and 
the  contract  previously  signed  with  the  rival  union  were  held  in  escrow 
by  the  Regional  Director  pending  outcome  of  a  consent  election  to 
determine  which  of  the  two  unions  the  employees  desii-ed  as  their 
bargaining  agent;  the  strike  was  thereupon  terminated.  The  election 
resulted  in  the  choice  of  the  striking  union  by  a  large  majority  of  the 
employees,  and  the  contract  with  that  union  then  came  into  effective 
operation. 

In  another  case,  two  allied  unions  sought  recognition  for  bargaining- 
purposes  in  different  units  of  a  factory,  but  recognition  was  refused 
them  by  an  employer  engaged  in  dalliance  with  a  company  union. 
When  the  employer  closed  his  factory  for  mechanical  repairs,  the 
unions  filed  with  the  Board  a  detailed  charge  of  unfair  labor  practices, 
in  the  belief  that  the  shutdown  of  the  plant  was  designed  to  break  the 
unions'  strength.  Upon  investigation,  the  Board  found  that  the  shut- 
down was  legitimate,  and  thereupon  closed  this  branch  of  the  case.  At 
the  same  time  it  secured  the  employer's  promise  to  recognize  the  out- 
side unions  and  to  ignore  the  company  union  for  collective  bargaining 
purposes  upon  the  resumption  of  operations.  The  employer  violated  his 
pledge  upon  reopening  his  plant;  the  unions  struck;  the  company 
attempted  to  continue  production  with  "loyfil"  employees;  the  em- 
ployer aided  the  formation  of  a  vigilante  organization  of  citizens,  pre- 
pared to  break  the  strike  with  rifles  and  shotguns,  v^hile  the  unions 
countered  by  obtaining  the  promised  help,  if  needed,  of  200  additional 
pickets  from  nearby  locals.  The  Regional  Director  of  tlie  Board  meet- 
ing with  representatives  of  both  sides  for  two  days,  effected  a  settle- 
ment on  substantially  the  same  terms  as  had  been  previously  accepted, 
then  ignored,  by  the  employer.  The  Mayor  of  the  city  has  since  ex- 
pressed to  the  Board  his  gratitude  for  its  work  in  "avoiding  serious 
violence  and  instituting  friendly  collective  bargaining." 

"8  See  NLRB  Press  Rel.  R-1494. 

"■^  See  (1938)  2  Lab.  Rel.  Rep.  676-77. 
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Still  another  case  involved  a  dispute  between  an  A.F.  of  L.  union, 
representing  a  limited  number  of  employees,  but  hopeful  of  represent- 
ing all,  and  a  C.I.O.  union  competing  for  majority  representation.  The 
employer  was  willing  to  bargain  with  either  union,  or  with  both  of 
them.  Each  union  had  previously  negotiated  a  separate  contract  with 
the  emplover.  That  with  the  A.F.  of  L.  had  expired,  and  it  threatened 
to  strike  if  its  contract  w^ere  not  renewed.  The  C.I.O.  union,  in  turn, 
threatened  to  strike  if  the  employer  negotiated  a  contract  with  the 
A.F.  of  L.  union  before  the  XLRB  acted  upon  the  C.I.O.  union's  pre- 
viously filed  petition  for  the  certification  of  representatives.  The  har- 
assed employer  appealed  to  the  Board,  and  a  consent  election  was 
arranged.  The  A.F.  of  L.  union  won  the  election,  became  the  exclusive 
bargaining  agent  for  all  the  employees  in  the  plant,  and  all  talk  of 
strikes  ceased.^^® 

These  examples  sufficiently  illustrate  the  development  by  the  Board 
of  ingenious  and  eifective  informal  procedures,  in  addition  to  the  for- 
mal procedures  previously  discussed.  Both  the  informal  and  the  formal 
procedures  exhibit  that  the  XLRB  has,  with  singleness  of  purpose  and 
a  thoroughly  developed  sense  of  fairness,  sought  the  effectuation  of  the 
Act's  objectives  by  means  well  adapted  to  that  end. 

By  some  the  Board  has  been  denounced  for  methods  alleged  to  be 
un-Amei'ican  and  not  in  harmony  witli  the  genius  of  our  democratic 
institutions.  The  authors  are  satisfied  that  the  denunciations  find  no 
support  in  fact.  Government  agencies  are  rarely  popular  when  they 
control  and  command;  new  government  agencies  which  control  and 
command  are  e\en  more  rarely  popular ;  and  a  new^  government  agency 
which  controls  and  commands  in  situations  so  surcharged  with  emotion 
as  have  been  those  committed  to  the  XLRB  w^oulcl  be  a  latter-day 
miracle  if  it  were  popular  with  all  whom  its  operations  ali'ect.  The 
XLRB  is  not  a  miracle.  But  its  failure  to  be  so  regarded  is  not  attrib- 
utable to  ''unAmericanism"  on  its  part,  unless  by  governing  eiiectiveiy 
it  has  sliown  itself  guiH'v  of  that  oii'ense.  If  it  be  violative  of  the  genius 
of  our  democratic  institutions  to  encourage  the  voluntary  settlement  of 

^'^  Cases  of  the  character  just  described  are  sometimes  cited  in  support  of  the  proposition 
that  employers,  as  well  as  employees,  should  be  permitted  to  file  petitions,  loolviug  toward 
the  certification  of  employee  representatives.  The  purpose  of  the  Act,  however,  as  is  also 
true  of  the  Railway  Labor  Act,  is  to  assure  to  employees  the  privilege  of  selecting-  their 
own  representatives  for  purposes  of  collective  bargaining.  While  the  Act  does  not  explicitly 
forbid  employers  from  filing  petitions,  the  Board  has  by  its  regulations  foreclosed  the  pos- 
sibilit.v  of  their  doing  so.  Rule.s  &  Regs.,  art.  3,  §  1.  The  obvious  justification  for  the 
Board" s  action  is  the  possibility  that  unscrupulous  emploj'ers  might  file  petitions  in  an 
untimely  fashion,  in  an  effort  not  to  help  but  to  impede  the  emiploy^es'  free  choice  of  their 
union  representatives.  See  the  testimony  of  Chairman  Madden  before  Senate  Judiciary 
Committee.  Jan.  28.  19.3S,  Heariiiys  on  S.  Res.  207   (75th  Cong.,  3d  Sess.)  p.  85. 

The  decision  of  the  Board  not  to  receive  employer  petitions  has  not  been  harmful  to 
employers  genuinely  desirous  of  bargaining  collectively  with  their  employees,  but  con- 
fronted by  a  jurisdictional  struggle  between  two  contending  labor  unions.  When  any  such 
employer  has  notified  the  Regional  Director  of  bis  predicn.meut,  the  representatives  of  the 
Board  have,  in  most  instances,  been  able  to  convince  oce  or  the  other  of  the  contending 
unions  to  file  a  petition,  and  the  Board  has  immediately  ■•onducted  an  election. 

The  authors  are  persuaded  that  the  recurrent  clamor  lor  permission  to  employers  to  file 
petitions  is  a  product  of  misapprehension  of  the  need  for  such  permission.  The  experience 
of  the  New  York  State  Labor  Relations  Board,  which  permits  such  employer  filing,  is 
persuasive  that  the  eagerly  coveted  privilege  is  not  one  having  great  utility  in  practice. 
For,  from  the  effective  date  of  that  law  in  1937  until  February  1,  1939,  a  total  of  only  64 
employer  petitions  had  been  filed;  of  these,  38  had  been  withdrawn  before  any  hearing  by 
the  Board,  5  more  were  dismissed  for  lack  of  prosecution  by  the  petitioner,  5  were  dis- 
missed for  other  causes,  9  were  still  pending,  and  only  7  resulted  in  certification  of  employee 
representatives,  5  of  these  7  cases  being  by  agreement  of  the  parties  and  the  other  2  being 
cases  in  which  a  union  had  also  filed  a  petition.  These  figures  scarcely  suggest  that  the 
opportunit.v  to  file  petitions  is  one  of  great  moment  to  employers  in  New  York,  and  there 
is  no  reason  to  suppose  that  the  experience  of  intrastate  business  there  is  different  from 
that  of  emiployers  elsewhere. 
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industrial  disputes,  or  to  insist  that  they  shall  not  be  caused  by  disre- 
gard of  basic  employee  rights,  or  to  vitalize  the  Bill  of  Rights  in  hun- 
dreds of  communities  which  had  previously  known  it  only  as  a  term 
appearing  in  Independence  Day  orations,  or  to  facilitate  the  unioniza- 
tion of  4,000,000  previously  unorganized  and  inarticulate  workers  by 
protecting  them  from  interference  with  their  efforts  to  organize,  then 
the  NLRB  has  comported  itself  in  a  manner  out  of  harmony  with  the 
spiiit  of  our  democracy. 

We  would  not  maintain  that  tlie  NLRB  has  never  erred  or  that  its 
practices  leave  no  room  for  improvement,  any  more  than  we  would 
maintain  that  the  established  courts  are  free  from  the  risk  of  erroi-  or 
above  the  possibility  of  improvement.  But  one  may  conservatively 
insist,  we  think,  that  the  Board  has  made  a  largely  successful  eiTort  to 
perform  a  difficult  assignment  by  a  procedure  which,  while  minimizing 
the  chance  of  mistake,  fully  preserves  the  basic  values  of  traditional 
judicial  j)rocesses. 

Walter  Gellhokn, 
Seymour  L.  Linfield, 
Columbia  University  Sclwol  of  Law. 


14.  (76th  Congress,  1st  Session,  Report  of  Special  Committee  to 
Investigate  the  National  Labor  Relations  Board,*  House  of 
Representatives,  Report  No.  1902) 


Letter  of  Transmittal 

House  of  Representatives, 
Washington.,  D.C..,  March  =?{?,  19.'i0. 
Hon.  William  B.  Bankhead, 
Speaker  of  the  House  of  Representatives.,  Washington.,  B.C. 

Dear  ]VIr.  Speaker:  By  direction  of  the  special  committee,  ap- 
pointed  pursuant   to   House    Resolution   258   of  the   Seventy-sixth 
Congress  to  investigate  the  National  Labor  Relations  Board,  I  hand 
you  herewith  the  intermediate  report  of  that  committee. 
Sincerely  yours, 

Howard  W.  Smith. 

TO  INVESTIGATE  THE  NATIONAL  LABOR  RELATIONS 

BOARD 

March  29, 1940. — Referred  to  the  House  Calendar  and  ordered  to  be  printed 

Mr.  Smith  of  Virginia,  from  the  Special  Committee  to  Investigate 
the  National  Labor  Relations  Board,  submitted  the  following 

INTERMEDIATE  REPORT 

[To  accompany  H.  Res.  258] 
Foreword 

In  presenting  the  following  report,  the  Special  Committee  to  Inves- 
tigate the  National  Labor  Relations  Board  has  carefully  considered 
every  aspect  of  the  evidence  before  it  and  has  endeavored  to  evaluate 
that  evidence  properly  in  order  to  present  to  the  Congress  an  accurate 
and  impartial  report  of  the  activities  of  the  Board.  The  record  is  based 
on  the  testimony  and  exhibits  of  the  National  Labor  Relations  Board, 
the  committee  not  permitting  itself  to  be  made  a  sounding  board  for 
disgruntled  litigants. 

The  committee  wishes  to  express  its  very  great  appreciation  for  the 
invaluable  services  rendered  by  its  staff.  The  committee  was  fortunate 
to  have  secured  the  services  of  such  an  exceptionally  competent  attor- 
ney as  Edmund  M.  Toland,  its  general  counsel.  It  realizes  fully  the 
very  great  debt  owed  to  Mr.  Toland  for  his  extremely  able  and  com- 
prehensive presentation  of  matters  relevant  to  the  investigation.  The 
devotion  displayed  by  Mr.  Toland  has  been  truly  inspiring,  especially 
in  view  of  the  great  personal  sacrifice  made  by  him  in  order  to  assist 
the  committee.  Tribute  is  paid  to  the  committee's  staff  of  attorneys  and 

♦Appointed  pursuant  to  H.  Res.  25S,  to  investigate  the  National  Labor  Relations  Board. 
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assistants  whose  unflagging  efforts  and  unselfish  devotion  were  largely 
responsible  for  the  development  of  the  record.  Acknowledgment  is  also 
made  to  Dr.  Meyer  Jacobstein,  a  former  Member  of  Congress,  of  the 
Brookings  Institution,  for  his  contribution  to  the  work  of  the 
committee. 

The  committee  desires  to  thank  Dr.  AValter  H.  E.  Jaeger,  technical 
adviser,  professor  of  law  and  director  of  graduate  research  in  the 
School  of  Law,  Georgetown  University,  for  his  valuable  assistance  in 
the  preparation  and  editing  of  this  preliminary  report. 

Introduction 

From  the  very  beginning  of  the  administration  of  the  National 
Labor  Relations  Act,  adopted  by  Congress  on  July  5,  1935,  a  storm  of 
criticism  has  attended  the  work  of  the  National  Labor  Relations  Board, 
both  as  to  the  activities  of  individual  Board  members  and  of  the  staff, 
and  the  policies  and  regulations  made  by  the  Board.  Rivalry  between 
the  two  major  bodies  of  organized  labor  complicated  an  already  diffi- 
cult task  and  aroused  further  resentment. 

While  this  committee  deprecates  the  overzealousness  of  the  Board 
in  its  conduct  and  its  interpretation  of  the  law  that  has  led  to  a  nation- 
wide storm  of  criticism,  they  have  not  undertaken  anywhere  to  brand 
the  Board  with  any  such  scathing  denunciations  as  have  been  heaped 
upon  it  by  the  heacls  of  the  two  great  labor  organizations ;  namely,  the 
Congress  of  Industrial  Organizations  and  the  American  Federation  of 
Labor.  For  instance,  ]Mr.  William  Green  of  the  American  Federation 
of  Labor  charges  that  the  Board  in  its  determinations  in  representation 
cases  has  been  guilty  of  "all  the  crimes  in  the  calendar"  [II  285  (2)]. 
Mr.  Green  further  said : 

But  our  complaint  is  against  the  administration  of  the  Act.  We  believe  that  the 
Act  has  been  administered  contrary  to  both  its  s<pirit  and  letter.  We  charge  the 
Board  with  maladministration,  with  bias,  with  an  attempt  to  apply  their  own 
peculiar  philosophy  in  the  disposition  of  cases,  rather  than  the  plain  provisions 
of  the  Act. 

Tlie  Board  in  our  judgment  is  anything  but  a  judicial  body,  *  *  *  [Green, 
II  282]. 

Mr.  John  L.  Lewis,  in  his  presidential  report  to  the  Congress  of 
Industrial  Organizations  at  the  convention  recently  held  in  San  Fran- 
cisco (October  9,  1939),  sharply  criticized  the  administration  of  the 
National  Labor  Relations  Act  stating : 

But  when  the  Act  is  so  administered  as  to  thwart  the  development  and  main- 
tenance of  stable  industrial  relations,  then  it  becomes  necessary  to  consider  and 
weigh  carefully  whether  the  benefits  of  the  Act  outw^eigh  the  dangers  which  its 
administi'ation  inflicts  upon  organized  labor. 

Senator  Burke,  of  Nebraska,  introduced  a  bill  to  investigate  the 
National  Labor  Relations  Board  in  1938 ;  the  investigation  was  author- 
ized and  a  few  hearings  were  held.  In  addition,  in  1939,  thousands  of 
pages  of  testimony  were  taken  before  the  Senate  Committee  on  Edu- 
cation and  Labor  \and  the  House  Committee  on  Labor  relative  to  the 
various  bills  proposing  amendments  to  the  National  Labor  Relations 
Act. 

The  criticisms  embodied  in  these  suggested  amendments  and  devel- 
oped at  these  hearings  resulted  in  the  introduction  of  House  Resolution 
258  by  Representative  Howard  W.  Smith,  of  Virginia,  on  July  13, 
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1939.  This  resolution  was  reported  from  the  Eules  Committee  on 
July  18,  1939,  and  passed  by  the  House  of  Representatives  by  a  vote  of 
254  to  134  on  July  20,  1939.  Pursuant  to  this  resolution,  5  Representa- 
tives were  appointed  as  a  Special  Committee  to  Investigate  the 
Xational  Labor  Relations  Board. 

On  August  1,  1939,  an  office  for  the  committee  was  established  in  the 
Old  House  Office  Building.  Preliminary  matters  pertaining  to  the 
investigation  occupied  the  committee's  time  until  September  11,  1939, 
when  Edmund  ]M.  Toland,  of  Washington,  D.C,  was  appointed  by 
the  committee  as  general  counsel.  He  completed  the  selection  of  his 
staff  by  October  1,  1939,  and  the  intensive  work  required  by  this 
investigation  was  undertaken  immediately. 

]More  than  60,000  questionnaires  were  sent  to  every  person  men- 
tioned in  the  case  dockets  of  the  National  Labor  Relations  Board  as 
having  been  a  party  to  a  case  before  the  Board  or  as  having  had  a  case 
before  the  Board.  These  included  emjDloyers,  unions,  individual  em- 
ployees, and  interveners.  More  than  8,000  answers  were  received  from 
employers,  and  over  2,000  answers  were  received  from  unions  and 
individual  employees.  These  answers  were  tabulated  and  made  avail- 
able to  the  committee. 

Another  questionnaire  was  sent  to  the  chief  of  police  of  every  town 
and  city  in  the  United  States.  ]\Iore  than  600  answers  were  received 
and  tabulated  for  the  use  of  the  committee. 

Individual  invitations  to  participate  in  the  hearings  before  the  com- 
mittee were  sent  to  the  responsible  heads  of  labor  and  employer 
organizations.  Letters  were  also  sent  to  every  professor  of  adminis- 
trative law,  constitutional  law,  and  labor  law  in  every  accredited  law 
school  in  the  Uhited  States,  requesting  opinions  on  certain  aspects  of 
the  administration  of  the  National  Labor  Relations  Act  by  the 
National  Labor  Relations  Board,  and  inviting  comment  on  the  pro- 
visions of  the  act  itself.  These  professors  were  also  notified  that  their 
appearance  before  the  committee  would  be  welcome. 

Outstanding  leaders  and  experts  in  the  fields  of  industrial  relations 
and  business  management  were  urged  to  participate  in  the  work  of  the 
committee.  Hundreds  of  persons  were  interviewed  by  members  of  the 
committee  and  the  committee's  staff  regarding  their  experiences  with 
the  National  Labor  Relations  Board  in  the  administration  of  the  act. 
Thousands  of  letters,  telegrams,  and  telephone  calls  were  received, 
giving  information  believed  relevant  to  the  scope  of  the  inquiry.  The 
information  contained  in  these  communications  was  carefully  sifted 
and  analyzed  and,  whenever  found  pertinent,  presented  to  the  com- 
mittee. In  addition,  members  of  the  committee's  staff  were  assigned 
to  investigate  and  report  on  matters  deemed  by  the  committee  to  be 
necessary  for  the  successful  prosecution  of  its  investigation.^ 

The  committee  concluded  that  its  investigation  of  the  Board  would 
necessitate  a  thorough  sun^ey  of  the  operations  of  the  Board  and  its 
principal  officers,  beginning  with  the  time  of  its  establishment.  As 
the  committee  did  not  wish  to  hamper  the  Board  in  its  work  by  the 

1  The  hearing's  on  amendments  to  the  National  Labor  Relations  Act,  held  durinff  the 
spring  and  early  summer  of  1939  before  the  Senate  Committee  on  Education  and  Labor 
and  the  House  Committee  on  Labor,  were  analyzed  ;  a  report  entitled  "A  Brief  History  of 
Labor  Law"  was  prepared,  which  dealt  with  legislative  enactments  from  early  times  to  the 
present  day,  the  debates  in  the  House  and  Senate  on  the  National  Labor  Relations  Act  being 
emphasized  therein  ;  and  a  monograph  dealing  with  the  British  Trade  Disputes  Act  of  1927 
>vas  compiled,  attention  being  directed  to  the  parliamentary  debates  preceding  the  adoption 
of  that  measure. 
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removal  of  material  required  in  the  conduct  of  its  business,  certain 
members  of  the  committee's  staff  were  assigned  to  an  office  in  the 
Shoreham  Building  (where  the  Board  has  its  headquarters).  This 
was  done  primarily  for  the  convenience  of  the  Board,  and,  in  view  of 
the  quantity  of  Board  files  searched  and  analyzed,  the  interference 
with  the  Board's  work  was  negligible. 

The  committee  did  not  feel  it  essential  to  request  the  files  of  every 
person  employed  by  the  Board ;  however,  the  complete  files  of  all  of 
the  principal  officers  of  the  Board  and  of  certain  subordinates  were 
obtained  and  analyzed.  Photostatic  copies  of  relevant  material  were 
made  and  the  entire  search  accomplished  with  celerity  and  dispatch 
in  order  that  these  files  might  be  returned  as  sjDeedily  as  possible. 

Case  notes  of  all  review  attorneys  were  requested  and  submitted  to 
the  committee.  From  time  to  time,  these  notes  and  otlior  documentary 
material  were  introduced  as  exhibits  in  the  committee's  record. 

Minutes  of  the  proceedings  of  the  Board,  copies  of  its  decisions, 
instructions  for  review  attorneys,  regional  directors,  trial  examiners, 
and  field  examiners  were  made  available  by  the  Board  to  the  committee. 
Appropriate  extracts  from  these  were  identified  and  spread  upon  the 
record. 

The  committee,  in  view  of  its  limited  appropriation  and  personnel, 
although  realizing  the  importance  of  the  22  regional  offices  of  the 
Board,  confined  its  field  investigation  to  the  regional  offices  in  San 
Francisco,  Los  Angeles,  Minneapolis,  Milwaukee,  Chicago,  Cincinnati, 
Indianapolis,  and  New  York.  The  committee's  investigation  of  these 
offices  was  in  no  wise  complete. 

jNIeetings  of  the  committee  were  held  from  time  to  time  to  consider 
matters  of  policy  and  to  consider  progress  reports  presented  by  General 
Counsel  Toland.  It  was  soon  decided  that  in  admitting  testimony 
the  committee  would  seek  to  follow  insofar  as  possible  the  rules  of 
evidence  prevailing  in  the  district  courts  of  the  United  States,  and 
that  hearsay,  opinion,  and  rumor  had  no  place  in  the  record  as  far  as 
the  committee's  presentation  of  its  case  was  concerned.  Committee 
Counsel  Toland  made  every  effort  to  comply  with  the  wishes  of  the 
committee  and,  for  the  most  part,  introduced  documents  obtained 
from  the  Board's  own  files. 

Public  hearings  were  held  by  the  committee  in  Washington,  D.C., 
from  December  11,  1939,  untilFebruary  28,  1940,  with  a  recess  from 
December  19  to  January  5.  Through  February  28,  1940,  37  days  of 
hearings  were  held,  and  approximately  1,600  printed  pages  of  tran- 
script and  exhibits  were  published.-  For  the  committee,  General 
Counsel  Toland  introduced  1,094  exhibits,  while  Mr.  Fahy  presented 
246  exhibits  for  the  Board. 

The  Board  was  given  an  opportunity  to  present  matters  for  the 
consideration  of  the  committee  from  January  29  to  Febniary  5,  and 
from  time  to  time  thereafter.  The  Board's  affirmative  testimony  con- 
sisted principally  of  statistical  material  and  general  data  and  statis- 
tical surveys  of  trends  in  labor  relations,  compiled  for  the  purposes 
of  the  investigation  by  the  Division  of  Economic  Kesearch  of  the 
Board,  and  adopted  and  presented  through  Mr.  Madden,  the  Board 
chairman.  In  most  cases  these  statistical  surveys  were  accompanied 
by  an  explanatory  comment  prepared  by  the  same  Division,  and 

e  This  would  equal  approximately  10,000  pages  of  typewritten  manuscript. 
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adopted  by  Mr.  Madden  during  the  course  of  his  testimony.  Mr.  Mad- 
den claimed  that  their  work  had  been  hampered  by  the  pronounced 
initial  opposition  from  some  groups  of  employers. 

Part  I. — Admixistrati\'e  Practices  of  Board  ^Me^ibers 

A.    BLACKLISTING 

An  unwarranted  attempt  on  the  part  of  the  Board  to  impose  extra- 
legal sanctions  on  employers  was  revealed  to  the  committee  during 
Board  Chairman  !Madden's  own  testimony.^  This  attempt  was  to 
•"blacklist"  *  employers  alleged  to  be  violating  the  National  Labor 
Relations  Act  through  the  witliliolding  of  United  States  Government 
contracts.^  These  contracts  were  not  only  to  be  denied  to  employers 
found  guilty  by  the  Board  of  committing  unfair  labor  practices  in 
violation  of  the  act,^  but  they  were  also  to  be  denied  to  employers 
merely  accused  by  the  Board  of  such  violations."  This  punishment  on 
the  basis  of  a  mere  accusation  is  foreign  to  all  concepts  of  justice  and 
fair  play  and  contrary  to  those  principles  that  have  been  the  keystone 
of  American  jurisprudence. 

There  can  be  no  doubt  of  the  facts  in  respect  to  this  attempt — they 
were  admitted  by  Mr.  ]Madden.^  He  identified  various  documents  intro- 
duced by  Committee  Counsel  Toland,  which  documents  were  letters 
to  the  Procurement  Division  of  the  Treasury  Department  concerning 
certain  companies  either  accused  or  found  guilty  by  the  Board  of 
violating  the  act  and  asking  that  division  to  refuse  the  award  of 
Government  contracts  to  these  companies.^  In  one  letter  sent  in  Septem- 
ber 1936,  Mr.  iSIadden  said : " 

Septembeir  2,  1936. 
Capt.  Harry  C.  Maull, 
Frocurement  Division,  Treasury  Department, 
Washingt07i,  D.C. 

Dear  Sir  :  This  is  to  advise  you  that  Weiss  &  Klau  Co.,  of  New  York  City, 
manufacturer  of  window  shades,  lias  .been  charged  by  the  employees  with  a 
violation  of  the  National  Labor  Relations  Act. 

The  preliminary  investigation  made  by  our  agents  in  that  region  has  shown  a 
sufficient  probabiliy  that  these  charges  are  well  founded,  so  that  we  have  issued  a 
complaint  against  this  company  and  have  scheduled  a  hearing.  We  cannot  tell  just 
when  a  formal  decision  will  he  made  by  the  Board  in  this  case,  but  we  want  to 
advise  you  of  the  present  status  of  the  case,  in  the  hope  that  your  department  will 
find  itself  able  to  cooperate  with  our  work  to  the  extent  of  not  giving  the 
benefit  of  Government  contracts  to  persons  and  companies  who  violate  other 
Federal  laws.  [Italics  supplied.] 

Note  that  this  communication  stated  that  charges  had  been  filed 
against  the  company  and  a  complaint  had  been  issued  thereon,  but  that 
no  hearing  had  been  held  or  decision  made  by  the  Board.  However, 
in  spite  of  the  fact  that  there  had  been  no  determination  of  the  com- 
pany's guilt,  ]Mr.  Madden  requested  the  Procurement  Division  not  to 
give  the  benefit  of  Government  contracts  to  the  company. 

^  Madden,  III  10-25. 

*  So  characterized  by  Committee  Member  Routzohn  (Madden,  III  24  (3)). 

5  Madden,  III  11-14  ;  Madden,  III  21-22,  Healey,  III  SO. 

6  Committee  exhibit  SS7,  III  13  (3)  ;  committee  exhibit  8SS,  III  13-14. 
^  Committee  exhibit  8S6,  III  12  (1). 

8  Madden,  III  10-14. 

9  Committee  exhibits  8S6,  887,  and  888,  III  12,  13-14. 

10  Committee  exhibit  886,  III  12  (1). 

85-167—74 — pt.  1 26 
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Other  letters  in  a  similar  vein  were  written  during  April  1937.ii 
These  letters  specifically  requested  the  Procurement  Division  to  with- 
hold contracts  from  the  companies  named  therein  because  of  their 
alleged  violations  of  the  act.^- 

In  regard  to  the  April  1937  communications,  Mr.  Madden  testified 
that  the  letters  were  written  after  a  representative  of  the  Procurement 
Division  had  invited  such  letters  following  an  interview  with  em- 
ployees of  the  Board."  This  was  later  denied  by  a  representative  of 
the  Procurement  Division."  Regardless  of  this  conflict  concerning 
April  1937  letters,  it  is  clear  that  the  Board  had  initiated  the  proposal 
in  September  1936." 

The  committee  learned  that  this  blacklisting  activity  on  the  part 
of  the  Board  had  been  purely  voluntary  "  and  was  in  no  wise  con- 
nected or  related  to  the  proper  administration  of  the  act "  or  author- 
ized by  the  general  statutes  of  the  United  States."  Mr.  Madden  himself 
stated  that  he  was  doubtful  at  the  time  whether  a  governmental 
agency  had  the  power  to  resort  to  such  practices  in  implementing  its 
own  decisions.^^  In  spite  of  these  doubts,  Mr.  Madden  did  not  seek 
to  obtain  an  opinion  from  the  Comptroller  General  of  the  United 
States  with  respect  to  the  legality  of  this  practice  prior  to  writing  to 
the  Procurement  Division,  but  postponed  this  detail  until  after  he  had 
communicated  with  that  Division  in  September  1936  and  April  1937.2° 
Eventually  the  Comptroller  General  ruled  that  it  was  not  permissible 
for  the  Procurement  Division  to  refuse  Government  contracts  to  per- 
sons either  accused  or  found  guilty  by  the  Board  of  violating  the  act, 
not  even  when  the  decisions  of  the  Board  had  been  enforced  by  a 
United  States  Circuit  Court  of  Appeals.^^ 

In  addition  to  its  activities  with  the  Procurement  Division  in  regard 
to  Government  contracts,  officials  of  the  Board  entered  into  dealings 
in  the  summer  of  1939  with  officials  of  the  Reconstruction  Finance 
Corporation  in  an  effort  to  prevent  the  granting  of  loans  or  the  pay- 
ment on  loans  already  granted  to  companies  allegedly  violating  the 
act.-2  Some  of  these  activities  were  carried  on  without  the  knowledge 
of  JNIr.  Madden,  but  he  unhesitatingly  approved  of  them  when  testify- 
ing before  the  committee.^^ 

Here,  too,  the  Board  made  no  differentiation  between  those  com- 
panies accused  and  those  companies  fomid  guilty  of  violating  the  act.^^ 
So  long  as  the  company  was  in  any  way  before  the  Board,  it  felt 
perfectly  free  to  recommend  these  extra-legal  penalties. 

A  clear  conflict  appears  in  the  testimony  as  to  whether  the  Board 
or  the  Reconstruction  Finance  Corporation  initiated  the  negotiations 
in  the  summer  of  1939  leading  to  the  understanding  under  the  terms 
of  which  the  Board  was  to  furnish  information  to  the  Reconstruction 

^  Committee  exhibits  SS7  and  8SS,  III  13-14. 

^  Note   that  Board   Member  Edwin   S.    Smith   Ifnew  of  attempts  at  blacklisting  of  the 
Remington  Rand  Co.  See  committee  exhibit  S8S,  III  13-14. 
^  Madden,  III  21-23  ;  Board  exhibits  199  to  204,  III  22,  56. 
"  Heale.v,  80-Sl. 

"  Committee  exhibit  SS6.  Ill  12  (1). 
18  Madden,  III  12  (1)  and  III  13  (1). 
1^  Madden,  III  11  (1). 
M  Madden,  III  11  (1,  2)  a  nd  III  24  (1).  See  also  opinion  of  Comptroller  General,  Maddea, 

M"Madden,'lII  23  (2,  3)  and  III  23-24. 

20  Madden,  III  2.S-24. 

21  Madden.  Ill  23  (1.2). 

22  Board  exhibits  205.  206,  and  207,  III  25. 

23  Madden.  Ill  25  (2). 

24  Board  exhibit,  205,  III  25  (1,  2). 
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Finance  Corporation  concerning  alleged  violators  of  tlie  act  and  the 
Reconstruction  Finance  Corporation  was  to  make  use  of  that  infor- 
mation in  its  loan  policies.^^  Kegardless  of  which  agency  was  the  initi- 
ator, it  is  clear  that  the  Board  was  acting  outside  of  the  scope  of  the 
act  in  participating  in  such  practices.^*^  Moreover,  it  appeai-s  that  as 
early  as  1936  the  Board  had  communicated  with  the  Reconstruction 
Finance  Corporation  in  an  endeaver  to  have  a  loan  withheld  from  a 
company  accused  of  violating  the  act.-^ 

B.   BOYCOTT   PROMOTION 

Extra-legal  pressure  activities  in  connection  with  the  BerhsMre 
Knitting  Mills  case^  which  in  the  opinion  of  the  committee,  amomited 
to  the  aiding  and  abetting  of  a  "boycott"  ^^  of  that  company,  were 
engaged  in  by  Board  ^Member  Edwin  S.  Smith.-^  ]\Ir.  Smith's  activi- 
ties in  this  respect  were  purely  voluntary,  as  at  the  time  of  his  activities 
there  had  been  no  charge  filed  with  the  National  Labor  Relations 
Board  against  the  company  which  would  give  the  Board  any  juris- 
diction to  intervene  in  the  matter.^"  The  committee  believes  that  the 
Congress  should  be  informed  in  detail  of  the  conduct  of  this  Board 
member  in  respect  to  this  incident.  Therefore  a  complete  account  of 
Mr.  Smith's  participation  in  that  case  is  hereinafter  set  out. 

Some  300  out  of  6,000  employees  ^^  of  the  Berkshire  Knitting  Mills 
engaged  in  a  strike  because  the  wage  policies  of  the  mills  were  not 
deemed  satisfactory.^^  These  300  employees  were  members  of  the 
American  Federation  of  Hosiery  Workers,^^  at  that  time  affiliated  with 
the  Committee  for  Industrial  Organization,^*  while  the  rest  of  the 
employees  either  belonged  to  no  union  ^^  or  were  members  of  an  inde- 
pendent union.^^  Attempts  to  terminate  the  strike  were  made  by  the 
United  States  Department  of  Labor  Conciliation  Service,  the  Pennsyl- 
vania Labor  Department,  and  the  Philadelphia  regional  office  of  the 
National  Labor  Relations  Board.^^ 

Mr.  Smith  was  fully  apprised  of  these  mediation  and  conciliation 
activities  of  the  Board's  Philadelphia  office  by  the  regional  director, 
Maj.  Stanley  W.  Root.^*  The  intervention  of  this  regional  office  in  the 
Berkshire  matter  is  contrary  to  the  express  prohibition  contained  in 
section  4(a)  of  the  National  Labor  Relations  Act,  which  reads : 

*  *  *  Nothing  in  this  Act  shall  be  construed  to  authorize  the  Board  to  appoint 
individuals  for  the  purpose  of  conciliation  or  mediation  (or  for  statistical  work) 
where  such  services  may  be  obtained  from  the  Department  of  Labor. 

In  contrast  to  ]Mr.  Smith's  interest  in  the  mediation  and  concilation 
activities  of  the  Philadelphia  regional  office  is  his  conception  of  the 
j)olicy  of  the  Board  with  respect  to  such  activities  as  expressed  in  a 

125  Madden,  III  25   (1)  ;  Schram.  Ill  78;  Madden,  III  166;  Emerson,  III  166. 
2«Madden,  11111(1,  2),  24  (1). 
27  Committee  exhibit  914,  III  127,  134. 

^  So  characterized  by  Committee  Mem,bers  Halleck,  I  230-B  (1),  and  Routzohn,  I  198  (2). 
29  Smith.  I  200  to  230-G.  See  also  Robb,  I  190-200. 

3"  Committee  exhibit  104,  I  193   (3)  ;  committee  exhibit  106,  I  194,  195   (2)  ;  committee 
exhibit  124.  I  212-213;  Robb,  I  196  (2). 
31  Committee  exhibit  106,  I  195  (2). 
33  Committee  exhibit  104,  I  19.3-194  (1). 

33  Committee  exhibit  104,  I  193,  194  (1)  ;  committee  exhibit  106,  I  195  (2). 
3*  Robb,  I  196  (3)  ;  Smith,  I  211  (3). 
35  Committee  exhibit  109,  I  197  (2). 
38  Idem. 

37  Committee  exhibit  105,  I  194  (2). 

38  Committee  exhibits  105,  106,  107.  and  108,  I  194-195. 
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telegram  sent  November  2,  1936  (about  the  same  time  that  the  Phila 
delphia  office  was  carrying  on  these  activities),  to  Kegional  Director 
Charles  Hope  in  Seattle,  wherein  he  said : "" 


39 
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In  tlie  meantime,  I  think  you  can  accept  it  as  Boai-d  poUcii  that  yo 
should  keep  out  entirely  of  attempts  to  interest  yourself  in  the  present  maritime 
strike. — Edwin  S.  Smith.  [Italics  supplied.] 

Thus  Mr.  Smith  demonstrated  his  awareness  of  the  limitations  imposed 
by  section  4(a)  of  the  act  upon  the  Board. 

In  fact,  Mr.  Smith  himself  was  desirous  of  mediating  in  the  Berk- 
shire matter,*°  but  made  no  attempt  to  communicate  with  the  com- 
pany for  the  settlement  of  the  strike  *^  when  he  was  advised  by  the 
Board's  Philadelphia  regional  office  that  his  intervention  would  be 
fruitless  at  that  time.^^ 

Subsequent  to  the  several  reports  from  Major  Koot  on  the  progress 
of  the  attempts  to  settle  the  strike,*^  jNIr.  Smith  on  October  23,  1936, 
received  a  communication  from  ]\lr.  John  Edelman,  director  of  re- 
search of  the  American  Federation  of  Hosiery  Workers  (of  which  the 
striking  employees  were  members),  which  concluded  as  follows:** 

*  *  *  They  [the  Berkshire  Company]  have  spoken  for  Hitler,  the  G.  O.  P., 
and  the  Liberty  League.  They  contributed  to  a  fund  to  carry  on  the  pro-Hitler 
propaganda.  They  have  complained  that  the  Government  here  does  not  imitate 
the  government  "of  Germany  in  jailing  strike  leaders.  They  have  refused  to 
comply  with  the  request  of  Governor  Earle  that  they  negotiate  with  the  union. 
They  "have  refused  mediation  offers  of  the  Textile  Labor  Relations  Board.  The 
union  plans  to  carry  its  fight  on  this  company  to  every  big  city.  It  ?(■///  appreciate 
any  cooperation  possiNe  from  large  purchasers  of  Berkshire  goods.  [Italics 
supplied.] 

Three  days  later,  on  October  26,  1936,  jSIr.  Smith  addressed  a  letter 
to  jNIr.  Louis  Kirstein,  vice  president  of  William  Filene  &  Sons  Co., 
a  large  department  store  in  Boston,  Mass.,*^  relating  some  of  the 
historical  aspects  of  the  controversy  between  the  Berkshire  Co.  and 
its  striking  employees  and  stating :  *^ 

*  *  *  I  understood  from  the  [Philadelphia]  office  that  an  attempt  was  to 
be  made  to  appeal  to  some  of  the  larger  customers  of  the  Berkshire  Knitting 
Mills  to  take  up  with  the  company  the  question  of  its  wage  scales  for  the  reason 
that  its  low  wage  policy  was  tending  to  break  down  not  only  the  wage  structure 
but  the  price  structure  throughout  the  industry.  *  *  * 

*****  *  * 

I  do  not  know  whether  you  will  care  to  make  any  approaches  on  this  matter 
to  the  Berkshire  management,  nor  do  I  know  ivhat  volume  of  business  Filene's 
does  ivith  Berkshire.  I  do  mo.^t  certainly  feel  that  any  standard  ichich  you  might 
adopt  tvould  be  listened  to  ivith  greatest  respect  by  the  Berkshire  Company.  I  am 
enclosing  a  letter  from  John  Edelman,  research  director  of  the  Hosiery  Workers 
Federation,  w^hich  gives  some  interesting  facts  regarding  the  company.  [Italics 
supplied.] 

To  this  communication  Mr.  Kirstein  replied  on  October  28,  1936,  in 
part  as  follows :  *^ 

M  Smith,  I  214  (2,  3). 

*"  Committee  exhibit  106,  I  194,  195  (1). 

41  Smith   I  215 

■42  Committee  exhibit  105,  I  194  (2,  3>  :  committee  exhibit  106,  I  194,  195  (1). 

«  Committee  exhibits  104,  105.  106.  107,  and  108, 1  193-196. 

«  Committee  exhibit  109,  I  197  (1,  2). 

«Robb,  I  197  (3). 

«  Committee  exhibit  110, 1  198  (1). 

«  Committee  exhibit  111,  I  199  (2,  3). 
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*  *  *  For  instance,  would  like  to  know  where  and  how  they  [the  Berkshire 
Company]  have  spoken  for  Hitler.  In  fact,  I  should  like  the  confirmation  of  all 
the  facts  with  regard  to  wages,  hours,  etc.  that  Mr.  Edelman  claims  in  his  letter. 

Preceding  this  was  the  following : 

I  have  heard  something  about  the  subject  of  which  you  write,  but  will  look 
into  it  more  carefully  and  also  call  my  associates'  attention  to  it.  *  *  *  [Italics 
supplied.] 

Accordingly,  on  October  20,  1936,  Mr.  Smith  requested  of  Mr.  Edel- 
man the  additional  information  expressly  desired  by  Mr.  Kirstein.'*^ 
Mr.  Edelman  later  furnished  this  information,*^  and  it  was  then 
forwarded  by  Mr.  Smith  to  Mr.  Kirstein.^°  Included  in  the  supple- 
mentary material  was  a  strong  appeal  by  the  union  to  boycott  hoisery 
manufactured  by  the  Berkshire  Mills.^^  In  the  face  of  these  coimnuni- 
cations,  Mr.  Smith  when  testifying  before  the  Committee,  nevertheless 
denied  that  his  letter  suggested  a  boycott  against  the  Berkshire  Co.^^ 

Not  only  did  Mr.  Smith  engage  in  the  activities  above  set  out,  but, 
when  finally  charges  were  filed  by  the  union  against  the  Berkshire 
Co.  and  a  complaint  issued  thereon  and  a  hearing  held,  Mr.  Smith 
participated  in  the  decision  which  found  the  Berkshire  Co.  guilty  of 
violating  section  8,  subsections  (1),  (2),  and,  (3)  of  the  act.^^ 
Mr.  Smith,  when  questioned  by  Committee  Member  Halleck,  as  to  the 
propriety  of  participating  in  the  decision,  stated  that  he  felt  in  no  way 
disqualified  from  such  participation  because  of  his  previous  activities 
in  comiection  with  the  Berkshire  strike.^* 

The  conunittee,  feeling  that  the  duty  of  a  member  of  the  Board  is  to 
preserve  industrial  peace,  submits  to  the  Congress  for  its  consideration 
this  report  of  the  activities  of  Board  Member  Smith,  querying  whether 
this  conduct  does  not  reveal  an  absence  of  that  judicious  and  impartial 
temperament  which  the  American  people  demand  from  their  quasi- 
judicial  officers. 

C.    LOBBYIXG 

1.  /Unendments 

Extensive  examples  of  Board  lobbying  are  furnished  in  the  efforts 
made  by  the  Board  and  its  employees  to  prevent  amendments  to  the 
National  Labor  Relations  Act.^^  The  morality,  and  indeed  the  legality, 
of  these  activities  may  well  be  challenged. 

Cumulative  opposition  was  solicited  among  member  unions  of  the 
American  Federation  of  Labor,  particularly  in  regard  to  amendments 
to  the  act  being  sponsored  by  the  executive  council  of  that  Federa- 
tion.^'' These  activities  could  only  be  conducive  to  arousing  dissatis- 
faction among  the  rank  and  file  (especially  the  local  unions)  with  the 
announced  policies  of  the  governing  body  of  the  American  Federation 

*'  Committee  exhibit  112,  I  109  {?>). 

"  Committee  exhil>it  11.5.  I  202  (2)  ;  committee  exhibit  IIS,  I  203-210. 

so  Com.mittee  exhibit  116,  I  203  (1). 

SI  Committee  exhibit  US,  I  203,  204-20.5. 

•«  See,  for  example.  Smith,  I  222  (3)  and  I  2.3a-A  (3). 

S3  17  National  Labor  Relations  Board  No.  17  (November  3.  1939)  ;  Smith,  I  222  (1). 

-■^  .Smith,  I  222  (2), 

5"'  Madden,  II  694-703,  III  4-7,  207-208  ;  Rosenber.c:,  III  81-86,  100-10.3,  201-207  ; 
Condon,  III  86-103  ;  Wolf,  III  146-151  ;  and  exhibits  introduced  in  connection  therewith. 

S8  Committee  exhibit  842,  II  69.5-6:  committee  exhibits  84.5.  847.  II  696;  committee 
exhibits  850-853,  II  697  (2.  3)  :  committee  exhibit  920,  III  &1  (2)  ;  committee  exhibit  921, 
III  91-2  ;  committee  exhibits  922-923,  III  92  (1,  2). 


388 

of  Labor  at  a  time  when  the  promotion  of  peace  and  harmony  would 
have  best  served  the  interests  of  labor  and  the  country .^^ 

Chairman  Madden  himself  stated  that  on  several  occasions  he  had 
asked  prominent  union  officals  to  testify  before  the  Senate  Com- 
mittee on  Education  and  Labor  in  opposition  to  these  amendments.^^ 
A  Board  memorandum  described  a  meeting  of  Board  Members  Mad- 
den and  Edwin  S.  Smith  with  various  Board  employees  for  the 
purpose  of  considering  appropriate  witnesses  for  the  hearings  before 
the  Senate  committee,  which  was  then  considering  the  advisability  of 
amending  the  National  Labor  Relations  Act.^^ 

A  suggestion  was  made  by  Chairman  Madden  at  a  conference  with 
the  Board's  regional  directors  that  letters  sent  to  congressional  repre- 
sentatives by  union  officials  might  well  be  spaced  over  a  period  of 
time,  with  the  evident  purpose  of  deceiving  Members  of  Congress 
into  the  belief  that  the  request  or  comment  was  spontaneous  rather 
than  superinduced  or  prompted  by  the  Board.''"  Moreover,  Mr.  Mad- 
den said  it  would  save  the  regional  directors  "a  lot  of  last-minute 
solicitation."  ^^ 

According  to  the  testimony  of  Mr.  Rosenberg,  a  Board  employee, 
the  Senate  Committee  on  Education  and  Labor  authorized  the  Board 
to  produce  expert  witnesses  to  testify  concerning  the  proposed  amend- 
ments to  the  act.^^  Wlien  a  certain  Dr.  Thyson  volunteered  to  testify, 
however,  he  was  not  deemed  a  suitable  witness  inasmuch  as  he  favored 
amending  the  act  to  provide  for  a  five-man  Board.*'^  Moreover,  the 
form  of  the  Board  invitation  to  appear  as  an  expert  witness  was  such 
as  to  preclude  any  testimony  in  opposition  to  the  act.*'^  Also,  one 
prospective  witness  offered  to  allow  himself  to  be  "coached"  along 
the  lines  that  "you  [Chairman  Madden]  may  think  desirable."  ^^ 

An  example  of  the  methods  pursued  by  the  Board  in  procuring 
witnesses  to  testify  before  the  Senate  committee  is  illustrated  by  the 
contents  of  communications  between  Nathan  Witt,  secretary  of  the 
Board,  and  a  regional  director.  The  regional  director  advised  the 
Secretary's  assistant  that  an  attorney  who  had  represented  both  Amer- 
ican Federation  of  Labor  and  Congress  of  Industrial  Organizations' 
unions  would  be  happy  to  testify  "in  the  event  his  business  calls  him  to 
Washington  in  the  course  of  the  hearings  on  the  amendments."  ^® 
Secretary  Witt  replied :  ^^ 

It  has  occurred  to  me  that  Mr.  Combs  [the  attorney]  might  at  the  present  time 
have  cases  awaiting  oral  argument  before  tlie  Board.  Will  you  ascertain  if  such 
is  the  case,  and  if  so  we  telieve  that  it  icould  he  possible  to  schedule  oral  arfiu- 
nicnt  durinci  the  period  in  which  he  might  he  expected  to  testify  before  the  Com- 
mittee. [Italics  supplied.] 

s'' It  is  a  mtatter  of  common  knowledsre  that  at  this  tim.e  the  various  m,em'bers  of  the 
Congress  of  InrUistrial  Orpranizations  were  actively  opposing  any  amendment  to  the  act. 
See  Report  of  Hearings  before  Senate  Committee  on  Ertncation  and  Labor. 

55  Madden,  II  678  (2)  ;  committee  exhibit  835,  II  694  (1,  2)  ;  committee  exhibit  864,  II 
700,  701. 

•"•"Madden.  Ill  7  (1)  :  committee  exhibit  874.  Ill  7  (1.  2).  The  Board  employees  present 
at  this  meeting  were  Messrs.  Madden,  Edwin  S.  Smith.  Fahy,  Witt,  Emerson,  Pratt.  Ross, 
Knapp,  Dorfman,  Rosenberg,  and  Mrs.  Stern.  See  committee  exhibit  1,  I  28,  for  a  descrip- 
tion of  tlie  position  lield  bv  each  of  the  foregoing. 

«o  Comanittee  exhibit  858,  II  702  (3). 

61  Idem. 

83  Rosenberg,  III  100  (1,  2). 

«3  Rosenberg.  Ill  09  (2)  :  committee  exhibit  901.  Ill  99  (2). 

«»  See,  for  example,  committee  exhibits  944,  III  9.5-96:  committee  exhibit  973,  III  98  (2). 

6^  Committee  exhibit  947;  Condon,  III  90  (1,  2).  In  addition  to  this  voluntary  offer  on 
the  part  of  the  prospective  witness,  a  resrional  director  wrote  that  he  had  a  witness  who 
would  "need  quite  a  bit  of  coaching  on  what  we  want."  Committee  exhibit  917,  III  82  (-3). 

"«  Committee  exhibit  991.  Ill  91  (1),.'',12  (2). 

«•  Committee  exhibit  991,  III  91  (1),  312  (2). 
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The  obligation  on  both  the  Board  and  the  attorney  implicit  in  such  an 
arrangement  is  obvious.^^ 

Throughout  the  Board's  campaign  to  prevent  amendments  to  the 
act  there  were  at  all  times  from  8  to  10  attorneys  especially  assigned 
by  the  Board  engaged  exclusively  in  these  legislative  activities.*^^  The 
work  of  these  attorneys  extended  over  a  period  of  several  months  and 
their  salaries  aggregated  approximately  $2,600  per  month  throughout 
these  months.'" 

As  evidence  of  the  attitude  of  these  "legislative"  attorneys  toward 
one  union  over  another,  testimony  was  presented  that  a  telegram  had 
been  sent  by  the  secretary  of  the  Board  to  regional  directors  asking 
for  information  concerning  certain  cases  about  which  the  American 
Federation  of  Labor  might  complain  '^  (this  at  the  time  the  Walsh 
bill,  containing  the  proposed  American  Federation  of  Labor  amend- 
ments, was  before  the  Senate  committee  for  consideration) .  The  infor- 
mation sent  to  the  secretary  in  response  to  this  telegraphic  request  was 
kept  by  these  "legislative"  attorneys  in  a  file  folder  labeled  "Potential 
A.F.L.,  Beefs."  ^2  Another  folder  was  labeled  "10  A.  F.  of  L. 
Squawks."  "^ 

In  view  of  the  Board's  intense  campaign  conducted  during  the  hear- 
ings before  the  Senate  Committee  on  Education  and  Labor  to  prevent 
amendments  to  the  act,  it  would  be  interesting  to  know  whether  a  sim- 
ilar campaign  is  being  conducted  at  the  present  time  at  Government 
expense  to  prevent  any  suggested  amendments  from  being  enacted  into 
legislation. 

Relative  to  the  lobbying  activities  set  out  above,  Committee  Counsel 
Toland  advised  the  committee  of  the  provisions  of  United  States  Code, 
title  18,  section  201,  which  makes  the  direct  or  indirect  use  of  any  part 
of  a  congressional  appropriation  for  activities  seeking  to  influence  the 
action  of  a  Member  of  Congress  to  favor  or  oppose  any  legislation  or 
appropriation  of  Congress  a  criminal  oifense,  punishable  by  manda- 
tory removal  from  office  of  the  Government  employees  so  engaged  in 
addition  to  certain  criminal  penalties.  After  meeting  in  executive  ses- 
sion, the  committee  decided  to  refer  tlie  matter  to  the  Attorney  General 
of  the  United  States, for  his  opinion."-  The  Attorney  General  advised 
on  February  23,  19-10,  that  it  was  not  within  his  province  to  render 
opinions  to  congressional  committees.'^ 

In  a  second  letter  to  the  Attorney  General,  dated  February  27,  1940, 
Chairman  Smith  stated  that  this  committee  is  charged  only  with  the 
duty  of  investigation  and  report  and  that  "any  further  action  lies 
solely  in  the  province  of  your  Department."  ^^  In  reply  thereto,  the 
Attorney  General,  on  March  13,  1940,  stated  that  an  investigation  was 
being:  made  bv  the  Federal  Bureau  of  Investigation  aud  the  determina- 
tion  of  a  policy  would  have  to  await  the  results  of  that  investigation  as 

»^  This  attorney  flid  not  appear  as  a  witness  before  the  Senate  committee,  but  the  com- 
mittee feels  that  the  principle  involved  is  not  thereby  changed  as  these  communications 
show  the  mental  attitude  of  the  Board's  secretary. 

<59  Rosenberg:.  Ill  82  a,  2). 

'">  A  communication  from  Mr.  Rosenberg:,  Board  attorney  in  charge  of  this  work,  to  Com- 
mittee Chairman  Smith  on  March  2.  1940.  set  out  the  yearly  salaries  of  some  0  attorneys 
who  assisted  him  in  this  work.  Mr.  Rosenberg's  present  salary  is  $3,600  per  annum  (Rosen- 
berg, III  81  (2))  and  this  was  added  to  the  salaries  of  the  nine  assistants  ($27,600).  The 
total  was  divided  bv  12  in  order  to  determine  the  cost  per  month. 

71  Condon,  III  102   (1). 

•73  Condon,  III  102  (1)  ;  committee  exhibit  993.  Ill  269  (3)  et  seq. 

"  Condon,  III  102    (2)  ;  committee  exhibit  994-A,  III  328  et  seq. 

T*  Madden,  III  10  (3). 

"5  Committee  Exhibit  108.5.  Ill  197-198. 

■78  Commiittee  Exhibit  1086,  III  198. 
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United  States  Code,  title  28,  section  634,  gave  immunity  to  testimony 
given  before  congressional  committees  from  being  used  in  any  crim- 
inal proceeding  against  tlie  witness.  Tlie  Attorney  General  then  urged 
that  legislation  be  sought  by  the  committee  in  order  to  clarify  the  exact 
meaning  of  United  States  Code,  title  18,  section  201."  "' 

Chairman  Smith,  in  replying  to  this  letter  on  March  18,  1940, 
pointed  out  that  the  Attorney  General  had  inaccurately  quoted  United 
States  Code,  title  28,  section  634  in  that  a  sentence  stating :  "But  an 
official  paper  or  record  produced  by  him  is  not  within  the  said  privi- 
lege," had  been  omitted  in  the  Attorney  General's  letter.  Chairman 
Smith  stated  that  what  is  needed  is  not  clarification  of  title  18,  section 
201,  but  the  enforcement  of  existing  lavv\  At  the  time  of  this  report,  no 
further  answer  had  been  received  from  the  Attorney  General.  Com- 
plete copies  of  the  statutes  mentioned  and  the  correspondence  entered 
into  between  the  committee  chairman  and  the  Attorney  General  are 
attached  to  this  report  as  appendix  B. 

The  Board's  activities  in  connection  with  legislation  should  be  inter- 
preted in  the  light  of  Chairman  Madden's  statement  that,  although 
aware  of  these  activities  and  at  first  in  some  douljt  as  to  the  propriety 
thereof,  he  nevertheless  resolved  all  doubts  in  fa^•or  of  continuing 
them.'®  Under  existing  legislation,  the  committee  feels  that  no  Govern- 
mental agency  may  impede  by  means  of  pressure  activities  congres- 
sional attempts  to  correct  abuses  or  errors  that  may  he  present  in  the 
statute  which  that  agency  is  charged  to  administer,  particularly  where 
the  legislation  enacted  might  result  in  the  loss  of  the  incumbents'  jobs. 

2.  Appropriations 

Pressure  activities,  far-flung  in  their  scope,  which  sought  to  influ- 
ence congressional  legislation  with  respect  to  the  Board's  appro- 
priation, were  brought  out  with  considerable  emphasis  during  the 
appearance  of  Board  Members  Madden  and  Smith  and  Secretary  Witt 
before  the  committee."^  This  activity  reached  a  peak  during  the  summer 
of  1937,  when  a  serious  reduction  in  the  Board's  requested  appropria- 
tion was  threatened.-" 

It  took  the  form  of  suggestions  and  requests  by  Board  employees  to 
friendly  unions,  prospective  litigants  before  the  Board,  that  telegrams 
and  letters  be  sent  to  Congressional  representati^•es  protesting  against 
the  proposed  reduction.*^  As  a  typical  instance  of  this  activity,  a  tele- 
gram from  a  trial  attorney  in  a  regional  office  to  Mr.  Charles  Fahy, 
general  counsel  to  the  Board,  reads :  *^ 

Have  organized  all  labor  organizations  and  other  friends  of  lahor  to  protest  the 
appropriation  rape  of  the  Act  Stop  Federated  Trade  Council  lukewarm  but 
has  promised  aid  Stop  Please  wire  further  instructions.  [Italics  supplied.] 

One  example  of  the  misuse  of  Government  time  and  money  for  these 
lobbying  activities  was  a  long-distance  telephone  call  (at  Government 
expense)  made  by  Board  Member  Edwin  S.  Smith  to  Regional  Direc- 

■^^  A  eopv  of  this  letter  is  in  Chairman  Smith's  possession. 

™  Madden,  II  698-9. 

™  Madden,  II  693-703,  III  1-15  ;  Smith,  III  7-15  ;  Witt,  III  8-15. 

8«  Comimittee  exhibit  860,  III  1  (3)  ;  committee  exhibit  861.  Ill  1  (3)  :  committee  exhibit 
862,  III  2  (1)  :  committee  exhibits  863,  864.  Ill  2  (1)  ;  committee  exhibit  865,  III  2  (2.  3>  : 
committee  exhibit  866,  III  3  (2)  ;  committee  exhibits  867,  86S.  Ill  3  (2)  ;  committee  exhibit 
875,  III  8  (2,  3)  :  committee  exhibit  885,  III  10  (1)  ;  committee  exhibit  879,  III  10  (2). 

•*!  See  footnote  supra. 

S3  Committee  exhibit  866,  III  3  (2). 
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tor  Charles  Hope  at  the  Seattle  office. ^^  The  record  also  discloses  that 
Edwin  A.  Elliott,  Reg-ional  Director  at  Forth  Worth,  Tex.,  in  further- 
ance of  the  same  Board  objective  sent  over  30  telegrams,  each  of  86 
words  or  more,  at  Government  expense.^* 

Activities  seeking  to  influence  Congressional  action  lead  inevitably 
to  a  serious  and  unfortunate  obligation  *^  on  the  part  of  the  Board  to 
those  unions  responsible  for  blocking  adverse  legislation  where  such 
unions  are  present  or  prospective  litigants,  and  where  this  support  has 
been  solicited  by  the  Board  or  its  employees. 

D.    SOLICITATION    OF    LITIGATION  ^^ 

A  significant  matter  presented  to  the  committee  related  to  the  actions 
on  the  part  of  the  Board  in  soliciting  litigation  to  be  brought  before  it 
for  determination.  Tliis  solicitation  was  either  for  the  purpose  of 
establishing  a  point  of  law  which  the  Board  felt  should  be  established  ^'' 
or  for  the  purpose  of  harassing  a  company  engaged  in  a  dispute  with 
its  workers.^^  The  committee  submits  to  the  Congress  for  its  considera- 
tion whether  these  purposes  disclose  an  apparent  desire  on  the  part  of 
the  Board  to  compel  American  industry  and  labor  to  subject  themselves 
to  the  Board's  dictatoi-ship.  In  view  of  this  practice  of  soliciting  litiga- 
tion, a  full  account  of  the  Board's  actions  is  hereinafter  set  out. 

1.  The  Inland  Steel  Company  case 

The  Inland  Steel  Co.  case  furnishes  an  example  of  typical  Board 
activity  in  stimulating  and  soliciting  the  presentation  of  test  cases. 
The  actions  of  the  Board  in  this  case  were  such  that  the  commit- 
tee feels  the  Board  could  be  justifiably  charged  with  activities  akin  to 
entrapment. ^° 

The  Board,  through  Secretary  Witt,  who  acted  under  its  direction 
and  with  its  Imowledge  in  the  Inland  Steel  case,  promoted  the  filing  of 
charo-es  in  order  to  assist  the  Committee  for  Industrial  Orsfanization 
and  provide  a  test  case  for  a  Board  decision  that  a  written  contract 
was  essential  to  establish  the  good  faith  of  the  employer  in  collective 
bargaining.^°  The  Board  is  not  empowered  under  the  act  to  take  juris- 
diction in  a  case  until  a  charge  has  been  filed ;  ^^  the  Board's  own  regu- 
lations interpret  this  provision  of  the  act  as  requiring  the  fHina;  of  a 
formal  written  charge  before  cognizance  may  be  taken  of  a  case.^- 

S3  Smith,  III  10  CI.  2).  The  subject  of  this  telephone  call  was  the  proposed  cut  in  the 
appropriation,  and  it  was  on  the  basis  of  this  call  that  Regional  Director  Hope  became  so 
active  in  solicitinji:  union  support  asrainst  the  proposed  reduction. 

**  Committee  exhibits  862—865,  III  1-2.  These  telegrams  requested  the  recipients  to  send 
telegrams  to  Congressional  representatives  protesting  against  the  proposed  appropriation 
reduction. 

*^  See  Committee  Member  Routzohn's  questioning.  II  698-699. 

s«  Characterized  as  "champerty"  by  a  member  of  the  committee  at  I  287  (2)  : 

"Q.  (By  Mr.  Routzohn  :)  But  in  this  instance  you  were  acting  not  only  as  an  individual 
but  you  were  acting  upon  the  authority  of  the  Board  and  keeping  in  conference  with  Mr. 
Smith,  a  member  of  the  Board,  weren't  you? 

"A.    (By  Mr.  Witt  :)  Up  to  this  point. 

"Q.  Up  to  this  point  is  what  I  am  talking  about.  I  don't  know  what  you  did  after  this 
at  all.  As  a  law  student,  did  you  become  familiar  with  the  word  'champerty"? 

"A.  I  did. 

"Q.  The  stirring  up  of  strife  and  lawsuits.  Do  you  think  that  is  written  in  our  Constitu- 
tion and  in  the  Act  which  governs  the  action  of  this  Board  ? 

"A.  It  seems  to  me.  Congressman  Routzohn,  that  what  the  Board  was  trying  to  do  in 
this  case  was  to  bring  very  serious  strife  to  an  end." 

*'  Tnlnnd  Steel  Company  case,  post. 

^  Berkshire  Knitthio  Mills  case.  post. 

88  See  comments  of  Committee  Member  Halleck,  Witt,  I  2S.5  (2). 

M  Witt,  I  282.  et  seq. 

»i  49  Stat.  449.  sec.  10 (b). 

»2  Art.  II,  sec.  3  of  rules  of  July  14,  1939.  Same  as  in  rules  of  April  27,  1936. 
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On  June  2,  1937,  a  conference  was  held  in  Pittsburgh,  Pa.,  the  pur- 
pose of  which  was  to  discuss  ways  and  means  whereby  a  quick  decision 
coukl  be  obtained  from  the  Board  as  to  the  necessity  for  a  written 
agreement  in  collective  bargaining.''^  This  agreement  was  to  embrace 
the  terms  of  an  oral  understanding  already  reached  between  the  C.  I.  O. 
union  (Steel  Workers'  Organizing  Committee)  and  the  Inland  Steel 
Co.^*  At  that  time  the  C.  I.  O.  claimed  an  85-percent  majority  of  the 
company's  employees.''^ 

Present  at  the  conference  were  Messre.  Murray  and  Pressman  of  the 
C.  I.  O.  and  Mr.  Witt,"*^  then  associate  general  counsel  in  chai'ge  of  the 
Review  Division.^'  Mr.  Witt's  attendance  at  this  conference  was  by 
direction  of  the  entire  Xational  Labor  Relations  Board.^^ 

During  the  course  of  the  discussion  in  Pittsburgh,  Mr.  Witt  sug- 
gested that  the  C.  I.  O.  union  should  ask  for  exclusive  bargaining  rep- 
resentation (instead  of  merely  bargaining  rights  for  its  own  members, 
its  original  position). ^^  This  would  open  the  way  toward  further  nego- 
tiations leading  to  demands  for  a  written  agreement  and  the  possi- 
bilities of  a  test  case.^  The  C.  I.  O.  was  reasonably  certain  that  the 
Inland  Steel  Co.  would  refuse  this  request,  in  view  of  a  prior  refusal, 
presumably  based  on  the  absence  in  the  statute  of  any  requirement  of  a 
written  agreement.^  The  theory  of  this  procedure,  as  apparently 
expressed  by  ]SIr.  Witt  in  the  memorandum^  to  Mr.  Fahy,  general 
counsel  to  the  Board,  was  to  entrap  the  company  into  an  inadvertent 
violation  of  the  act,*  which  would  form  the  excuse  for  the  Board  to 
intervene.  On  the  refusal  of  tlie  company  to  negotiate  with  the  view  of 
concluding  a  written  labor  contract,  the  C.  I.  O.  union  would  then  be  in 
a  position  to  file  a  charge  under  section  8  (5)  (refusal  to  bargain 
collectively ).° 

Mr.  Witt  conferred  by  long-distance  telephone  with  Mr.  Edwin  S. 
Smith,  Board  member,  and  had  his  opinion  as  to  the  suitability  of  this 
extraordinary  procedure  confirmed  by  the  latter.''  So  far  did  this  con- 
firmation go  that,  at  Mr.  Smith's  suggestion,  Mr.  Witt  communicated 
with  Mr.  Dorfman,  regional  attorney  in  Chicago,  and  directed  him  to 
prepare  the  complaint  to  be  issued  as  soon  as  the  trap  was  sprung. "_ 

The  committee  wishes  to  emphasize  that  up  to  that  time  no  written 
charge  had  been  filed  by  the  C.  I.  O.  with  the  Board,^  whereas  the 
Board  regulations  specifically  required  such  charge  to  be  in  writing 
and  properly  swoi-n  to  before  action  coukl  be  taken  thereon  by  the 
issuance  of  a  complaint.^ 

93  Committpp  exhibit  2S0,  I  2S3  d,  2). 

M  Committee  exhibit  2S0,  I  2.83  (1,  2). 

9'5  Idem. 

98  Idem. 

9-  Witt,  I  2fll  (R).  See  also  I  2S2  (3). 

98  Witt,  I  2S3  (1),  I  2S6  (2). 

99  Committee  exhibit  280,  I  283  (1,  2). 

1  Idem. 

2  Idem. 

=>  Idem.  ,  ,  ,     . 

*  Mr.  Witt  testified  that  the  Board  had  conceded  and  recognized  that  where  the  exclusive 
representatives  of  the  emplovees  had  met  with  the  management  without  a  written  agree- 
ment thev  had  not  violated  see.  S  (5)  of  the  act  if  there  was  a  complete  understanding  of 
the  terms  of  the  aprreement  (Witt,  I  2S8  (1)).  Note  also  that  sec.  8  <5)  of  the  act  makes 
no  specific  requirement  that  a  written  agreement  is  necessary  for  collective  bargaining, 

5  Committee  exhibit  280,  I  283  (1.  2), 

" Idem.  _ , 

7  Idem.  Mr.  Dorfman  was  also  to  get  the  commerce  facts  re  the  company.  Idem, 

«  Witt,  I  284  (1), 

9  Witt,  I  284  (2), 
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One  week  after  the  conference  in  Pittsburgh,  the  C.  I.  O.  union  filed 
a  charge  afrainst  the  Inland  Steel  Co.^°  A  memorandum  was  written 
to  the  Board  on  the  same  day  in  which  Mr.  Witt  stated  that  the 
C.  I.  O.  union  had  followed  the  indicated  procedure,  requesting  negoti- 
ations for  the  conclusion  of  a  written  contract  with  the  company,  and 
that  as  anticipated  the  company  had  refused,  stating  that  it  would 
meet  with  the  union  at  any  time  for  collective  bargaming  purposes, 
"but  did  not  propose  to  make  a  signed  contract  with  that  [union] 
and  that  the  National  Labor  Relations  Act  does  not  require  the  signing 
of  a  contract."  ^^  The  memorandum  then  stated  that  "*  *  *  the 
S.  W.  O.  C.  [the  C.  I.  O.  union]  will  today  file  a  charge  under  8  (5) 
with  the  Chicago  office." 

The  memorandum  further  stated :  ^- 

*  *  *  Thus  the  ease  is  proceeding  along  the  lines  indicated  in  my  memorandum  of 
June  3rd.^  Mr.  Dorfman  will  be  ready  to  issue  a  complaint  immediately  upon 
charge  tiled  and  will  await  word  from  Washington  as  to  the  date  of  hearing. 
This  will  depend  largely  on  the  readiness  of  Doctor  Saposs  [chief  of  the  Board's 
Division  of  Economic  Research]  to  present  evidence  on  the  question  of  a  signed 
agreement.'-^  [Italics  supplied.] 

The  committee  points  to  the  curious  spectacle  of  the  Board  directing 
;Mr.  Saposs,  chief  of  its  Division  of  Economic  Research,  to  prepare 
evidence  on  the  question  of  a  signed  agreement  and  then  using  that 
evidence  ^^  as  a  basis  for  its  decision  that  a  written  agreement  is  an 
essential  ingredient  of  collective  bargaining.^^ 

Without  any  of  that  delay  so  characteristic  of  other  cases,^'  a  trial 
examiner  was  appointed  on  June  10  (the  day  following  the  filing  of 
the  charge)  ;  this  was  even  before  any  complaint  had  been  issued.^^ 
And  within  2  days,  on  June  12,  the  complaint  was  authorized  and 
notice  of  hearing  issued.^^  The  committee  was  not  offered  any  explana- 
tion as  to  why  the  trial  examiner  was  appointed  prior  to  the  authoriza- 
tion of  the  complaint.-" 

Through  all  these  stages,  Mr.  Witt  made  no  attempt  to  contact 
any  of  the  Inland  Steel  Co.  officials,^^  and  the  Board  files  fail  to  dis- 
close any  effort  on  the  part  of  any  Board  representatives  to  interview 
any  of  the  company's  officials.-^  Apparently  the  company  was  entirely 
unaware  of  the  Board's  efforts  to  inject  itself  into  the  controversy. 

1"  Witt.  I  2RS  (2).  and  coramittee  exhibit  2S1,  I  285,  2S8  (1). 

ii  Coniimittee  exhibit  281  I  288  (1). 

^2  Idem. 

13  Committee  exhiliits  280, 1  282  (1,2). 

"Quoting  from  the  memorandum  of  June  3,  1937  (committee  exiiibit  280),  referred  to 
above,  especially  relating  to  Mr.   Saposs'  connection  with  the  case : 

"In  the  meantime,  it  would  be  verv  helpful  if  the  economic  staff  began  immediately 
[June  3 — charge  filed  June  9]  gathering  material  on  the  question  of  written  agreements 
so  that  we  could  have  such  material  read.v  for  the  hearing  and  for  the  decision. 

"[Signed]   Nathan  Witt."   [Italics  supplied.] 

1"  Under  the  statement  of  the  act  that  the  Board's  findings  of  fact  are  conclusive  (when 
based  upon  "substantial"  evidence)  and  that  ordinary  rules  of  evidence  are  not  applicable, 
this  is  easy  for  the  Board  to  do. 

1"  Mr.  Saposs  testified  as  an  expert  witness  at  the  hearing  of  the  case  in  June  1937,  on 
the  importance  of  written  agreements  in  collective  bargaining  and  other  matters.  (Commit- 
tee exhibit  908.  Ill  67). 

-  See.  for  exnmple.  the  Mt.  Vernon  Car  Mfg.  Co.  case,  Harris,  II  241  (2) . 

1' Witt,  I  288  (2). 

"  Idem. 

=1  Witt,  I  288  (2)  :  Madden,  II  514,  515  (1). 

=1  Witt,  I  287  (1.  2). 

=2  Witt,  I  288  (2). 
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In  his  testimony  before  the  committee,  Mr.  Madden  publicly  ap- 
proved the  conduct  of  Mr.  Witt  in  this  case.-^  This  presents  a  con- 
trast to  Mr.  Madden's  testimony  before  the  Senate  Committee  on 
Education  and  Labor  on  April  18,  1939,  which  the  committee  feels 
necessary  to  quote  verbatim :  -"* 

Mr.  Madden.  We  certainly  do  not  go  out  to  drum  up  business,  Senator  ['Sir. 
Thomas  of  Utah].  We  proceed  only  upon  charges  filed  by  people  who  have  or 
think  they  have  a  grievance.  What  we  are  doing.  I  hope,  is  to  intelligently  and 
diligently  take  care  of  the  cases  that  are  brought  to  us.  [Italics  supplied.] 

This  statement  of  Board  policy  was  confirmed  by  Board  Member 
Edwin  S.  Smith  before  this  committee  in  the  followinof  lano-uao-e :  -^ 

Mr.  Halleck.  *  *  *  Is  it  your  idea,  Mr.  Smith,  that  it  M^as  within  the 
province  of  the  Board,  or  within  the  scope  of  its  authority  under  the  Act,  to  solicit 
business  for  the  Board,  or  to  solicit  the  filing  of  charges? 

The  Witness  (Edwin  S.  Smith).  Certainly  not.  [Italics  supplied.] 

The  committee  finds  a  contrast  to  these  activities  of  other  Board 
members  in  the  statement  made  by  Dr.  Leiserson  before  the  commit- 
tee, to  the  effect  that  he  would  never  confer  with  union  officials  and 
discuss  the  selection  of  a  company  to  be  charged  with  violation  of  the 
act  in  order  to  test  some  legal  principle  under  the  act.-^ 

The  committee  wishes  it  distincly  understood  that  it  is  not  taking 
a  stand  with  respect  to  the  necessity  of  reducing  a  collective  labor 
agreement  to  written  form  to  satisfy  the  requirements  of  collective 
bargaining.  The  only  purpose  the  committee  has  in  emphasizing  this 
unusual  procedure  on  the  part  of  Board  Members  Madden  and  Smith 
is  to  call  attention  to  the  discrepancies  existing  between  these  Board 
members'  statements  as  to  their  understanding  of  what  should  be  done 
under  the  act  and  the  procedure  actually  followed. 

2.  The  Berkshire  Knitting  Mills  case 

In  the  Berkshire  Knitting  Mills  case  the  Board  was  guilty  of  solicit- 
ing charges  against  the  Berkshire  Co.  in  order  to  punish  it  for  its 
refusal  to  settle  differences  concerning  wages  with  its  employees.-'  It 
must  be  remembered  that  throughout  the  period  in  which  Board  Mem- 
ber Edwin  S.  Smith  was  taking  an  active  interest  in  this  case,^^  at 
first  to  mediate  and  settle  the  strike  and  then  to  assist  actively  in  the 
promotion  of  a  boycott  of  the  Berkshire  Co.'s  products,  no  charges  of 
any  kind  had  been  filed  with  the  Board  by  the  union  involved,  the 
American  Federation  of  Hosiery  Workers  (affiliated  with  the  Congress 
of  Industrial  Organizations)  .-^  However,  throughout  this  period  the 
Board  manifested  its  readiness  to  proceed  with  charges  should  charges 
be  filed.^°  Although  the  union  had  evidenced  its  intentions  as  early  as 
October  1936  of  filing  charges,^^  no  charges  had  been  filed  by  the  end 
of  December  1936.^^  Evidently  the  Board  became  impatient  at  the 

^sM-iflden,  II  514-5. 

2*  Part  I,  p.  127. 

25  Smith.  I  213  (2). 

2«  Leiserson.  I  47  (1.  2). 

^  Robb.  I  19(M200  ;  Smith,  I  200-230-G. 

^  See  supra. 

29  Committee  exhibit  104.  I  10.'^  (.3)  ;  comm/ittee  exhibit  106,  I  194.  195  (2)  ;  committee 
exhibit  124.  I  212-21  .S  ;  Robb,  I  flfi  (2). 

Ko  Committee  exhibit  104,  I  19.3^;  committee  exhibit  106,  I  194,  195  (2)  ;  committee 
exhibit  107,  I  195  (3). 

31  Committee  exhibit  106.  I  194,  195  (2). 

S2  Committee  exhibit  124,  I  212^213. 
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delay  of  the  union  in  filing  such  charges,  because  the  then  Board 
Secretary,  Mr.  Benedict  Wolf,  wrote  a  memorandum  to  the  regional 
director  of  the  Philadelphia  office  which  stated :  ^^ 

This  Board  is  interested  in  finding  out  whether  the  situation  at  the  Berkshire 
Knitting  Mills  has  revealed  anything  which  would  be  a  possible  basis  for  a  charge 
of  unfair  labor  practice.  Will  you  send  us  a  report  on  the  issues  which  caused 
the  strike  and  a  statement  of  whether  any  unfair  labor  practices  were  involved? 
[Italics  supplied.] 

The  next  day  the  Philadelphia  regional  director  replied  ^*  that,  in 
response  to  Mr.  Wolf's  memorandum,  the  officers  of  the  American 
Federation  of  Hosiery  Workers  had  conferred  with  him  and  that  the 
president  of  that  union  and  several  of  his  fellow  union  officers  did  not 
believe  at  that  time,  December  31,  1936,  that  any  unfair  labor  prac 
tice  had  been  committed  by  the  Berkshire  Co.  The  reply  read  in  part : 

*  *  *  they  [the  union  officials]  stated  that,  while  some  of  the  officials  of  the 
union  thought  facts  might  warrant  intervention  of  the  Board,  it  teas  the  opinion 
of  Pi-csidcnt  Rieve  [American  Federation  of  Hosiery  Workers]  and  of  them- 
selves that  there  was  no  unfair  labor  practice  involved,  upon  which  they  could 
base  a  charge  of  violation  of  the  National  Labor  Relations  Act,  nor  did  they 
feel  it  wise  to  press  a  charge  that  there  was  refusal  to  meet  for  the  purpose  of 
collective  bargaining,  since  the  company  would  undoubtedly  raise  the  point 
that  they  did  not  I'epresent  a  majority  of  the  workers,  and  this  was  true. 
[Italics  supplied.] 

The  committee  suggests  a  comparison  of  the  instructions  contained 
in  Mr.  Wolf's  memorandiun  with  the  statements  of  Chairman  Madden 
before  the  Senate  Committee  on  Education  and  Labor  and  that  of 
Board  ]SIem.ber  Edwin  S.  Smith  before  this  committee  that  they  did 
not  go  out  to  look  for  business. 

Within  a  month  of  these  communications,  on  January  26,  1937,^^ 
charges  of  unfair  labor  practices  were  filed  by  the  American  Federa- 
tion of  Hosiery  Workers  against  the  Berkshire  Mills.  The  charges 
alleged  violations  of  sections  8(1)  and  (2)  of  the  act.^^  These  charges 
were  later  amended  to  include  an  allegation  of  violation  of  section 
8  (3). ^8 

It  is  important  to  note  that,  although  the  charges  w^ere  filed  in 
January  1937,  the  complaint  was  not  authorized  until  September  13, 
1937,"^  and  was  not  issued  until  November  6, 1937.*°  The  reasons  given 
for  the  failure  to  issue  this  complain  until  some  9%  months  after  the 
filing  of  the  charges  are  easily  understandable  upon  perusal  of  the 
various  weekly  reports  received  from  the  Philadelphia  regional  office. 
For  instance,  in  one  weekly  report,  on  February  17,  1937,  it  was 
stated : " 

Present  status  of  case  :  Held  in  abeyance  at  request  of  union  pending  possibility 
of  general  stilke. 


Another  such  weekly  report,  dated  February  24,  1937,  stated : 


42 


83  Committee  exhibit  123, 1  212  (2). 
^  Committee  exhibit  124,  I  212-213. 
33  Committee  exhibit  124,  I  213  (1) . 
38  Committee  exhibit  132,  I  217  (3). 
3'  Idem. 

38  See  Board  decision,  17  National  Labor  Relations  Board  No.  17,  p.  2. 

39  Committee  exhibit  145,  1219  ( 1 ) . 

^0  See  Board  decision,  17  N.L.R.B.  No.  17,  p.  2. 
"  Committee  exhibit  137, 1218(1). 
"  Committee  exhibit  139,  I  218  (2). 


396 

I  also  went  to  Reading  and  conferred  Avith  the  union  oflBcials  and  tallced  to 
John  Edelman  of  the  American  Federation  of  Hosiery  Workers,  who  stated  that 
I  might  quote  him  as  speaking  officially  when  he  said  that  the  union  requested 
the  Board  to  hold  the  charge  which  it  had  filed  against  the  company  in  abeyance 
for  the  present.  There  is  a  strong  possiljility  of  a  general  strike  developing  in 
Reading  over  the  situation  in  the  Berkshire  Mills  and  the  union  would  like  to 
ivait  on  that  for  a  iveek  or  two."  [Italics  supplied.] 

The  purpose  of  the  National  Labor  Relations  Act  was  to  decrease 
industrial  disputes  and  disturbances  such  as  strikes.  Yet  the  Board 
was  deliberately  aiding  and  abetting  the  promotion  of  industrial  strife 
in  this  case  by  its  refusal  to  proceed  with  the  issuance  of  a  complaint 
and  the  holding  of  a  hearing  because  the  union  felt  that  "there  is  a 
strong  possibility  of  a  general  strike  developing."  ■^^  This  attitude  of 
cooperation  on  the  part  of  the  Board  with  the  union  in  this  situation 
is  utterly  incompatible  with  the  duties  of  the  Board  as  impartial  quasi- 
judicial  officers. 

On  February  3,  1938,  the  Board  transferred  the  case  to  itself,** 
thus  dispensing  with  the  trial  examiner's  intermediate  report.*^ 
Twenty-one  months  later,  on  November  3,  1939,  the  Board  issued  its 
decision,  finding  the  Berkshire  Co.  guilty  of  violation  of  section  8, 
subsections  (1),  (2),  and  (3).*'^  Since  that  time,  however,  the  Board 
has  made  no  move  to  enforce  its  decision.*'  This  is  very  significant,  as 
the  Board  thereby  demonstrates  its  realization  of  the  wealaiess  of  the 
case  it  solicited. 

E.    ADMINISTRATION    OF    PERSONNEL 

Serious  criticism  from  both  within  *^  and  without  *^  the  Board,  have 
been  made  from  time  to  time  concerning  the  personnel  employed  by 
the  Board  in  the  administration  of  its  cluties.  These  criticisms  have 
related  not  only  to  the  bias  and  partiality  of  these  employees  but  also 
to  their  incomi^etence.  Since  it  is  the  Board's  duty  as  the  administer- 
ing agency  of  the  National  Labor  Relations  Act  to  employ  qualified 
personnel,  the  committee  feels  that  complaints  concerning  employees, 
especially  those  complaints  that  have  not  been  acted  upon  even  though 
apparently  justified,  cannot  but  reflect  upon  the  Board  itself. 

The  committee  believes  that  certain  examples  of  incompetency  and 
partiality  on  the  part  of  Board  employees  should  be  pointed  out  as 
indicative  of  the  Board's  handling  of  its  personnel.  It  also  believes 
that  a  brief  statement  concerning  the  development  of  the  unions  con- 
tained within  the  Board  should  be  made  so  that  the  Congress  can 
appreciate  the  extent  of  this  movement. 

/.  Examples  of  personnel  mismanagement 

(a)  Former  employees. 

(1)   Maurice  Hoioard. — In  August  1939  a  field  examiner  of  the 
Board,  Maurice  Howard,  was  asked  to  resign  for  his  participation  in 

«  Idem. 

^  Committee  exhibit  149-A,  I  220  (1). 

«  Smith,  I  220  (1,  2). 

«  See  Board  decision,  17  N.L.R.B.  No.  17,  p.  57. 

*''  The  committee  is  in  receipt  of  a  letter  from  Mr.  Fahy,  general  counsel  of  the  Board,  to 
Committee  Counsel  Toland  dated  March  15,  1940,  wherein  it  is  stated  that  on  November  9, 
1939,  the  unaffiliated  union  petitioned  the  Circuit  Court  of  Appeals  for  the  Third  Circuit 
to  review  the  decision  and  order  ;  on  November  10,  1939,  the  Berkshire  Co.  petitioned  the 
same  court  to  set  aside  the  decision  and  order  ;  and  that  on  January  1,  1940,  the  American 
Federation  of  Hosiery  Workers  petitioned  to  intervene.  No  action  on  the  part  of  the  Board' 
Is  therein  described. 

«  Leiserson,  I  1-72. 

**  See  comments  contained  in  report  of  Senate  Committee  on  Education  and  Labor 
(1939). 
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the  incidents  that  eventually  led  to  the  resignation  of  Dr.  Town« 
Nylander  as  the  regional  director  of  the  Los  Angeles  office  of  the 
Board.s° 

As  early  as  December  1936  the  Board's  attention  had  been  called 
to  JNIr.  Howard's  strong  union  sympathies  by  the  then  secretary  of 
the  Board,  JNIr.  Benedict  Wolf.  In  a  rex^ort  on  the  Board's  Seattle 
office.  Mr.  Wolf  had  said :  ^^ 

I  bad  quite  a  long  talk  with  Howard  and  he  is  very  frank  in  his  attitude  that 
the  Board's  chief  value  is  in  actively  helping  labor  organize,  rather  than  just  to 
protect  their  right  to  organize.  He  doesn't  think  the  Board  is  doing  enough  for 
labor  at  the  present  time  and  believes  hearings  should  be  held  even  when  the 
Board  obviously  has  no  jurisdiction,  if  the  holding  of  such  hearings  will  help 
labor  organization. 

He  was  unwilling  to  see  anything  done  about  the  Boilermakers'  claim  for  rep- 
resentation in  the  Long  View  Fibre  case,  because  he  thought  any  such  action  on 
the  part  of  the  board  would  hurt  the  C.I.O.  and  help  the  A.F.  of  L.  [Italics 
supplied.] 

In  spite  of  this  report  from  the  then  secretary,  apparently  nothing 
was  done  concerning  Mr.  Howard  for  some  4  months.  Then  in  April 
1937  Chairman  Madden  drafted  a  letter  to  Mr.  Howard  reprimanding 
him  for  his  close  association  with  labor  leaders  and  his  attendance  at 
union  meetings.^^  However,  the  letter  was  never  sent  to  Mr.  Howard 
largely  because  of  Board  Member  Edwin  S.  Smith's  intervention,^^ 
In  this  letter  Chairman  Madden  made  the  startling  statement :  ^* 

/  suppose  that  nearly  everyone  connected  with  the  staff  of  the  Board  has  some 
preferences  of  his  own  as  between  the  different  factions  in  the  current  split  in  the 
labormovement.  *  *  *  [Italics  supplied.] 

Having  failed  to  send  his  original  letter  as  the  result  of  Mr.  Smith's 
intervention.  Chairman  Madden  wrote  the  next  day  to  reprimand 
Mr.  Howard,^^  but  did  not  make  it  "as  long  or  as  strong"  as  the  pre- 
vious letter.^*' 

Within  2  weeks  of  this  tempered  reprimand,  Mr.  Howard  was  trans- 
ferred to  the  Los  Angeles  regional  office  ^'  and  a  month  later  was  given 
a  salary  increase.^^  While  stationed  at  the  Los  Angeles  office  Mr. 
Howard  received  further  increases  in  pay  ^^  and  his  services  with  the 
Board  were  not  dispensed  with  until  August  1939,  when  his  activities 
relative  to  the  resignation  of  Regional  Director  Xylander  were  dis- 
closed.^'' 

It  is  to  be  noted  that  Mr.  Howard  remained  as  a  Board  employee 
for  almost  3  years  after  his  activities  had  been  called  to  the  Board's 
attention  by  Mr.  Wolf,  the  then  Board  secretary.  It  was  not  until 
after  Dr.  Leiserson  became  a  member  of  the  Board  in  June  1939,  that 
a  thorough  investigation  of  the  Los  Angeles  regional  office  was  made 
and  Mr.  Howard  dismissed.^^ 


^  Leiserson,  I  42,  44. 

"  Leiserson,  I  61,  62  (1). 

B2  Committee  exliibit  830,  II  6S7-688. 

R»  Madden.  II  688  (1). 

6*  Committee  exhibit  830,  II  687-688. 

B5  Leiserson,  I  62(1). 

6«  Madden,  II  688(1). 

B7  Leiserson,  I  62(1). 

58  Leiserson,  I  62(2). 

6B  Leiserson,  I  62(2). 

*>  Leiserson,  I  42. 

81  Leiserson,  142(3). 
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(2)  J.  Raymond  TFaZsA,— One  J.  Raymond  Walsh  addressed  a  letter 
to  Board  Member  Edwin  S.  Smith,  api^lying  for  a  position  with  the 
Board.*^-  This  letter  was  turned  over  to  Chairman  Madden,  who  sug- 
gested that  Mr.  Walsh  be  used  as  a  trial  examiner.*'^  Mr.  Walsh  was 
then  engaged  as  a  per  diem  trial  examiner  for  the  Board.*^* 

At  the  time  of  his  appointment  to  this  position,  it  was  known  by  both 
Chairman  Madden  and  Board  Member  Smith  that  Mr.  Walsh  was 
the  author  of  a  book  on  the  C.  I.  O.  and  that  he  Avas  considering  a 
positioii  with  the  C.  I.  O.*'^  In  the  letter  written  to  Mr.  Smith^y 
Mr.  Walsh  that  Chairman  Madden  had  read,^''  these  statements  were 
made :  ^' 

The  look  on  the  C.I.O.  has  heen  completed.  While  icaiting  for  the  proofs  I 

have  been  ahsorhiny  some  of  the  sun  and  water  of  this  step-child  of  the  Union 

Maine.  For  all  its  political  medievalism — its  prejudices  against  Lewis,  et  al.,  it  is 
still  too  beautiful  to  be  offered  outright  to  Canada. 

******* 

This  is  the  first  step  I  have  talven  ahout  a  position,  with  one  exception.  Last 
weelv,  Clinton  Golden  [regional  director  for  the  Steel  Workers'  Organizing  Com- 
mittee of  the  C.  I.  O.  ]  *"  talked  with  me  at  length  about  starting  a  research  section 
for  the  S.  W.  O.  C.  He,  Brophy,  Lewis,  and  a  few  others  decided  that  it  should 
be  done.  *  *  *. 

******* 
A  position  with  the  C.  I.  0.  or  one  with  your  Board  would  be  far  and  aivay  the 
most  attractive  to  me,  and  constitute  the  directions  in  which  I  could  do  the  best 
work.  *  *  *  [Italics  supplied.] 

In  spite  of  the  evident  danger  attached  to  employing  as  a  trial 
examiner,  without  further  investigation,  a  man  who  had  displayed  an 
interest  in  one  of  the  contending  factions  of  organized  labor  to  the 
extent  of  writing  a  book  about  that  faction  and  seeking  a  position  with 
it,  the  Board  hired  Mr.  Walsh  and  did  not  discharge  him  until  the 
contents  of  the  book  came  to  Chairman  Madden's  attention.''^  The 
book  was  entitled,  "C.  I.  O.  Industrial  Unionism  in  Action,"  '°  and  was 
severely  critical  of  the  American  Federation  of  Labor  and  its  conduct 
and  high  in  its  praise  of  the  C.  I.  O.'^  In  the  meantime,  however,  Mr. 
Walsh  had  heard  some  five  cases  as  a  trial  examiner."- 

The  emplojnnent  of  Mr.  Walsh  as  a  trial  examiner  was  severely 
criticized  during  the  hearings  before  the  Senate  Committee  on 
Education  and  Labor.'^  In  his  appearance  before  that  committee. 
Chairman  Madden  defended  the  appointment  by  implying  that  he 
knew  nothing  of  Mr.  Walsh's  book  at  the  time  of  his  appointment,  but 
that  as  soon  as  he  had  learned  of  it  he  had  the  book  read  and  then 
dismissed  JVIr.  Walsh."*  Chairman  Madden's  statement  before  the 
Senate  Committee  was :  '^ 

The  charge  on  page  22  of  Senator  Burke's  statement  that  the  Board  appointed  a 
trial  examiner  "who  had  written  and  published  a  book  on  the  C.  I.  O.  lauding  that 
organization  in  the  most  glowing  terms"  is  erroneous.  The  facts  are  that  the 

82  Committee  exhibit  S02,  II  679-6S0. 
83Ma(lflen,  II  f>70(l). 
8*  Madden,  II  678(3). 
85  Madden,  II  670(2). 
8"  Madden,  II  679(1). 

87  Committee  exhibit  802,  II  679(2,  3), 

88  Madden,  II  679(3). 

89  Madden,  11678(3). 

78  Committee  exhibit  801,  II  679(1). 

■^Madden,  II  678(8). 

'a  Madden,  678-9. 

'8  Madden,  II  678(3). 

"*  Idem. 

'^^  Idem. 
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Board  designated  Professor  J.  Raymond  Walsh  of  the  Harvard  faculty  on  a  tem- 
porary per  diem  basis  to  hear  the  Heinz  case. 

After  the  hearing  had  heen  in  i)ro(jrc.ss  for  a  feiv  days  I  saw  notices  of  the  pub- 
lication of  the  book  on  the  C-I.O.  written  by  him.  I  had  the  book  read  and  found 
that  it  contained  not  only  high  praise  of  the  C.  I.  0.  but  severe  criticism  of  the  A.  F. 
of  L.  We  cheeked  with  the  Fittsbursrh  office  and  found  that  everybody  concerned 
seemed  highly  satisfied  with  the  way  the  case  was  proceeding.  [Italics  supplied.] 

Chairman  ^Nladden's  testimony  before  the  Senate  committee  was 
through  a  prepared  statement  and  Avas  made  in  answer  to  charges 
previously  made  concerning  Mr.  Walsh.'^  The  evidence  before  this 
committee  shows  that  Mr.  Madden  knew  that  Mr.  "VValsh  had  written 
a  book  on  the  C.  I.  O. 

Mr.  Walsh's  original  appointment  was  most  unwise  in  view  of  Chair- 
man Madden's  and  Board  Member  Smith's  knowledge  of  Mr.  Walsh's 
authorship  of  a  book  on  the  C.I.O.  and  his  consideration  of  a  position 
with  that  organization. 

(3)  James  G.  Ewell. — A  supi:>l leant  for  a  position  with  the  C.  I.  O. 
in  1936  and  early  1937,  James  G.  Ewell,  was  employed  as  a  per  diem 
trial  examiner  by  the  Board  in  April  1937.""  Correspondence  found 
in  Mr.  Ewell's  Board  personnel  file  between  him  and  officials  of  the 
C.  I.  O.,  including  Mr.  John  L.  I^ewis.  is  indicative  of  the  extreme 
partiality  of  Mr.  Ewell  for  that  organization."^  For  example,  in  one 
communication  to  ]Mr,  John  L.  Lewis,  Mr.  Ewell  said :  '^ 

The  purpose  of  tliis  letter  is  to  suggest  'that  I  might  be  of  service  to  you  as  an 
organizer  in  the  big  mills  of  this  section. 

In  another  letter  to  John  L.  Lewis,  Mr.  Ewell  said :  ®° 

You,  I  know,  do  not  have  to  be  told  that  your  present  struggle  wirh  G.  M.  C. 
[General  Motors  Corporation]  is  the  first  round  in  the  heavyweight  championship 
tight  of  this  generation  in  this  country.  /  ivant  to  help  you  win  this  and  all  suc- 
ceeding rounds.  Victory  now  will  mean  the  first  lesson  to  predatory  wealth  in 
the  law  that  ''To  wiiom  much  is  given,  much  will  be  required." 

Please  send  for  me  at  once — and  pay  me  ivhatever  you  like — no^v  and  always. 
And  to  prove  that  my  humility  is  equal  to  my  zeal,  I  tcill  start  in  by  carrying  your 
brief  case,  or  your  bags  if  you  do  not  use  a  brief  case.  This  is  of  the  spirit  that 
quickeneth, — not  that  which  wasteth  at  noonday.  [Italics  supplied.] 

While  Chairman  jVIadden  denied  having  knowledge  of  these  letters, 
nevertheless  the  then  Secretary  of  the  Board,  Benedict  Wolf,  was  fully 
aware  of  Mr.  Ewell's  ejfforts  to  obtain  employment  with  the  C.  I.  O.®^ 
On  a  comunication  identified  as  being  in  Mr.  Wolf's  handwriting, 
the  following  appeared :  ^"^ 

Mr.  Ewell — Attempting  for  a  year  to  get  a  job  as  organizer  with  the  C.  I.  0. 
"at  any  price."  [Italics  supplied.] 

{h)  Present  eTTiployees. 

( 1 )  Philij)  G.  Philli/ps. — From  the  testimony  of  the  present  director 
of  the  Cincinnati  regional  office  of  the  Board,  Philip  G.  Phillips,  a  tale 
of  partisanship,  bias,  and  temperamental  unfitness  for  the  jDOsition 
held  by  that  regional  director  Avas  unfolded  through  questioning  by 
Committee  ]Member  Eoutzohn.  The  committee  points  to  this  regional 

"8  See  Report  of  Hearings  before  Senate  Committee  on  Education  and  Labor  (1939). 

■^^  Madden,  II  681-684,  and  exhibits  printed  thereon. 

'«  Madden,  II  681-684,  committee  exhibits  811  through  820,  II  682-684. 

™  Committee  exhibit  813,11  682-3  ( 1 ) . 

8"  Committee  exhibit  812,  II  682(3). 

81  Madden,  II  685(3). 

82  Committee  exhibit  823,  II  685(3). 
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director  as  an  example  of  the  Board's  failure  to  properly  supervise  and 
conti'ol  its  employees. 

While  in  the  position  of  regional  director,  Mr,  Phillips  had  com- 
municated with  the  chief  trial  examiner  and  suggested  that  a  "phoney" 
hearing  date  be  set  in  one  case  because  he  knew  that  the  respondent 
would  move  for  an  adjournment  and  that  with  the  "phoney"  date  he 
would  be  able  to  satisfy  the  respondent.®^  In  a  second  case  Mr.  Phil- 
lips made  a  similar  suggestion,  which  was  concurred  in  by  Secretary 
Witt,  and  the  "phoney"  date  was  set.®* 

In  a  telephone  conversation,  a  transcript  of  which  was  found  in  the 
files  of  the  Board,  with  the  president  of  a  company  against  which  a 
complaint  had  been  issued,  but  no  hearing  held  or  decision  rendered,®^ 
Mr.  Phillips  said :  ^'^ 

Well,  don't  talk  to  me  until  you  want  to,  but  ^yhen  you  do.  I  may  be  hard  to  see. 
You  can't  talk  to  the  Government  of  the  United  States  that  way.  /  tell  you, 
Gi'eenfield,  I'll  get  you.  [Italics  supplied.] 

In  a  communication  to  Secretary  Witt  concerning  a  proposed  news 
article  in  a  Cincinnati  newspaper,  Mr.  Phillips  said :  ®' 

The  editor  got  worried  about  it  [the  news  story]  and  sent  it  to  the  company 
counsel  ft)r  examination  as  a  possible  libel.  The  counsel  I'eplied,  and  I  saw  the 
meniorandum.  thiit  it  was  not  libelous,  but  the  difficulty  was  that  he  felt  it  pre- 
sented too  favorable  a  side  of  the  Labor  Board,  and  might  seriously  embarrass 
the  company.  TJce  Citij  Editor,  tvho  is  a  swell  guy  and  a  dear  friend  of  mine, 
killed  the  story.  *  *  *  [Italics  supplied.] 

In  another  commuuication  to  Secretary  Witt  concerning  another  story, 
Mr.  PliiHipssaid:®^ 

*  *  *  My  friends  on  the  desk  will  do  their  best  to  kill  it  [the  story],  and 
judf/ing  from  my  past  experience  with  tlic  papers  here  in  that  connection,  I  don't 
thinlc  anything  derogatory  -will  come  out.    [Italics  supplied.] 

In  a  communication  to  David  J.  Saposs,  director  of  the  Board's 
Division  of  Economic  Research,  dated  April  23,  1938,  concerning  the 
American  Legion,  Mr.  Phillips  stated  :  ®^ 

I  attach  hereto  for  your  collection,  the  type  of  speech  which  the  American 
Legion  is  having  made  in  the  smaller  towns  around  Cincinnati.  So  far  I  have 
never  been  able  to  tie  them  up  with  any  of  the  companies.  Of  course  one  can 
see  their  fine  Italian  hand  in  the  backgroiind. 

/  wonder  if  tliere  isn't  something  the  Board  can  do  to  stop  this  kind  of  drivel 
and  drool.  [Italics  supplied.] 

From  the  ej^isodes  set  out  briefly  above  concerning  Mr.  Phillips' 
activities  as  Cincinnati  regional  director  for  the  Board,  it  is  clear  to 
the  committee  that  Mr.  Phillips  possessed  none  of  those  qualities  of 
fairness  and  impartiality  that  would  be  a  requisite  for  the  projDer 
administration  of  that  regional  office.  Yet  Mr,  Phillips  remains  as 
regional  director  of  that  office  at  a  salary  of  $5,600  per  annum.^° 

One  of  the  most  striking  things  connected  with  ]Mr.  Phillips'  admin- 
istration of  his  offi-ce  as  regional  director  at  Cincinnati  occurred  during 
the  Cincrmiati  Milling  Machine  Co.  case.  There  Mr.  Phillips  privately 

«3  Committee  exhibit  IS.S,  I  248(2). 
84  Committee  exhibit  184,  I  249(1,  2). 
82  Phillips.  I  24.^-4. 
8«  Committee  exhibit  ITS,  I  243(3). 
8^  Committee  exhibit  179,1245(1). 
88  Committee  exhibit  ISl,  I  246(2). 
8»  Committee  exhibit  898,  III  46  ( 1 ) . 
90  Committee  exhibit  1,  I  28,  32(2). 
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directed  the  trial  examiner  in  that  case  as  to  rulings  to  be  made  con- 
eeniino-  the  exclusion  of  e\idence  offered  by  the  company  of  the  com- 
munistic beliefs  of  the  employee  alleged  to  have  been  discriminatorily 
discharged/-'^  In  giving  these  directions  to  the  trial  examiner,  Mr. 
Phillips  was  acting  under  telephonic  and  telegraphic  instructions  from 
Chief  Trial  Examiner  Pratt  and  Secretary  Witt.^^  At  the  time  of 
giving  these  instructions,  Mr,  Phillips  was  acting  also  as  a  trial  at- 
torney for  tlie  Board  in  that  case.^^ 

The  Board  itself  set  aside  its  own  decision  because  of  jMr.  Phillips' 
misconduct  iji  this  respect.'^^  However,  although  the  members  of  the 
Board  were  aware  of  Mr.  Phillips'  activities  in  this  case,**^  the  Board 
did  not  censure  him  or  reprimand  him  in  any  w^ay  for  his  misconduct, 
altliough  lie  himself  admitted  in  his  testimony  that  he  should  hav^ 
been.'^^ 

(2.)  Jack  Davis. — Indicative  of  a  strong  C.  I.  O.  bias  and  an  uncon- 
scionable effort  to  build  a  case  were  statements  made  to  prospective 
witnesses  by  Jack  Davis,  a  field  examiner,  in  connection  with  the 
Aaiericafi  Radiator  Comjmny  ease.^''  These  statements,  as  they  appear 
in  the  transcript  of  that  hearing,  were :  ^* 

Of  course  yon  know  that  I  am  working  for  the  C.  I.  O.  and  the  C.  I.  O.  will 
benefit  yoii  by  back  pay. 

******* 

He  [Mr.  Davis]  started  out  by  saying  he  was  here  trying  to  put  the  men  back 
to  work  and  was  impartial,  and  asked  me  several  questions  which  he  wrote  down, 
and  at  tlie  end  he  --:;iys  :  "0/  c<mr><c  you  know  that  I  am  working  for  the  C.  I   0 
Hind  the  C.  I.  O.  will  lencfit  yoa  hy  hack  pay."  [Italics  supplied.] 

Other  statements  wei-e  :  ^'-^ 

*  *  *  Mr.  Davis  went  ahead  and  explained  the  Wagner  Labor  Bill  to  us, 
and  vs-e  all  talked  just  general  talk.  I  don't  remember  just  what  he  did  say  in 
partir-ular.  Then  he  wanted  to  know  if  we  would  not  say  it  was  a  lockout"  He 
asked  me  if  J  iroiild  )wt  say  it  was,  and  I  told  him  I  would  not,  because  I  didn't 
hare  any  way  to  prove  it.  He  said,  ''By  God,  you  swear  it  and  I  tcill  prove  it" 
[Italics  supplied.] 

Q.  Davi.'^  told  you  that? 

A.  Ye.s,  sir. 

Tlie  trial  attorney  handling  the  American  Radiator  Co.  case  was  so 
distui-bed  by  these  activities  of  Mr.  Davis  that  he  discussed  with 
Chaii-man  Madden  via  long-distance  telephone  the  advisability  of 
permitting  testimony  relative  to  Mr.  Davis'  activities  to  appear  in 
the  record,^  niid  Chairman  Madden  agreed  that  it  should.^ 

Although  Mr.  Davis  denied  these  statements  before  this  committee  ^ 
testimony  of  various  witnesses  was  presented  at  that  hearino-  (see 
extracts  quoted  above),  which  Mr.  Davis  never  appeared  to  deny  at 
the  time.*  *^ 

81  Phillips,  I  268  ;  Phillips,  I  27.3. 

92  Phillips,  I  267-268  ;  committee  exhibit  207. 1  273  274 

^'^  Phillips.  I  269(2).  o,  ^ii. 

9*  Phi]lii)s.  I  272(2). 

»^  Committpp  exhibit  207,  I  273-5 

9"  Phillips.  I  279(1). 

»•  Freelins,  I  .369(2)  and  372(1,  2). 

"^Freeling,  I  369(2). 

9®  Freeling.  I  372(1}. 

1  Freeling,  I  368-9. 

2  Idem. 

s  Davis.  II  325(2). 
*  Freeling,  I  369(2). 
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There  is  nothing  in  the  record  to  indicate  tliat  the  Board  in  any  way 
disciplined  Mr.  Davis  for  his  conduct  other  than  to  delay  a  promotion  ^ 
and  to  transfer  him  to  another  regional  office;  *^  as  a  matter  of  fact, 
Mr.  Davis  testified  that  he  had  never  l^een  reprimanded  for  his  con- 
duct.'' Actually,  ]Mr.  Davis'  compensation  was  increased  from  $3,800 
to  $4,000  per  annum  within  a  year  after  tliis  episode  ^  and  he  is  still 
an  employee  of  the  Board." 

In  connection  with  the  Lucas  Paint  Co.  case.  ]Mr.  Davis  had  been 
sent  to  gather  the  facts  relative  to  the  charges  of  unfair  labor  practices 
filed  against  the  company  by  members  of  a  C.  I.  O.  union.^°  The  em- 
ployees had  transferred  their  meml^ership  from  a  C.  I.  O.  union  to 
an  independent  union,"  and  had  called  at  the  Board's  Philadelphia 
regional  office  and  requested  the  Board  to  dismiss  the  charges  as  they 
wished  to  return  to  work.^-  Notwithstanding  this  request  for  the  dis- 
missal of  their  charges,  Mr.  Davis  traveled  from  Philadelphia  to 
■Gibbsboro,  N.  J.,  where  he  made  a  speech  to  the  employees  of  the 
•company  ^^  in  which  he  pointed  out  that  if  a  complaint  could  be  es- 
tablished against  the  company,  the  Board  could  order  reinstatement 
with  back  pay.^*  He  said  further  that  "My  job  is  to  gather  the  evi- 
dence to  warrant  the  Board  in  rendering  such  a  decision."  ^° 

Committee  Member  Halleck  characterized  this  conduct  of  Mr.  Davis 
as  follows :  ^^ 

*  *  *  You  [Mr.  Davis]  were  in  tlie  position  of  a  prosecuting  attorney  repre- 
senting the  Government,  you  were  charged  witli  prosecuting  a  comph^in't.  After 
a  conipbiint  had  been  filed,  the  prosecuting  witnesses  changed  their  minds  and 
determined  that  they  wanted  to  drop  the  charges.  At  least  the  majority  of  them 
did.  And  you  were  there  pohitinf/  out  to  them  why  that  plan  of  action  should  not 
he  taken  and  iohy  they  should  proceed  t€ith  the  prosecution  of  the  charges  *  *  * 
[Italics  supplied.] 

In  response  to  this  characterization,  INIr.  Davis  said :  ^" 

Well,  I  definitely  wasn't  trying  to  get  anybody  to  switch  their  allegiance. 

The  committee  condemns  the  action  of  an  employee  of  the  Board  in 
seeking  to  persuade  union  members  that  they  should  proceed  with 
charges  against  their  employer  rather  than  dismiss  such  charges  as 
the  employees  desired.  The  ideal  of  industrial  peace  is  not  to  be  at- 
tained through  these  tactics. 

Clearly  illustrative  of  the  fact  that  the  examples  mentioned  here- 
tofore are  merely  extremes  of  a  generally  prevailing  attitude  of  Board 
employees  is  the  testimony  of  a  former  field  examiner.^^ 

Q.  (By  Mr.  Toland.)  During  the  period  from  June  1st  to  September  1st,  while 
you  were  connected  with  the  office  of  the  Board  in  Washington,  what  if  anything, 
did  you  oliserve  concerning  the  C.  I.  O.  and  the  A.  F.  L.  ? 


»  Watts,  III  212-213. 

'  Iclt'm. 

TDaTis,  II  311(2,3). 

s  Davis.  II  312(1)  ;  Freeling,  I  372(2). 

»  Committee  exhibit  1,  I  28-32(1). 

10  Davis,  II  314-315,  318(1). 

"  Davis,  II  314(2,  3),  316(1),  317(3). 

12  Davis.  II  314(2,  3),  316(1),  317(3),  318(2). 

"  Committee  exliibit  763,  II  315-316  ;  Davis,  316(2). 

"  Committee  exhibit  763,  II  315(3). 

'^  Idem.  During  his  appearance  before  the  committee.  Mr.  Davis  denied  that  he  attempted 
by  means  of  these  remarks  to  persuade  the  employees  wlio  had  left  the  C.I.O.  union  to 
reioin  that  union.  Davis,  II  31(>-31S. 

"Davis,  II  317(3). 

"  Idem. 

isFreter,  I  363(1,  2). 
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A.  (Bv  Mr.  Freter.)  The  most  striking  thing  was  that  every  time  a  summary 
of  elections  between  the  A.  F.  L.  and  the  C.  I.  O.,  or  whatever  the  contending 
unions  were,  in  rein-esentation  cases,  came  out,  or  a  report  of  an  election,  when 
the  C.  I.  O.  won  the  election,  there  was  always  a  great  deal  of  rejoicing  on  the 
part  of  the  personnel  there.  Such  remarks  were  made  as,  "We  beat  them  two  to 
one,"  or  whatever  the  score  was,  and  when  the  A.  F.  L.  won  a  ease  it  was.  "They 
beat  us."  •'They  was  always  the  A.  F.  L.  and  "we"  always  referred  to  the  C.  I.  O. 
I  was  very  much  astoimded  when  1  noticed  that. 

2.  Internal  Unionism 

Permeatino-  the  entire  stnicture  of  the  Board  is  a  vertical  or  indus- 
trial union.  The  National  Lai^or  Relations  Board  Union,  composed 
of  clerks,  steno2:raphers,  economists,  and  other  non-legal  workers 
(formerly  affiliafed  with  the  American  Federation  of  Labor),  merged 
with  the  Lawyers'  Union,  a  union  of  attorneys  employed  at  the  Board/^ 
This  merged  union  subsequently  amalgamated  with  the  Field  Ex- 
aminers' Union,-°  so  that  at  the  present  time  there  is  one  union,  known 
as  the  National  Labor  Relatiojis  Board  L"inion,  which  includes  in  its 
membership  nearly  all  of  the  employees  of  the  Board  in  Washington 
and  in  the  field,  with  the  exception  of  the  trial  examiners.  The  trial 
examiners  have  a  separate  union  known  as  the  Trial  Examiners' 
Association."^ 

The  Labor  Board  Union  is  a  party  to  two  signed  agreements  with 
the  Board  relating  to  promotions  and  transfers,  which  are  in  full  force 
and  effect.--  However,  it  appears  that  these  agreements,  if  violated, 
woidd  not  be  legally  enforceable.-^ 

Testimony  adduced  at  the  hearing  brought  out  the  fact  that  the 
Labor  Board  I'nion  liolds  meetings  in  the  Board  hearing  room,-'*  has 
made  use  of  Board  duplicating  machines,-^  has  made  use  of  bulletin 
boards  on  the  premises,-^  has  transacted  union  business  during  working 
hours,-'  has  met  with  the  Board  on  Government  time,^®  and  in  the 
conduct  of  its  affairs  has  made  use  of  Govermnent  stationer}'.-^  Such 
practices  have  invariably  been  the  basis  for  dissolution  of  so-called 
company  unions  by  the  Board.^° 

On  at  least  two  occasions  the  Xational  Labor  Relations  Board 
Laiion  made  contributions  to  affiliates  of  the  C.I.O.^^ 

Indicative  of  the  interests  of  this  group  is  the  following  excerpt  from 
the  minutes  of  a  regular  meeting  of  the  Labor  Board  Union :  ^- 

]Murray  Weisz,  delegate  to  the  Washington  Friends  of  Spanish 
Democracy,  reported  that  about  $300  had  been  collected  around  the 
Board  for  the  W.F.S.D. 

«  Condon, III  103  (2, 3). 

M  Idem. 

21  Dudley,  II  22(3). 

=2  Condon,  III  104(1)  ;  committee  exhibits  997  and  998,  III  104,  155-156. 

23  Condon.  Ill  104(3). 

2*  Condon.  Ill  143(2). 

25  Committee  exhibit  1000.  Ill  157(2). 

28  Condon.  Ill  144(1)  :  committee  exhibit  1000,  III  157(2). 
27  Committee  exhibit  999,  III  156(2). 

2s  Condon.  Ill  105(1)  :  committee  exhibit  1000,  III  157(1). 

29  For  example,  committee  exhibits  999  and  1000,  III  156  (2,  3). 

2"  All  of  these  practices  have  been  held  from  time  to  time  in  Board  decisions  to  constitute 
evidence  of  violation  of  sec.  8(2)  of  the  act.  See  cases  cited  in  Third  Annual  Report  of  the 
N.L.R.B.  The  committee  is,  of  course,  cognizant  of  the  fact  that  the  act  has  no  application 
to  Federal  asrencies. 

31  Committee  exhibits  1004  and  1006,  III  142(3). 

82  Condon,  III  145(2). 
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Part  II. — Performance  of  Duties  by  Board  Employees 

A.    EXECUTIVE  OFFICE 

/.  The  secretary 

"Irregularities"  ^  of  a  serious  character  were  revealed  by  the  testi- 
mony concerning  the  operations  of  the  secretary's  office  of  the 
National  Labor  Relations  Board.  Consequently,  the  committee  is  of 
the  opinion  that  these  irregularities  justify  separate  treatment. 

The  secretary's  office  performs  the  functions  of  a  clearing  house  ^ 
for  the  Board. 

Its  personnel  includes  Nathan  "VVitt,  the  secretary;  ]\Irs.  St<?rn,  the 
assistant  secretary;  and  Robert  M.  Gates  and  Fred  G.  Krivonos, 
special  examiners.^ 

Severe  criticism  was  directed  to  the  activities  of  Nathan  Witt  by 
Dr.  William  M.  Leiserson,  most  recent  Board  member,  before  the 
committee.'*  Dr.  Leiserson  was  unsparing  in  his  criticism  of  the 
incumbent  of  a  position  which  had  become  one  of  the  most  important 
in  the  Board.-^ 

Supporting  Dr.  Leiserson's  criticism,  the  evidence  is  logically 
grouped  under  four  principal  headings : 

(1)  Irregularities  in  procedure.'^ 

(2)  Incompetency.' 

(3)  Bias  and  partiality.* 

(4)  Failure  to  seek  instructions  from  the  Board  on  important 
matters.^ 

Procedural  irregularities.- — ^In  a  memorandum  introduced  before 
this  committee,  it  appeared  that  Dr.  Leiserson  refused  to  participate 
in  the  decision  of  a  case  because  it  was  '"too  old,  and  there  are  the 
usual  irregularities  of  procedure  characteristic  of  the  Secretary's 
office."  10 

These  "usual  irregidarities"  were  explained,  in  answer  to  a  request 
contained  in  a  memorandum  from  Mr.  ]Madden,"  by  the  submission 
by  Dr.  Leiserson  of  a  list  of  cases  in  which  procedural  irregularities 

1  So  characterized  by  Board  Member  Lieserson,  Committee  exhibit  4, 1  7(3). 

2  See  the  following  statement  from  the  Board's  Third  Annual  Report,  p.  9   (I  172),  3))  : 
"As   will   be   seen   by   the   accompanying   chart,    the  following   major   divisions   in    the 

Washington  office  have  been  established  by  the  Board  :  Administrative,  legal,  trial-exam- 
ining, economic  research,  and  publications.  The  administrative  division  under  the  general 
supervision  of  the  secretary  is  responsible  for  the  coordination  of  all  of  the  divisions  of  the 
Board,  and  also  for  the  administrative  activities  of  the  Board,  both  in  Washington  and  the 
regional  offices.  The  clerical  and  fiscal  work  is  under  the  direct  supervision  of  a  chief  clerk, 
who  is  responsible  for  the  following  sections  :  Accounts,  Personnel  Dockets,  Files  and  Mails, 
Purchase  and  Supply.  Duplicating  and  Stenographic.  The  secretary,  together  with  the 
assistant  secretary  and  an  administrative  staff,  directs  and  supervises  all  case  development 
in  the  field  to  the  point  where  hearings  are  held,  and  specializes  in  the  labor  problem  phases 
of  these  problems,  as  well  as  the  more  formal  procedure  under  the  act.  The  executive  office 
conducts  liaison  activities  with  other  Government  agencies  and  establishments  in  matters 
germane  to  the  handling  of  the  Board's  cases." 

3  Working  under  the  immediate  supervision  of  the  secretary  are  the  attorneys  who  were 
assigned  to  conduct  on  behalf  of  the  Board  the  lobbying  activities  referred  to  above  and 
known  as  "legal  assistants."  Rosenberg,  III  82(1). 

^  Leiserson,  I  2-72. 

s  See  footnote  2  supra. 

«  Committee  exhibits  4,  5,  6,  7,  8,  9.  11,  14,  and  2fi. 

-'  Committee  exhibits  8,  13,  16,  19,  20,  23,  27,  29,  30,  32,  S3,  35,  37,  and  49. 

*  Committee  exhibits  8  and  49. 

9  Committee  exhibits  5,  10,  and  18. 

10  Committee  exhibit  4,  I  7(3). 
«  Board  exhibit  81,  II  407(1). 
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had    occurred.^-    Mr.    Madden    requested    a    specification    of    tliese 
irregularities,"  whereupon  Dr.  Leiserson  applied :  " 

I  leave  nothing  to  add  to  my  memoraudum  of  July  26  [1939],  except  to  say 
that  I  agree  \^ith  your  statement  at  the  conference  Wednesday  afternoon  that 
the  Universal  Pictures  case  "smelled." 

I  think  it  is  time  we  look  around  for  a  Secretary  vlw  understands  the  adminis- 
trative duties  of  the  job  and  sticks  to  them.  [Italics  supplied.] 

From  further  memoranda  resulting  from  Dr.  Leiserson's  increasing 
acquaintance  ^^  with  the  unusual  procedure  of  the  secretary's  office,  the 
committee  was  able  to  derive  a  more  accurate  picture  of  the  actual 
state  of  affairs  within  the  family  circle  of  the  Board.^*'  The  tenor  of 
these  is  revealed  by  the  following  excerpts : 

I  do  not  want  my  name  attached  to  this  complaint  until  I  have  checked  the 
files  carefully  for  irregularities  in  handling,  and  until  I  hear  from  the  men  who 
went  out  to  arrange  for  reopening  the  hearing." 

******* 

If  you  think  immediate  action  is  needed  on  this  you  can  leave  me  out  of  the 
case  entirely.  I  would  rather  not  participate  in  it.  I  think  this  is  another  one 
of  those  cases  in  which  the  Secretary  has  put  his  fingers  and  balled  it  up,  and  I 
suspect  that  this  telegram  from  Brackett  was  inspired.^* 

*  *  *  In  addition  there  is  the  changing  of  the  order  for  a  separate  hearing 
in  the  Plymouth  case  at  the  request  of  the  Secretary  without  a  report  or  recom- 
mendation from  the  regional  director,  and  I  found  nothing  in  the  file  to  indicate 
that  there  was  any  need  for  rushing  the  matter  on  the  basis  of  a  telephone  con- 
versation, as  you  seemed  to  suggest." 

Incompetency. — In  one  of  a  series  of  memoranda  calling  attention  to 
the  gross  inefficiency  and  incompetency  of  the  secretary's  office,  Dr. 
Leiserson  refers  to :  2° 

*  *  *  the  partial  and  unintelligible  oral  recitations  of  the  Secretary  and  his 
assistants.  They  didn't  know  the  facts  in  the  cases,  and  their  conversations 
showed  that  they  would  not  understand  the  significance  of  the  facts  if  they  did 
know  them.  I  think  you  make  the  mistake  of  acting  on  incomplete  information 
or  misinformation  supplied  by  the  Secretary's  office.  That  is  what  balls  up  the 
cases.  *  *  * 

They  [the  General  Electric  and  the  I.  A.  T.  S.  E.  cases]  are  already  in  a  mess 
because  you  persist  in  acting  on  the  advice  of  the  Secretary  and  his  amateur 
detectives.  *  *  *  i  have  explained  repeatedly  that  it  is  necessary  to  remove  the 
Secretary  and  his  assistant  amateurs  from  the  top  management  of  the  Board's 
work,  and  to  replace  them  with  people  who  are  competent  *  *  *. 

In  another  memorandum,  dated  August  17,  1939,  Dr.  Leiserson 
commented :  ^^ 

*  *  *  J  fiufi  t]jat  the  Secretary  gave  us  quite  an  inadequate  report,  yester- 
day, of  the  facts  in  the  case.  I  do  not  see  how  any  intelligent  action  could  be 
taken  on  such  an  oral  report.  *  *  * 

Indicative  of  the  general  atmosphere  of  incompetency  charged  by 
Dr.  Lieserson  is  a  further  excerpt  from  this  memorandum :  -^ 

12  Committee  exhibit  5,18  (3) . 

1^  Committee  exhibit  6,  19(1-2). 

1*  Committee  exhibit  6,  I  9(2). 

^  The  committee  points  out  that  Dr.  Leiserson  did  not  become  a  member  of  the  Board 
until  June  1,  1939,  and  within  2  months  began  to  criticize  severely  Mr.  Witt  and  his 
assistants.  Leiserson,  12(1).  See  memoranda  quoted. 

16  For  example,  committee  exhibit  8,  I  10(1)  (discussed  infra.) 

^  Committee  exhibit  7, 19(3),  10(1). 

"Committee  exhibit  9, 1  10(2). 

«  Committee  exhibit  10,  I  10(2). 

20  Committee  exhibit  13,  111(3). 

21  Committee  exhibit  16, 1  13(2). 

22  Idem. 
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Three  different  people.  Witt,  B  Stern,  and  Krivonos,  have  handled  the  case 
here  at  various  times  and  have  written  to  the  regional  office  about  it.  None  of 
them  apparently  was  able  to  study  the  documents  carefully  enough  really  to 
know  what  was  involved  in  the  case. 

That  Dr.  Leiserson  was  not  alone  in  his  reaction  to  the  intolerable 
incompetency  and  professional  ina,decj[uac3^  of  the  Secretary  and  his 
assistants  is  demonstrated  by  the  memorandum  of  August  22,  1939 :  -^ 

*  *  *  Not  only  Bowen  [Detroit  regional  director]  but  half  a  dozen  regional 
directors  with  wliom  I  have  talked  have  stressed  the  same  need  for  better  admin- 
istration and  closer  cooperation  from  Washington.  When  this  is  the  situation, 
it  strikes  me  as  paradoxical  to  hear  the  Secretary  and  his  special  examiners 
[Gates  and  Krivonos]  '*  criticizing  the  people  out  in  the  field  and  indicating  their 
lack  of  confidence  in  them.  The  vital  fact  is  that  the  field  staff  has  no  confidence 
in  those  with  executive  authority  here  in  Washington  to  pass  judgment  on  the 
work  in  the  field.  And  they  are  right,  for  as  I  see  the  organization  for  administer- 
ing the  work  of  the  Board,  our  administrative  captains  know  less  and  are  less 
competent  people  than  the  field  force  whose  work  they  direct  and  pass  judgment 
on.  [Italics  supplied.] 

A  few  days  before,  on  August  19,  1939,  Dr.  Leiserson  made  some 
unequivocal  statements  about  the  technical  work  of  the  Secretary 
and  his  assistants.^^  Quoting  from  Dr.  Leiserson's  memorandum :  -'^ 

The  Secretary's  recommendation  in  the  attached  memorandum  is  as  ill- 
considered  and  without  knowledge  of  the  facts  in  the  case  as  his  original  recom- 
mendation that  a  complaint  be  issued  without  attacking  the  contract.  I  think 
the  Board  neglects  its  duty  when  it  acts  on  reckless  recommendations  of  this 
kind  without  having  someone  who  understands  the  significance  of  the  issue 
that  may  be  involved  report  on  all  the  facts. 

In  many  respects  it  is  more  important  that  we  get  the  facts  straight  and  fully 
before  us  before  the  authorization  is  issued  than  it  is  when  the  review  attorneys 
report.  Not  until  we  get  some  competent  people  to  handle  authorizations  and 
appeals  will  we  get  rid  of  our  confused  cases  that  cause  so  much  delay  and 
criticism. 

Dr.  Leiserson  eventually  prevailed  upon  the  other  members  of  the 
Board  to  authorize  an  investigation  of  that  office  by  four  regional 
directors,  following  whicli  he  moved  the  dismissal  of  Mr.  Witt  at  a 
meeting  of  the  Board.-'  The  excerpt  of  the  minutes  follows : 

*  *  *  He  [Dr.  Leiserson]  also  thought  that  the  report  of  the  four  regional 
directors  who  investigated  the  work  of  the  Secretary's  office  showed  plainly  that 
Mr.  Witt  did  not  have  ability  and  imagination  enough  to  analyze  the  mass  of 
work  that  came  to  the  Secretai-y's  office,  or  to  organize  and  manage  it  on  an 
efficient  basis.  [Italics  supplied.] 

Bias  and  imTtiality. — Significant  of  the  incompetency  and  ineffi- 
ciency of  the  Secretary  are  the  accusations  of  his  bias  and  partiality 
made  within  the  Boarcl,  particularly  in  the  minutes  of  the  Board  meet- 
ings at  which  Dr.  Leiserson  formally  moved  that  Mr.  Witt  be  relieved 
of  his  duties  as  Secretary.^^  Quoting  from  these  minutes : 

*  *  *  Mr.  Leiserson  also  stated  that  Mr.  Witt's  manner  of  handling  certain 
cases  made  it  impossible  for  him  to  have  confidence  in  Mr.  Witt's  ability  to  per- 
form his  duties  impartially  as  between  various  parties  who  appear  in  cases 
before  the  Board. 

In  answer  to  certain  question  by  committee  members  concerning 
from  various  incidents  that  Mr.  Witt  did  not  have  "the  mental  atti- 
this  motion,  Dr.  Leiserson  stated  that  he  had  gained  the  impression 
tude  to  be  in  the  position  that  he  was  in"  ^^  and  that  he  was  proceeding 

23  Committee  exhibit  21, 1  16(1). 
2*  See  supra. 

25  Committee  exhibit  19, 1 15(2)  (3). 

26  Idem. 

27  Committee  exhibit  49.  4.5(3). 

28  Committee  exhibit  8,  1 10(1). 
»  Leiserson,  I  47(1). 
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in  the  manner  of  an  attorney  acting  for  a  client  "somewhat  more  than 
I  expected  for  a  person  who  is  an  executive  officer  of  a  board  which 
has  judicial  or  semijudicial  fmictions."  ^° 

Failure  to  seek  Instructions. — In  the  administration  of  his  office  the 
Secretary  ignored  the  existence  of  a  directing  personnel,  namely,  the 
Board  members  themselves.  Dr.  Leiserson  brings  this  out  forcibly 
in  memorandum  form : 

In  regard  to  the  Block  &  Company  case  Witt  did  not  mention  when  he  reported 
the  case  to  us  that  the  regional  director  had  recommended  that  this  case  be  con- 
solidated with  the  Park  Drug  Company  case,  R-1453. 

*  *  *  It  may  well  be  that  it  was  his  ignorance  of  the  cases  that  led  the 
Secretary  to  see  only  one  reason  for  not  consolidating  them.  I  do  not  know 
whether  the  cases  should  have  been  consolidated  or  not.  But  apparently  the 
Secretary  lias  been  consolidating  cases  or  refusing  to  consolidate  them  according  to 
his  own  notions  and  regardless  of  the  recommendation  of  regional  directors.  Why 
the  Board  lets  him  exercise  this  authority  I  cannot  understand.  It  is  plain,  how- 
ever, why  we  have  difficulty  in  deciding  so  many  cases  because  of  their  mis- 
handling and  why  the  regional  directors  complain  so  much  about  the  Secretary's 
ofBce.^ 

The  last  cases  (General  Electric)  involved  the  reopening  of  records  of  hearings 
in  two  cases  that  were  definitely  closed  and  the  consolidation  of  cases,  the  same 
as  in  the  Chrysler  cases.  The  minutes  of  the  Board  meeting  where  this  consoli- 
dation was  ordered  do  not  indicate  that  the  Board  approved  the  issuing  of  in- 
structions to  ask  for  the  local  unions  in  all  the  cities  where  the  plants  are  located 
against  which  the  pattern  makers  and  mechinists  protest,  and  which  have  now 
been  rescinded.^  [Italics  supplied.] 

Mr.  Madden,  testifying,  reviewed  various  of  the  Leiserson  memo- 
randa that  had  been  placed  in  evidence  '^^  and  alleged  that  insufficient 
proof  was  offered  to  convince  him  of  the  irregularities  indicated 
above.^*  Mr.  Madden,  according  to  his  own  testimony,  instructed 
Mr.  Fahy,  General  Counsel  of  the  Board,  to  investigate  tlie  procedural 
irregularities  alleged  by  Dr.  Leiserson  to  have  been  found  in  the  list 
of  cases  prepared  by  Dr.  Leiserson  in  response  to  Mr.  Madden's  request 
of  July  26,  1939.35 

There  was  a  lapse  of  4i/2  months  from  the  time  of  the  submission 
of  this  list  of  cases  by  Dr.  Leiserson  "^  to  the  date  of  Mr.  Fahy's  report 
on  the  alleged  irregularities.  The  Fahy  report  was  not  rendered  imtil 
the  day  tliat  Dr.  Leiserson  took  the  stand  before  this  committee  and 
testified  about  these  irregularities.^' 

The  testimony  adduced  in  the  early  stage  of  the  committee's  hearings 
apparently  had  no  effect  whatsoever  upon  the  attitude  of  the  majority 
of  the  Board  members  toward  the  work  of  the  Secretary  and  his  assist- 
ants, as  revealed  by  a  memorandum  from  Dr.  Leiserson  to  Mr.  Madden 
under  date  of  December  16, 1939,  prepared  in  answer  to  an  opinion  by 
the  Board's  General  Counsel  as  to  Dr.  Leiserson 's  duty  to  participate 
in  all  cases  before  the  Board.^^  Dr.  Leiserson  wrote :  ^^ 

My  position  is  that  I  will  not  sign  any  decision  I  consider  improperly  handled 
by  the  Secretary's  office.  I  have  asked  for  changes  in  personnel  in  this  office 
because  I  do  not  consider  the  Secretary  and  Krivonos  competent  and  reliable. 

30  Idem. 

31  Committee  exhibit  18,  I  15(2). 

32  Committee  exhibit  .5,  I  8(3). 

33  Madden,  II  407-419. 
3*  Madden,  II  417. 

33  Madden,  11408(2). 

38  July  26,  1939  :  Committee  exhibit  5  (re-read  at  Madden  II,  407(2) ). 

37  December  11,  1930  ;  Board  exhibit  84,  II  408(3). 

38  Committee  exhiliit  79(?.  II  41S(3). 

39  Committee  exhibit  796,  II  419  (2) . 
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Those  ivho  ivsist  on  keeping  these  men  in  their  jobs  must  assume  responsiMlity 
for  their  ivorJc.  I  will  not  share  it.  [Italics  supplied.] 

All  example  of  bias  and  partiality  is  evidenced  by  the  record  in  the 
case  of  a  memorandum  ^°  addressed  to  all  regional  directors,  industrial 
union  comicils  and  local  industrial  unions  afHliated  with  the  C.I.O.*^ 
which  memorandum  was  transmitted  to  all  regional  directors  of  the 
National  Labor  Eelations  Board  with  a  covering  memorandum  by  Mr. 
Witt.« 

The  C.I.O.  memorandum  reads  in  part  as  follows :  *^ 

(3)  Bring  cases  only  against  the  more  important  employers  in  your  industry, 
in  the  expectation  that  if  the  dominant  corporations  can  be  brought  into  line,  the 
smaller  employers  will  give  up  without  a  fight. 

And  the  Witt  memorandum  with  which  two  copies  of  the  C.I.O. 
memorandum  were  enclosed,  contains  the  following  significant 
statement :  ** 

*  *  *  One  copy  is  for  your  use  and  the  other  is  for  the  Regional  Attorney. 
In  view  of  the  nature  of  this  circular  you  should  use  this  for  your  own  information 
only. 

The  Board  is,  of  course,  sympathetic  with  the  policy  expressed  in  this  circular 
and  is  sure  that  it  should  be  helpful  in  your  relations  with  representatives  of  the 
C.I.O.  N.  W.  [Italics  supplied.] 

The  dates  of  tliese  respective  memoranda  are  September  20  and 
September  30,  imS.*^ 

These  memoranda  point  to  the  lack  of  understanding  of  the  Board 
of  its  duty  to  protect  the  interests  of  all  employees.  The  Board  con- 
centrated on  the  larger  and  more  important  employers,  as  revealed  in 
a  memorandum  marked  "Very  confidential,"  sent  by  Mr.  Witt  to  all 
regional  directors  imder  date  of  August  8, 1938  saying  in  part :  ^^ 

As  part  of  this  policy  you  should  adopt  a  more  rigid  policy  concerning  cases  in 
the  early  stages  than  has  been  true  in  the  past.  Since  the  Board  will  be  reluctant 
to  authorize  hearings  in  small  and  unimportant  cases,  you  should  do  everything 
possible  to  adjust  such  cases  or  if  the  merits  and  jurisdictional  features  are  very 
weak  and  adjustment  fails,  to  secure  withdrawal  of  the  charge.  Failing  that, 
you  should  dismiss  the  charge.  *  *  * 

A  significant  criticism  of  the  set-up  and  operations  of  the  Secre- 
tary's office  is  contained  in  the  report  made  to  the  Board  by  a  com- 
mittee composed  of  four  of  its  regional  directors."*"  This  report,  pre- 
pared by  members  of  the  Board's  stafi^  who  are  still  employees,  and 
written  in  October  1939,  contains  a  comprehensive  indictment  of  the 
overcentralization  of  power  in  the  office  of  the  Secretary  and  recom- 
mends the  reorganization  of  the  administrative  division  for  more 
definite  delegation  of  responsibility. 

In  view  of  the  fact  that  this  study  was  made  by  Board  em]ilovees 
who,  in  the  language  of  the  report,  "are  sympathetic  to  the  problems 
faced  by  the  entire  organization  and  therefore  sympathetic  to  the 
problems  which  we  are  studymg,"  the  findings  and  conclusions  are 
peculiarly  important : 

1.  The  administrative  division  is  insufliciently  organized. 

«>  Committee  exhibit  83.3.  II  691(3).  692(1). 

*^  Uow  the  Congress  of  Industrial  Organizations. 

«  Committee  exhibit  833,  II  692. 

«Id.  at  II  692(3). 

**Id.  at  II  692(1). 

^°  Idem. 

<8  Committee  exhibit  834.  II  693  (2) ,  705  (2,  3) . 

"  G.  L.  Patterson,  A,  Howard  Myers,  W.  M.  Aleher,  and  Edwin  A.  Elliott. 
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2.  By  reason  of  lack  of  organization  tlie  administrative  process  lias  suffered 
in  effectiveness. 

3.  Too  many  functions  are  centralized  in  the  Secretary's  office  and  there  is 
too  little  delegation  of  responsibility. 

4.  As  a  result  of  overcentralization  the  Secretary's  office  is  overburdened  with 
work. 

5.  There  is  too  little  coordination  between  various  Washington  divisions. 

6.  There  is  too  much  isolation  and  too  little  coordination  between  Washington 
and  Regional  Offices. 

7.  A  definite  personnel  policy  is  lacking. 

8.  The  Board  is  participating  in  too  many  administrative  details. 

9.  These  findings  constitute  some  of  the  major  causes  of  the  delays  which 
have  provoked  criticism. 

The  report  concludes  with  a  series  of  suggested  changes  pointing 
to  the  removal  of  some  of  the  functions  now  performed  by  the  Secre- 
tary and  attempting  a  closer  coordination  in  the  Washington  office 
and  between  the  Board  and  the  regional  offices.  These  suggestions  have 
been  largely  ignored  in  spite  of  the  final  recommendation  of  that  com- 
mittee which  states : 

Finally,  in  the  interest  of  averting  the  effects  of  inadequate  organization  and  the 
resulting  criticism  we  cannot  urge  too  strongly  a  prompt  consideration  of  the 
problems  outlined  above  and  prompt  adoption  of  corrective  measures  either 
along  the  lines  recommended  herein  or  along  other  constructive  lines. 

£.  Special  Examiners 

]Messrs.  Robert  M.  Gates  and  Fred  G.  Krivonos,  being  a  part  of  the 
Secretary's  staff,  were  assigned  by  the  Board  to  investigating  functions 
over  all  field  employees.  Their  mission  was  characterized  in  the  fol- 
lowing manner :  ^^ 

Effective  immediately,  Robert  M.  Gates  and  Fred  G.  Krivonos  will  be  attached 
to  the  Secretaiy's  office  as  special  examiners.  In  this  capacity,  they  will  act  as  the 
representatives  of  the  Board  advising  with  you  concerning  your  problems,  in 
carrying  out  special  assignments  in  Washington  and  in  the  field,  and  in  assisting 
the  Secretary.  In  the  performance  of  their  duties  they  will  from  time  to  time 
make  routine  visits  to  the  regional  offices. 

On  such  visits,  it  will  not  only  lie  their  duty  to  review  the  work  of  your  office 
and  your  problems  with  you  and  give  you  and  your  staff  whatever  assistance  they 
can,  but  also  to  act  as  liaison  officers  between  you  and  this  office.  They  will  also 
bring  you  the  benefits  of  the  experience  of  other  offices  and  keep  you  in  close 
touch  with  the  poyicies  of  the  Board. 

I  know  you  will  welcome  the  closer  relationship  with  this  office  which  the 
visits  of  Mr.  Gates  and  Mr.  Krivonos  will  establish,  and  that  you  will  receive 
advice  and  assistance  from  them  in  handling  the  many  and  difficult  problems 
which  you  are  called  upon  to  meet.  For  our  part,  the  task  of  coordinating  the 
activities  of  the  regional  offices  will  be  made  more  certain  by  their  work. 

These  sleuthing  activities  arounsed  resentment  of  the  most  serious 
nature  on  the  part  of  the  regional  officers.*^  The  principal  office  of 
the  Board  suffered  a  serious  decrease  in  efficiency  as  a  result  of  their 
visit.  Mrs.  Elinore  M.  Herrick,  Director  of  the  New  York  Regional 
Office,  complained  on  February  21, 1939,  to  Mr.  Madden  in  the  follow- 
ing terms :  ^^ 

This  investigation  has  been  conducted  virtually  behind  locked  doors,  in  secrecy 
and  in  such  a  thoroughly  objectionable  manner  that,  far  from  being  conducive 
to  improved  administration,  the  investigation  has  caused  a  deplorable  slump  in 
the  morale  of  the  Board's  largest  and  most  important  field  office  *  *  *. 

It  is  the  procedure  one  might  expect  from  the  O.G.P.U.,  but  not  from  fellow 
administrators  of  an  agency  of  the  American  Government.  *  *  * 

«Boarfl  exhibit  llfi.  II  509  (.^). 

f  Committee  exhibit  14,  I  12(1)  ;  Miller  I  230-J-230-M ;  Herrick,  I  347-349. 

"  Committee  exhibit  14,  I  12(1). 
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Mrs.  Herrick  was  not  alone  in  lier  protests,  for  Mr.  James  P.  Miller, 
a  former  recrional  director,  also  objected  to  the  actions  of  ]\Ir. 
Gates  in  his  investigation  of  ^Mr.  jNIiller  which  ultimately  led  to  the 
latter's  dismissal.^- 

Significant  in  this  connection  is  the  following  memorandum  pre- 
pared by  Dr.  Leiserson  for  presentation  at  a  Board  meeting.^'' 

Mr.  lieiserson  raised  the  question  as  to  whether  anything  was  to  be  done  about 
tlie  administrative  officials  in  Wasliington  who  sliared  responsibility  for  the 
condition  tliat  developed  in  the  Los  Angeles  Regional  Office.  He  stated  that  he 
was  impressed  by  the  remark  of  Mr.  Pomerance,  one  of  the  field  examiners  who 
was  transferred  from  Los  Angeles,  that  it  was  not  fair  to  discipline  the  field  staff 
when  the  Washington  office  was  in  a  large  part  responsible.  It  was  Mr.  Leiser- 
son's  opinion  that  the  Secretary  of  the  Board  and  Mr.  Krivonos.  Special  Examiner 
who  investigated  the  charges  against  the  Los  Angeles  Regional  Director,  merited 
severe  discipline  for  their  methods  of  handling  the  problems  that  arose  in  the 
Los  Angeles  office.  He  felt  that  INIr.  Krivonos'  investigation  and  report  on  Los 
Angeles  was  badly  one-sided  and  confirmed  the  lack  of  qualifications  for  his 
responsible  position  which  Mr.  Leiserson  had  previously  called  to  the  attention 
of  the  Board.  Mr.  Leiserson  then  moved  that  Mr.  Krivonos  be  removed  from 
Ms  duties  as  Special  Examiner  and  transferred  to  the  legal  division. 

*  *  *  He  (Dr.  Leiserson).  felt  that  the  instructions  given  by  the  Secretary 
to  Mr.  Krivonos  in  connection  witli  the  charges  against  Mr.  Nylander,  Regional 
Director  at  Los  Angeles,  and  the  Secretary's  handling  of  the  problems  in  Los 
Angeles  were  inexcusable.  *  *  * 

Dr.  Leiserson,  in  another  memorandum,  referring  to  Messrs.  Gates 
and  Krivonos,  states :  ^* 

I  think  they  haven't  done  the  job  and  they  don't  know  how  to  do  it.  When 
they  review  the  work  of  the  offices  they  are  supported  to  catch  things  like  this,  but 
they  don't  even  know  how  to  catch  it  when  the  reports  are  sent  in  here. 

It  will  be  noted  that  Dr.  Leiserson's  criticisms  are  directed  not  only 
at  Mr.  Witt  but  include  Mr.  Witt's  assistants  as  well.''^ 

Illustrative  of  the  regard  in  which  both  of  these  emissaries  of  the 
T5oard  were  held  by  the  regional  offices  is  the  usual  appellation  by  which 
they  were  known  among  the  regional  directors,  namely,  "the  goon 
squad."  ^^ 

These  "amateur  detectives"  ^"  appeared  to  have  unlimited  authority 
as  is  evidenced  by  the  testimony  of  Mr.  jMiller  concerning  the  visit  of 
]Mr.  Krivonos  to  the  Cleveland  office  of  the  Board  in  December  1938. 

During  this  visit,  Mr.  Krivonos  instructed  IMr.  Miller  to  make  em- 
ployers fear  him  ^^  and  to  place  petitions  of  independent  unions  "in 
the  ice  box  and  forget  them."  ^^  He  also  criticized  Mr.  ]Miller  for  fail- 
ing to  obtain  from  union  leaders  in  the  vicinity  of  Cleveland  charges 
of  company  domination  of  independent  unions  whenever  an  inde- 
pendent union  filed  a  petition  for  certification.*^° 

After  Miller's  services  with  the  Board  had  terminated,  Krivonos 
wrote  a  special  memorandum  denying  these  allegations.^^ 

62  Miller,  I  2.S0-Z. 

"^  ro'umittee  exhilnt  49,  T  45  (S). 

5*  Committee  exhibit  2?,.  I  ITf."^). 

65  Committee  exhibit  19,  I  15   (2,  3)  ;  committee  exhibit  20,  I  15(3),  16(1). 

58  Miller.  I  230-.T  f .",). 

S7  Committee  exhibit  13,  I  11  (3^. 

6' Miller,  I  230-Ka')  "*  *  *  and  finally  he  [Krivonos]  said  to  me,  'What  is  your  posl- 
tion  here  in  the  repion?  Does  the  industry  fear  you  and  fear  the  Board?'  I  said,  'No,  b.v 
jrosh.  tbey  respect  lis  out  here.  He  said.  'Well,  that's  the  wronsr  position  to  be  in.  You  should 
make  t'^em  fear  you  and  fear  the  Board.'  And  I  said,   'Fred,  nuts.'  " 

59  Miller,  1230-Kfl). 
6t>  Miller,  I  2.'^.0-,Tf3). 
ei  Miller,  I  230-L(2). 
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The  mvestigation  which  Gates  and  Krivonos  made  of  the  Los 
Angeles  Kegional  Office  ^-  met  with  vehement  protests  by  Dr.  Leiser- 
son.*^^  A  supplementary  investigation  was  decided  upon  and  Pratt 
and  Van  Arkel  of  the  home  office  were  entrusted  with  what  might  be 
characterized  as  "an  investigation  of  an  investigation.'"'*  The 
methods  employed  by  Gates  and  Krivonos  were  the  subject  of  severe 
criticism  in  the  report  rendered  by  Pratt  and  Van  Arkel  to  the  Board.*'* 
Subsequently,  Gates  and  Krivonos  submitted  a  memorandum  answer 
to  this  criticism  of  their  work.^^ 

But  Krivonos'  zeal  was  not  limited  to  the  investigation  of  personnel 
matters.  Having  been  requested  to  prepare  instructions  to  regional 
offices  on  the  procedure  for  certification  by  the  Board  on  stipulation 
lor  consent  elections,  his  efforts  in  that  direction  were  characterized 
by  Dr.  Leiserson  as  follows :  ^^ 

T%is  is  stupid  nonsense.  We  slioukl  not  waste  any  more  time  in  issuing;  elaborate 
instructions  like  this  whicli  merely  serve  to  confuse  and  burden  the  regional 
offices.  The  rules  and  regulations  relating  to  9(0)  cases  need  to  be  revised  com- 
pletely by  people  iclio  knotv  the  problems  that  are  involved  in  handling  repre- 
sentation disputes.   [Italics  supplied.! 

B.    DIVISION    OF   ECONOMIC   EESEAKCH 

Carrying  on  certain  nonlegal  investigations  is  the  Division  of  Eco- 
nomic Research  under  the  direction  of  David  J.  Saposs.  The  Division's 
work  consists  in :  ^^ 

1.  The  preparation  of  statistical  data  for  the  use  of  the  Board  in  its 
annual  reports,  Congressional  investigations,''^  etc.,  and 

2.  Supplying  economic  material  for  use  in  the  development  of 
Board  cases. 

This  Division  may  be  called  on  for  information  in  the  preparation  of 
Board  cases  at  Miy  one  of  four  stages: 

1.  During  the  preliminary  investigation ; "° 

2.  During  the  hearing  before  the  trial  examiner;  "^ 

3.  During  anah'sis  by  the  review  attorney ;  "^ 

4.  When  the  Board  is  undertaking  the  enforcement  of  its  order.'^ 
The  record  discloses  that  Saposs  is  employed  to  hold  himself  in 

readiness  to  supply,  through  himself  or  his  staff,  so-called  expert 
testimony  on  any  subject,  at  any  time  and  in  any  case  which  the 
Board  feels  needs  bolstering.'*  It  will  thus  be  seen  that  the  United 
States  circuit  court  of  appeals  in  the  Inland  Steel  case^'^  when  it  con- 
demned the  Board,  as  "prosecutor,  judge,  jury,  and  executioner," 
neglected  to  mention  that  the  Board  through  Saposs  and  his  assist- 
ants also  acts  as  its  own  "witness"  in  producing  evidence  upon  wliicli 
it  bases  its  findings,  wliich  are  conclusive  and  not  subject  to  judicial 
review. 


62  Leiserson  I  40  ( 1 )  ;  committee  exhibit  45, 141(1). 

03  Committee  exhiliit  49,  I  46(3). 

<»  Committee  exliibit  46, 1  42 (2),  60(3). 

«=  Idem. 

6«  Committee  exhibit  45,  I  41(1). 

«T  Committee  exhibit  2.5,  I  1S(1). 

08  Saposs,  III  49(2),  50(1). 

08  The  Board's  statistical  exhibits  in  this  investigation  were  the  result  of  this  function 
of  the  Division.  Mr.  Madden  read  into  the  record  comments  prepared  by  this  Division. 
(Senate  Committee  on  Education  and  Labor,  pp.  119-126),  II  371,  380. 

™  Saposs,  11149(2).  (3). 

"Saposs,  111,49  (3). 

■^2  Saposs,  III  51(2). 

■^3  Saposs,  III  52(1). 

T*  Committee  exhibit  90S,  III  66. 

^  109  F.  (2d)  9, 19. 
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Saposs  admitted  to  the  committee  that  the  material  presented  to 
the  Keview  Attorneys  was  sometimes  obtained  from  oif-the-record 
sources  (i.e.,  from  sources  other  than  the  official  transcript  and  plead- 
ings) ,'^  and  without  the  knowledge  of  respondents. 

The  use  of  this  material  in  reviewing  cases  prior  to  presentation 
to  the  Board  or  prior  to  the  issuance  of  the  Board's  order  was  testified 
to  by  review  attorneys." ^ 

The  committee  was  deeply  concerned  with  the  manifestations  of  a 
strangely  exaggerated  social  consciousness  that  Saposs  brought  to  his 
work.  From  his  testimony,  the  committee  learned  that  Mr.  Saposs 
was  born  in  Kussia,  came  to  the  United  States  as  a  child  of  9,'^  later 
attended  the  University  of  Wisconsin,  where  he  was  a  member  of  the 
Socialist  Party.'^  Subsequent  to  his  leaving  Wisconsin  University 
he  was  active  as  an  economist  and  carried  on  special  studies  abr£)ad 
on  grants  of  various  philanthropic  foundations.^" 

Saposs  testified  that  he  was  a  member  of  the  Conference  for  Pro- 
gressive Labor  Action  until  1931  when,  according  to  his  testimony, 
he  resigned,^^  although  he  could  produce  no  letter  or  copy  of  a  letter 
of  resignation.  As  late  as  January  1933,  Saposs'  name  was  included 
in  the  editorial  board  of  Labor  Age,  the  .official  organ  of  the  Con- 
ference for  Progressive  Labor  Action,  and  also  on  the  stationery  of 
this  body  was  a  member  of  the  board  of  directors.^^ 

Saposs  alleged  that  he  resigned  in  1931  in  protest  because  of  certain 
provisions  contained  in  the  preamble  of  the  conference's  revised  con- 
stitution,^^ the  first  two  paragraphs  of  which  read :  ^^ 

Planless,  profiteering,  war-provoking,  imperialistic  capitalism  must  be  abol- 
ished. It  cannot  be  reformed.  Sham  political  democracy,  which  has  been  the  tool 
of  capitalist  business  and  finance,  must  also  go.  We  must  have  a  workers'  republic 
and  a  planned  economic  order  under  which  the  masses  will  labor  to  create  plenty, 
security,  leisure  and  freedom  for  themselves,  not  profits,  privilege  and  arbitrary- 
power  for  a  few. 

The  job  of  abolishing  capitalism  and  building  a  new  social  order  must  be  done 
by  the  workers — industrial,  agricultural,  clerical,  technical,  professional — who 
stand  to  gain  materially  and  spiritually  by  the  change.  AVe,  the  workers,  must 
ourselves  provide  the  revolutionary  will,  the  courage  and  the  intelligence  for 
the  task. 

The  committee  also  ascertained  that  Saposs  was  a  member  of  the 
faculty  of  the  Brookwood  Labor  College  when  that  institution  was 
characterized  by  the  American  Federation  of  Labor  as  a  ''Coimnunist 
school."  ^^ 

As  individual  committee  members  expressed  a  great  interest  in 
Saposs'  radical  views,  certain  of  his  writings  were  considered  worthy 
of  inclusion  in  the  record.  Chairman  Smith  deemed  ,one  passage  pub- 
lished in  the  December,  1931,  issue  of  "Labor  Age"  especially  note- 
worthy :  ^^ 

As  for  democracy,  the  opposition  also  wants  to  safeguard  it.  But  bourgeois 
democracy  is  a  sham.  When  it  is  evident  that  Socialism  is  the  only  remedy  it  is 
not  worth  saving  a  democracy  in  which  socialist  parties  only  collaborate  with 
capitalism. 

■?»  Saposs.  Ill  .51(2). 

•"Freund,  II  ISl(l)  (2)  ;  Landy,  I  612  (2). 

■^8  Saposs,  III  26(3). 

'»  Saposs,  III  27(3). 

80  Idem. 

81  Saposs,  III  29(3),  32(3). 
S2  Saposs,  III  33(1). 

»3  Saposs,  III  32(2). 

»*  Committee  exhibit  911,  III  70(1). 

■«  Saposs,  III  4.5  (1,  2). 

«  Saposs,  III  30(3).  Quoted  In  Its  entirety  in  the  verbatim  record. 
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Saposs  claimed  that  this  quotation  was  taken  from  his  report  of 
the  International  Socialist  Labor  Congress  held  in  Vienna  in  1931 
and  that  the  vieAvs  expressed  therein  were  merely  reported  by  him.^^ 
The  following  are  further  quotations  from  the  same  article :  ^* 

In  similar  terms  the  minority  attacked  tbe  attitude  of  the  majority  on  war  and 
disarmament.  It  asserted  that  the  dangers  of  war  were  greater  now  than  at  any 
time  since  the  peace  treaties  were  signed. 

******* 
If  in  the  attempt  to  carry  out  such  a  program  political  action  fails,  then  the 
workers  must  unhesitatingly  resort  to  organized  force.  The  International  must 
take  the  position  that  if  another  war  occurs  the  workers  will  destroy  capitalism. 
With  that  end  in  view  the  workers  must  be  prepared  to  stretch  arms  across  the 
frontiers  in  case  of  war  and  definitely  win  power  for  themselves. 

Notwithstanding  Saposs'  disclaimer  of  the  sentiments  exposed  in 
the  foregoing  article,  the  following  excerpts  are  from  an  essay  written 
by  him  in  1935  expressing  his  own  views  and  philosophy :  ^'^ 

A  specter  is  haunting  the  world — the  specter  of  fascism.  The  foregoing  ob- 
servation is  more  than  a  mere  paraphrasing  of  the  historic  and  prophetic  open- 
ing sentence  of  the  Communist  Manifesto,  written  by  those  profound  social 
diagnosticians — Karl  Marx  and  Frederick  Engels.  *  *  * 

*  *  *  Unless  such  a  movement  [of  middle  class  and  workers]  is  brought  into 
being,  capitalism  will  go  marching  on,  with  its  poverty,  misery,  and  economic 
insecurity.  The  time  is  ripe ;  have  the  middle  class  and  workers  the  will  to  rise 
to  the  occasion? 

Bv  a  comparison  of  the  diction  and  sentiments  contained  in  the 
two  ahove-quoted  writings,  the  reader  may  draw  his  own  conclusion. 

'•Anti-Labor  Activities,"  a  pamphlet  first  released  as  a  confidential 
publication  by  the  National  Labor  Relations  Board,  later  was  pub- 
lished by  the  League  for  Industrial  Democracy,  the  authors  of  which 
were  Saposs  and  Elizabeth  T.  Bliss,  both  employees  of  the  Boards 
Division, of  Economic  Research.'"^ 

xVnother  contribution  of  similar  nature  entitled  "Left  Wing  Union- 
ism"' was  published  for  Saposs  by  International  Publishers,  Inc.,  of 
New  York  City,  which  Saposs  admitted  to  have  been  described  as 
the  official  Soviet  Union  publishing  house  in  the  United  States.^^ 

A  review  of  some  of  the  Saposs  correspondence  develops  his  leaning 
and  tendencies  more  clearly  than  his  own  testimony  before  the  com- 
mittee. ]Mr.  Saposs  here  appears  in  the  guise  of  an  intermediary  and 
fount  of  information  regarding  the  "riglit  people"  in  European  radical 
circles.^- 

Indicative  of  the  atmosphere  of  social  convictions  to  })e  found  in 
the  Division  of  Economic  Research  are  the  following  extracts  from 
correspondence  found  in  Saposs'  files,  written  by  members  of  his  staff : 

*  *  *  Have  you  heard  of  the  news  event  of  last  week — about  Wolf  L. — who 
received  his  visa  to  Russia  and  is  at  the  present  moment  on  the  high  seas?  I  die 
of  envy.'° 


s-  Idem. 

ss  Saposs,  III  31(1). 

8»  From  an  article  entitled  "The  Role  of  the  Middle  Class  in  Social  Development."  by 
David  J.  Saposs.  found  in  the  volume  entitled  "Economic  Essays  in  Honor  of  Wesley  Clair 
Mitchell."  published  1935;  III  34(l)-40(3).  Committee  exhibit  891.  The  complete  article 
is  contained  in  the  verbatim  record. 

90  Committee  exhibit  894,  45  (2) . 

^•-  Sapo.ss.  Ill  29(3). 

92  Committee  exhibit  895,  III  45(3).  Ill  47  (1);  committee  exhibit  901,  III  46(2) 
III  49(1  >.  See  also  committee  exhibit  896,  III  47  (2,  3). 

83  Committee  exhibit  897.  Ill  47(3). 
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*  *  *  I  saw  the  N.Y.  World's  Fair — the  last  orgasm  of  capitalism.** 

These  and  the  foregoino;  statements  are  sufficiently  self-revelatory 
to  require  no  further  comment. 

That  a  person  of  such  definite  socialistic  leanings  as  Saposs  had  dem- 
onstrated himself  to  be  in  his  writings  and  affiliations  should  occupy  a 
policy-making  position  of  tmst  and  importance  in  a  government  com- 
mitted to  the  preservation  of  the  capitalist  system  of  private  enterprise 
apepars  but  another  exemplification  of  indiscreet  personnel  manage- 
ment by  the  Board  as  well  as  furnisliing  another  strong  indication 
that  the  Board's  policies  are  tinged  with  a  philosophical  view  of  an 
employer-employee  relationship  as  a  class  struggle,  something  foreign 
to  the  proper  American  concept  of  industrial  relations.  Saposs  testified 
that  he  was  never  consulted  by  the  Board  with  regard  to  matters  of 
policy  other  than  the  internal  policies  of  his  particular  Division.^^ 
However,  the  classification  sheet  delineating  the  duties  of  the  chief 
industrial  economist  contains  the  following :  ^^ 

To  ooiKliict  and  direct  research  and  to  furnish  the  Board  with  full  data  and 
recommendations  concerning  proper  policy  to  be  followed  in  cases  arising  under 
section  9(b)  of  the  National  Labor  Relations  Act. 

_  From  this  it  becomes  evident  that  the  Board  policy  in  the  determina- 
tion of  the  appropriate  bargaining  unit  is  influenced  to  a  very  con- 
siderable degree  by  SajDOSs. 

Upon  consideration  of  the  evidence  concerning  the  function  of  this 
division,  the  committee  questions  whether  its  very  existence  is  not  in 
contravention  of  that  section  of  the  Wagner  Act  [Section  4(a)  ]  which 
provides : 

Xofhinc.-  in  this  Act  shall  be  construed  to  authorize  the  Board  to  appoint 
individuals  for  the  purpose  of  conciliation  or  mediation  (or  for  satistical  work), 
where  such  service  may  be  obtained  from  the  Department  of  Labor.  [Italics 
supplied.] 

Especially  is  this  apparent  from  the  testimonv  of  Dr.  Lubin,  Commis- 
sioner of  Labor  Statistics  of  the  Department  of  Labor,  a  witness 
called  by  the  Board,  who  testified  that  there  are  at  least  20  economists 
out  of  a  total  number  in  excess  of  200  employees  in  the  Department 
of  Labor  engaged  in  activities  similar  to  those  performed  by  the 
Division  of  Economic  Research  of  the  National  Labor  Relations 
Board.'-'"  :\Ioreover.  Chairman  :>Ladden  testified  that  the  Board  had 
not  applied  to  the  Department  of  Labor  to  ascertain  whether  that 
Department  could  supply  the  Board  with  all  the  economic  data  that 
It  needed.93  Dr.  Lubin  testified  that  the  Bureau  of  Labor  Statistics 
had  received  many  requests  from  tlie  Board  for  statistical  work  and 
had  never  refused  such  requests  except  where  the  staff  was  inadequate 
or  the  Board  had  wanted  such  work  in  too  short  a  time.^^ 

In  view  of  the  unwarranted  and  unnecessary  activities  ,of  this 
Division,  the  Committee  recommends  that  the  Division  of  Economic 
Research  be  abolished.  Tlie  abolition  of  this  Division  will  save  an 
annual  expenditure  of  $73,360  in  salaries  exclusive  of  the  added  ex- 
pense incident  to  supplying  space  and  materials.^ 

^*  Committee  exhibit  897,  III  48(1). 

3»  Saposs,  III  .53(3). 

"6  Committee  exliibit  912,  III  54(3) — III  70(3). 

^  Lubin,  III  228. 

Bs  Madden.  Ill  210(1). 

'"Lubin.  Ill  228(2). 

c-1  ?AA  ""ittf-^  exliibit  916,   III   138.   Mr.   Saposs   and   16  other   economists  account  for 
$ol,100  of  this  annual  salary  expenditure. 
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C.    TRIAL    EXAMINERS    DIVISION 

/.  Truil  Examiners 

The  Trial  Examiners  Division  consists  ,of  some  36  trial  examiners,^ 
under  the  direction  of  a  chief  trial  examiner  and  his  assistant,  and 
employed  at  salaries  ranging  from  $3,800  to  $5,600  a  year.'  The  trial 
examiner  conducts  hearings  at  such  times  and  places  as  the  Board  may 
direct.*  As  to  the  nature  of  the  duties  of  the  trial  examiner,  the  deci- 
sion of  the  United  States  Circuit  Court  of  Appeals,  Eighth  Circuit,  in 
Montgomery  Ward  and  Company  v.  National  Labor  Relations  Board  ^ 
is  enlightening : 

We  do  not  mean  that  an  examiner  is  not  free  to  and  should  interrogate  wit- 
nesses when  necessary  to  elicit  or  clarify  testimony.  What  we  do  mean  is  that, 
when  he  does  interrogate,  he  should  do  so  as  an  impartial  participant  and  not  as 
an  advocate  endeavoring  to  establish  one  side  or  the  other  of  the  controversy 
before  him.  [Italics  supplied.] 

The  functions  of  the  trial  examiner  include  weighing  evidence,  de- 
termining the  credibility  of  witnesses,  summarizing,  analyzing,  and 
digesting  testimony,  and  preparing  the  findings  of  fact,  conclusions  of 
law,  and  recommendations  for  appropriate  action  of  the  Boarcl.^  The 
findings  and  conclusions  are  incorporated  into  what  is  known  as  the 
intermediate  report.' 

The  position  of  trial  examiner  is  one  of  serious  responsibility,  re- 
quiring sound  legal  training,  mature  judgment,  and  scmpulous  im- 
partiality. 

"While  the  preponderant  majority  of  the  trial  examiners  was  found 
by  the  committee  to  have  some  legal  training,  nevertheless  at  least 
three  had  no  previous  legal  education.^  One  member  of  this  group  of 
three  testified  that  he  had  ser\^ed  as  chief  petty  officer  in  the  Navy,  as 
editor  of  a  weekly  business  magazine,  as  a  sales  manager  for  a  commer- 
cial com])any,  as  publisher  of  a  small  newspaper,  as  advertising  con- 
sultant, free-lance  writer,  and  publicity  director  for  various  agencies 
and  publications.^ 

This  trial  examiner  stated  that  he  had  acquired  some  knowledge  of 
the  rules  of  evidence  through  a  reading  of  ,one  textbook  and  part  of 
another  dealing  with  the  subject.^" 

This  same  witness,  in  a  letter  to  the  chief  trial  examiner  (Mr.  Pratt) 
dated  May  30,  1938,  from  Jackson,  INIich.,  makes  the  following 
observations :  ^^ 

Being  human,  no  examiner  has  an  impartial  mind.  *  *  *  ^ 
Just  between  ourselves.  Judge  Hamilton's  opinion  [in  the  Thompson  Products, 
Inc.,  case], while  perhaps  legally  tenable,  smacks  too  much,  it  seems  to  me,  of  the 
ether  in  which  dwell  those  who  are  chemically,  biologically,  mentally,  and  by 
prehistoric  prejudice  lacking  of  sympathy  for  the  man  who  holds  a  job  by  grace 
of  his  employer. 

2  Committee  exhibit  3.  I  642.  Material  in  this  section  is  based  on  the  testimony  of  6  trial 
examiners,  tlie  chief  trial  examiner,  and  other  evidence  received  before  the  committee.  The 
frequency  of  irregularities  raises  an  interesting  question  as  to  disclosures  to  be  expected 
in  the  further  investisration  by  the  committee. 

3  Committee  exhibit  1,  I  28. 
*  Dudley,  II  13(1). 
B103F.  (2d)  147. 

8  Dudley,  II  ]3  ;  Raphael,  II  55(1). 
T  Dudley,  II  13(1,  2). 
8:\radden,  II  405(2). 

9  Whittemore,  II  77(1). 

10  Whittemore.  II  89(1). 

n  Committee  exhibit  537,  II  90(1). 

85-167 — 74 — pt.  1 28 
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The  committee  has  pointed  out  ^-  an  example  of  the  appointment  of 
a  trial  examiner  known  to  have  strong  pro-C.  I.  O.  sympathies,  re- 
vealed in  a  book  which  came  to  the  attention  of  the  Board.  A  com- 
parable example  is  furnished  by  the  case  of  another  trial  examiner 
whom  the  Board  knew  had  repeatedly  sought  employment  with  the 
C.  I.  O.,  and  had  expressed  his  extreme  partiality  for  that  organization 
prior  to  accepting  his  appointment  with  the  National  Labor  Relations 
Board.  ^^ 

By  Avhat  means  of  selection  or  for  what  purposes  persons  totally 
unqualified  for  any  legal  position  were  selected  to  perform  an  impor- 
tant judicial  function  was  never  satisfactorily  explained. 

Conduct. — A  trial  examiner  stated  to  the  committee  that  he  had  not 
conferred  with  the  secretary's  office  relative  to  a  case  over  which  he 
was  presiding  as  trial  examiner;  ^*  nevertheless,  a  memorandum,  made 
a  part  of  the  record,^^  showed  that  he  had  discussed  with  the  secretary 
the  evidentiary  value  of  certain  material  which  a  regional  director  had 
discovered  after  the  close  of  a  hearing.  The  high  plane  upon  which 
this  trial  examiner  conceived  his  duty  of  impartiality  to  lie  is  indicated 
by  the  following  excerpt :  ^^ 

*  *  *  it  would  be  opportune  for  discussing  the  hearing  here  and  how  far  I 
can  go  towards  shortening  it  ivithout  providing  ammunition  for  the  Senate  investi- 
gation. [Italics  supplied.] 

Conduct  unbecoming  a  judicial  official  of  a  government  agency 
toward  counsel  of  a  respondent  is  disclosed  by  the  testimony  of  another 
trial  examiner.^^  During  the  course  of  a  hearing,  this  trial  examiner 
permitted  himself  the  effrontery  of  characterizing  a  statement  of 
counsel  as  a  lie,^^  of  describing  counsel  as  making  a  fool  of  himself ,^^ 
characterizing  counsel's  argument  as  an  idiotic  discussion,'°  and 
threatening  to  exclude  this  attorney  from  the  proceeding.^^  This  trial 
examiner  subsequently  wrote  a  letter  to  the  chief  trial  examiner 
wherein  he  characterized  respondent's  counsel  and  the  so-called  com- 
pany union  as  "frequently  guilty  of  conduct  that  was  vile  and 
contemptible."  ^^ 

This  trial  examiner  w^as  subsequently  assigned  to  review  the  inter- 
mediate reports  of  other  trial  examiners.^^ 

One  trial  examiner,  when  questioned  by  the  committee,  admitted 
writing  a  memorandum  to  the  chief  trial  examiner  stating  that  he 
feared  the  respondents  intended  to  call  a  regional  director  (Dorothea 
de  Schweinitz)  to  the  stand  during  the  course  of  a  hearing  to  establish 
her  bias  in  favor  of  the  C.  I.  O.  This  communication  stated  that — 

it  will  be  difficult  for  her  to  withstand  the  hammerings  of  Mr.  Bartlett  [re- 
spondent's attorney],  particularly  if  you  make  it  impossible  for  me  to  protect 
her  by  ruling  this  to  be  admissible.'^ 


"  Supra.  J.  Raymond  Walsh. 

"  Supra.  James  G.  Ewell. 

1*  Dudley,  II  11(3). 

1"  Committee  exhibit  466,  II  14. 

18  Committee  exhibit  467,  II  15(1). 

1"  Seasle,  II  40-48. 

"Seagle,  II40(.'?). 

i»Seas;Ie,  II  41(2). 

""Seagle,  II  41(1). 

"Seagle,  1141(2). 

23  Committee  exhibit  477, 1  42(1). 

23Seagle,  II  48(1). 

2«  Dudley,  II  27(2). 
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In  an  interview  prior  to  appointment,  one  former  trial  examiner 
told  Mi-s,  B.  M.  Stern,  assistant  secretary,  that  he  was  "pro-C.  I.  O."  ^^ 
None  the  less,  this  man  was  appointed  a  per  diem  trial  examiner  and 
presided  over  several  hearings  -^  until  he  was  dismissed,  not  for  par- 
tiality or  bias  but  for  very  obvious  incompetency,^^ 

Another  trial  examiner  had  written  in  an  article :  ^® 

The  United  States  is  the  one  country  already  supposed  to  have  democratic 
institutions  which  could  actually  profit  immensely  with  a  bourgeois  revolution, 
*o  anachronistic  are  its  political  institutions. 

In  an  article  entitled  "The  Clown  as  Lawmaker,"  which  the  same 
•witness  admitted  writing,  the  following  statement  appears :  ^^ 

It  is  time  to  revise  the  common  conception  of  the  American  state  legislatures. 
Scientifically  regarded,  they  have  become  simply  so  many  auxiliary  grand  lodges 
of  the  tin-pot  fi-aternal  orders. 

The  same  trial  examiner,  in  an  article  criticizing  the  United  States 
Department  of  Justice,  declared :  ^^ 

A  federal  police  force  would  be  enlisted  subject  to  restraint,  but  the  United 
States  Department  of  Justice  itself  has  a  sorry  record  as  an  agent  of  law  enforce- 
ment. Its  illegal  practices  in  the  war  and  post-war  periods  became  the  subject 
of  a  governmental  investigation  which  resulted  in  a  highly  condemnatory  report 
by  a  group  of  law  professors  which  included  Roscoe  Pound,  Felix  Frankfurter, 
Zachariah  Chafee,  Jr.,  and  Ernest  Freund. 

and  concerning  J.  Edgar  Hoover,  he  wrote :  ^^ 

Indeed,  the  present  head  of  the  Division  of  Investigations  of  the  Department 
of  Justice,  J.  Edgar  Hoover,  was  an  agent  in  the  Department  in  the  heyday  of 
the  Palmer  Red-baiting  era,  who  even  after  the  Red  scare  had  somewhat  abated, 
devotedly  spent  a  good  deal  of  his  time  in  shadowing  harmless  souls  in  the 
National  Capital. 

In  referreing  to  the  activities  of  the  State  police  system  he  com- 
mented :  ^^ 

The  state  police,  as  the  result  of  their  activities  against  labor  and  radical  groups, 
have  become  known  as  the  "American  Cossacks." 

In  a  communication  to  the  chief  trial  examiner,  another  trial  exam- 
iner described  a  case  heard  before  him  as  follows :  ^^ 

Under  the  surface,  this  is  probably  the  most  vicious  case  of  unfair  labor  practice 
now  before  the  Board  TJie  recent  discharges  compUuned  of  are  routine,  hut  this 
community  of  Redwood  Lumber  companies  has  a  history  of  antiunionism  that 
runs  red  with  murder  and  bloodshed  committed  by  paid  thugs  wearing  deputy 
sheriff's  badges  and  in  the  hire  of  the  respondent. 

I've  been  waiting  for  [Senator]  Nelson  [respondent's  counsel — characterized  by 
the  trial  examiner  as  "a  rabid  anti-New  Dealer"]  to  break  loose,  but  he  evidently 
senses  what  is  in  store  if  he  does.  For  up  to  yesterday  he  has  been  uniformly 
mild  and  polite  with  all  of  the  Board's  witnesses.  And  if  the  Senator  has  a  proper 
regard  for  his  own  well  being,  he  will  continue  to  be  *  *  * 

In  the  same  memorandum  this  trial  examiner  said :  ^* 


^  Eugene  P.  Lacv.  Fortas,  I  454  ( 1) . 

28Fortas,  I  4.56(2). 

2"  Committee  exhibit  374, 1  454,  I  455. 

28Seagle,  1147(1). 

29Seagle,  II  47(3). 

soSeagle,  II  46(3). 

31  Seagle,  II  46(3). 

22  .Seagle,  1146(3). 

M  Committee  exhibit  508,  II  57(2). 

^  Committee  exhibit  508,  II  57(2). 
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As  far  as  the  merits  go,  if  I  have  my  way  this  respondent  is  going  to  be  given 
the  "business"  or  the  "works"  as  others  may  call  it.  The  situation  is  damnable 
and  a  disgrace  to  a  free  country. 

The  case  referred  to  is  the  Hammond  Redwood  case^  to  which  this 
trial  examiner  referred  in  a  letter  to  the  cliief  trial  examiner  as  of  the 
utmost  significance :  ^^ 

Before  I  left  the  West  Coast,  Mrs.  Rosseter  [regional  director  of  the  San  Fran- 
cisco office]  told  me  that  this  case  is  all  important  to  labor  in  the  entire  lumber 
industry  on  the  Pacific.  The  Hammonds  have  been  the  leaders  in  an  antiunion 
conspiracy,  and  (/  they  are  defeated,  the  other  companies  are  not  apt  to  keep  on 
fighting.  So  I  must  be  particularly  careful.  [Italics  supplied.] 

The  committee  deems  it  essential  to  point  out  that  the  foregoing 
passages  and  the  excerpts  quoted  above  appear  in  letters  written  prior 
to  the  preparation  of  the  intermediate  report.^® 

In  another  instance,  this  same  trial  examiner  admitted  to  the  com- 
mittee that  he  had  written  to  the  chief  trial  examiner  stating  prior 
to  the  introduction  of  any  testimony  by  respondent,  that  "the  case 
is  in  the  bag."  ^" 

As  a  further  example  of  the  absence  of  a  properly  judicial  frame  of 
mind,  we  have  this  statement  from  a  memorandum  of  February  8, 
relative  to  the  Hammond  Lumber  Co.  hearings :  ^^ 

Last  night  I  heard  indirectly  that  this  Hammond  case  involves  violence  by 
vigilantes,  and  it  may  be  difficult  to  handle.  If  that  proves  to  he  the  fact.  I 
shall  speed  up  matters  with  night  hearings.  There  is  nothing  like  a  12-hour 
session  every  day  to  take  the  starch  out  of  tough  guys. 

In  direct  contradiction  of  the  scrupulous  impartiality  always  to  be 
preserved  by  such  officers,  as  stated  by  Circuit  Judge  Stone  in  the 
Montgomery  Ward  case.^^  the  same  trial  examiner  wrote  that  he 
had  told  the  attorney  for  an  intei'vening  American  Federation  of  Labor 
union  that — 

he  could  call  as  many  witnesses  as  he  pleased,  but  that  I  [the  "impartial"  trial 
examiner]  would  regard  it  as  the  vilest  sort  of  obstructionism,  and  that  he  would 
find  out  that  fact  later.*" 

Considerable  light  is  thrown  upon  the  trial  examiner's  sentiments 
toward  the  intervening  American  Federation  of  Labor  union,  quoted 
above,  w^hen  compared  with  a  statement  made  2  days  later  in  which 
the  same  trial  examiner  writes :  *^ 

Without  the  transcript  of  exhibits,  but  with  the  aid  of  notes  I  spent  some  time 
in  the  library  here  working  on  the  legal  point  involved  in  one  of  the  Smith  Wood 
Products  case[s].  It  is  a  nice  question  but  can  be  decided,  I  think,  in  favor  of 
the  C.  I.  O.  union.  *  *  * 

In  a  report  to  the  chief  trial  examiner,  the  same  witness  gave  the 
committee  a  further  indication  of  his  judicial  temperament  in  the 
following  language :  *^ 

Over  and  over  again  I  have  found  that  what  both  sides  in  labor  cases  need  is 
a  liberal  dose  of  polite  but  unqualified  hell  from  somebody  in  authority.  And 
they  invariably  get  it  from  me.  [Italics  supplied.] 


35  Committee  exhibit  S13,  II  59(2). 
=8  See  committee  exhibit  517,  II  60(2). 
^  Committee  exhibit  509,  II  5S  (1 ) . 

38  Committee  exhibit  510,  II  58(2). 

39  Montsromery    Ward    &    Co..    Inc.    v.    N.L.R.B.,    103    F.    (2(1)    147    (CCA.    8th,    1939). 
«  Committee  exhibit  512,  II  59(1). 

"  Committee  exhibit  510,  II  5,S  ( 2 ) . 
«  Committee  exhibit  516,  II  60(2). 
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In  one  case  the  trial  examiner  and  the  trial  attorney  were  able  to 
conclude  that  the  Board  hearing  would  have  a  definite  effect  on  the 
employees :  *^ 

It  may  stimulate  their  courage,  nourish  their  self-confidence,  permit  them  to 
dare  vision  a  time  when  they  can  demand  social  justice  for  and  by  themselves. 

In  his  intermediate  report  this  trial  examiner  cited  a  newspaper 
article  dealing  with  the  rates  of  homicide  and  illiteracy  in  the  county 
where  the  hearing  was  held.*"*  In  his  eagerness  to  obtain  what  has 
been  frequently  characterized  as  "background-'  material  (outside  of 
the  record),  this  trial  examiner  requested  the  Division  of  Economic 
Research  to  furnish  him  with  illiteracy  statistics  in  the  State  of  South 
Carolina.*^ 

In  another  case  the  Board  was  compelled  to  set  aside  an  entire 
record  and  direct  that  a  rehearing  be  held  because  of  the  bungling 
activities  of  the  trial  examiner.'*'^ 

Referring  to  the  Inland  Steel  case^  tried  hy  the  same  trial  examiner, 
the  chief  trial  examiner  testified  that  he  agreed  with  the  opinion  of 
the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit  that  the  conduct 
of  the  trial  examiner  was  not  fair  and  impartial.*" 

In  some  instances  the  trial  examiners  were  not  satisfied  merely  to 
overrule  objections  in  the  normal  manner,  but  overruled  anticipated 
objections  before  any  opportunity  was  given  counsel  for  respondent 
to  state  them  and  sustained  objections  of  Board  comisel  before  they 
could  be  uttered.*^ 

2.  Office  of  the  chief  trial  examiner 

The  extraordinary  importance  of  the  work  of  the  National  Labor 
Relations  Board  which  has  been  given  to  the  chief  trial  examiner,  both 
in  tlie  personnel  management  of  the  trial  examiners  and  in  the  super- 
vision of  the  quasi- judicial  duties  of  these  officers,  has  induced  the 
committee  to  devote  a  separate  section  to  a  consideration  of  the  irregu- 
larities of  too  frequent  recurrence  in  the  practical  operation  of  this 
office. 

The  background  of  George  O.  Pratt,  the  chief  trial  examiner,  is  of 
real  significance  in  a  consideration  of  his  frame  of  mind  prior  to 
appointment  to  an  office  judicial  in  nature. 

«  Committee  exhibit  530,  II  78(3)-79(l). 

"  Whittemore,  II  82(3).  Incidentally,  this  was  the  same  trial  examiner  who  stated 
"not  g-uilty"  of  leg:al  education  and  who  stated  he  had  read  McKelvey  on  Evidence  and 
part  of  Wigmore  on  Evidence. 

^Committee  exhibits  532,  533.  II  81(3),  II  82(1). 

«  Charles  Wood.  Pratt,  II  122(3)-123(1). 

*•  Pratt.  II  122(3  ». 

"Committee  exhibit  572,  II  121(3)-122(1)  (2).  It  appeared  that  during  the  course 
of  a  hearing  presided  over  by  Trial  Examiner  William  Seagle.  the  respondent's  attorney 
objected  to  a  line  of  questioning  employed  by  the  Board  attorney,  declaring  that  it  was 
all  leading  to  one  question  which  the  Board  attorney  was  preparing  to  ask,  and  regis- 
tering ohfection  to  that.  The  Board  attorney  objected  that  respondent's  attorney  was 
reading  in  his  mind  a  question  he  had  not  yet  considered.  The  attorney  for  the  respondent 
declared  that  he  excelled  at  "mind  reading,"  whereupon  the  trial  examiner  declared  that 
he  himself  was  a  mind  reader,  could  tell  in  advance  what  the  objection  of  respondent's 
counsel  was  going  to  be,  and  stated  he  would  overrule  it  In  advance.  Upon  being  advised 
of  this  by-pla.v,  the  chief  trial  examiner  commented  :  "I  suggest  that  they  [the  trial 
examiners]  should  take  the  course  in  mind  reading  that  you  refer  to  and  that  probably 
we  could  decide  cases  in  advance  without  taking  an.v  testimony  at  all." 

Pratt,  II  122(3).  In  the  Bercut-Rlchards  0,0.  liearing.  the  attorney  for  the  respondent 
had  asked  a  witness  a  question.  The  Board  attorney  arose,  but  before  he  said  anything 
Trial  Examiner  Charles  Wood  remarked  :  "The  objection  which  I  see  .vou  are  about  to 
make,  Mr.  McTernan  [Board  attorney].  Is  sustained  inasmuch  as  it  assumes  testimony 
which  this  witness  has  not  given  us."  Upon  the  respondent's  attorney  commenting  that 
"*  *  *  you  must  have  some  facult.v  of  knowing  what  the  objection  is  going  to  be  be- 
fore it  is  made."  Mr.  Wood  answered,  "It  Is  perfectly  apparent  in  the  question  stated.  I 
shall  have  it  read  if  you  wish." 
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I*ratt  was  formerly  regional  director  of  the  Kansas  City  office  of 
the  Board.  In  a  letter  which  he  received  while  regional  director,  from 
one  of  the  other  regional  directors,  this  statement  appears.*^ 

Eagen  [regional  attorney]  and  I  [Charles  Hope,  regional  director]  often  discuss 
the  fact  that  you  are  the  judge,  prosecutor,  and  jury  in  your  region  and  get  a  big 
kick  out  of  your  activities. 

Pratt's  answer  is  revealing :  ^° 

Being  judge,  jury,  and  prosecutor  in  tliis  region,  as  you  say,  does  made  for  the 
efficient  dispatch  of  business,  but  it  has  its  drawbacks  to  a  certain  extent  in  that 
there  are  times  when  some  of  the  parties  feel  that  their  cases  are  prejudged. 

Perhaps  a  not  altogether  unwarranted  feeling ! 

Pratt  testified,  by  way  of  explanation,  that  when  these  statements 
were  made  he  had  no  regional  attorney  or  field  examiner.^^  No 
explanation  was  offered  of  the  Board's  failure  to  provide  a  regional 
attorney  and  field  examiner. 

His  "own  testimony  disclosed  the  fact  that  while  still  regional 
director,  he  conducted  investigations  in  a  number  of  cases  before  any 
written  charges  were  filed.^^  Pratt  also  testified  that  he  thought  he 
had  said  that  he  had  "two  strikes  on  the  respondent  in  every  case  that 
Vtarts,"  in  the  presence  of  a  groujj  of  trial  examiners.^^  His  explana- 
tion was  that  he  never  asked  the  Board  to  issue  complaints  unless  he 
"sincerely  thought  that  the  respondent  had  committed  a  violation 
of  the  law."  ^*  However,  further  testiuiony  indicates  that,  while  he 
may  have  had  this  scrupulous  regard  during  his  incumbency  as 
regional  director,  he  was  not  above  the  use  of  a  questionable  device 
when  he  became  chief  trial  examiner  (to  which  post  he  was  ai)pointed 
on  November  15,  1937,  after  having  served  almost  two  and  a  half 
years  in  a  regional  office  ^^). 

In  response  to  a  request  from  a  regional  director,  Pratt  set  a  fictitious 
hearing  date  in  order  that  an  anticipated  request  of  the  respondent 
for  an  adjournment  might  be  granted  without  having  an  actual 
adjournment.^*'  The  same  regional  director  had  suggested  to  the 
Board  tliat  he  "be  permitted  to  issue  a  complaint  with  a  'phoney' 
hearing  date"  ";  the  Secretary  of  the  Board  (Mr.  Witt)  commended 
the  suggestion  and  directed  that  it  be  tried.^^  It  must  be  understood 
that  the  chief  trial  examiner  sets  all  hearing  dates.^^^ 

In  another  instance,  'Mw  Pratt,  replying  to  a  letter  from  Mr.  Seagle 
(trial  examiner) ,  said :  °^ 

Rather  than  have  the  Trial  Examiners  wear  beards  I  suggest  they  should  take 
the  course  in  mind-reading  you  refer  to  and  that  probably  we  could  decide  cases 
in  advance  without  taking  any  testimomj  at  all.  [Italics  supplied.] 

When  questioned  about  this  by  the  committee,  Mr.  Pratt  said :  ^" 

«  Committee  exhibit  568,  II  118(2). 

so  Committee  exhibit  569,  II  118(2). 

Bi  Pratt,  II  lis (.3). 

B2  Pratt,  II  106(2). 

S3  Pratt,  II  115(1). 

"Pratt,  II  115(2). 

6=  Pratt,  II  105(3). 

68  Committee  exhibit  183.  I  248  f  2,  3). 

e- Committee  exl\ibit  184.  I  249(1). 

68  Committee  exhibit  184,  I  249(2).  Quoting  from  an  interoffice  communication  trans- 
mitted with  copies  of  the  complaint  and  notice  of  hearing  : 

"I  am  issuing  this  complaint  as  per  Mr.  Witt's  recent  memorandum.  The  hearing  date 
is  a  'phoney.'  The  cnse  wUl  be  settled." 
s8a  Phillips.  I  249 1  3). 

69  Committee  exhitit  572,  II  122(2). 
80  Pratt,  II  122(2). 
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That  was  an  attempt  at  a  facetious  answer  to  a  very  amusing  explanation. 

Exemplifj^iiig  the  attitude  allowed  to  flourish  in  the  Board's  em- 
ployees is  the  correspondence  in  the  Eagle-Picher  Mining  Co.  case  ^^ 
between  Mr,  William  Avrutis,  the  Board's  trial  attorney,  and  the 
Chief  Trial  Examiner.  Two  excerpts  set  the  tone  of  this  correspond- 
ence : 

Well,  Geo.  [George  Pratt],  the  preparation  of  the  EP  [Eagle-Picher]  case 
goes  on  apace,  and  with  gleeful  malice.  Harry  and  I  will  do  you  proud.  I  promise. 
Our  card  index  of  facts  is  nearly  complete,  and  it's  nothing  short  of  deadly : 
there  was  never  anything  like  it,  and  thanks  to  it.  we'll  be  able  to  try  the  case  in 
five  different  directions,  varying  the  theme  whenever  the  melody  begins  to  pall. 
We  can  go  ahead  on  a  straight  factual  basis  or  fry  one  malefactor  at  a  time  by 
arranging  our  witnesses  accordingly — due  to  the  facility  accorded  us  by  the  index. 
In  certain  matters  I  shall  try  the  case  backwards;  do  you  get  the  idea?"" 

*  4  >!;  *  *  i  a: 

So  Woods  [trial  examiner]  won't  be  here.  Well.  I  know  you  will  do  your  best 
by  me  and  the  situation.  Can  you  tell  me  when  he's  due  here  and  where  he  will 
stay?  I  should  like  to  put  into  his  hands  beforehand  the  set  of  marked  pleadings 
Fve  cooked  tip  for  him.  (By  he  I  meant  Mr.  V\^illiam  Ringer.)  *^  [Italics 
supplied.] 

The  committee  regrets  that  space  limitations  made  it  impossible  to 
set  forth  these  communications  in  full,  for  they  aid  greatly  in  a  real 
appreciation  of  the  bias  characterizing  this  Board  employee. 

In  his  testimony  concerning  the  Avrutis  correspondence,  Mr. 
Madden  stated :  ^* 

I  think  further  some  of  the  correspondence  from  'Sir.  Avrutis.  the  Board 
Trial  Attorney,  in  the  Eagle-Picher  case,  I  realize  perfectly  well  that  the  advocate 
in  a  lawsuit,  whether  he  be  an  advocate  of  the  Government  or  an  advocate  for  a 
private  person,  becomes  very  much  partisan,  and  it  may  well  be  that  cases  can't 
be  adequately  tried  unless  there  is  something  of  that  spirit  of  fight  and  win  in  the 
trial  of  it. 

I  think,  however,  that  the  superiors  of  Mr.  Avrutis  could  gather  from  those 
rather  intimate  disclosures  what  was  going  on  in  Mr.  Avrutis'  mind  out  there,  that 
perhaps  he  had  more  enthusiasm  and  zeal,  not  only  to  adequately  and  properly 
try  this  case  but  to  bring  about  further  reforms  which  aren't  any  of  our  business, 
so  that  I  think  his  superior  oflScers  ought  to  check  up  rather  carefully  upon  what 
kind  of  lawyer  he  is  and  how  he  conducts  himself  generally. 

Pratt  discussed  the  Eagle-Picher  case  with  Malcolm  Ross  during  the 
time  when  that  case  was  before  the  Board.*^^  The  result  of  this  dis- 
cussion is  contained  in  a  book  written  by  Ross  entitled  "Death  of  a 
Yale  Man,"  which  appeared  prior  to  any  final  decision  and  discussed 
the  merits  of  the  case  in  a  vein  prejudicial  to  the  respondent.*^''  Ross 
is  director  of  the  Division  of  Information  of  the  National  Labor 
Relations  Board. 

As  chief  trial  examiner,  Pratt's  duties  consist  of  assigning  trial 
examiners  to  the  hearing  of  cases,  instructing  them  as  to  their  con- 
duct, making  rulings  on  inquiries,  reading  trial  examiners'  reports  on 
hearings,  making  recommendations  to  the  Board,  drafting-  instruc- 
tions, and  interviewing  all  applicants  for  the  position  of  trial  ex- 
aminer.^" Pratt  thus  exercises  a  general  supervision  of  tlte  work  of 


81  Committee  exhibits  56.S  and  .564,  II  112-113.  115-116.  This  was  the  case  in  which 
Mr.  Pratt  recommended  issuance  of  a  complaint  during  his  regime  as  regional  director  of 
the  Kansas  Citv  ofHce. 

62  Committee  exhibit  563,  II 112-113. 

«3  Committee  exhibit  564,  II  115-116. 

w  Madden.  II  566(3). 

«^  Pratt,  II  123(3). 

•«  Idem. 

<"  Pratt,  11124(1,  2), 


422 

all  trial  examiners,  being  responsible  for  keepino-  tlieir  decisions  in  line 
with  Board  policy,  even  to  the  extent  of  modifyino-  these  as  to  con- 
clusions of  fact  and  law,  without  having  participated  in  the  hearings.^^ 

Discretionary  power  vested  in  the  Board  to  remove  cases  from  the 
trial  examiners'  jurisdiction  to  itself,  has  been  used  in  cases  of  the 
incompetency  of  trial  examiners  and  in  case  of  delay,  according  to 
Board  MemlDer  Edwin  S.  Smith's  testimony .^^  However,  considera- 
tion of  certain  of  these  case  raises  a  justifiable  doubt  that  these  are 
the  only  reasons  motivating  the  Board  in  such  decision. 

In  Pratt's  capacity  as  chief  trial  examiner,  he  participated  in  this 
removal  procedure,  characterized  by  Board  employees  generally  as 
"snatching''  (Pratt  himself  testifying,  "We  all  use  that  word."'^°). 

Tlie  practical  effect  of  this  "snatching"  procedure  is  to  eliminate 
the  trial  examiner's  intermediate  report,  in  some  cases  even  after  this 
report  has  been  received  by  the  chief  trial  examiner  and  prior  to 
service,^^  although  when  asked  by  a  member  of  the  committee  whether 
this  practice  of  "snatching"  was  not  "a  case  of  the  administrative 
interfering  with  the  judicial,"  ^^  Pratt  replied,  Well,  I  think  it  is 
hardly  that."  " 

The  chief  trial  examiner  testified  that  there  had  been  some  30  or  40 
cases  transferred  to  the  Board  by  this  process  in  the  past  2  years.'* 
In  several  instances  of  this  practice  presented  for  the  consideration  of 
the  committee,  interference  with  the  judicial  function  of  the  trial 
examiner  was  revealed,'^^ 

Examination  of  numerous  telegrams  sent  and  received  by  the  office 
of  the  Chief  Trial  Examiner  reveals  an  almost  complete  dependence  by 
the  trial  examiners  upon  the  instructions  of  the  head  of  this  Division, 
even  as  to  the  most  minute  points  of  substantive  law  and  evidence.'^^ 

The  conclusion  is  inescapable  that  either  the  trial  examiners  have 
been  considered  entirely  inadequate  to  perform  the  simplest  functions 
of  their  office  or  there  has  been  unwarranted  intervention  of  the 
administrative  into  the  judicial  function  by  the  office  of  the  Chief 
Trial  Examiner,  acting  as  a  super-review  authority." 

Interviews  with  and  appointments  of  candidates  for  the  position  of 
trial  examiner  were  accomplished  by  Mr.  Pratt,  who  testified  as  to  the 
qualifications  he  deemed  desirable  for  this  position.  In  addition 
to  the  technical  prerequisites,  Mr.  Pratt  was  deeply  interested  in 
determining  whether  these  applicants  had  the  "right  viewpoint."  ^^ 
What  the  "right  viewpoint"  is,  can  best  be  determined  from  an  exami- 
nation of  the  numerous  unreproved  irregular  activities  of  the  trial 
examiners  so  selected."^ 


88  Post. 

89  Supra. 

™  Pratt.  II  149(3). 

^  Klllefer  Manufacturlnsr  Co..  Pratt,  II  160(1,  2). 

'2  Mr.  Routzohn.  Pratt,  II  162(1). 

■73  Idem. 

■^^  Pratt,  II  154  ri). 

"  Stroml)erg  Carlson  Telephone  Manufacturing  Co.,  Seagle,  II  45(1)  :  committee  exiiibit 
4S5,  II  64(1).  Killefer  Manufacturing  Co.,  Pratt,  II  161(3).  Washougal  Woolen  Mills, 
Pratt  II  155(3). 

"8  Committee  exhibits  580,  581,  II  141(2). 

■^■^  The  telegrams  referred  to  contain  requests  for  advice  and  instructions  on  such  points 
as  rulings  on  motions  to  dismiss,  rulings  on  interventions,  relevancy  of  proposed  testimony, 
stipulations,  service  of  informal  report,  appUcation  for  subpenas,  and  trial  rights  of 
participants. 

^s  Pratt,  II  139(2). 

™  Supra. 
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Statements  of  being  "judge,  jury,  and  prosecutor,"®"  "the  respond- 
ent has  two  strikes  on  him,-'  ®^  and  the  suggested  desirability  of  Avriting 
decisions  without  the  formahy  of  hearings  ^-  are  all  indicative  of  the 
attitude  of  the  directing  head  of  the  judicial  body  of  trial  examiners. 

The  last  decade  has  witnessed  a  mushroom  growtli  of  administra- 
tive agencies,  rule-making  bodies  so  complex  that  the  average  citizen 
is  lost  in  the  maze  of  their  regulations.  Realizing  how  intricate  this 
regulatory  process  has  become,  and  how  necessary  the  development 
of  this  field,  the  committee  is  all  the  more  certain  that  to  prevent 
injustice,  a  certain  circumscription  of  powers  is  vitally  essential  if  the 
proper  regard  is  to  be  had  for  individual  rights. 

The  committee  is  cognizant  of  the  fact  that  the  National  Labor 
Eelations  Board  is  not  the  only  example  of  these  complicated  agencies, 
but  it  feels  certain  that,  when  a  great  volume  of  testimony  has  pointed 
so  clearly  to  the  infringement  of  fundamental  doctrine  bv  such  an 
agency,  the  process  of  self-reform  so  inherent  a  part  of  the  democratic 
function  should  not  be  delayed  by  any  concern  lest  one  group  seem- 
ingly be  chosen  as  a  deterrent  example  to  many.  The  committee 
emphasizes  that  it  is  charged  by  Congress  with  the  duty  of  recom- 
mending changes,  the  necessity  for  which  has  been  revealed  by  testi- 
mony  adduced  before  it,  relating  to  this  agency  only.  It  is  not  the 
concern  of  this  committee  to  introduce  legislation  affecting  other 
admmistrative  bodies  or  the  system  of  quasi-judicial  agencies  in  gen- 
eral, no  matter  what  similarities  have  been  claimed  to  exist. 

The  manner  in  which  the  National  Labor  Relations  Board  acts  as 
prosecutor,  judge,  and  jury  is  that  the  Board  conducts  the  investiga- 
tion, initiates  the  complaint,  hears  the  evidence  upon  the  complaint, 
and  then  renders  its  decision.  The  coexistence  of  these  functions  in 
the  same  body  makes  it  possible  for  this  administrative  agency  to 
overlook  the  separation  requirement  that  is  so  deeply  ingrained  in 
our  political  pattern. 

Division  of  the  pereonnel  of  the  National  Labor  Relations  Board 
into  review,  trial  examiners,  litigation,  regional  directors,  regional 
attorneys,  trial  attorneys,  and  field  examiners  has  failed  utterly  to 
bring  about  a  proper  separation  of  the  judicial  and  administrative 
functions. 

Indicative  of  this  failure  are  instances  of  conferences  between  trial 
examiners  and  review  attorneys.^^  Trial  examiners  were  also  found 
to  be  conferring  with  trial  attorneys  **  and  regional  directors  *^  on  the 
substantive  merits  of  cases  before  them,  on  rulings  to  be  made  on 
issues  presented  to  the  trial  examiners,  and  on  rules  of  evidence 
applicable. 

Typical  examples  of  the  break-down  of  the  quasi-judicial  function, 
in  tiie  failure  to  separate  the  trial  examiners  from  the  other  Board 
functionaries,  are  developed  in  the  testimony  of  Messrs.  Dudley,^° 
Whittemore,^^  Seagle,*^  Davidson,^^  and  Raphael.^" 


w  Committee  exhibits  568  and  569,  II  118(2). 

81  Pratt.  II  115(1). 

82  Supra,  p.  91. 

S3  Porter    I  435(2)  :  Fortas.  I  459  f2>  :  Bovls.  I  465(21  :  Freiin.l.  II  1«1(2). 
«  r-ommittpp   pxliiMt   5.10.   II   79(2)  :   committpe  pxlijhit   r>?,U.   IT   9S(.''.). 

83  Committee  exhibit  496,  II  51(1)  ;  committee  exhibit  602,  II  150(1). 

'^  Conferring  with  Secretary  of  the  Board  relative  to  evidence  in  a  pending  case.  Dudley, 
1114(2). 

*'  ("onimunifatinff  with  Division  of  Economic  Research  and  repional  director  during  course 
of  hearing.  Whittemore.  II  .Si  (2)  :  committee  exhibits  532  and  5.33.  II  si  (2)  :   II  85(2). 

^^  Conduct  characterized  by  assistant  general  counsel  as  "nonjudicial."  Committee  exhibit 
489.  1148(2). 

83  Consultation  with  Board  attorney  during  hearing.   Committee  exhibit  514,  II  59(3). 

80  Consultation  with  regional  director  during  hearing.  Raphael,  II  51(1). 
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The  language  of  Judge  Major,  a  former  Member  of  Congress,  in 
delivering  the  opinion  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit  in  Inland  8teel  Company  v.  National  Labor 
Relations  Board^'^  aptly  characterizes  the  findings  of  tliis  committee 
as  to  the  Board's  failure  to  observe  the  fundamental  and  traditional 
separation  of  powers.  The  court  speaks  of  one  instance  in  that  case 
as  illustrating  in  a  minor  fashion  "what  this  period  as  a  whole,  con- 
vincingly discloses — that  is,  the  danger  of  imposing  upon  a  single 
agency  the  multiple  duties  of  prosecutor,  judge,  jury,  and  executioner." 

D.   REVIEW   DIVISION 

The  Review  Division  ^'-  of  the  National  Labor  Relations  Board, 
under  the  direction  of  an  associate  general  counsel,  and  comprising 
some  105  attorneys,^^  is  charged  with  reporting  to  the  Board  orally  a 
summary  of  the  evidence  in  each  case  to  be  decided  by  the  Board.^'^ 
Supposedly,  this  summary  is  the  result  of  an  examination  of  the  plead- 
ings, transcript  of  testimony,  exhibits,  trial  examiners  findings,  excep- 
tions to  these  findings,  and  briefs.^°  Furthermore,  "review  attorneys" 
actually  write  the  decisions  of  the  Board.^*' 

The  committee's  inquiry  as  to  the  necessity  for  such  a  division  was 
answered  by  assertions  to  the  effect  that  the  number  of  cases  presented 
to  the  Board  renders  it  physically  impossible  for  the  members  of  the 
Board  to  read  the  entire  record  in  each  case.'-*' 

The  connnittee,  not  entirely  sure  of  the  truly  judicial  atmosphere 
prevailing  in  the  Review  Division,  examined  in  some  detail  the  actual 
operation  in  practice  of  these  reviewing  authorities. 

All  of  these  review  attorneys  are  now  members  of  the  bar,^^  but  the 
amount  of  actual  trial  experience  prior  to  their  employment  with  the 
Board  has  been  exceedingly  limited.  Very  few  of  them  had  had  any 
substantial  court  experience  prior  to  appointment.^^  The  majority  had 
no  trial  experience.  There  was  a  palpable  lack  of  any  kind  of  experience 
that  would  constitute  a  qualification  for  competent  review  of  legal 
problems  arising  from  labor  relations  under  the  Act.^ 

81  109  F  (2d)  9  (CCA.  7t'n.  1940). 

82  Chairman  Madden,  describing  the  functions  of  the  Review  Division  said  : 

"*  *  *  The  Review  Section,  as  it  is  culled,  is  independent  of  tlie  Litigation  Section, 
the  Trial  Examiners'  Division,  and  of  all  of  the  sections  within  the  Board.  In  fact,  the 
review  attorney  is  under  instructions  not  to  confer  with  the  trial  attorney  in  any  case 
which  he  is  reviewing,  so  as  to  eliminate  any  possibility  of  bias  in  his  work  on  the  case 

with  the  Board.  ,      t,        ,*»*.. 

"*    *    *   This  review   attornev  acts  as   a  confidential   secretary   to   the  toard.    *    •    * 
Committee  exhibit  355,  I  4.^8,  440.  ,  ^  ..  ^  .,„ 

83  Madden  II  594(1).  The  material  in  this  section  is  based  upon  the  testimony  of  19 
review  attornevs  and  other  evidence  received  by  the  committee.  The  frequency  of  Irregu- 
larities in  this  partial  examination  indicates  the  urgent  need  for  a  change  of  the  system 
wliich  has  made  them  possible. 

»*  Committee  exhibit  355,  I  438,  440. 

"s  Idem. 

89  Madden,  11562(1.  2). 

87  Madden,  II  558(2).  ,       ,       .     ^ 

98  At  least  one  such  attorney,  however,  was  employed  by  the  Board  prior  to  formal 
admission  to  the  bar.  Farmer.  1  531-5.S'2. 

88  Harris,  II  265  ;  Thorrens,  II  273  ;  Boyls,  I  464.  ^  „    „  , 

1  Preeling,  I  368  ;  Fortas,  I  451  ;  Farmer,  I  531 ;  Landy,  I  611 ;  Sellery,  II  192-3  ;  Hoban, 
II  290  ;  Harrington,  II  293-4  ;  Strong,  II  298  ;  Rosenberg,  III  81. 
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Criteria  of  employment 

The  committee  was  much  impressed  with  certain  of  the  recommen- 
dations found  in  the  personnel  files  of  the  Board.  Thus,  one  witness 
was  recommended  as  being  "unusually  able,  with  a  liberal  point  of 
view  (I  should  say  turned  left) .''  - 

Another  witness'  recommendation  declared  that  he  had  "the  tem- 
perament and  background  which  have  given  him  strong  social  con- 
sciousness," 3  and  tluit  "he  would  make  a  swell  fellow  because  he  has 
the  right  instinct."  "^ 

In  the  case  of  one  review  attorney  who  appeared  before  the  com- 
mittee, the  preliminary  personnel  investigation  disclosed  nothing 
faA'orable  in  the  Avay  of  competence  or  experience.  Thus,  his  first  inter- 
view created  the  following  unhappy  impression :  ^ 

(1)  *  *  *  he  is  inexi>erienced  in  all  matters  relative  to  labor  or  labor  prob- 
lems; (2)  his  legal  training  outside  of  his  law  school  courses  has  been  limited 
almost  entirely  to  minor  office  matters,  with  very  little  court  practice;  (3)  [his] 
viev.-poiuts  are  apparently  liberal  without  any  very  positive  convictions  relative 
to  labor  matters.  (The  absence  of  conviction  is  no  doubt  largely  due  to  the 
complete  absence  of  knowledge  of  labor  matters. ) 

(4)  My  personal  impression  is  that  [he]  does  not  possess  sufficiently  outstand- 
ing qualities  to  warrant  the  Board  taking  him  on  and  putting  him  through  the 
intensive  training  period  that  will  be  required.  I  believe  that  before  he  would  be 
fitted  to  hold  down  a  regional  attorney's  job  he  would  need  anywhere  from  six 
to  eight  months  in  the  Washington  office,  as  I  certainly  wouldn't  like  to  turn 
him  loose  on  even  our  simplest  case  at  the  pre.sent  time. 

[He]  will  start  for  $2,400.00  a  year  and  may  possibly  develop,  but  at  the 
present  time,  in  my  opinion,  he  would  not  be  worth  much  more  than  what  he 
has  been  earning  during  the  last  year  which  is  approximately  $50.00  a  month. 

TowNE  NYI.ANDKR,  Dircctor. 

The  second  interview,  this  time  by  a  field  attorney  in  the  Los 
Angeles  office  did  not  improve  the  candidate's  chances  but  suggested 
that  much  development  under  Mr.  "Witt  would  be  necessary  before  he 
could  be  tried  out  in  the  field :  *^ 

*  *  *  Given  six  months  under  Nat  Witt  in  Washington,  I  think  he  would 
make  a  good  assistant  attorney. 

Apparently,  however,  Mr.  Witt  did  not  share  the  same  enthusiasm, 
for  his  characterization  of  the  applicant  was  "not  at  all  impressive."  ^ 

In  spite  of  the  unanimously  unfavorable  comment,  a  penciled  nota- 
tion b}^  the  Board's  general  counsel  to  the  effect  that  the  candidate 
was  a  relative  of  a  prominent  government  official  was  followed  by  the 
appointment  of  the  applicant  as  a  review  attorney  at  $2,600  per  year.^ 

Reflecting  on  the  competence  of  one  review  attorney  is  the  statement 
made  of  him  by  the  regional  director  when  this  review  attorney  was 
serving  as  trial  attorney  under  the  regional  director,  who  wrote  to 
the  Board :  ^ 

Your  office  assigned  [him]  to  this  region  as  nn  attorney  absolutely  inexperi- 
enced in  our  line  of  work  and  with  little,  if  any ,  experience  in  private  practice 
behind  him. 


2  Committee  exhibit  362.  I  434(21. 

3  Committee  exhibit  696,  II  241  d,  2). 
*  Committee  exhibit  732,  II  267(1). 

s  Bernard  Freund.  Committee  exhibit  626,  II  179-180. 

«  Committee  exhibit  627.  II  ISO(l). 

■^  Committee  exhibit  628,  II  180(2). 

s  Freund.  II  180(1). 

»  Solaman  G.  Lippman.  II  227(3)  ;  committee  exhibit  691 
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111  testifying  before  the  committee,  the  fact  was  developed  that  his 
total  experience  consisted  of  one  uncontested  divorce  case.  This  virtu- 
ally complete  lack  of  trial  experience  undoubtedly  contributed  to  his 
gross  misconduct  of  a  case,  of  which  the  regional  director  wrote :  ^° 

*  *  *  by  his  acts  and  insulting  manner  of  interrupting  respondent's  Counsel 
and  side  remarks,  immediately  antagonized  Trial  Examiner  Batten  and  re- 
spondent's counsel.  The  Trial  Examiner,  to  avoid  embarrassment  and  prevent 
discrediting  of  the  Board's  prestige,  immediately  called  a  recess,  and  after  con- 
sulting with  Attorney  Rissman  both  agreed  to  call  Washington  and  ask  for  a 
postponement  of  the  hearing  and  proceed  with  the  Falk  case. 

In  commenting  upon  the  conduct  of  this  revieAv  attorney  wlien  he 
was  acting  as  a  trial  attorney,  another  Board  employee  said :  ^^ 

Several  instances  of  obvious  or  impertinent  questions  are  noticed  *  *  *  ;  on 
the  other  hand,  unresponsive  answers  given  by  witnesses  were  allowed  to  go 
unchecked.  A  particularly  unhappy  incident  was  created  when  the  attorney 
attempted  to  uncover  the  genesis  of  the  company  union.  To  a  witness  who 
repeatedly  evaded  his  questions  on  this  point,  he  remarked  that  the  company 
union  must  have  been  the  result  of  "an  immaculate  conception." 

The  witness  himself  characterized  his  conduct  in  that  case  as 
follows :  ^^ 

I  recognize  that  I  overstepped  my  mark  in  my  handling  of  the  Harnischfeger 
case.  My  approach  was  that  of  a  prosecutor  who  is  anxious  to  convict  because  I 
was  convinced  of  the  overwhelming  righteousness  of  our  cause.  Now,  however, 
that  the  case  is  at  an  end,  I  feel  that  I  have  been  properly  baptized. 

In  spite  of  the  foregoing  criticism  of  this  attorney's  activities,  he 
was  speedily  transferred  to  the  position  of  review  attorney,  at  no 
change  in  salary,^^  and  his  compensation  has  since  been  raised  to 
$3,000  per  annum.^^ 

Misconduct  of  revieio  attorneys 

Review  attorneys  testified  that  they  used  both  the  "informal"  as 
well  as  formal  files  of  cases  which  they  had  under  consideration.  This 
practice  was  discontinued  on  March  30,  1939,  under  instruction  from 
the  Board.  Although  the  review  attorneys  summoned  before  the  com- 
mittee testified  that  they  did  not  have  any  informal  files  in  their 
possession  after  that  date,  nevertheless  documents  identified  as  taken 
from  these  informal  files,  with  various  of  the  review  att^^rneys'  names 
written  thereon,  were  produced  in  evidence. ^^  "Informal"  files  contain 
material  which  is  not  a  part  of  the  formal  record  of  the  case,,  such  as 
reports  of  regional  directors,  trial  attorneys,  trial  examiners,  communi- 
cations from  litigants,  complaints  concerning  delay  and  similar  "off- 
the-record"  material.  Frequently,  the  attitude  of  litigants  or  their 
attorneys  was  indicated  by  this  material.^*' 

Where  such  documents  displayed  the  handwriting  of  review^  attorney 
witnesses,  thej^  admitted  having  seen  tliem,  even  after  the  jirohihitory 
instruction  of  the  Board  had  teen  issued.'^'' 

10  Committee  exhibit  691,  II  227,  228(1). 

"  Committee  exhibit  fi92.  II  22Sf.S). 

12  Committee  exhibit  690,  II  227(2). 

i^Lippman,  II  229(2). 

"  Idem. 

1°  See,  for  example,  committee  exhibit  399,  I  524(2)  ;  committee  exhibit  447,  I  613(2). 

18  Freelinp,  I  .S,S7-.SSS. 

1^  See  Boy  is,  I  524(3). 
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From  the  sum  total  of  the  evidence  presented  the  committee  can 
reach  only  one  conclusion — namely,  that  the  review  attorneys  con- 
tinued using  the  informal  files  after  March  30,  1939.  as  before. 

The  great  danger  of  the  use  of  the  informal  files  is  most  strongly 
e^'idenced  by  the  arg-umentative  material,  showing  clear  bias  and 
prejudice,  all  too  frequently  found  contained  therein.  The  committee 
cities  as  examples  the  cases  of  the  Inland  Steel  Co.^^  and  the  Mount 
Vernon  Car  Manufacturing  Co.^^  It  is  difficult  to  conceive  of  any- 
one maintaining  any  degree  of  impartiality,  in  a  position  where  that 
quality  is  an  absolute  prerequisite  to  effective  discharge  of  official 
duties,  in  the  light  of  the  material  disclosed  by  these  informal  files. 

The  review  attornej^s  did  not  consider  themselves  bound  by  the 
formal  record,  desirable  as  such  a  limitation  might  have  been.-°  Fre- 
quently the  Division  of  Economic  Research  was  called  upon  for  sup- 
plementary, nonlegal  material.-^  In  at  least  one  instance  the  "off- 
the-record''  material  was  decisive  in  determining  the  issue  in  the  case.^^ 
In  another  instance  where  comparable  material  might  have  been  used 
in  advising  the  Board  of  the  possibility  of  reopening  the  hearings  for 
the  submission  of  further  evidence,  this  was  not  done.-^ 

In  spite  of  the  avowed  policy  of  maintaining  the  review  division 
on  a  plane  of  aloofness  in  noncoimnunication  with  other  Board 
functions.-*  the  testimony  disclosed  very  clearly  that  review  attorneys 
unhesitatingly  discussed  cases  with  trial  attorneys,-^  general  counsel,-^ 
litigation  division,-^  and  regional  directors.-*  In  several  instances, 
the  review  attorneys  admitted  having  discussed  cases  with  trial 
examiners  -•'  who  had  heard  the  cases  which  were  being  reviewed. 
This  may  have  been  a  current  and  usual  practice,  and  in  one  instance 
such  a  discussion  went  to  the  length  of  including  issues  that  had  not 
been  presented  in  the  record.  It  was  explained,  however,  that  this 
was  done  to  form  a  basis  for  conference  with  the  Board  to  determine 
whether  the  hearing  should  be  reopened.^" 

There  is  at  least  one  instance  where  a  review  attorney,  having 
received  instructions  from  the  Board  as  to  the  draft  of  a  tentative 
decision,  voluntarily  departed  from  these  instructions  and  drafted 
the  decision  in  a  different  manner.  In  this  case  the  explanation  was 
that  other  evidence  had  been  discovered  in  the  record  which  changed 
the  nature  of  the  original  analysis  made  to  the  Board,  whereupon  the 
review  attorney  proceeded  to  substitute  her  own  independent  judg- 
ment for  that  of  the  Board.  She  felt  it  appropriate,  however,  to 
advise  her  supervisor  of  this  proceeding.^^ 

Finally,  one  review  attorney  not  merely  went  outside  of  the  official 
record,  but  solicited  information  as  to  what  a  witness  at  a  hearing 

IS  Witt.  I  2SS-292. 

19  Harris,  II  242-230. 

20  Hoban,  II  290  ;  Harrington.  II  294  ;  Strong,  II  296 ;  Compton,  II  301  ;  GiU,  II  328. 

21  Freiind,  II  ISl  (1)  and  (2)  :  Landy,  I  612  (2). 

22  Hoban.  II  291  a)  ;  Boyls,  I  526. 
2s  Farmer.  I  .')."..->. 

2*  Compare  with  Mr.  Madden's  statement ;  Committee  exhibit  Boo,  I  438,  440. 

25  Fortas,  I  4.59(3)  ;  Farmer,  I  532(3). 

28Hot.an.  II  290(2). 

2TBovls.  I  .-)2.-i(l,  2)  :  Knapp,  III  199(1). 

2s  Fortas.  I  4.59(3)  :  Bovls.  I  522(3)  :  Harrington,  II  294(1,  2). 
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=0  Porter.  Lady  Ester  case,  I  433. 

SI  Porter,  1450(1). 
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would  have  testified  to  had  he  been  permitted  to  testify — and  received 
this  information.^- 

Subsequently  an  attempt  was  made  to  explain  this  procedure  by 
suggesting  that  the  reason  prompting  this  inquiry  was  a  desire  to  ascer- 
tain the  nature  of  the  otter  of  the  testimony  to  determine  tlie  validity 
of  its  exclusion ;  ^^  but  the  committee  does  not  understand  that  this 
altered  the  fact  that  the  actual  testimony  came  to  the  attention  of 
the  review  attu-ney  in  the  preparation  of  the  draft  decision,  in  spite 
of  Mr.  Madden's  denial  that  it  influenced  the  Board's  decision.^* 

Challenged  T) allots 

In  a  representation  case,  a  review  attorney  found  that  the  decision 
as  to  the  results  of  an  election  would  depend  upon  the  consideration  of 
certain  challenged  ballots.^^  The  informal  report  on  the  election  (sub- 
mitted by  the  regional  director)  recommended  that  6  out  of  13  chal- 
lenged ballots  should  be  counted.^*^  By  following  the  regional  director's 
suggestion,  the  Board  found  that  it  was  unnecessary  to  open  the  chal- 
lenged ballots  and  count  them.  The  unchallenged  ballots  together  with 
one  ballot  previously  declared  void  but  now  ordered  to  be  counted, 
gave  the  C.  I.  O.  union  a  rnajonty  of  one;  so,  although  the  six  chal- 
lenged ballots  were  added  to  the  total  of  uncontested  ballots  for  the 
purpose  of  deciding  the  total  number  of  ballots  cast,  none  of  the  chal- 
lenged ballots  were  examined  for  their  effect  on  the  majority.^^ 

Although  the  witness  testified  that  she  did  not  have  the  challenged 
ballots  in  her  possession  and  had  not  opened  them  to  detei-mine  how 
the  votes  would  be  cast,^^  nevertheless,  her  rough  penciled  notes  showed 
before  the  name  of  each  challenged  voter  the  words  "Union  against" 
(the  C.  I.  O.  union)  or  "Opposed  for."  ^^ 

The  witness  sought  to  explain  these  penciled  notations  by  stating 
that  they  indicated  the  union  which  had  filed  the  challenge  and  did 
not  represent  wliich  union  was  to  receive  the  vote.^'^  The  committee 
is  unable  to  understand  why  this  information  was  considered  im- 
portant enough  to  be  placed  'with  the  review  attorney's  notes  unless 
the  witness  was  interested  in  determining  how  the  balloting  ran  for 
each  union.  The  discovery  of  compnttitions  apj^earing  in  the  pen- 
ciled notes  revealing  an  effort  to  determine  the  precise  point  at  wliich 
the  C.  I.  O.  union  had  a  majority,  strongly  indicates  an  unjudicial 
interest  on  the  part  of  the  review  attorney  in  the  success  of  a  favored 
union.^^ 

32  Fortas,  I  409-460.  In  the  Talladega  Cotton  Factory  case,  a  niemorancliim  written  by 
the  review  attorney  and  initialed  "B.M.S.  '  by  the  Assistant  Secretary  of  the  Board, 
Mrs.  Stern,  reads  in  part  as  follows   (committee  exhil)it  386.  I  4.^39^60)  : 

"In  reviewing  the  Talladega  Cotton  Factory  case,  C-4.30,  a  question  has  arisen  con- 
cerning certain  testimony  wliich  was  excluded  i)y  the  trial  examiner.  George  Melton  [the 
witness]  was  questioned  about  statements  made  to  him  by  Mr.  Carroll  and  Mr.  Davis 
concerning  discharges  (transcript,  p.  620-624).  but  he  was  not  permitted  to  answer. 
Will  you  kindly  inform  me  what  Mr.  Melton  icould  have  testified  to  had  he  been  permitted 
to  answer."  [Italics  supplied.] 

33  Fortas,  1460(3). 

3*  Madden,  III  208-209 

35  Committee  exhibit  439.  I  540(2,  3) . 

33  Committee  exhibit  437,  I  539,  586-588. 

37  Farmer,  I  540-541. 

38  Farmer.  I  540(3). 

39  Committee  exhibit  440,  I  540,  591. 
*»  Farmer,  I  540(3). 

«  See  committee  exhibit  440,  I  540,  591. 
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Preparation  of  cases  for  presentation  to  the  hoard 

The  approved  method  of  preparing  cases  for  the  Board  would  seem 
to  require  the  consideration  of  all  the  documents  in  the  record,  and 
no  others. 

Several  review  attorneys  reduced  this  labor  by  merely  considering 
the  pleadings  and  transcript  of  testimony  and  exliibits,  failing  to  con- 
sider exceptions  to  the  trial  examiner's  report  or  the  briefs  of  the  par- 
ties.*" And  certain  of  the  witnesses  failed  to  testify  that  they  used  the 
trial  examiner's  report.  *^  This  should  be  cor^sidered  in  tlie  light  of  Mr. 
Madden's  testimony  that  he  did  not  consider  the  trial  examiner's  report 
except  as  brought  to  his  attention  during  the  oral  presentation  of  the 
case  by  the  review  attorney.** 

Answers  by  the  review  attorneys  to  the  question  of  their  precise 
procedure  in  preparing  a  case  for  Board  presentation  were  far  from 
uniform,  the  confusion  in  methods  tlius  becoming  obvious. 

The  failure  of  the  review  attorneys  to  utilize  all  property  available 
materials  (aside  from  the  question  of  going  outside  of  the  record)  is 
especially  important  in  view  of  the  testimony  that  two  members  of  the 
Board  (Messrs.  Madden  and  Smith)  rely  upon  the  review  attorney's 
presentation  for  an  adequate  knowledge  of  the  case.*'^ 

In  most  instances,  the  review  attorney  is  the  only  person  who  reads 
the  entire  record,**^  and  of  necessity  his  comments  before  the  Board 
have  a  certain  conclusiveness  based  upon  his  exclusive  knowledge  of 
the  transcript  to  which  the  views  of  an  inexperienced  person  might 
not  be  entitled  in  the  decisions  of  an  agency  charged  with  the  de- 
termination of  nationally  important  issues.  The  fact  that  Dr.  Leiser- 
son,  the  member  of  the  Board  possessing  the  greatest  experience  in 
deciding  the  delicate  situations  arising  from  labor  disputes,  has  re- 
fused to  utilize  this  method  in  reaching  his  decisions  is  a  powerful 
indictment  of  the  system.*^ 

Wliile  a  majority  of  the  review  attorneys  testified  that  they  did  not 
prepare  tentative  decisions  until  after  receiving  instructions  from  the 
Board,  others  testified  to  the  contrary.*^ 

PRESENTATION  OF  CASES  TO  THE  BOARD 

Review  attorneys  in  their  conferences  with  the  Board  express  opin- 
ions as  to  tlie  credibility  witnesses  and  the  weight  and  materiality  of 
the  evidence,  at  the  request  of  the  Board.*^ 

In  at  least  one  case,  memorandum  notes  of  the  opinion  of  the  review 
attorney  as  to  the  credibility  of  witnesses  and  the  materiality  of  the 
evidence  were  prepared  in  advance  of  the  presentation  of  the  case  to 
the  Board.'^o 

In  another  instance,  a  review  attorney  expressed  an  opinion  as  to 
the  dilatory  tactics  of  the  respondent  in  advance  of  respondent's  mo- 
tions, which  were  then  denied  by  the  Board.^^ 

<2  Porter,  I  437  ;  Boyls,  I  520  :  Thorrens,  II  273. 

«  Bovls,  I  520  ;  Strong,  II  299  ;  Thorrens,  II  273. 

"MacUlen,  II  504(1). 

*s  Madden,  II  558(2.  3). 

«  Madden,  II  559. 

«  Madden.  II  55R(1K  561-562. 

*"  See,  for  example,  Harrington.  II  294(2). 

<9  See,  for  example,  Porter,  I  437,  447  (1) .  See  also  Madden,  II  559  (1) . 
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A  criticism  that  the  committee  deems  justifiable  in  the  light  of  the 
testimony  is  that  the  work  of  the  Revie'w  Division  exemplifies  a  form 
of  duplication  constituting  in  some  measure  at  least  an  unnecessary 
and  burdensome  expense  to  the  taxpayers.^^  The  1940  budget  of  the 
National  Labor  Relations  Board,  as  read  into  the  record  by  the  Gen- 
eral Counsel,  reveals  that  the  Trial  Examining  Division  is  allotted 
only  $200,100  while  the  Review  Division  accounts  for  an  annual  ex- 
penditure of  $312,609.^^ 

E.   REGIONAL   OmCE   EMPLOYEES 

Reg/onul  directors 

In  the  22  regional  offices  of  the  Board,  at  the  head  of  each  of  which 
is  a  regional  director,  are  found  tlie  regional  attorneys,  trial  attorneys, 
and  field  examiners. 

The  functions  of  the  regional  offices  are  considered  by  the  Board  to 
be: 

( 1 )  To  investigate  charges  or  petitions  for  certification,  filed  either 
by  unions  or  individual  employees,  and  to  adjust  or  settle  such  cases 
where  possible ;  ^* 

(2)  Where  the  charges  or  petitions  are  well  founded,  to  obtain  au- 
thorization from  the  Secretary's  office  in  Washington  for  the  issuance 
of  a  complaint  or  a  notice  of  hearing ;  ^' 

(o)  When  such  authorization  is  received,  to  prepare  and  present 
evidence  before  the  trial  examiner  in  the  unfair  labor  practice  cases, 
and  to  establish  jurisdictional  powers  and  assist  the  unions  insofar 
as  possible  in  representation  cases ;  ^"^ 

(4)  To  secure  compliance  with  the  Board's  decisions  and  to  conduct 
consent  elections  and  other  elections  as  ordered  by  the  Board.^' 

Regional  office  employees 

The  function  of  the  regional  director  is  to  supervise  and  coordinate 
the  worlv  of  the  subordinate  personnel ;  ^^  to  obtain  the  settlement  or 
adjustment  of  problems  arising  under  the  act  between  employers  and 
employees  when  presented ;  ^^  and  to  secure  compliance  with  Board 
orders' and  decisions  where  hearings  have  been  held.*^° 

A  former  regional  director  once  stated  that  he  considered  his  duties 
as  regional  director  to  be  "-judge,  jury,  and  prosecutor."  ^^  Whenever 
a  complaint  was  issued  by  him,  he  stated  that  he  was  thoroughly  con- 
vinced of  the  guilt  of  the  respondent,^^  even  before  he  heard  any  part 
of  the  employer's  side  of  the  case.  This  man  now  holds  the  key  posi- 
tion of  Chief  Trial  Examiner. 

The  Board  has  established  a  policy  that  disputes  between  employers 
and  employees  arising  under  the  act  should  be  adjusted  and  settled 
rather  than  brought  to  hearing.*^^  This  was  considered  desirable  as  a 
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ineans  of  getting  the  act  "generally  accepted,"  in  view  of  the  case  load 
in  the  ReAdew  Section  and  the  resistance  Board  cases  were  encounter- 
ing in  the  United  States  circuit  courts  of  appeals.^*  In  49.8  percent 
of  the  cases,  according  to  the  Board's  statistics,  adjustments  or  settle- 
ments of  cases  were  achieved.*^^  Testimony  revealed  that  on  occasion 
they  were  obtained  where  the  case  against  the  employer  was  not  acle- 
quate.*^*^  One  regional  director  pointed  out  to  employers  the  expense 
attached  to  going  to  hearing,  in  order  to  induce  a  settlement  of  the 
case.**'  Frequent  complaints  of  this  practice  have  been  made  to  the 
committee. 

During  the  testimony  of  Regional  Director  Phillips,  an  exhibit  was 
introduced  indicating  that  where  one  employer  refused  to  comply  with 
the  act  in  accordance  with  tlie  manner  in  which  this  regional  director 
thought  would  be  proper,  the  regional  director  threatened  to  "get 
him."  "^^  This  threat  was  made  before  any  hearing  was  held  on  the 
merits  of  the  case.**^ 

In  at  least  one  instance,  the  same  regional  director  participated  in 
a  hearing  before  the  trial  examiner  and  during  tlie  course  of  the  hear- 
ing received  instructions  from  the  Chief  Trial  Examiner  after  Mr. 
Pi-att  had  conferred  with  Nathan  "VYitt,  the  Secretar}^  of  the  Board, 
concerning  a  ruling  the  trial  examiner  was  to  make  on  a  certain  issue.'° 
In  that  case  the  regional  director  appeared  as  counsel  for  the 
Board.'i 

The  Board  set  aside  its  order  and  decision  because  of  the  irregu- 
larity of  this  procedure,  but  the  regional  director  Avas  not  reprimanded 
for  his  conduct,"-  and  was  still  at  the  time  of  his  appearance  before  the 
committee  director  of  one  of  the  most  important  regional  offices. 

Lohhying 

The  field  offices  took  an  active  part  in  the  lobbying  done  by  the 
Board.'"  One  regional  director  reported  that  all  persons  whom  he 
had  interviewed  with  respect  to  testifying  before  the  Senate  Com- 
mittee on  Education  and  Labor,  had  amendments  in  mind,  and  there- 
fore he  did  not  think  they  would  be  useful.'* 

A  former  Board  secretary,  Benedict  Wolf,  after  leaving  the  service 
of  the  Board  wrote  identical  letters  to  all  regional  directors,  except 
one,  asking  them  to  stimulate  sentiment  of  local  American  Federation 
of  Labor  unions  against  amendments  proposed  by  the  executive  coun- 
cil of  the  American  Federation  of  Labor."^  The  one  regional  director 
was  carefully  omitted  because  Wolf  feared  the  "A.  F.  of  L.  friends" 
of  that  individual.^'* 


»»  Committee  exhibit  834.  II  705. 
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Another  regional  director  replied : 

*  *  *  Am  wholeheartedly  in  agreement  with  what  you  say,  and  for  the  past 
month  have  been  following  a  somewhat  similar  campaign  with  the  union  in  my 
vicinity.'' 

Notice  to  emj)loyers 

Three  regional  directors  testified  before  the  committee  that  they 
did  not  send  cojjies  of  charges  to  respondents  upon  the  tiling  of  snch 
charge.'**  One  director  explained  that  he  did  not  do  so  because  fre- 
quently the  charges  contained  language  that  Avould  be  regarded  as 
libelous.''* 

In  some  instances  the  policy  ^Yas  brought  out  that  every  method  was 
to  be  used  to  prevent  employers  from  knowing  that  they  were  being 
investigated.^°  The  committee  notes  that  it  has  become  a  fixed  policy 
of  the  Board  never  to  notify  employers  that  cases  against  them  have 
been  closed,^^  but  by  means  of  form  letters  to  advise  them  only  "that 
further  action  *  *  *  ig  j^ot  contemplated  by  this  office  at  this  time.*^ 

Elections 

The  Board  requires  the  regional  director  to  submit  what  is  known 
as  an  "Intermediate  report  on  secret  ballot"'  following  elections  con- 
ducted by  the  regional  office.^^  Therein,  the  regional  director  reports 
the  results  of  the  election,  any  incidents  occurring  during  the  election, 
and  a  statement  relative  to  ballots  challenged  or  voided  during  the 
election.^^  The  Board  then  decides  upon  the  disposition  to  be  made  of 
challenged  or  void  ballots.^^ 

In  such  a  report  by  a  regional  director  following  an  election,  tlie 
union  having  preferred  charges  against  the  company  and  against  the 
other  union,  the  regional  director  declared  these  charges  to  be  un- 
founded.^" But  6  months  later  another  report  was  submitted  by  the 
same  regional  director  dealing  with  the  same  election,  and  this  time, 
following  a  strange  metamorphosis,  the  regional  director  discovered 
that  the  charge  of  the  complaining  union  were  well  founded.*^  The 
later  report  was  characterized  by  Dr.  Leiserson.*^ 

After  many  months  of  inexcusable  delay,  the  final  report  on  these  cases  is  now 
in.  This  report  puts  the  Regional  Office  in  the  ridiculous  situation  of  making 
charges  against  itself.  At  the  same  time  it  contains  evidence  of  partisanship  in 
submitting  information  on  which  the  Board  is  asked  to  take  action.  I  think  the 
San  Francisco  Office  needs  to  be  investigated  immediately  to  get  rid  of  the 
partisanship,  and  a  certification  should  ))e  promptly  issuetl  in  these  cases  to  keep 
the  Board  from  becoming  mixed  up  in  the  partisanship. 

Dismissal  of  certain  regional  directors 

A  remarkable  contrast  in  Board  policy  is  afforded  by  a  consideration 
of  the  circumstances  surrounding  the  dismissal  of  regional  directors 
and  the  appointment  and  retention  of  certain  other  employees  referred 
to  above.*^ 


"  Committee  exhibit  842,  II  695(3). 
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James  P.  Miller,  formerly  i-eo-ional  director  in  Cleveland,  testified 
that  his  resignation  had  been  requested  by  the  Board  ostensibly  for  his 
attendance  at  a  dinner  held  in  a  region  other  than  his  own,  but  really 
for  the  reason  that  he  "insisted  this  act  be  enforced  and  administered 
impartially,"  especially  in  the  treatment  of  independent  unions.^" 

Chainnan  Madden,  however,  stated  to  the  committee  that  Mr. 
Miller's  attitude  toward  independent  unions  had  nothing-  to  do  with 
this  resignation,  but  that  the  real  reason  was  that  there  were  circum- 
stances attendant  upon  Miller's  trip  to  New  York  had  been  defrayed 
by  an  attorney  representing  clients  with  cases  pending  before  Miller.^^ 
This  was  denied  by  Miller,  who  admitted,  however,  that  he  had 
accompanied  the  attorney  in  question  to  the  dinner  at  the  latter's 
inAatation.^2 

But  Miller  was  not  the  only  regional  director  present  at  this  repast, 
for  it  appears  from  the  record  that  the  regional  director  of  the  most 
important  office  (New  York) ,  Mrs.  Elinore  M,  Herrick,  was  there  and 
liked  it.  Indeed,  Mre.  Herrick  testified  that  she  thought  the  dinner  was 
a  good  idea.^^  Mrs.  Herrick  escaped  Avith  a  reprimand  from  the  Chair- 
man of  the  Board  for  her  indiscretion  in  the  matter.^* 

This  dinner  was  in  the  nature  of  a  "victory  ielebration"  induced 
by  the  successful  settlement  of  a  case  (wherein  the  respondent  who 
gave  the  dinner,  was  represented  by  the  attorney  who  invited  Miller 
to  attend)  .^* 

The  Los  Angeles  incident 

This  chapter  in  the  history  of  irregularity  has  been  somewhat 
developed  under  the  experiences  of  Gates  and  Krivonos.^^  However, 
to  complete  the  record  it  is  necessary  to  review  the  part  that  the 
"improper"  ^^  activities  of  Dr.  Towne  J.  Xylander,  regional  director, 
played  in  his  dismissal. 

It  will  be  recalled  that  three  distinct  investigations  were  made  of 
the  Los  Angeles  office — by  (1)  Gates,  (2)  Krivonos,  and  (3)  Pratt  and 
Van  Arkel,®"  all  together  extending  over  a  period  of  approximately  a 
year  and  a  half.  While  Krivonos  and  Gates  contented  themselves 
with  giving  oral  reports  to  the  Board,'-*^  Pratt  and  Van  Arkel  fur- 
nished the  members  with  a  long  account  of  their  findings.^''  Sifting  the 
wheat  from  the  chaff,  the  upshot  of  these  reports  endeavored  to  show 
that  Dr.  Nylander  did  not  conduct  his  office  properly  and  that  he  was 
unfit  by  temperament  and  personality  to  retain  the  position  of  regional 
director.^ 


'"Miller.  I  230-W(2). 

81  Madden.  II  511(3). 

"2  MUler,  I  230-S  ;  committee  exhibit  164, 1  230-T(3). 

93"*  *  *  I  used  It  [reference  to  the  dinner]  as  radio  publicity  and  passed  it  on  to  the 
Board,  liecause  I  thought  it  was  just  a  cute  story  to  illustrate  the  change  in  attitude 
of  employers  todav."  Herrick,  I  359(2). 

6*  Madden,  II  512(2).  ■ 

^^  Vide  Supra. 

^  So  considered  by  Messrs.  Pratt  and  Van  Arkel  in  their  report :  "It  is  concluded  that 
Nylander  has  been  unjustly  accused  of  certain  conduct  of  which  he  was  not  guilty,  and 
that  he  did  nothing,  deliberately,  to  sabotage  the  work  of  the  Board,  or  to  favor  onfr 
group  of  labor  organizations  over  another.  On  the  other  hand,  our  investigation  convinces 
us  that  his  handling  of  the  office  was  such  as  to  prevent  its  functioning  efficientl.v  and 
that  by  temperament  and  personalit.v  he  is  unsuited  to  hold  the  position.  In  view  Of  the 
conditions  for  reinstatement  which  he  laid  down':  The  right  to  make  snch  speeches  as 
he  wished  on  the  subject  of  labor  relations  and  the  dismissal  from  the  Los  Angeles  offifpi  of 
all  of  the  field  examiners  except  McKay  it  is  recommended  that  no  offer  to  restore  him  be 
tendered."  Committee  exhibit  46.  I  64(3). 

"' Committee  exhibit  46,  I  42(2).  :  ^  r  .^ -.  ,■    •    -  ■  - 

»'' Leiserson,  I  40(2).  '  '  . f«^.^;  •■"-^ 

^  Committee  exhibit  4G  ;  Leiserson  I  42  (2) . 

1  Committee  exhibit  46  ;  Leiserson  I  64-66. 
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But  there  were  other  causes  of  dissatisfaction  (perhaps  best  de- 
scribed as  "off-the-record"  causes),  such  as  (1)  tlie  opposition  of 
Harry  Bridges  (former  2)  west  coast  director  of  the  C.I.O. ;  and  (2), 
charges  of  favoritism  ^  toward  American  Federation  of  Labor  imions 
and  employers. 

Field  examiners 

During  the  testimon}-  of  one  of  the  trial  examiners,*  testimony  and 
exhibits  were  introduced  relative  to  the  activities  of  Grant  Gamion, 
a  field  examiner  in  the  St.  Louis  regional  office.^  An  effort  was  made 
by  several  employees  to  testify  regarding  statements  made  by  Carmon 
sliowing  his  C.  I.  O.  bias  during  the  Ford  Motor  Company  of  St.  Louis 
case.^  After  a  conference  between  the  trial  examiner,  regional  director, 
regional  attorney,  and  trial  attorney,  it  was  decided  that  these  state- 
ments would  not  be  admitted.^  The  trial  examiner  thereupon  excluded 
thcm.^  But  the  Board  reversed  this  ruling  and  ordered  the  testimony 
admitted.^ 

When  Cannon  appeared  at  the  hearing  in  that  case,  he  could  not 
recall  having  made  the  statements  testified  to  by  the  employees, 
although  the  testimony  was  that  the  incident  occurred  within  the 
year.^° 

A  former  field  examiner  ^^  who  had  been  assigned  to  the  Board's 
Indiananapolis  office  on  the  usual  3  months'  probation  (which  had  been 
renewed),^^  testified  before  the  committee  that  he  had  received  in- 
structions not  to  furnish  copies  of  charges  to  employers  but  had 
been  directed  to  prevent  the  accused  employer  from  seeing  the  charges 
at  any  time.^^  He  stated  that  in  some  instances  the  field  staff  was 
instructed  not  to  contact  employers  after  the  charge  had  been  filed 
but  before  the  complaint  had  issued,  and  in  othere  the  employer  was 
not  contacted  until  "at  the  very  end  of  the  investigation  after  we 
had  exhausted  all  other  contacts  with  the  employees  individually  and 
with  the  unions  and  the  union  officials,  and  so  forth."  " 

After  8  months  with  the  regional  office,  failure  to  make  this  field 
examiner's  appointment  permanent  temiinated  his  connection  with 
the  Board.  When  he  inquired  of  Mrs.  Stern,  the  assistant  secretary, 
the  reason  for  his  dismissal,  according  to  this  testimony  he  was  told :  ^^ 

The  Board  felt  that  your  family  background  is  not  such  as  would  fit  you  for 
this  sort  of  work. 

The  witness  testified  that  the  remark  was  meaningless.^*' 

Tlie  statement  of  his  superior  (the  regional  attorney)  in  the  Cin- 
cinnati office  declared  that  this  man  was  "an  intelligent  examiner  and 
careful  in  his  work,"  complained  that  he  was  not  "quite  as  stable  as  a 

=  Lolsprson,  I  42-43. 

=>  Committee  exhibit  46, 1  43. 

*  Tllford  E.  Dudley. 

5  Committee  exhibit  468.  II  17(1,  2)  ;  committee  exhibit  469,  II  18(1  2)  •  committee 
??yi'5L'*'^^'  "  f^<^'  2>  ;  committee  exhibit  471,  II  20,  II  21(1)  ;  committee  exhibit  472. 
1121(2)  ;  committee  exhibit  473,  1121(3),  1122(1,2).  <-  ■*<^. 

«  Committee  exhibit  471, 11  20. 

f  Committee  exhibit  471,  II  20(1). 

"Dudley.  1125(1). 

»  Idem. 

^Dudley,  1125(2). 

"  Theodore  H.  Preter. 

'^Freter,  1361(2). 

"  Idem. 

"  Idem. 

"Freter.  1362(2). 

"  Idem. 
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field  examiner  should  be,"  but  recommended  him  for  consideration  for 

the  Review  Division.^' 

The  regional  director  wrote  to  Witt,^^  secretar}'  of  the  Board,  saying 

that  he  underetood  that  this  man  was  to  be  transferred  to  the  Review 

Divison  and  asking— 

*  *  *  if  you  have  one  or  two  bright  labor-mmded  men  from  whom  I  can  choose 
to  fill  this  probable  vacancy  will  you  please  refer  them  to  me?  [Italics  supplied.] 

This  incident  was  of  jjarticular  interest  to  the  committee  since  it 
represented  another  effort  to  drop  those  members  of  the  personnel 
not  deemed  suited  for  field  work  into  the  Review  Division,  where  they 
could  advise  Board  members  as  to  evidence  in  cases  and  write  the 
opinions  of  the  Board.^^ 

Part  III. — Board  Policies  and  Interpretations  of  the  Act 

A.    INVENTION    OF    REMEDIES 

In  drafting  the  Wagner  Act,  the  Congress  believed  that  its  unfair 
labor  practice  definitions,  as  contained  in  section  8,  were  quite  specific 
and  that  neither  the  Board  nor  the  courts  should  be  allowed  to  impute 
to  Congress  any  ambiguities  or  omissions  for  which  they  might  invent 
remedies.  The  Senate  report  reads :  ^ 

The  unfair  labor  practices  *  *  *  are  strictly  limited  to  those  enumerated 
in  Section  8.  Unlike  the  Federal  Trade  Commission  Act  *  *  *  this  bill  is 
specific  in  its  terms.  Neither  the  Board  nor  the  Courts  are  given  any  blanket 
authority  to  prohibit  whatever  labor  practices  that  in  their  judgment  are  deemed 
unfair. 

During  the  course  of  the  testimony  of  the  members  of  the  Board 
and  its  personnel,  certain  practices  Avere  brought  out  which  apparently 
go  beyond  the  language,  scope,  and  intent  of  the  act. 

These  practices  consisted  in  the  invention  of  "remedies'"  not  pro- 
vided for  by  the  act.  These  "remedies*'  will  be  discussed  under  the 
following  headings : 

( 1 )  "Reinstatement"'  of  Men  Never  Employed. 

(2)  Reinstatement  of  Employees  Guilty  of  Violence. 

(3)  Back  Pay  Ordered  Where  Xo  Allegation  of  Discriminatory 

Discharge. 

(4)  Run-Off  Elections. 

/.  '"'' Reinstatement^^  of  m^nnsver  employed 

An  example  of  one  of  these  practices  is  furnished  by  the  Waumhec 
Mills  case?-  There  the  Board  developed  the  policy  of  ordering 
respondents  to  hire  men  never  before  in  their  employ  and  to  gi\'e  them 
back  pay  from  the  time  of  refusal  of  such  employment  to  the  date  of 
such  hiring.^  Committee  Chairman  Smith  questioned  Board  ]Nrember 
Edwin  S.  Smith  very  closely  regarding  the  Board's  policy  in  this 
matter,*  and  asked  the  witness  whether  the  Board  had  considered 


1- Frptpr.  I  .''.Oifl.  2). 

wprpfpr.  I  .36r.  (2). 

^»  Spp  Revipw  DiviBion.  supra. 

1  S.  Rppt.  ."•".'!.  74th  Concr..  1st  rpss.  nn.'^.".>. 

2  Also  used  in  the  International  Casket  Company  and  Hummer  Manufacturing  Company 
casea.  S^e  Smith.  II  61.3(1). 

3  Smith.  IT  fi]2(2.  ?,) . 

*  Smith,  II  612-615(1). 
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section  10(c)  °  of  the  act  as  to  reinstatement  of  emp]o3'ees  in  determin- 
ing the  application  of  tlie  appropriate  remedy.  To  this  the  witness 
replied :  '^ 

We  did  consider  that  very  carefully,  Mr.  Chairman,  and  we  did  not  conclude 
that  the  Board  was  hound  hy  tlie  language  there  [Section  10(c)]  referrhu/  to  Us 
latitude  in  making  remedies,  that  the  Board  was  bound  not  to  extend  the  time 
{kind]  of  remedy  which  it  did  in  that  case.  In  other  words,  we  felt  that  we  had 
authority  under  the  statute  to  require  the  hiring  of  these  two  men  and  payment 
of  back  pay  to  them.  [Italics  supplied.] 

While  firmly  believing  that  the  Board  had  the  power  to  invent"^ 
remedies  not  specifically  jDrovided  for  by  the  act  in  order  to  effectuate 
what  the  Board  considered  to  be  the  purposes  of  the  act,  Board  Mem- 
ber Edwin  S.  Smith  expressed  the  opinion  that  if  no  power  existed  in 
fact  to  order  back  pay  where  the  worker  had  never  been  an  employee 
of  the  respondent,  then  the  act  should  be  amended  to  give  the  Board 
that  power.^ 

Following  Mr.  Smith's  testimony  concerning  the  Waumbec  Mills 
case,  jNlr.  Madden  at  his  own  request  took  the  stand  and  sought  to 
defend  the  policy  of  the  Board  in  that  case.^  In  his  reply  to  the  chair- 
man's questions,  Mr.  Madden  made  the  following  statement :  ^° 

Q.  (By  Chairman  Smith.)  You  were  present  when  I  asked  Mr.  Smith  a  ques- 
tion, and  through  his  answer  that  brought  you  to  the  stand,  and  you  haven't 
yet  approached  the  question  that  I  was  asking  liim,  namely,  to  point  out  to  this 
Committee  in  the  statute  any  authority  that  this  Board  has  to  reinstate  persons 
who  ha  AC  never  enjoyed  the  status  of  employer  and  employee. 

A.  (By  Mr.  Madden.)  I  would  say  two  things  about  that,  Mr.  Chairman.  One 
is  that  I  think  that  the  way  in  which  that  language  appears,  that  the  Board  shall 
impose  a  remedy — I  have  forgotten  the  exact  language  of  it — including  reinstate- 
ment with  or  without  back  pay,  is,  on  the  face  of  it,  not  intended  to  be  an  exclusive 
statement  of  what  the  remedy  may  be.  It  is  nothing  more  than  a  suggestion.  We 
don't  have  to  give  back  pay,  and  in  many  cases  for  one  reason  or  another 
we  haven't  given  back  pay. 

Q.  May  I  interpose  right  there?  When,  in  the  absence  of  that  language  about 
reinstatement — if  there  was  no  such  language  there — ^do  wou  think  you  would 
have  the  power  of  reinstatement  with  back  pay? 

A.  I  should  think  so. 

Q.  Do  you  mean  to  tell  this  Committee  that  in  the  absence  of  any  specific  au- 
thority for  back  pay  that  you  think  that  power  is  inherent  in  the  Board? 

A.  It  is  not  inherent  in  the  Board.  I  think  it  is  inherent  in  an  effective  remedy 
for  the  evils  of  this  statute.  You  will  recall  tbat  there  are  none  of  the  usual  sanc- 
tions which  go  with  violations  of  law  at  all.  There  are  no  fines,  there  are  no  im- 
I)ri.sonnients.  there  are  none  of  these  things,  and  certainly  the  Board,  which  has  the 
power  to  administer  the  statute,  is  given  such  power,  such  remedial  power,  as  to 
make  people  whole  who  are  victims  of  the  violation  of  it. 

Q.  And  you  know  that  in  the  criminal  act — and  you  referred  to  a  criminal  act — 
if  the  legislature  leaves  a  defect  in  the  law,  such  as  not  paying  any  penalty,  then 
the  law  becomes  inoperative? 

A.  Yes,  of  course. 

Q.  Doesn't  the  same  thing  apply  to  any  other  law? 

A.  No.  I  should  say  by  no  means,  Congressman. 

Q.  How  do  you  get  the  idea  that  you  can  write  something  in  the  law  that  Con- 
gress forgot  to  put  in  there? 


"  Section  10(c)  of  the  act  provifles  in  part  : 

'•If  upon  all  the  testimony  taken  the  Board  shall  be  of  the  opinion  that  any  person 
named  in  the  complaint  has  enjjaced  or  is  engaRinpr  in  any  such  unfair  labor  practice, 
then  the  Board  shall  state  its  findings  of  fact  and  shall  issue  and  cause  to  be  served  on 
such  person  an  order  requirinpr  such  person  to  cease  and  desist  from  such  unfair  labor 
l>ractice,  and  to  take  such  affirmative  action,  includinf]  reinsfnfemciif  of  emploiiers  vHh 
or  without  hack  pay,  as  will  effectuate  the  policies  of  this  act."   [Italics  supplied.] 

8  Smith,  II  012(2). 

"  So  characterized  by  Board  Chairman  Madden  at  II  616 (3>. 

ssmith.  II  r.lS(l). 

«  Madden.  II  615(2>-61S. 

10  Madden,  II  615(3)-616(1). 
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A.  That  isn't  the  idea  at  all.  I  think  that  the  analogy  for  this  kind  of  a  civil 
remedy  is  what  a  court  of  equity  may  do. 

Q.  Supposing  instead  of  saying,  "You  shall  reinstate  him  with  back  pay  for  the 
year."  you  had  said.  "Well,  we  will  just  fine  you  .$10,000."  What  is  the  difference? 

A.  Of  course  we  couldn't  do  anything  of  the  kind. 

Q.  Why,  under  the  law,  if  you  can  do  one,  can't  you  do  the  other? 

A.  Because  it  wouldn't  be  the  normal  kind  of  remedy,  which,  say  a  court  of 
equity  dealing  with  this  situation  could  put  into  effect  to  remedy  the  evil.  It 
would  be  outside  of  what  would  be  usual  or  proper;  it  would  fall  outside  any 
analogy  in  similar  fields  of  the  law.^^ 

Questioning  by  Committee  Member  Eoutzolm  developed  the  fact 
that  Mr,  Madden  was  of  the  opinion  that  it  was  altogether  permissable 
for  the  Board  to  '"invent"  remedies  where  none  were  provided  within 
the  express  terms  of  the  act,  so  long  as  such  remedies  were  within  the 
purview  of  the  statute  and  not  unreasonable  or  arbitrary.  To  what 
length  such  invention  might  go  and  still  be  deemed  reasonable  and  not 
arl)itrary  was  not  indicated.  The  colloquy  between  Representative 
Eoutzohn  and  Mr.  Madden  follows :  ^- 

Q.  (By  Mr.  Routzohn.)  I  was  wondering,  Mr.  Madden — there  is  one  question 
which  I  would  like  to  ask  you.  Is  it  your  contention  that  the  National  Labor  Rela- 
tions Board  has  i)0wer  and  authority  other  than  that  expressly  granted  by 
Congress? 

A.   (By  Mr.  Maddex.)  None  whatever. 

Q.  In  other  words,  your  limitations  must  be  contained  in  the  Act? 

A.  Yes,  but  I  mean  that  you  have  problems  of  statutory  interpretation,  just  as 
you  do  in  the  case  of  any  other  statute. 

Q.  You  are  permitted  to  put  constructions  upon  the  Act  in  order  to  determine 
your  powers,  but  you  have  no  inherent  powers  as  a  Board? 

A.  None  whatever. 

Q.  What  about  courts  of  equity?  You  compared  the  Board  awhile  ago,  and  the 
authority  of  the  Board,  with  the  power  that  courts  of  equity  have.  Courts  of  equity 
have  powers  that  are  inherent  isn't  that  true? 

A.  Yes.  and  they  do  invent  remedies. 

Q.  And  the  limitations  in  that  instance  are  in  the  inverse  order,  and  that  is, 
where  Congress  wishes  to  limit  the  power  of  the  court,  it  must  expressly  do  so? 

A.  I  think  that  would  be  true. 

Q.  That  is  the  distinction  between  a  Board  such  as  yours  and  the  power  and 
authority  of  the  court  of  equity  or  of  law? 

A.  Yes,  but  you  will  remember.  Congressman — 

Q.  (Interposing.)  Is  that  correct? 

A.  Yes.  that  is  correct,  but  you  will  remember  that  our  statute,  in  giving  us  the 
power  to  order  a  person  to  cease  and  desist  and  to  take  such  aflBmative  action  as 
will  effectuate  the  policies  of  the  Act  does  give  us  pretty  broad  power. 

Q.  And  it  gives  you  the  right  to  construe  it  as  you  see  fit.  except  as  some  court 
may  later  on  come  along  and  say  that  you  might  have  been  mistaken. 

A.  Yes.  What  we  would  invent  by  way  of  remedy  I  take  it  would  have  to  be  a 
reasonable  and  not  an  arbitrary  device  or  remedy  for  the  situation. 

^.  Relfn statement  of  emjjloyees  guilty  of  violence 

A  serious  situation  has  arisen  through  the  Board's  conception  of  its 
remedial  functions  under  the  "Wagner  Act  as  permittinir  the  reinstate- 
ment of  employees  who  were  guilty  of  acts  of  violence.  The  now  famous 
Fmisfffl  rase  ^^  points  unmistakably  to  the  philosophy  of  those  charged 

1^  In  a   fnrthpr  discussion  with  Chairm.nn   Smltii.  Mr.   Madden  said  : 

Q.  (By  Cliairman  Smith. >  Tlien  yon  don't  think  that  the  Congress,  hy  using  the  word 
"reinstate.  "  confined  your  remedies  to  employees  rather  than  to  persons  who  had  never 
hepii  emploved  ? 

A.  (Bv  :Mr.  M>niiEX  ■»  I  meant  to  spealv  of  that  as  a  matter  of  statutory  interpretation. 
It  seems  to  me  that  when  you  look  a  the  whole  spirit  and  purpose  of  this  act.  and  when 
you  If.ok  at  the  evil  of  black-lists,  which  as  I  say  it  is  inconceivable  that  the  Consress 
iiitenried  should  be  without  remedy — when  you  look  at  all  those  things,  it  seems  to  me 
that  little  pr(>fix  "rp''-instatenient  is  too  slight  and  too  accidental  a  matter  of  verbiage 
to  control  th"  \vhnlp  spirit  and  purpose  of  this  statute.  Madden.  II  616(2). 

"Madden.  II  filfi(.S). 

^^N.L.R.B.  V.  Fanxteel  MeiaUurgicaJ  Corp.  (.306  U.S.  240  (1939)). 
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with  administering  the  Wagner  Act  in  the  public  interest.  There  the 
Board  contended  that  it  had  the  power  to  order  the  reinstatement  of 
employees  who  were  guilty  of  acts  of  trespass  and  forcible  seizure  of 
the  property  of  their  employers.  The  Supreme  Court,  however,  rejected 
the  Board's  contention  and  in  strong  language  reversed  the  Board's 
position,  sa3'ing :  ^* 

We  are  unable  to  conclude  that  Congress  intended  to  compel  employers  to  re- 
tain persons  in  their  employ  regardless  of  their  unlawful  conduct — to  invest 
those  who  go  on  strike  with  an  immunity  from  discharge  for  acts  of  trespass  or 
violence  against  the  employer's  property,  which  they  would  not  have  enjoyed 
had  they  remained  at  work. 

But  the  severe  criticism  of  the  Supreme  Court  did  not  affect  the 
determination  of  the  Board  in  its  insistence  that  it  had  the  power  to 
order  reinstatement  of  employees  guilty  of  acts  of  violence.  For  in- 
stance, in  the  McNeely  &,  Price  case^'^^"  the  Board  issued  an  order  similar 
to  that  issued  in  the  Fansteel  case^  requiring  the  reinstatement  of  sit- 
down  strikers.  While  this  case  was  before  the  circuit  court  of  appeals 
upon  the  petition  of  the  respondent,  the  Fansteel  case  was  in  the  process 
of  being  decided  by  the  Supreme  Court.  Counsel  for  the  Board  stipu- 
lated that  the  decision  of  the  Supreme  Court  in  the  Fansteel  case  would 
determine  the  issue  in  the  McNeely  d'  Piice  case.  However,  after  the 
Fansteel  decision  and  before  the  circuit  court  had  rendered  its  decision 
in  the  McNeely  di  Price  case^  the  Board  tiled  a  supplemental  memo- 
randum attempting  to  distinguish  the  latter  case  from  the  Fansteel 
situation. 

In  its  decision  the  circuit  court  critized  the  Board  for  attempting  to 
make  such  a  differentiation,  particularly  in  view  of  its  stipulation: 

At  the  argument  for  the  Board  admitted  that  the  case  would  be  governed  by 
the  ultimate  decision  of  Fansteel  Metallurgical  Corp.  v.  National  Laior  Relations 
Board  *  *  *  then  argued,  but  undecided,  in  the  Supreme  Court.  In  spite  of  this 
concession,  after  the  handing  down  of  the  opinion  *  *  *  counsel  for  the  Board 
has  filed  a  supplemental  memorandum  attempting  to  distinguish  the  case  at  bar. 

The  futility  of  relying  on  differences  rather  than  distinctions  is  possibly  "ca- 
viare to  the  general"  but  is  certainly  hornbook  to  the  barrister.  *  *  * 

*  ^c  *  :;:  *  :i:  ^ 

By  the  same  token,  we  think  the  insistence  upon  this  appeal  is  a  disservice  to 
the  best  interests  of  the  "labor  movement"  and  so  a  disservice  to  the  national 
life  of  which  it  is  such  a  vital  part. 

Prior  to  the  Fansteel  case  the  Board  in  the  Standard  Lime  &  Stone 
Company  case  ^^  ordered  the  reinstatement  of  employees  who  had  com- 
mitted assault  and  battery  and.  while  on  strike,  had  conspired  to 
dynamite  the  employer's  power  lines.  Exemplifying  the  philosophy 
which  the  Board  has  consistently  followed  in  its  administration  of  the 
Wagner  Act  is  the  Board's  statement  of  its  position  in  this  case  by  the 
Court :  ^' 

In  explanation  of  its  order  directing  the  company  to  reinstate  the  8  men  who 
had  confessed  participation  in  the  conspiracy  to  blow  up  the  power  lines  or  the 
commission  of  assaults  upon  workers  at  the  plant,  the  Board  had  this  to  say  : 

"With  the  exception  of  the  8  men  who  pleaded  guilty  to  the  commission  of  a 
felony  *  *  *,  we  cannot  concur  in  the  respondent's  contention  that  these  indi- 
viduals have  disqualified  themselves  from  reemployment.  The  Board's  power  to 
order  the  reinstatement  of  employees  is  equitable  in  nature,  to  be  exercised  in 
the  light  of  all  of  the  circumstances  of  the  case.  Here  the  respondent  itself  has 


'^  Iflpm. 

15  McNeely  &  Price  v.  N.L.R.B.,  106  F.  (2d) ,  878,  879. 

«ft7F.  (2d),  531. 

» Id.  at  536. 
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violated  the  law  of  the  land.  Under  all  the  circumstances  and  without  condoning 
the  illegal  acts  of  the  strikers,  we  feel  that  such  acts  should  not  be  a  bar  to  the 
reinstatement  of  any  except  the  8  mentioned  above." 

We  find  nothing  in  the  Act  to  support  this  assertion  of  potver  on  the  part  of  the 
Board,  and  we  perceive  no  equitable  circumstance  to  justify  its  exercise  in  this 
case.  [Italics  supplied.] 

3.  Back  'pay  ordered  loliere  no  allegation  of  dhcriniinatoinj  discharge 

111  one  case  the  Board  ordered  the  payment  of  back  pay  to  certain 
employees  without  making  a  finding  that  such  employees  had  been  dis- 
charged discriminatorily  under  section  8(3)  of  the  act.^®  This  is  im- 
portant in  view  of  the  fact  that  the  only  violation  alleged  in  the  charge 
was  an  unfair  labor  practice  under  section  8  (1),  namely,  interference, 
restraint,  and  coercion.^'-*  This  raises  at  least  a  reasonable  doubt  as  to 
whether  the  respondent  was  put  on  sufficient  notice  that  there  was  a  pos- 
sibility of  a  back-pay  order  resulting  from  the  finding  of  the  violation 
of  section  8  ( 1 ) ,  in  view  of  the  Board's  customary  procedure  of  ordering 
back  pay  only  in  cases  of  violation  of  section  8  (3) — discriminatory 
discharge — violations.^" 

li.  Run-off  elections 

In  an  election  in  a  representation  case,  where  the  first  ballot  fails  to 
indicate  a  majority  for  one  of  the  contending  unions,  where  that  union 
obtaining  the  plurality  so  requests,  all  unions  except  the  plurality 
union  are  eliminated.-^  The  employees  are  then  given  only  the  oppor- 
tunity of  casting  their  ballots  for  the  plurality  union  or  no  union  at 
all.--  Since  no  express  authority  exists  in  the  act  for  this,  which  has 
been  termed  the  "run-off  election,"'  the  Board  has  invented  this  pro- 
cedure.^^ 

Board  Member  I^eiserson  is  also  of  the  opinion  that  such  procedure 
i?  without  authority  under  the  act.  He  states :  ^^ 

I  am  not  convinced  that  the  law  gives  us  authority  to  order  run-off  elections.  If 
we  may  order  such  elections,  if  we  have  authority  to  do  this,  we  would  also  have 
authority  to  order  voting  on  the  basis  of  proportional  representation,  such  as  is 
used  in  Cincinnati  and  New  York,  or  we  could  order  some  other  form  of  pref- 
erential voting.  I  think  the  Board  goes  beyond  its  powers  in  this  decision  *  *  *. 

In  connection  with  Dr.  Leiserson's  position  as  stated  above,  the  com- 
mittee points  to  his  testimony  concerning  this  matter,  which  is  as 
follows :  "^ 

Dr.  Leiserson.  The  present  practice  of  the  Board  results  in  this  situation : 
Every  ballot  has  on  it  a  place  for  the  organizaton  that  presents  some  authority 
from  employees  to  represent  them  in  the  form  of  petitions  or  cards,  and  they  get 
on  the  ballot.  Now.  if  there  is  only  one  organization  in  the  picture,  the  name  of 
that  organization  is  placed  on  the  ballot,  and  then  there  is  another  place  for 
voting  against  that  organization.  There  will  he  "For"  and  "Against."  If  there 
are  two  organizations  on  the  ballot,  then  there  is  a  third  place  to  vote  for  neither. 

That  results  in  this  situation  :  if  you  have  a  substantial  number  of  votes  for 
neither  and  you  have  on  there  two  organizations,  one  may  have  very  many  more 


^''  Tndiafiapolis  Glove  Co.  case  Bovls,  I  5.'50(1),  and  committee  exhibits  416  and  417, 
I  .">T9(.3),  and  I  580(1). 

'^  "Sec.  8.  It  shall  be  an  unfair  labor  practice  for  an  employer  (1)  To  interfere  with, 
restrain,  or  coerce  employees  in  the  exercise  of  the  rights  guaranteed  in  section  7." 

-"  See,  for  example,  the  Mount  Vernon  Car  Manufacturing  Co.  case,  supra. 

='  T.eiserson,  I  6S(1,  2)  ;  Madden,  II  5.54(2,  3). 

23  Idem. 

23  Board  Chairman  Madden  said  of  this  : 

"*  •  •  It  seems  to  me  that  it  is  the  problem  that  you  have  in  any  multiple  candidate 
election  where  the  statute  requires  a  majority  to  elect,  that  you  have  got  to  invent  some 
kind  of  an  elimination  device,  and  if  yim  invent  it  and  then  operate  it  reuardless  of  conse- 
quences, why  of  course  each  party  has  the  same  opportunity  to  get  a  plurality  in  the  first 
election  and  therehv  he  the  candidate  which  gets  a  second  chance."  Madden.  II  554(3). 

"  Committee  exhibit  60, 1  68(1). 

»5Lelserson,  168(2,  3). 
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votes  than  the  other,  but  will  not  have  a  majority  of  the  total  vote  cast.  Now, 
the  policy  of  the  Board  has  been  in  that  case,  first,  if  none  of  the  organizations  ask 
for  a  run-off  election,  then  none  is  held — that  is  it  is  left  until  a  later  date,  when 
a  new  petition  is  filed.  I  would  do  that  in  all  cases,  but  if  one  oi-ganization.  the 
one  that  had  the  highest  number  of  votes,  asks  for  a  run-off  election,  then  the 
Board  will  put  the  one  that  has  the  highest  number  of  votes  on,  leave  off  the 
organization  that  has  the  next  highest,  and  merely  vote  the  one  that  has  the 
highest,  and  then  a  place  for  and  against  that  one.  Now,  there  is  some  diffei-ence 
of  opinion  among  the  members  of  the  Board  as  to  whether  it  would  not  be  better 
to  drop  the  word  "Neither"  from  the  second  ballot,  if  you  did  have  a  second 
liallot.  and  that  is  what  the  Board  suggests  in  the  Consumers  Potcer  case,  and  then 
just  vote  for  the  two  highest. 

That  illustrates  what  I  mean  by  saying  that  there  are  different  ways  of  running 
run-off  elections.  You  can  run  a  run-off  election,  using  the  highest  only,  and 
then  provide  a  place  for  and  against  that :  or  you  can  use  a  run-oft"  election  where 
you  use  the  two  highest  and  drop  the  "Neither."  Different  people  will  have 
different  ideas  on  that  subject,  and  therefore  I  don't  think  the  Board  ought  to 
just  take  it  upon  itself  to  adopt  one  or  the  other,  because  it  is  a  vital  matter. 

In  connection  with  the  matter  of  rini-off  elections,  the  committee 
Avas  impi-essed  by  testimony  o-iveii  by  members  of  the  A.  F.  of  L. 
affiliate  which  complained  of  the  Board's  policy  in  this  respect  in 
the  case  of  the  Consumers  Power  Co.-''  In  this  case  in  the  orig-inal 
election  there  were  cast  2,806  votes  out  of  a  total  number  of  2.977 
employees.-'  Of  these,  1,072  voted  for  the  A.  F.  of  L.  affiliate  and 
1,1G4  voted  for  the  C.  I.  O.  affiliate.--  The  run-olf  election  ordered 
by  the  Board  -^  will,  under  the  present  policy,  result  in  the  deprivation 
of  an  opportunity  for  the  American  Federation  of  Labor  to  be  on  the 
ballot. 

B.   APPROPRIATE  BARGAINING   UNIT 

1.  Application  in  general 

One  of  the  most  troublesome  ])rovisious  of  the  Xational  Labor 
Relations  Act  is  section  9(a)  and  (b)  relating  to  the  determination  of 
the  appropriate  bargaining  unit.  It  is  most  essential  to  elimmate 
inequalities  in  bargaining  power  that  have  become  altogether  too 
manifest  under  the  Act. 

Certain  specific  situations  have  developed  which  illustrate  the 
dangers  lurking  in  the  discretionary  power  which  the  Board  has  so 
freely  and  of  ten-times  unfortunately  exercised  in  the  determination 
of  the  appropriate  bargaining  imit.  These  are  : 

(1)  Where  conflict  has  developed  between  a  craft  unit  and  an 
industrial  unit  in  a  single  plant.^° 

(2)  "Where  a  imion  claims  to  represent  a  majority  of  the  employees 
in  one  or  more  plants  of  a  single  employer  .and  another  union  claims 
to  represent  a  majority  of  the  employees  iu  a  larger  unit  which  includes 
all  the  plants  undei-  the  same  ownership.^^ 

(3)  Where  one  union  seeks  to  represent  a  majority  of  the  employees 
in  one  or  more  plants  of  an  employer,  while  another  union  claims  to 
represent  a  majority  of  the  employees  of  a  unit  of  an  employer  associa- 
tion which  includes  the  plant  or  plants  of  the  first-named  employer.^- 

=8  Gill,  III  166-167  ;  Allen,  III  178(1)  ;  Rice,  III  178(2)  ;  Byle,  III  178-179. 

2^  Gill,  III  170(1). 

=**  Tflcni. 

=»  Gill.  Ill  167(2)  :  III  1,CS(2). 

■■"'  Chicago  Mallcnhle  CastitK/  Co.  case  :  Leiserson.  I  lO(.i). 

^^  Pittsburgh  Plate  Glass  case;  committee  exhibit  65, 1  70(1). 

^-Alston  Coal  Co.  case;  Ozanic,  I  111(3). 
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(4)  Where  the  representation  by  a  union  involves  a  majority  of 
tlie  employees  in  one  or  more  geographical  areas  and  another  union 
claims  to  represent  a  majority  of  employees  in  a  larger  region  which 
includes  the  territoi-y  claimed  by  the  first-mention  union.^^ 

Where  the  theory  of  an  appro])riate  bargaining  unit  favoring  the 
larger  or  industrial  union  in  a  single  unit  was  espoused  in  various 
instances  by  a  majority  of  the  members  of  the  Board,  it  has  been 
possible  for  a  minority  union  to  be  absorbed  contrary  to  its  desires 
by  the  larger  union.^*  Dr.  Leiserson  stated  to  the  committee  that  this 
holding  had  caused  employees  to  lose  fundamental  liberties  which 
thev  had  enjoyed  prior  to  the  passage  of  the  National  Labor  Eelations 
Act  (July  5,  liJ35) ,  stating  that :  ^^ 

*  *  *  the  law  does  not  authorize  that  sort  of  thing.  There  is  nothing  in 
the  law  making  it  necessary  we  should  do  it. 

The  same  witness  testified  that  he  believed  the  majority  of  the 
Board  was  exercising  a  greater  authority  than  was  written  into  the 
law  by  Congress,  in  the  rulings  by  the  majority  which  favor  a  collective 
bargaining  unit  composed  of  all  employees  of  all  plants  of  a  single 
employer  over  the  unit  composed  of  employees  of  a  single  plant.^^  In 
one  instance,  one  of  these  plants  was  not  in  the  same  State  as  the 
others  owned  by  the  same  employer,  and  this  situation  was  charac- 
tei'ized  by  Dr.  leiserson  as  "thoroughly  impractical."  ■^' 

Wliere  the  unit  embraces  an  entire  association  of  employers  in  place 
of  a  single  plant  or  single  ownership,  the  effect  has  been  to  deprive 
some  employees  of  any  opportunity  for  active  affiliation  with  the 
labor  organization  of  their  choice,  and  in  case  of  closed-shop  agree- 
ments, compel  them  to  join  another  union  not  of  their  own  choosing  in 
order  to  retain  ther  jobs.  In  such  cases,  employees  who  refused  to 
join  the  more  comprehensive  unit  favored  by  Board  policy  were 
discharged.^* 

Destructive  in  its  effect  upon  certain  unions  is  the  arbitrary  dis- 
cretion exercised  by  the  Board  in  its  "gerrymandering"  of  geographical 
districts  in  determining  the  proper  unit  for  collective  bargaining.^^ 
Tliis  decision  of  the  Board  has  resulted  in  bitter  criticism  for,  instead 
of  promoting  freedom  of  choice  in,  the  selection  of  their  own  unions, 
workingmen  are  obliged  to  accept  the  representation  of  a  superim- 
posed labor  collectivity  which  they  actively  oppose."*"  Such  a  ruling 
can  only  result  in  intensification  of  the  acrimonious  hostility  char- 
acterized by  violence  and  bloodshed. 

As  the  Supreme  Court  of  the  United  States  has  sustained  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  in  American 
Federation  of  Labor  v.  Natio'iial  Lahor  Relations  Board.*^  which 
denied  judicial  review  of  this  arbitrary  discretionary  act  of  the  Board, 
no  alternative  is  left  but  to  alter  the  act. 


^^  Longxhoremeyi's  case;  Leiserson,  I  20(1). 
3*  Leiserson,  I  20(1). 
3s  Leiserson,  I  20(2). 
38Leiserson,  I  71(1),  I  71(3). 

37  Leiserson,  I  71(1). 

38  0zanic,  I  118(3)  ;  Enke,  I  170(1)  ;  Arnold  Smith,  I  173(2)  ;  McAllister,  I  173(3). 

39  Leiserson,  I  71(1). 

«Ozanic,  I  118(2)  ;  Crouch,  I  171,  172;  Hagler,  I  173;  Hunter,  I  174  ;  Shepherd,  I  174. 
^103  F.(2<1)  933. 
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The  courts  have  emphasized  their  inability  to  correct  this  evil  in 
the  face  of  the  plain  language  of  the  act.*^ 

Significant  as  to  the  attitude  of  the  older  bodies  representing  orga- 
nized lal^or,  Mr.  William  Green,  president  of  the  American  Federation 
of  Labor,  appearing  before  the  committee,  charged  the  National  Labor 
Relations  Board  with  having  committed  "all  the  crimes  in  the  calendar 

in  its  interpretation  of  what  constitutes  the  appropriate  bargaining 
unit."  ^3 

According  to  the  testimony  of  the  witness,  the  Board's  action  in  the 
Pacific  Longshoremen'' s  case  was  in  direct  contravention  of  the  col- 
lective-labor agreement  between  the  American  Federation  of  Labor 
and  the  employers  and  had  the  effect  of  abrogating  valid  labor  con- 
tracts.'** He  testified  that  the  effect  of  the  decision  was  to  destroy 
these  West  Coast  Federation  unions  as  collective-bargaining  agents, 
and  by  an  unwarranted  compulsion  to  bring  about  an  absorption  of 
its  membership  by  a  rival  and  competing  union."*^ 

Testimony  by  Mr.  Green  emphasizes  the  keen  disappointment  of 
his  organization  in  the  act,  and  his  belief  that  amendments  must  be 
adopted  to  curb  the  continual  deprivation  of  labor's  rights.*^ 

Q.  (by  the  Chairman.)  Now  we  have  in  this  Act  Section  9,  which  is  a  section 
providing  for  giving  the  Board  tlie  power  to  determine  the  unit  of  representation. 
Now  that  has  really  been  one  of  the  worst  bones  of  contention  that  you  have  had, 
hasn't  it? 

A.  Yes. 

Q.  And  through  the  exercise  of  that  power  your  orgaization  has  suffered  great 
iniurv. 

A.  That  is  right. 

Q.  Do  you  regard  that  as  a  necessary  part  of  the  Act,  that  the  Board  should 
have  that  power? 

A.  No,  I  do  not.  /  think  the  Board  should  'be  deprived  of  the  exercise  of  that 
discretionary  power  because  that  is  purely  administrative,  and  let  the  workers 
themselves,  in  this  free  democratic  country,  decide  in  a  free  democratic  way  what 
they  seek  to  utilize  as  their  collective  bargaining  unit.  [Italics  supplied.] 


Q.  (By  Mr.  Hallexjk.)  Mr.  Green,  it  sometimes  is  suggestetl  that  if  the  per- 
sonnel of  the  Board  were  changed,  any  amendments,  even  limited  to  adminis- 
trative amendments,  might  be  altogether  unnecessary.  Possibly  it  isn't  a  fair 
question,  but  what  is  your  advice  or  opinion  to  this  committee  in  respect  to  that 
matter?  That  is,  should  we,  having  this  under  consideration,  consider  the 
administrative  amendments,  or  should  we  rely  upon  a  change  in  personnel  which 
might  be  made? 

A.  I  thnk  that  the  administrative  amendments  offered  should  be  considered 
and  acted  upon  favorably  simultaneously  with  the  consideration  and  action  on  the 
change  of  the  personnel  of  the  Board.  *  *  * 


"  Quoting  from  the  language  of  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  : 

"Accepting,  as  we  must,  this  restrictive  definition  and  applying  it  to  the  case  at  hand,  we 
hold  that,  though  the  decision  here  was  required  by  the  Act  to  be  made  and  to  be  made  on 
the  evidence  and  argument  after  judicial  hearing,  and  though  it  was  definitive,  adversary, 
binding,  final,  and  in  this  case  struck  at  the  very  roots  of  Petitioner's  union  and  destroyed 
its  effectiveness  in  a  large  geographical  area  of  the  Nation,  it  was  not  an  order  because 
the  Act  did  not  require  it  to  be  m<ade  in  the  language  of  command  •  •  *."  [Italics 
supplied.] 

«  Green,  11285(2). 

"Green,  II  286(1). 

«  Green,  11285(3). 

*«  Green,  II  2S8(3)-289(1). 
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Q.  But  as  I  get  it,  your  view  is  that  it  might  be  better  to  clarify  some  of  these 
matters  in  the  law  and  to  depend  upon  the  law  rather  than  the  personal  attitudes 
of  the  administrators  who  might  happen  at  any  particular  time  to  be  charged 
with  its  administration. 

A.  That  is  rght,  Congressman. 

Mr.  Green  declared  that  Senator  Wagner,  largely  responsible  for 
this  statute,  had  assured  the  American  Federation  of  Labor  that 
the  principle  of  "free  choice  of  representatives  whether  the  workers 
are  what  are  commonly  miderstood  to  be  craft  workers  or  so-called 
general  production  workers"  was  ''completely  and  perfectly  pro- 
tected." '' 

A  letter  from  the  Senator  (Wagner)  to  a  vice  president  of  the 
American  Federation  of  Labor,  Mr.  Daniel  J.  Tobin,  which  was  intro- 
duced in  evidence,  reads  in  part :  *® 

As  the  author  of  the  legislation  I  can  say  very  definitely  that  it  was  never 
Intended  to  permit  the  Labor  Board  to  interfere  in  the  internal  affairs  of  Labor 
organizations,  and  do  not  believe  there  are  any  words  in  the  Act  conferring  such 
power. 

So-called  jurisdictional  questions  raised  within  different  labor  organizations 
are  matters  for  them  and  their  highest  court  of  labor  to  decide  and  are  not  matters 
for  governmental  decisions.  [Italics  supplied.] 

The  Board's  ruling  on  the  appropriate  bargaining  unit  in  certain 
coal  cases  prevented  the  employees  from  severing  their  connection 
with  the  union  in  spite  of  the  prevalent  feeling  of  many  of  the  em- 
ployees that  they  are  in  bondage,  according  to  the  same  witness' 
testimony.^^  Some  85,000  members  of  the  American  Federation  of 
Labor  were  thus  deprived  of  their  collective-bargaining  rights.^" 

Mr.  Green  stated  that  in  cases  similar  to  that  of  the  American  Can 
Co.,  where  the  decision  favored  the  industrial  union,  the  effect  was  to 
remove  "even  the  little  protection  afforded  craft  unions  by  the  Globe 
doctrine."  ^^ 

*  *  *  where  a  craft  union  obtains  an  exclusive  bargaining  contract,  the 
industrial  union  may  nevertheless,  by  taking  away  the  membership  of  the  craft 
union,  merge  the  craft  union  with  the  industrial  unit. 

*  *  *  The  effect  is  therefore  to  crystallize  the  industrial  form  of  organiza- 
tion and  prevent  the  craft  employees  from  ever  thereafter  changing  their  minds. ^^ 

That  the  Board  has  used  its  influence  to  assist  those  who  believe  in 
the  industrial  form  of  organization  to  overcome  the  voluntary  form 
of  organization  which  had  existed  theretofore,  establishing  a  condition 
where  labor  is  no  longer  at  liberty  to  use  the  type  of  organization  it 
wants,  but  must  accept  a  form  imposed  upon  it,  was  the  belief  of  John 
P.  Frey,  vice  president  of  the  American  Federation  of  Labor.^^ 

The  same  witness  testified  that  the  American  Federation  of  Labor 
feels  that  the  controversy  relative  to  the  bargaining  unit  is  so  fimda- 
mental  as  to  go  to  the  very  root  of  the  problem  of  whether  an  adminis- 
trative agency  can  be  established  which,  through  its  methods  of  oper- 

«  Green,  II  282(1,  2). 

«  Committee  exhibit  743,  Green,  II  282(2). 

•*»  Green,  II  286(2). 

BO  Idem. 

"  Green,  II  286(3).  For  a  discussion  of  the  "Globe  doctrine"  see  infra. 

52  Green,  II  286(3)-287(l),  quoting  Mr.  Madden's  statement  regarding  the  decision  Id 
the  American  Can  Co.  case. 

53  Frey,  I  186(3). 
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atioii  aiul  decisions,  shall  have  the  inherent  power  to  determine  the 
structnre  oi  American  labor.^* 

The  Board's  precedent  in  the  Ahfon  Coal  Company  ca^c  was  fol- 
lowed in  dismissing  the  petitions  of  the  ProgressiA'e  Mine  Workers  of 
America  (affiliated  with  the  American  Federation  of  Labor)  in  West 
Virginia,  Pennsylvania,  and  Oklahoma.^^^  And  this  rnling-,  directly 
conrrary  to  the'  congressional  intent  of  permitting  workers  to  be 
represented  by  unions  of  their  own  choosing,  resulted  in  exactly  the 
opposite ;  that  is,  the  employers  were  ac-corded  the  privilege  of  selecting 
the  representatives  they  chose  to  bargain  with.°'' 

%.  The  Glohe  Doctrme 

In  explaining  the  "Globe  doctrine,''  as  decided  by  the  Board,  Mr. 
Madden  testified : " 

A  Globe  election  is  a  local  option  device  under  which  the  smaller  claimed  unit  is 
given  an  opportunity  to  vote  itself  into  or  out  of  the  industrial  unit,  depending 
upon  whetlxer  a  majority  within  the  smaller  unit  desires  to  remain  out  or  to  go 
into  the  lax-ger  unit. 

The  Board  decision  in  the  original  Glohe  Machinery  and  Stamping 
Convpany  case^^  reads  in  part : 

In  such  a  case  where  the  considerations  are  so  evenly  balanced,  the  determining 
factor  is  the  desire  of  the  men  themselves  [as  between  a  craft  union  and  an 
industrial  union]. 

Testifying,  the  two  other  members  said  on  the  same  subject :  ^^^ 

Q.  (By  Mr.  Halleck:)  Am  I  correct  *  *  *  that,  generally  speaking,  you 
favor  the  industrial  type  of  organization  against  the  craft  tyix;? 

A.  (By  Mr.  Smith:)  My  holding  has  been  when  there  have  been  claims  put 
before  us  for  both  types  of  organizations  in  the  same  case  that  I  would  favor  the 
setting  up  of  the  industrial  unit  without  consulting  the  tcishes  of  the  craft  unless 
there  has  been  a  previous  hargaining  history  on  the  part  of  the  craft.  When  there 
has  been  a  previous  bargaining  history  I  do  not  think  that  we  should  impose 
on  the  craftsmen  who  have  enjoyed  that  type  of  bargaining  a  new  form  of  bargain- 
ing.   [Italics  supplied.] 

Dr.  Leiserson's  view  of  the  Globe  doctrine  introduces  a  further 
modification,  which  was  stated  by  the  Board  Chairman :  *^° 

The  formula  was  modified  only  in  this  respect,  that  Dr.  Leiserson's  view  is 
that  if  the  parties  have  any  self-organization  and  their  own  voluntary  arrange- 
ments made  usually  before  the  contesting  faction  arrived  on  the  scene  at  all,  if 
by  such  arrangement  of  contract  the  entire  plant,  say,  or  all  of  the  employer's 
plants,  have  been  bargained  for  as  a  single  unit,  if,  for  example,  the  workers 
inside  a  craft  within  that  plant  or  within  that  employer's  business  should  all 
change  their  desires  and  wish  to  go  to  join  a  craft  union  and  to  bargain  separately 
as  a  craft,  Dr.  Leiserson's  view  is  that  they  are  foreclosed  from  doing  that,  that 
the  status  which  was  set  up  by  their  former  action  and  contract  is  a  permanent 
status,  and  that  the  small  group  could  not  be  released  from  that  status  unless 
the  whole  group,  the  larger  group,  should  voluntarily  release  them. 

Mr.  Madden  also  testified,  in  answer  to  a  question  by  a  member 
of  the  coimnittee,  that  the  views  of  the  Board  members  differed,  "so 


"Frev,  I  187(1). 

tis  Ozanic,  I  110-!l69.  ...r... 

58  Inasmuch  as  the  employers  In  the  coal  industry  have  trade  associations  which  nego- 
tiate collective  labor  agreements  with  the  Nation-wide  unions,  the  Individual  employer  is 
left  free  to  enter  the  association  and  theretjy  adopt  the  collective  labor  agreement  so 
negotiated,  or  to  withdraw  from  such  association  and  negotiate  an  individual  agreement 
with  the  union  of  his  employees'  own  choosing. 

"Madden,  II  382(1). 

Bs  .S  N.L.R.B.  294  (1937). 

69  Smith,  II  602(2). 

««  Madden,  II  550(2). 
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that  one  can't  say  that  there  hasn't  been  some  experimentation  in  an 
attempt  to  reach  a  satisfactory  formula,  but  I  must  confess  that  tlie 
experimentation  has  not  succeeded  in  finding  a  satisfactory  formuLa."  " 

To  sum  up  the  net  effect  of  the  application  of  the  Globe  doctrine  in 
one  of  the  forms — in  which  two  of  the  Board  members  agree  par- 
tially '^-^t  results  in  creating  a  situation  wherein  an  industrial  union 
may  drive  out  a  craft  union  and  establish  itself  without  fear  of 
dislocation.*'^ 

Where  the  employer  association  was  designated  by  the  Board  as 
the  appropriate  unit  for  collective  bargaining,  the  president  of  an 
international  labor  union  •'^^  testified  that  his  organization  had  the 
policy  of  protecting  the  right  of  all  employees  to  join  labor  organ- 
izations of  their  own  chosing  without  incurring  danger  of  discharge 
or  other  reprisals  which  follov.-ed  the  Board's  ruling.°^ 

The  policy  of  the  American  Federation  of  Labor  was  declared  by 
its  president  ^^  to  include  the  protection  of  the  rights  of  all  Avorkers 
and  to  afford  them  the  opportunity  to  determine  the  form  of  organ- 
ization best  suited  to  their  own  needs."'  He  also  stated  that  it  was 
his  organization's  belief  that  this  was  the  original  purpose  of  the  act, 
but  that  the  Board  had  demonstrated  by  its  decisions  that  it  favors 
one  form  of  labor  organization,  the  industrial  union,  as  against  the 
other,  the  craft  union.'^^ 

To  show  the  lengths  to  which  an  overly  sympathetic  attitude  toward 
one  or  another  form  of  unionism  may  go,  where  the  administrative 
discretion  is  virtually  unlimited,  reference  is  made  to  a  memorandum 
addressed  to  Mr.  Edwin  S.  Smith,  a  member  of  the  Board,  by  David 
J.  Saposs,  Chief  of  the  Board's  Division  of  Economic  Research,  under 
date  of  March  30, 1937.'=^  Mr.  Saposs  wrote :  '° 

I  question  the  wisdom  of  a  Member  of  the  Board  taking  sides  in  the  C.  I.  O- 
A.  F.  L.  controversy  at  the  present  time,  particularly  in  a  written  speech. 
Although  my  sympathies  are  well  known,  I  think  it  is  not  good  policy  for  an  agency 
like  our  Board  to  puhlicly  place  itself  on  record  as  endorsing  the  position  of  one 
side  or  another.  In  that  connection  I  have  the  following  suggestions  to  make: 

If  you  began  your  talk  with  paragraph  three  on  page  one,  you  would  not  at 
the  outset  be  placing  yourself  in  a  position  of  criticizing  or  condemning  craft 
unionism.  [Italics  supplied.] 

That  the  Congress  of  the  United  States  felt  certain  misgivings  and 
no  little  apprehension  as  to  the  administration  of  section  9  of  the 
National  Labor  Relations  Act,  as  proposed,  is  revealed  by  certain 
remarks  made  during  debate  on  that  measure  in  the  House.  Repre- 
sentative Taber  characterized  section  9  as  "the  worst  section  of  the 
whole  bill,"  '^^  saying :  ^^ 

Where  the  man  does  not  belong  to  a  union,  he  can  have  his  job  rated  at  almost 
nothing  by  the  union  promoters. 


81  Madden.  II  550(3). 

8^  Supra.  Smith  and  Leiserson. 

63  Green,  II  286(3). 

«  Mr.  Joseph  Ozanic,  International  Union,  Progressive  Mine  Workers  of  America. 

MOzanie,  I  114(2). 

68  Mr.  WilUam  Green. 
«- Green,  11287(2). 
*5  Idem. 

69  Committee  exhibit  156-A,  I  230-C(2),  I  230-FF. 

'8  Idem.  .Smith.  I  230-C-(3).  Although  eflforts  were  made  to  obtain  a  copy  of  the  rough 
draft  of  the  speech  which  Mr.  Smith  apparently  submitted  to  Mr.  Saposs,  Mr.  Smith  testi- 
fied that  he  believed  this  rough  draft  to  have  been  destroyed. 

"1 1  109(3)  ;  79  Congressional  Record,  p.  9705,  74th  Cong.,  1st  sess.  (1935). 

"2  Idem. 
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Appreciating  the  possibilities  of  administrative  exploitation  of  the 
act,  Eepresentative  Lord  said :  " 

The  workers  in  our  factories  want  to  decide  for  themselves  and  not  have  some 
board  to  do  it  for  them. 

Eepresentative  Ramspeck  proposed  an  amendment  to  section  9  (b) 
of  the  act  reading,  "That  no  unit  shall  include  the  employees  of  more 
tlian  one  employer.''^*  However,  it  was  feared  that  this  limitation 
would  "preclude  the  power  and  authority  of  the  National  Labor  Rela- 
tions Board  to  have  anything  to  do  with  designating  a  larger  unit  than 
one  employer's  unit."  ^^ 

But  Representative  Ramspeck  replied  by  stating  that  this  modifica- 
tion would  only  operate  to  set  up  a  unit  "in  which  the  representatives 
of  the  employees  are  to  be  selected.'*  '^ 

This  amendment  was  adopted  by  a  vote  of  127  to  87,  and  thereafter  a 
compromise  was  worked  out  by  the  conference  committee  resulting 
in  the  present  section  9  (b)  .^^ 

Decisive  upon  the  question  of  alleged  administrative  disregard  of 
legislative  intent  is  the  testimony  of  Mr.  Edwin  S.  Smith  '^  and  his 
attitude  as  revealed  in  the  criticisms  by  Mr.  Saposs  of  a  proposed 
speech,  as  exhibited  to  this  committee.'^ 

Emphasizing  that  this  is  distinctly  a  legislative  problem  is  the 
testimony  of  Dean  Lloyd  K.  Garrison,  former  chairman  of  the  old 
National  Labor  Relations  Board  which  administered  section  7  (a) 
of  the  National  Recovery  Act  under  Joint  Resolution  No.  44.  Testi- 
fying as  a  witness  for  the  present  National  Labor  Relations  Board,  he 
said  that  no  formula  which  the  Board  could  lay  down  for  the  settle- 
ment of  representation  cases  would  satisfy  the  proponents  of  the  rival 
systems.^"  In  his  opinion,  no  action  that  the  Board  could  take  in  such 
cases  would  avoid  a  barrage  of  criticism.®^ 

As  a  solution  Dean  Garrison  proposed  that  the  power  of  the  Board 
to  determine  the  appropriate  bargaining  unit  be  removed  entirely  in 
cases  where  there  is  dispute  as  to  such  unit  between  rival  factions. 
Under  his  plan,  the  Board  would  be  prohibited  from  ordering  an  elec- 
tion until  the  contending  groups  reached  an  agreement  as  to  the  unit 
appropriate. 

The  terms  of  the  amendment  proposed  by  Dean  Garrison  are  as 
follows :  ^- 

[Added  to  Section  9(b)]  Provided,  however,  that  where  there  exists  a  sub- 
stantial dispute  as  to  the  appropriate  unit  or  units  between  two  or  more  labor  or- 
ganizations not  dominated,  interfered  with,  or  assisted  in  the  manner  specified  in 
Section  8  (2),  having  members  among  the  employees  concerned,  no  decision  as  to 
units  shall  be  made  except  in  accordance  with  an  agreement  between  the  respec- 
tive organizations. 


"3  1  110(1)  ;  op.  cit. 

'*  Op.  cit.,  p.  9710. 

"5  Representative  Woods,  op.  cit. 

•8  Op.  cit. 

'7 1 110(1)  ;  79  Congressional  Record,  p.  9710,  74th  Cone.  1  sess.  (1935). 

■^8  Supra,  p.  — . 

™  Supra,  p.  — . 

80  Garrison,  II  498(3). 

"Garrison.  II  499(1). 

82  II  499(1). 
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C.    DELAY 

Frequent  criticisms  have  been  made  of  the  great  delays  that  have 
occurred  during  the  Board's  handling  of  its  cases.  In  view  of  the 
serious  consequences  attendant  upon  delay  in  respect  to  the  rights 
of  both  workers  and  employers  in  all  types  of  cases  coming  before  the 
Board,  it  is  important  that  the  Congress  be  informed  of  the  actions  of 
the  Board  in  some  of  the  cases  where  the  criticisms  have  been  espe- 
cially bitter. 

Evidencing  the  generally  prevalent  feeling  that  the  Board  has 
permitted  too  much  delay  in  the  handling  of  its  cases  is  the  statement  of 
Board  Member  Leiserson :  ^^ 

The  greatest  weakness  in  the  work  of  the  Board  is  the  delay  in  handling  eases. 
All  the  members  of  the  Board  are  of  one  mind  in  believing  that  the  complaints  on 
this  account  are  justified.  *  *  * 

i.  Rejyresentation  and  consolidated  cases 

In  respect  to  the  delays  in  cases  involving  petitions  for  certification 
as  the  bargaining  representative  (especially  where  combined  with 
charges  of  unfair  labor  practices) ,  the  record  is  replete  with  instances 
of  vociferous  complaints  from  all  parties,  unions,  respondents,  their 
respective  counsel,  and  interested  regional  directors  ^*  (sometimes  be- 
cause the  regional  director  was  in  favor  of  the  petitioning  union)  .^^ 

A  statement  (October-November  1937)  by  the  regional  director  of 
the  most  important  field  office  of  the  Board  is  most  emphatic  in  its 
condemnation  of  these  dilatory  tactics  of  the  Board :  ®^ 

(1)  We  have  tried  an  experiment  in  the  New  York  Region  in  the  past  seven 
weeks.  By  assigning  one  Trial  Examiner  and  one  attorney  exclusively  to  repre- 
sentation eases  we  have  cleaned  up  23  cases  and  now  in  most  of  these  we  wait  for 
an  order  of  election  or  for  certification  following  the  election. 

(2)  There  seems  to  me  no  adequate  explanation  for  the  wait  that  has  ensued  for 
example  since  the  elections  held  on  October  12th  in  the  Acme  Scaling,  Huron 
Stevedoring,  and  Grace  Line  elections  among  the  shore  gang.  It  seems  to  me 
that  a  certification  is  a  simple  matter  of  filling  in  a  form  which  a  stenographer 
could  do.  Strikes  threaten  to  break  loose  on  the  piers  because  of  this  delay.  Surely 
more  prompt  action  on  a  certification  could  he  given.  Why  must  we  wait  15 
days — and  more — for  so  simple  a  detail.  [Italics  supplied.] 

And  in  the  same  vein,  this  same  regional  director  said  (in  a  memo- 
randum of  November  8,  1937,  referring  to  the  General  Leather  Prod- 
ucts case)  :  ^^ 

This  hearing  was  held  on  Sept.  24,  1937.  Apparently  some  of  your  new  lawyers 
got  around  to  reading  the  record  only  very  recently,  for  although  I  have  been 
yelling  for  an  order  of  election,  on  November  3rd  I  get  a  request  for  information 
that  is  either  already  in  the  record  or  else  is  not  involved  in  the  question  before  u.s. 

Honestly,  if  we  can't  speed  up  our  u'hole  R  procedure  [representation  proceed- 
ings], hoth  in  the  field  and  in  Washington,  we  might  tetter  go  out  of  business. 
This  is  a  perfectly  simple  case — no  A.  F.  L.  vs.  C.  I.  O.  complications — but  just  a 
stubborn  and  pigheaded  employer — yet  we  wait,  wait,  wait  for  a  simple  little 
election  order  and  apparently  we  are  going  to  wait  some  more.  44  days  have 
elapsed  since  the  hearing!  [Italics  supplied.] 

83  Leiserson,  I  6(3).  Dr.  Leiserson  also  had  this  to  say  about  delay  :  "I  think  instructions 
ought  to  go  out  that  representation  cases  should  not  be  delayed  for  the  purpose  of  getting 
consent  agreements.  We  are  in  a  position  now  to  handle  such  cases  here  quickly,  and  delay 
like  that  in  the  present  case  can  be  avoided  if  the  case  is  submitted  here  as  soon  as  the 
first  effort  to  get  a  consent  arrangement  fails."  Committee  exhibit  42,  I  39(2). 

s*  See,  for  example,  Leiserson,  I  23(2)  ;  Ozanic,  I  135(1,  2)  ;  committee  exhibit  428, 
I  536(3)  ;  committee  exhibit  399,  1524(2). 

»5  Committee  exhibit  429  I  537(2). 

88  Committee  exhibit  289,  I  338(3). 

8'  Committee  exhibit  405,  I  526(2). 
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That  this  was  a  source  of  real  concern  to  certain  representatives  of 
organized  labor  is  revealed  in  the  testimony  of  William  Green,  presi- 
dent of  the  American  Federation  of  Labor,  before  the  committee.^® 
He  characterized  this  procedure  of  the  Board  as  calculated  to  injure 
and  destroy  the  American  Federation  of  Labor  unions,^^  and  supported 
his  contention  with  the  citation  and  discussion  of  the  followino;  cases : 

Johns-Maninlle  Co.^'^ — The  C.  I.  O.  petitioned  for  certification  in 
January  1938,  and  the  American  Federation  of  Labor  followed  suit 
in  February  1938.  These  cases  were  consolidated  for  hearing,  the 
Board  issued  a  direction  of  election,  and  the  election  was  held  in 
July  1938.  One  day  jyrior  to  the  election^  the  C.  I.  O.  filed  a  second 
amended  charge  of  unfair  labor  practices  against  the  employer,  and 
the  complaint  was  issued  in  July  and  hearings  on  the  case  begun.  In 
August  1938,  the  representation  case  was  consolidated  with  the  com- 
jJaint  case,  thereby  forestalling  the  certification.  No  intermediate 
report  was  submitted  by  the  trial  examiner  until  more  than  a  year 
after  the  original  petition  for  certification.  On  April  10,  1939, 
dismissal  of  the  allegations  in  the  complaint  was  recommended,  and 
the  Board  did  not  dismiss  the  charges  until  November  1939  when  the 
A.  F.  of  L.  union  was  finally  recognized  as  the  exclusive  bargaining 
agent.°^ 

The  Electric  Vacuum  Cleaner  Co.^~ — This  case  began  on  April  22, 
1937,  with  a  petition  and  charge.  In  July  1938.  some  15  montlis  later, 
the  Board  rendered  its  original  decision,  holding  that  the  closed  shop 
contract  between  the  company  and  an  American  Fedei-ation  of  Labor 
union  was  not  to  be  enforced  and  directing  that  an  election  should  be 
held  at  some  unspecified  future  date  wliich  the  Board  was  to  designate. 
The  company  and  the  A.  F.  of  L.  imion  i)etitioned  the  circuit  court  of 
appeals  to  obtain  a  review  of  the  Board's  order  some  7  months  after  the 
Board's  decision,  during  which  period  no  enforcement  of  its  order  had 
been  sought  of  the  circuit  court  of  appeals  by  the  Board. 

During  the  pendency  of  this  appeal,  the  Board  (April  1939)  vacated 
its  original  order.  Some  2  months  later  (June  1939)  the  Board  issued 
its  proposed  order  and  direction  of  election,  which  stated  that  the  Board 
would  hear  more  testimony  on  the  appropriate  bargaining  unit  if  this 
was  requested  by  the  American  Federation  of  Labor  union,  and  directed 
an  election  to  be  held  at  some  time  (not  designated)  in  the  future.  In 
December  1939,  33  months  aft^r  the  original  petition  was  filed,  the 
Board  got  around  to  taking  final  action,  which  included  the  invalida- 
tion of  the  closed-shop  contract  and  the  dismissal  of  the  petition  as  to 
the  appropriate  bargaining  miit  and  time  of  election.  The  decision  then 

88  Green,  II  2S1-2S9. 

8»  Green,  II  282(2). 

^  Green,  II  282(3)-28.3(2). 

^1  To  rebut  the  charges  made  by  Mr.  Green,  Mr.  Madden  made  a  statement  endeavoring 
to  justify  the  delay  In  the  .Johns'-ManriUe  Co.  cafie.  The  principal  point  In  Mr.  Madden's 
testimony  seems  to  be  that  "the  record  was  about  3,000  pages  long.  The  case  involved, 
among  other  things,  allegations  of  discrimination  in  some  30  individual  cases."  Committee 
exhibit  1012,  III  159(2.  3). 

However,  a  review  attorney  testified  that  In  a  case  where  the  transcript  was  of  about 
the  same  length  (Hobbs-Wall),  after  spending  approximately  forty-five  minutes  with  the 
members  of  the  Board  explaining  the  3,000-page  record,  he  was  instructed  to  prepare  a 
draft  decision  for  the  Board.  Strong,  II  300(1). 

82  Green,  II  2S3(3)-2S4(1). 
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invited  the  filing  of  a  new  petition  to  determine  the  appropriate  bar- 
gaining unit/^^  after  the  case  had  been  pending  nearly  3  years. 

Bhliop  &  Co.^-^ — In  this  case  an  election  was  held  in  December  1937,"^ 
which  was  won  by  the  American  Federation  of  Labor.  The  C.  I.  O.  filed 
cliarges  of  unfair  labor  practices  in  March  1938,  and  an  intermediate 
report  recommending  the  dismissal  of  the  complaint  was  issued  a  year 
later.  The  Board  did  not  issue  its  decision  certifying  the  A.  F.  of  L. 
union  until  June  10, 1939."° 

Consumers  Foiver  Co.^' — The  petition  for  representation  and  certifi- 
cation was  filed  in  January  1938  by  an  A.  F.  of  L.  union.  On  February  2, 
a  C.  I.  O.  union  filed  charges  of  company  domination  against  an  inde- 
pendent union  that  also  filed  a  petition.  Two  months  later,  on  April  4, 
1938,  the  Governor  of  Michigan  wrote  that  the  Detroit  regional  director 
of  the  National  Labor  Relations  Board  liacl  promised  him  an  election 
would  be  held  within  60  days  and  that  the  Washington  office  had  prom- 
ised piompt  hearing  on  the  C.  I.  O.  charges.  The  controversv  had  a 
backiiTound  of  C.  I.  O.  sit-down  striking  activitv  and  was  therefore  con- 
sidered  unusually  urgent.  The  hearing  on  the  complaint  issued  on  the 
C.  I.  O.  union's  charges  began  on  May  12, 1938,  almost  3i^  months  after 
such  charges  were  filed,  and  extended  to  July  28.  1938.  Thus,  the  total 
time  between  the  filing  of  the  charges  and  the  close  of  the  hearing  was 
about  6  months.  Tlie  process  of  review  by  review  attorneys  then  began, 
and  on  November  8,  1938,  some  9%  months  after  the  petition  was  filed, 
the  Board's  order  directing  an  election  to  be  held  within  45  days  was 
issued.  Two  subsequent  amendments  to  that  order  extended  that  time  20 
additional  days.  The  election  finally  took  place  on  January  10,  1939, 
with  the  C.  I.  O.  receiving  a  plurality  of  the  votes  cast.  Although  a  run- 
off election  has  been  directed  by  the  Board,  it  has  not  as  yet  been  held.''^ 

The  American-France  Line  Co^^ — This  case  involved  a  petition  for 
certification  filed  by  an  A.  F.  of  L.  union  in  June  1937.  A  C.  I.  O.  union 
filed  charges  of  unfair  labor  practices  in  September  1937.  Elections 
were  held  in  October  1937.  but  the  Board  refused  to  count  the  ballots 
because  of  the  existing  unfair  labor-practice  charges.  (Why  the  election 

^3  In  his  statement  concerning  this  case,  Mr.  Madden  agreed  that  the  dates  given  by  Mr. 
Green  were  substantially  correct.  Mr.  Madden  evidently  considers  Mr.  Green  an  ingrate 
for  mentioning  this  case,  as  in  the  course  of  his  statement  he  said  : 

"*  *  *  Mr.  Green  is  in  the  position  of  claiming  that  the  Board's  delay  in  disposing  of 
the  case  has  resulted  in  discrimination  against  the  A.F.L.  even  though  the  very  delay  has 
permitted  the  A.F.L.  to  continue  to  receive  the  benefits  of  a  contract  which  the  Board 
has  found  was  illegally  entered  into."  Committee  exhibit  1012,  III  1^1(3). 

8*  Green,  III  284(1,  2). 

"^  There  is  no  indication  as  to  when  the  petition  for  election  was  filed,  and  Mr.  Madden 
did  not  deem  it  necessary  to  indicate  that  date  in  his  attempted  explanation  of  delay 
before  the  committee.  Committee  exhibit  1012,  III  160(1,  2). 

^8  In  this  case,  the  Board  did  not  follow  its  own  policy  laid  down  in  the  Bamberger- 
Reinthal  case  and  the  American-France  Line  case  (Madden,  III  208(2)),  which  was  fol- 
lowed in  the  Oodchaux  Sugars,  Inc.,  case  where  the  interval  was  18  months  from  the 
date  of  filing  of  petition  to  its  final  dismissal.  Agger,  I  452(3),  and  committee  exhibit  382, 
14.58(3). 

Mr.  Madden's  statement  concerning  this  case  dealt  principally  with  a  misstatement  of  a 
date  on  the  part  of  Mr.  Green.  Accepting  the  correction,  it  still  took  from  December  1937 
to  June  1939 — about  18  months — for  the  A.F.  of  L.  union  to  receive  its  certification  as 
bargaining  representative.  Committee  exhibit  1012,  III  160(1,  2). 

'''Green.  II  284(2).  Mr.  Madden's  statement  concerning  tliis  case  was  principally  to 
the  effect  that  in  view  of  the  circumstances,  the  petition  and  subsequent  charges  had 
been  handled  with  unusual  expedition.   Committee  exhibit  1012,  III   160(3)-161  (2). 

95  Gill,  III  168(2). 

B9  Green,  11284(3). 
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was  held  if  the  ballots  were  not  to  be  counted,  does  not  appear.)  Four- 
teen months  after  the  filing  of  the  charges  of  unfair  labor  practices,  the 
regional  director  declined  to  issue  a  complaint  on  those  charges.  On 
January  16, 1939,  the  Board  dismissed  the  A.  F.  of  L.  petition,  because 
the  time  elapsed  since  it  was  filed  made  the  results  of  tlie  election 
worthless.^ 

To  quote  one  of  the  members  of  the  Board  itself,-  Dr.  Leiserson.  in 
i-egard  to  delay  in  ordering  an  election  in  a  consolidated  representation 
case  that  had  been  pending  for  almost  2  j^ears  at  the  time  of  his  state- 
ment, in  a  memorandum  dated  September  18, 1939 :  ^ 

Ansley  Radio  Corp.,  C-o3o,  R-79S 

I  will  participate  in  this  case  only  to  the  extent  of  ordering  a  dismissal. 

The  draft  decision  shows  utter  confusion,  and  the  reason  for  this  is  that  the 
whole  case  was  improperly  analyzed  at  the  beginning.  Had  an  election  been  held 
in  October  1937,  when  the  petition  was  tiled,  it  wf»uld  have  been  possible  to  settle 
all  the  real  issues  in  dispute.  At  this  late  date  [almost  two  years]  an  election  is 
impossible,  as  the  draft  decision  points  out,  and  the  reinstatement  of  the  two  men 
becomes  absurd  because  of  our  belated  discovery  that  the  contract  provided  for  a 
closed  shop.  [Italics  supplied.] 

In  connection  with  the  delay  situation  in  representation  cases,  Mr. 
Madden  made  the  f  olloAving  comment :  * 

*  *  *  at  the  present  time  there  is  no  serious  problem  of  delay  in  representation 
cases.  In  other  words  they  are  handled  substantially  currently,  and  are  turned 
out  promptly  and  as  rapidly  as  they  come  in.  *  *  * 

At  the  request  of  Chairman  Smith  of  the  committee,  Mr.  Fahy,  gen- 
eral counsel  of  the  Board,  submitted  a  letter  ^  stating  that  approxi- 


1  Mr.  Madden's  statement  concerning  this  case  pointed  out  that  Mr.  Green  had  made 
an  error  in  his  statement  of  a  date.  No  explanation  is  given  as  to  why  the  election  was 
held  in  October  19.37,  when  the  ballots  were  not  counted  because  of  the  pending  charges. 
The  reason  given  for  the  delay  of  the  regional  director  in  refusing  to  Issue  a  complaint 
on  the  C.I.O.  charges  Avas  that  hearings  before  the  Commerce  Department  would  have 
a  bearing  on  the  question  of  eligibility  to  vote.  This  explanation  is  interesting  in  view 
of  the  fact  that  an  election  had  been  held  without  such  questions  being  decided.  Further, 
the  connection  between  questions  of  eligibility  of  voters  and  charges  of  unfair  labor 
practices  against  the  respondent  is  difficult  to  see.  Committee  exhibit  1012  III  160(2,  3). 

2  Committee  exhibit  33.  I  26(1.  2). 

3  This  same  Board  member.  Dr.  Leiserson.  reiterated  his  objections  to  this  character- 
istic and  unnecessary  delay  in  representation  cases  in  a  memorandum  dated  October  14, 
1939  : 

"Isthmian  Steamship  Co.,  R-S47 

"This  case  is  almost  2  years  old.  The  hearing  was  held  in  June  193S.  /  do  not  think 
ice  ought  to  order  an  election  tcithout  knoiving  what  the  situation  is  now  with  respect 
to  representation.  If  the  case  was  held  up  because  of  a  pending  complaint,  we  should 
know  whether  the  complaint  case  has  been  finally  settled."  [Italics  supplied.]  Committee 
exhibit  34,  I  26(2). 

Also  in  another  memorandum  dated  August  19,  1939  : 

"Burroughs  Adding  Machine  Co.,  R-1348 

"Why  should  It  take  until  August  19  to  get  this  decision  out  when  the  oral  argument 
was  held  June  2  and  we  decided  what  to  do  shortly  thereafter? 

"Two  months'  unnecessary  delay  in  an  election  case."  Committee  exhibit  37,   I  27(2). 

Here  Dr.  Leiserson  complains  about  an  unnecessary  delay  of  2  months  ;  the  committee 
hates  to  think  of  his  state  of  mind  had  he  been  on  the  Board  during  the  pendency  of 
the  cases  mentioned  above. 

«  Madden.  II  545(3). 

f'  The  letter — committee  exhibit  1011,  III  146(1,  2) — follows  : 

February  12,  1940. 

Hon.  Howard  W.   Smith 

Cliairmnn,  Special  Committee  to  Investigate  the  National  Laoor  Relations  Board,  House 
Office  Building,  Washington,  D.C. 
My  Dear  Congressman  Smith  :  In  response  to  your  request,  I  am  giving  you  herewith 
the  data  as  to  the  number  of  cases  pending  before  the  Board  and  its  regional  offices  on 
January  1,  1940.  ,         ,    ,^  _,        ,      ~- 

On  January  1,  1940,  there  were  pending  before  the  Board  and  its  regional  offices. 
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mately  one-third  of  the  complaint  cases  and  one-fourth  of  the  repre- 
sentation cases  now  in  conree  of  determination  had  been  before  the 
Board  for  more  than  a  year.  It  is  quite  understandable  that  unions, 
employers,  and  regional  directors  have  been  bitterly  critical  of  this 
delay,  which  has  made  the  promotion  of  industrial  peace  much  more 
difficult  than  would  otherwise  have  been  the  case. 

The  committee  is  convinced  that  the  determination  of  a  representa- 
tion dispute  that  has  been  pending  for  too  long  a  period  of  time  by  any 
decision  except  dismissal  does  not  recognize  the  fact  that  the  labor 
situation  involved  may  have  so  changed  as  to  render  any  other  determi- 
nation worthless.  Indeed,  the  Board  itself  has  recognized  this  to  a  cer- 
tain degree  by  generally  dismissing  representation  cases  that  have  been 
pending  18  months  of  more.*^  It  is  the  committee's  belief  that  a  final 
determination  of  representation  disputes  should  be  had  within  a  reason- 
able time  '  from  the  filing  of  the  petition  for  certification  as  the  collec- 
tive bargaining  representaive.  if  workers  are  to  receive  the  benefits  of 
the  act  as  intended  by  the  Congress. 

2.  C om/plaint  cases 

Mr.  Green  called  attention  to  a  series  of  complaint  cases  illustrative 
of  delay : 

National  Casket  Co? — Charges  were  filed  in  October  1935  but  the 
final  decision  was  not  rendered  until  April  1939.  Judge  Swann,  speak- 
ing for  the  Third  Circuit  Court  of  Appeals  of  the  United  States,  could 
not  refrain  from  commenting  on  ''the  astonishingly  long  time  that  has 
elapsed  between  the  charges  *  *  *  and  the  presentation  of  the  case  in 
court."  ^ 

Moore-Loiory  Flour  MiUs.^^— After  a  delay  of  2i/^  years,  the  secre- 
trary  of  a  local  union  wrote  to  President  Green,  under  date  of  Janu- 
ary 15, 1940,  pointing  out  that  the  case  had  been  before  the  Board  dur- 
ing this  entire  period.  To  date,  the  case  has  not  been  decided. 

S.010    cases."    Of    these    .3.010    cases.    2,101    involved    charges    of    unfair    labor    practices 
("C"  cases),  and  849  Involved  petitions  for  certification  of  representatives    ("R"  cases). 
Of  the  2.161  "C"  cases  pending  763  were  pending  for  1  year  or  more.* 
Of  the  849  "R"  cases  pending,  212  were  pending  for  1  year  or  more.* 
Yours  sincerely, 

Charles  Faht,  General  Counsel. 
CC  :  Hon.  Arthur  D.  Healey. 
Hon.  Abe  Murdock. 
Hon.  Charles  A.  Halleck. 
Hon.  Harry  N.  Roiitzohn. 
Edmund  M.  Toland,  Esq. 
"  This  figure  does  not  include  42-5  cases  in  which  decisions  and  orders  have  been  issued 
iMit  compliance  has  not  .vet  been  secured,  and  159  cases  in  which  decisions  and  directions 
of  elections  have  been  issued  but  certifications  are  awaiting  the  election  results. 

*  A  large  number  of  these  cases  are  in  the  various  stages  of  formal  proceedings  before 
the  Board. 

8  See  Madden,  III  208  (2) . 
"  See  Amendments,  9  (c) . 

8  Mr.  Madden  attempted  to  explain  the  long  delay  in  part  by  stating :  "The  long  interval 
there  was  occasioned  l)y  the  fact  that  the  Board  was  awaiting  the  Supreme  Court  rulings 
on  constitutionality  of  the  Act,  which  came  in  April  1937."  Madden,  III  159(2). 

9  Green,  II  282(3). 
"Green,  II  283(2). 

Quoting  Mr.  Madden  :  "This  is  simply  one  of  the  many  cases  in  which  regrettable  delay 
has  occurred."  Committee  exhibit  1012,  III  159(3). 
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Lansing  Co?'' — This  case  was  presented  July  13,  1937,  and  an  inter- 
niediate  report  was  issued  by  the  trial  examiner  in  November  1938;  but 
the  Board  had  taken  no  acton  by  January  10, 1940.^^ 

Mount  Vernon  Car  Manufacfurng  6'(?.^^— Charges  were  filed  May  21, 
1937,  hearings  were  held  from  October  18  to  December  18, 1937,  and  on 
December  22, 1937,  a  '^snatching''  order  was  issued  removing  the  case  to 
the  Board.  Final  order  of  the  Board  was  entered  February  21,  1939. 

D.    RULES    OF    EVIDENCE 


Criticism  has  been  directed  to  the  last  part  of  section  10(b)  of  the 
National  Labor  Relations  Act,  which  provides :  " 

In  any  such  proceeding  the  rules  of  evidence  prevailing  in  courts  of  law  or 
equity  shall  not  be  controlling.  *  *  * 

and  that  part  of  section  10  (-i)  which  states : 

The  findings  of  the  Board  as  to  the  facts,  if  supported  by  evidence,  shall  be 
conclusive. 

Board  Chairman  Madden  testihed  that  he  saw  no  need  for  any 
amendment  that  would  change  section  10 (b).^^  He  pointed  out  that 
eminent  authorities  on  the  rules  of  evidence  were  of  the  opinion  that 
such  rules,  which  relate  ordinarily  to  the  exclusion  of  evidence,  sliould 
1)6  relaxed  rather  than  tightened,  especially  where  the  trier  of  facts  is  a 
body  of  experts  in  a  particular  held  (as  an  administrative  agency ).i'^ 
Mr.  Madden  agreed,  though,  that  it  took  a  great  degree  of  experience, 
ability,  and  learning  in  the  law,  plus  a  great  detachment  and  a  marked 
ability  to  dissociate  irrelevant  material  from  the  issues  in  order  to  be 
free  from  the  dangers  of  allowing  the  introduction  of  pre  judical 
material.^' 

However,  Mr.  Madden  testified  that,  during  the  Board  hearings, 
some  trial  examiners  endeavored  to  adhere  to  the  strict  rules  of  evi- 
dence, while  others  showed  a  much  wider  latitude  in  the  admissibility 
of  evidence.  Such  divergence  of  methods  and  inequality  in  treatment 
ill  comports  with  a  fair  and  impartial  administration  of  the  act. 

In  regard  to  hearsay  evidence,  Mr.  Madden  testitied  that  while  he 
did  not  believe  pure  hearsay  should  be  admissible,  hearsay  should  be 
admitted  where  it  is  corroborated  by  "other  testimony.'"  ^^  The 
committee  was  not  informed  whether  this  "other  testimony"'  would 
Iiave  to  be  legally  competent.^'' 

The  following  statements  by  appellate  courts  concerning  certain 
of  the  cases  decided  l)y  the  Board  reveal  the  unpleasant  consequences 
attendant  upon  the  Board's  interpretation  of  these  provisions. 

^1  Green.  II  2R4(1).  .      , 

Quoting  Mr.  Madden  :  "It,  of  course,  makes  no  difference  to  the  Board  whether  a  case 
is  of  a  C.I.O.  or  A.F.  of  L.  case."  Committee  exhibit  1012,  III  159(3)-160(1). 

12  According  to  a  letter  addressed  tot  the  president  of  the  American  Federation  of  Labor 
by  the  secretary-treasurer  of  the  Michigan  State  Federation  of  Labor.  Green,  II  284(1). 
■"Harris,  II  241-11  249(1). 

1*49  Stat.  449  (19.35). 

1=  Madden,  II  402-403. 

w  Aladden,  11403(1,  2). 

■'■'Madden.  II  405(3). 

IS  Madden,  II  404(2,  3). 

19  Idem. 

2"  306  U.S.  332  (1939). 
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1.  N.  L.  R.  B.  V.  Sands  Manufacturing  Co.-" 

The  Supreme  Court  of  the  United  States,  in  setting  aside  the  Board's 
order  in  its  entirety,  said : 

We  think  the  conclusion  has  no  support  in  the  evidence  and  is  contrary  to  the 
entire  and  uncontradicted  evidence  of  record. 

*  *  *  Save  for  one  item  of  evidence,  this  is  all  the  record  disclosed  to  indicate 
that  the  discharge  and  replacement  of  the  men  arose  from  a  discrimination 
against  them  for  union  actviities  and  the  exercise  of  the  right  of  collective 
bargaining.  Manifestly  it  is  not  only  insuflScient  to  sustain  any  such  cunclu.sion 
but  definitely  refutes  it. 

2.  N.  L.  R.  B.  V.  CoJinnhktn  Enameling  dj  Stamping  Co?^ 

The  Supreme  Court  of  the  United  States  in  this  case  also  set  aside 
the  Board's  order,  stating- : 

Judged  by  these  tests  or  any  of  them  we  cannot  say  that  there  was  substan- 
tial evidence  *  *  *,  or  that  there  is  support  in  the  evidence  for  the  Board's 
conclusion  that  on  or  about  July  23,  1935.  respondent  refused  to  bargain  collec- 
tively with  the  Union. 

3.  N.  L.  R.B.  V.  Ei7ipire  Furniture  Co.-- 

The  Court  said : 

We  understand  fully  that  the  Board  is  not  bound  strictly  by  technical  rules  of 
evidence.  We  do  not  understand  that  this  is  a  caveat  to  arbitrarily  substitute 
surmise,  suspicion,  and  guess  for  proof."^ 

4.  :V.  L.  R.  B.  V.  Idaho-Maryland  Mines  Corporation  "* 
A  similar  statement  was  made  by  the  court : 

The  finding  is  not  supported  by  evidence  *  *  *. 

:;<  sic  *  *  *  *  * 

On  the  basis  of  these  unproved  and,  we  think,  unproval)le  assertions,  the  Board 
asks  us  to  hold  the  National  Labor  Relations  Act  applicable  to  respondent.  This 
we  decline  to  do  so. 

o.  Standard  Lime  di  Stone  Co.  v.  JV.  L.  R.  B.-'" 

The  Court  remarked : 

We  find  no  substantial  evidence  in  the  record  to  show  that  the  Standard  Lime 
&  Stone  Company  violated  the  rights  conferred  upon  employees  or  failed  to 
l^erform  the  obligations  imposed  upon  employers  by  the  National  Labor  Rela- 
tions Act. 

G.  X.L.R.B.  c.  Thompson  Products  Co.-''' 

The  Court  declared :  , 

To  hold  that  Casterline  was  discharged  because  of  his  imion  activities  is  to 
give  weight  to  an  inference  in  the  teeth  of  uncontradicted  evidence  to  the  con- 
trary. *  *  *  Thei-e  is  a  .scintilla  of  evidence  in  tliis  case  that  the  union  activities 
of  the  three  employees  were  factors  in  their  discharge  but,  from   their  own 


^i.SOer.S.  292  (1939). 

2=  107  F.  (2d)  92  (CCA.  6th,  1939). 

"'■  The  Court  went  on,  in  the  same  case  : 

"The  petition  of  the  board  for  enforcement  of  its  order  must  be  denied  because  its 
findings  of  unfair  labor  practices  are  unsupported  by  substantial  evidence.  Sensible  of  the 
great  social  purpose  of  the  National  Labor  Relations  Act.  courts  have  gone  far  to  uphold 
rulings  of  the  administrative  agency  charged  with  its  enforcement,  doubtless  in  the  belief 
that  over-zealousness  must  in  time  yield  to  expertness  in  weighing  evidence  and  that 
time  and  responsibility  must  develop  a  judicial  approach  to  disputetl  issues  in  a  trilninal 
which,  though  administrative,  exercises  to  such  large  extent  the  high  judicial  function. 
It  may  not  be  amiss — indeed,  it  may  be  in  the  highest  public  interest  tot  oltserve  that 
the  beneficent  purposes  of  the  Act  will  not  be  effectuated  by  decisions  such  as  that  presently 
reviewed.' 

=*9S  F.  (2d)  129  (CCA.  9th,  1938). 

"'■97  F.  (2d)  .531  (CCA.  4th,  1938). 

=8  97F.  (2d)  13  (CCA.  6th,  1938). 


454 

testimony,  the  employer  would  have  been  justified  in  discharging  them  had  there 
been  no  effort  to  organize  its  employees  in  a  Union.  The  Board's  finding  in  this 
case  tends  to  destroy  the  purpose  of  the  Labor  Relations  Act  and  to  promote 
discord  between  employer  and  employee  instead  of  harmonious  and  joint  dis- 
cussion of  their  difiiculties,  and  is  not  sustained  by  substantial  evidence. 

After  the  Board's  decision  in  this  latter  case  had  been  set  aside  by 
the  Sixth  Circuit  Court  of  Appeals,  the  assistant  general  counsel  in 
charge  of  the  Enforcement  Division  for  the  Board  wrote  a  memoran- 
dum severely  criticizing  certain  of  the  Board's  findings  in  the  case.^" 
No  more  sweeping  indictment  of  the  Board's  fact-finding  delinquencies 
can  be  devised  than  is  contained  in  this  memorandum,  and  for  this 
reason  pertinent  sections  are  set  out : 

The  latter  finding  tvould  appear  to  be  a  pure  fabrication.  There  is  no  evidence 
whatever  that  respondent  in  any  way  sought  or  arranged  for  reports  concerning 
the  Union  meeting.  The  fact  that  Hays,  a  nonsupervisory  employee  in  the 
personnel  oflSce,  attended  the  meeting  proves  nothing. 

:{£  ^  :{:  ^  $  :^  ^ 

The  result  on  this  score  is  the  api>earance  in  the  Board's  decision  of  a  finding, 
almost  plucked  out  of  thin  air,  sufficient  to  convict  the  Board  of  the  charge  of 
prejudice  of  which  it  is  consistently  accused.  [Italics  supplied.] 

The  committee  recommends  that  this  memorandum  be  read  in  its 
entirety  as  illustrative  of  the  basis  of  Board  "findings."' 

The  primary  purpose  of  presenting  these  few  excerpts  from  judicial 
opinions  (which  could  be  multi]ilied)  -^  and  the  material  obtained  from 
the  Board's  files,  is  to  exemplify  the  serious  menace  of  irresponsible 
admission  and  weighing  of  hearsay,  opinion,  and  emotional  speculation 
in  ]^lace  of  factual  evidence. 

Demonstrating  the  attitude  of  the  chief  trial  examiner  in  regard  to 
the  "juggling''  of  evidence,  is  his  statement  to  a  trial  examiner:  -^ 

I  think,  therefore,  that  you  may  have  unduly  limited  Board  counsel  in  the 
presentation  of  evidence  bearing  on  the  connection  between  respondents  and  the 
new  A.F.  of  L.  Union  [since  it  is  contrary  to  Board  policy  to  allow  8  (2)  charges 
to  be  filed  against  member  unions  of  either  of  the  two  large  national  unions]  and 
I  suggest  that  hereafter  you  bear  in  mind  the  fact  that  8(1)  is  a  very  broad 
section  which  would  permit  a  broad  latitude  in  the  introduction  of  evidence  and 
that  the  absence  of  an  allegation  of  violation  of  8  (2)  bears  chiefly  on  the  ques- 
tion of  remedy  and  not  on  the  question  of  admission  of  evidence. 

Fully  as  significant  of  this  policy  is  the  statement  by  William  J. 
Avrutis,  attorney  for  the  Board,  to  Mr.  Eobert  B.  Watts,  associate 
general  counsel,  under  date  of  February  10, 1938 :  ^° 

By  the  use  of  leading  questions  in  the  proof  of  back-pay  claims  we  fully  doubled 
the  number  of  claims  we  were  able  to  put  in  daily  *  *  *. 

One  trial  examiner  even  went  so  far  as  to  consider  as  evidence  sta- 
tistics concerning  the  homicide  rate  in  a  particular  county,  which  infor- 
mation he  had  requested  and  which  was  prepared  for  him  by  the 
P>oard  s  Division  of  Economic  Research,  although  the  record  discloses 
that  such  information  had  no  possible  bearing  upon  the  issues  of  the 
particular  case  which  he  was  then  trying.^^ 


2"  Committee  exhibit  H?,2.  II  6S.S-fiS9. 

2'' See.  for  example.  N.L.R.B.  v.  Lion  fihoe  Co.,  97  F.  (2(1)  44S  (CCA.  1st, 
fon-SftiUicater  Knitting  Co.,  Inc.  v.  N.L.R.B.,  9,S  F.  (2d)  758  (CCA.  2d, 
.L.R.B.  V.  Sand.1  Matiufartiiring  Co.,  96  F.    (2d)    721    (CCA.   6th,   1938). 

=Tommlttee  exhibit  .^RR.  ti  117 (.SK 


3"  Committee  exhibit  782,"  II  343(2) 
31  Whlttemore,  1189(1). 
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At  least  one  trial  examiner  seems  to  be  of  the  opinion  that  the 
policy  of  the  Board  with  respect  to  the  admission  of  hearsay  evidence 
is  subject  to  criticism.^-  The  same  examiner  admitted  ^^  that  to  a  "great 
extent''  it  is  true  that  trial  examiners — 

*  *  *  have  to  admit  a  lot  of  evidence  that  is  hearsay  or  rumor,  has  no  real 
competency  in  proving  any  issue  involved  *  *  *. 

Such  a  lax  application  of  the  rules  of  evidence  has  a  decided  ten- 
dency to  burden  the  record  and  color  decisions  of  inexperienced  ex- 
aminers and  review  attorneys.  A  closer  adherence  to  evidentiary  re- 
(|uirements  by  the  Board  is  desirable  to  overcome  inequalities  of 
treatment,  to  reduce  expense  to  respondents  and  to  restore  or  create 
public  confidence  in  the  work  of  the  Board. 


34 


E.    PROCEDURAL   DEFECTS    DISCLOSED    IN    THE    ACT 

/.  Employer  petitions 

One  of  the  most  frequently  asserted  criticisms  of  the  Board's  policy 
with  respect  to  representation  cases  is  that  no  provision  had  been 
made  in  the  Act  and  there  is  no  adequate  provision  in  the  Board's 
rules  and  regulations  to  allow  an  employer  to  petition  for  an  elec- 
tion in  those  instances  where  he  was  confronted  by  conflicting  claims 
of  rival  unions  each  claiming  a  majority."^  In  many  situations  the 
Board's  policy  rather  contributed  to  than  minimized  or  prevented  in- 
dustrial strife,  particularly  where  neither  contending  union  petitioned 
the  Board  for  an  election  and  certification.  All  too  frequently  the 
employer  was  left  at  the  mercy  of  the  rival  unions. 

As  an  attempted  answer  to  this  criticism,  the  National  Labor  Re- 
lations Board  on  July  14,  1939,  published  its  second  series  of  rules 
and  regidations  pursuant  to  section  6  (a)  of  the  act.  Article  II.  sec- 
tions 1,2  (b) ,  and  3,  of  these  new  rules  and  regulations  make  provision 
for  employer  petitions  in  instances  where  two  or  more  unions  each 
claim  to  represent  a  majority. 

However,  this  change  does  not  go  to  the  root  of  the  matter.  Under 
the  present  act  the  question  of  employer  petitions  is  purely  discre- 
tionary, and  there  is  nothing  to  prevent  the  Board  from  reverting  to 
its  original  position  that  employer  petitions  would  not  be  entertained. 
Even  imder  the  change  in  the  Board's  rules  and  regulations  allowing 
such  petitions,  the  Board  is  not  required  to  act  on  such  petitions  even 
when  all  the  conditions  have  been  complied  with  by  the  employer.  Be- 
cause the  matter  of  employer  petitions  remains  entirely  within  the  dis- 

"-  In  his  testimony  bpfore  the  committee  he  stated  : 

"I  used  the  words,  'I  must  hear  it  [hearsay  evidence]  ;  I  wish  I  didn't  have  to.'  Of  course 
that  was  purely,  sir.  a  personal  opinion  and  perhaps  a  selfish  reaction,  because  I  have  had 
to  spend  a  preat  deal  of  time  listening'  to  hersay  evidence  which  in  my  opinion  in  many 
instances  didn't  amount  to  anythlnj?,  when  all  was  said  and  done,  and  I  don't  like  to  have  "a 
protracted  hearing,  sir.  because  from  my  experience,  one  of  the  worst  things  that  can 
happen  to  a  dispute  in  this  kind  is  a  long-winded  hearing."  Davidson,  II  63(3). 

ss  Davidson.  II  03  (.S). 

"Mn  committee  p\-hibit  290,  I  341.  342(3).  :Mrs.  Elinore  Herrick.  reglonnl  director  of 
the  Board's  New  York  office,  recommended  to  the  Board  that  the  rules  of  evidence  be  ad- 
hered to  and  that  Congress  should  strike  out  that  part  of  section  10(b)  of  the  act  that 
states  rules  of  evidence  are  not  controlling.  In  her  testimony  before  the  committee  Mrs. 
Herrick  stnted  that  she  hnd  changed  her  mind.  Herrick.  I  .343(2).  On  being  questioned, 
she  admitted  that  if  she  were  to  be  tried  by  a  court,  she  would  want  the  rules  of  evidence 
apnlied.  Herrick.  I  34fi(l). 

^  Cf.  hearings,  before  the  Committee  on  Education  and  Labor.  United  States  Senate, 
76th  Cong.,  1st  sess :  throughout  which  frequent  and  critical  reference  was  made  to  this 
policy  of  the  Board. 
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ci'etion  of  the  Board,  re^iardless  of  the  change  in  the  Board's  rules  and 
regulations,  it  is  essential  that  the  rule  be  crystallized  in  order  to  pre- 
vent the  Board  from  setting  up  or  taking  away  at  its  whim  a  right  that 
in  view  of  its  importance,  must  be  established. 

Most  significant  is  the  opinion  of  Mr.  Justice  Stephens,  of  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia,  in  the 
Fur  ^Yorl^er^'  Union  (C.  I.  O.)  v.  Fur  Workers'  Union  (A.  F.  L.) 
and  H.  Zh-l-'tn  and  Sons,  Inc.,^'^  refusing  to  indulge  in  judicial  legisla- 
tion : 

Where,  under  the  language  of  a  statute,  the  intent  of  Congress  is  plain,  it  is 
tlie  duty  of  the  courts  to  apply  the  statute  as  it  stands,  even  if  the  consequence 
is  hardship  or  injustice  *  *  *.  Such  argument  of  hardship  must  be  addressed 
to  Congress  in  respect  of  the  possibility  of  an  amendment  of  the  National  Labor 
Relations  Act  in  such  a  manner  as  will  give  to  employers  a  right  to  invoke  the 
jurisdiction  of  the  Board  for  a  settlement  of  disputes  concerning  rights  of  rep- 
resentation. It  would  be,  in  our  view,  clear  judicial  legislation,  in  which  we  have 
no  right  to  indulge,  for  the  court  to  give  effect  in  this  proceeding  to  the  argu- 
ment in  question  *  *  *  ["that  \vhile  the  employer  has  a  substantive  right  to 
carry  on  his  business,  he  lacks  a  legal  remedy  for  protecting  the  same  against 
injury  through  the  struggle  of  competing  unions,  even  though  he  be  indifferent 
as  to  the  choice  of  his  employees  between  them;"].  The  Supreme  Court  has 
held  *  *  *  that  the  one  sidedness  of  the  Act  is  a  matter  of  Congressional  policy 
which  does  not  invade  constitutional  limitation. 

Tlio  ''substantive  right"  of  the  employer  to  carry  on  his  business 
must  be  protected  by  the  insistence  upon  the  right  of  employers  to 
invoke  the  jurisdiction  of  the  Xational  Labor  Ivelations  Board  in  rep- 
resentation cases,  where  an  election  to  determine  the  representatives 
of  its  employees  is  necessary  for  protection  of  employer  and  employees, 
and  w]iere  such  a  right  in  no  way  interferes  with  the  rights  of  em- 
ployees to  collective  bargaining.  A  protection  of  this  right  should  be 
afforded  by  making  it  mandatory  upon  the  Board  to  allow  employer 
petitions  instead  of  leaving  this  to  the  administrative  discretion  of 
a  Board  which,  despite  repeated  urging,  did  not  see  fit  to  grant  such 
a  right,  even  at  its  discretion,  until  4  years  after  its  creation. 

Not  only  did  the  Board  wait  until  4  years  after  its  creation  to 
grant  employers  the  right  to  petition  in  representation  cases,  but  since 
the  amendment  of  the  Boai'd's  rules  and  regulations  to  allow  such  a 
petition,  the  Board  has  held  but  one  election  as  a  result  of  an  em- 
ployer petition,^"  It  is  obvious  that  this  change  was  brought  about  only 
as  a  result  of  strenuous  and  justifiable  criticism.  The  fact  that  the 
granting  of  this  right  is  still  disci'etionary  and  hedged  about  with 
numerous  restrictions  by  lioard  regulations,  and  that  only  one  elec- 
tion based  on  an  employer's  petition  has  been  held,  makes  it  clear 
that  specific  provision  should  be  made  in  the  law  to  assure  this  right 
to  emplovers  in  proper  cases.  This  the  committee  has  attempted  to 
do. 

Of  course,  this  employers'  right  to  petition  should  be  limited  strict- 
ly to  the  class  of  cases  where  two  or  more  rival  unions  are  seeking 
to  organize  a  plant  and  the  employer  in  such  ciicumstances  is  unable 
to  recognize  either  without  being  in  danger  of  committing  a  violation 
of  the  act. 

38  105  F.  (2(1)  1.  (U.S.  Court  of  Appeals,  D.C.,  1939.) 
3- Madden,  II  050(1). 
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2.  Issuance  of  siihpenas 

The  I'egiilation  of  the  Xational  Labor  Rehitioiis  Board  dealing  with 
the  issuance  of  siibpenas  has  been  severely  criticized. 

Article  II.  section  21.  of  tlie  Rules  and  Regulations  of  the  National 
Labor  Relations  Board,  providing  for  the  issuance  of  subpenas  to  re- 
spondents, reads  in  part : 

Ai)plications  for  snbpenas  may  Ije  filed  by  any  party  prior  to  the  hearing  with 
the  Regional  Director.  The  Regional  Director  may  grant  or  deny  the  applica- 
tion, or  may  refer  it  to  the  Trial  Examiner,  who  may  grant  or  deny  the  applica- 
tion. Such  applications  shall  be  timely,  and  shall  specify  the  name  of  the  witness 
and  the  nature  of  the  facts  to  l)e  proved  by  him,  and,  if  calling  for  documents, 
must  specify  the  same  with  such  particularity  as  will  enable  them  to  be  identi- 
fied for  purposes  of  prodiiction. 

Xo  more  complete  indictment  of  this  broad  discretionary  power  and 
its  attendant  injustices  can  be  found,  than  is  contained  in  the  opinion 
of  Judge  ]Ma  jor  in  the  Inland  Steel  Co.  case :  ^^ 

The  fact  is,  the  rule  [Article  II,  sec.  21.  of  the  Board's  Rules  and  Regulations] 
was  not  applied  to  counsel  for  the  Board  and.  therefore,  he  was  not  required  to 
file  such  application.  When  petitioner  raised  the  question  early  in  the  hearing, 
counsel  for  the  Board  stated  :  '"That  the  rules  and  regulations  do  not  provide  that 
the  Board  must  apply  to  itself  for  subpenas:  that  to  construe  the  rules  in  that 
manner  would  be  ridiculous  :  and  that  for  both  of  those  reasons  the  practice  is 
that  the  Board  dues  not  apply  to  itself  for  subpenas." 

Assuming  that  counsel  for  the  Board  correctly  appraised  the  situation,  and  we 
think  it  did,  it  discloses  the  unfairness  of  the  procedure  employed  *  *  *.  The 
further  assumption  that  the  ruling  of  the  Trial  Examiner  was  in  compliance  with 
the  Board's  rule,  does  not  improve  the  situation — it  merely  shows  the  rule  itself 
i^  unfair  and  discriminatory. 

Under  the  procedure  followed,  petitioner  was  required  to  make  application  for 
subpenas,  not  to  the  Examiner  or  a  Regional  Director,  but  to  the  Board  or  a 
member  thereof  in  Washington,  specifying  the  '"name  of  the  witness  and  the 
nature  of  the  facts  to  be  proved  by  him."  How  the  Board  in  Washington,  or  a 
member  thereof,  could  be  in  a  position  to  determine  the  materiality  of  "the  na- 
ture of  the  facts  to  be  proved,"  especially  where  the  issues  were  as  numerous 
and  complicated  as  they  were  in  the  instant  case,  it  is  diflicult  to  understand. 
Waiving  aside  this  thought,  however,  a  burden  was  placed  upon  one  side  which 
did  not  exist  as  to  the  other  in  the  matter  of  obtaining  witnes.ses.  The  situation 
may  be  aptly  stated  thus :  Petitioner,  in  order  to  obtain  a  subpena,  was  required 
to  i)resent  to  its  opponent  an  application  therefor  with  notice  as  to  what  it 
expected  to  prove  by  the  witness  desired  to  be  subpenaetl.  Thus,  it  was  within 
the  discretion  of  tlie  Board  (the  i>rosecutor.  if  not  a  party)  to  determine  when 
process  should  issue  in  favor  of  the  one  to  l)e  condemned. 

^  if  if  if  ^  ft  * 

It  is  further  argued  by  the  Board  that  jietitioner's  complaint  is  without  merit 
because  there  is  no  showing  that  evidence  favorable  to  it  was  excluded.  This  argu- 
ment begs  the  question.  We  are  not  now  considering  the  extent  to  which  i>etitioner 
was  prejudiced,  but  whether  it  was.  by  such  procedure,  deprived  of  a  substantial 
right,  or  whether  the  procedure  employed  placed  it  at  a  disadvantage  in  con- 
trast with  its  opponent.  It  is  also  argued  that  the  rule  is  reasonable  l)ecause 
petitioner,  luider  Section  10(e)  of  the  Act,  has  a  right  to  make  application  to 
this  coiu-t  to  adduce  additional  evidence.  This  argiunent  also  is  not  tenaltle.  Such 
provision  has  no  bearing  iipon  what  we  regard  as  an  unreasonable  and  unfair 
restriction  upon  petitioner's  right  to  the  process  of  subpena. 

The  court's  accusation  of  unfairness  and  unreasonableness  in  this 
instance  was  not  directed  to  any  misuse  or  improper  application  of 
tlio  Board's  rule  covering  issuance  of  subpenas.  but  rather  was  directed 
to  the  rule  itself.  The  committee  cannot  refrain  from  questioning 


"109  F.  (2d)  919  (91940). 
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whether  the  Board  demonstrates  itself  to  liave  been  content  witli  ob- 
servance of  the  formalities  of  dne  process,  without  regard  to  the  ac- 
complishment of  substantial  justice. 

With  reference  to  that  portion  of  the  Board's  regiilation,  "such  ap- 
plications (for  subpenas)  shall  be  timely."  an  instance  appearing  in 
the  record  is  set  forth  in  this  report.  In  a  memorandum  ^^  dated  Octo- 
ber 27,  1937,  a  regional  director  had  this  to  say  with  respect  to  the 
Board's  control  of  the  subpena  power : 

The  strict  control  by  the  Board  of  the  subpena  power  has  created  needless  fric- 
tion. Recently,  an  employer  requesting  a  subpena  on  Monday,  received  it  on 
Wednesday  after  the  hearing  had  closed.  He  was  more  than  a  trifle  indignant. 
It  is  suggested  that  the  Regional  Attorney  and  Director  be  given  more  discre- 
tion than  heretofore  on  this  point. 

This  incident  throws  light  upon  the  Board's  interpretation  of  "timely.'' 
While  the  Board  displays  at  all  times  extreme  reluctance*"  to  issue 
subpenas  to  respondents,  nonetheless,  with  respect  to  subpenas  issued 
for  its  own  purposes,  the  Board  has  apparently  not  been  too  scrupulous 
in  the  use  of  its  discretionaiy  power.  In  the  case  of  the  National  LaJjor 
Relat'io-ns  Board  v.  Eastern  Footwear  Corporation^'^'^  the  Board  sought 
an  order  from  the  district  court  to  compel  respondent  to  produce  cer- 
tain of  its  books  in  response  to  a  subpena  issued  by  the  Board.  The 
Board  stated  that  these  books  were  reci[uired  for  the  purpose  of  devel- 
oping jurisdictional  facts,  i.e.,  the  interstate  character  of  the  respond- 
ent's business.  The  court,  however,  learned  that  this  point  had  already 
been  conceded  by  the  company,  and  that  therefore  the  production 
of  the  books  became  unnecessary.  It  was  held  that  the  company  was 
within  its  rights  in  refusing  to  comply  with  the  subpena,  and  there- 
fore the  Board's  petition  was  denied.  In  view  of  the  practice  of  the 
Board  in  this  respe<^t,  the  committee  deems  it  essential  that  an  amend- 
ment should  be  adopted  clearly  guaranteeing  to  all  parties  to  the  liti- 
gation the  right,  which  no  one  challenges,  to  have  prompt  and  equal 
process  for  obtaining  their  witnesses. 

F.    NECESSARY  CLARIFICATION   OF   POLICIES   OF   THE   ACT 

1.  Collective  bargaining 

The  Board's  insistence  upon  what  it  calls  "good  faith"  in  collective 

bargaining,  an  element  nowhere  to  be  found  in  the  wording  of  the 

act.  has  resulted  in  its  requirement   of  counterproposals  from  tlie 

emplover.  As  an  example  of  the  Board's  position  in  this  matter,  in 

its  Third  Annual  Report  (p.  97)  it  is  said  : 

*  *  *  And  the  Board  has  considered  counterproposals  so  important  an 
element  of  collection  bargaining  that  \t  has  found  the  failure  hy  the  employer  to 
offer  eounter proposals  to  he  persuasive  of  the  fact  that  the  employer  has  not 
Mrgained  in  yood  faith.  [Italics  supplied.] 

An  examination  of  the  cases  involving  this  question  of  "good  faith" 
indicates  a  determination  on  the  part  of  the  Board  to  compel  em- 
ployers to  negotiate  agreements,^-  The  Board's  interpretation  leaves 

39  Committpp  exhibit  290  :  Herriclc.  I  PAtid). 

*"  An  examination  of  the  telegrams  sent  by  the  Chief  Trial  Examiner  to  trial  examiners, 
discloses  that  in  numerous  cases  and  almost  without  exception  respondent's  applications 
for  subpenas  were  ordered  to  be  denied.  Committee  exhibit  580. 

^1  Tnhnr  cikcx  CCH  nar.  ISIOS. 

"  Third  Annual  Report  of  the  National  Labor  Relations  Board,  pp.  96-100,  and  cases 
cited  therein. 
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no  doubt  that  the  best  evidence  from  the  Board's  point  of  view  of 
'■good  faith*'  in  negotiations  is  tlie  actual  making  of  an  agreement.^-^ 

This  construction  on  the  part  of  the  Board  is  directly  contrary  to 
the  congressional  intent  in  the  passage  of  the  act,  as  illustrated  by 
statements  repeatedly  made  by  the  sponsoi-s  of  the  measure  on  the 
floor  of  the  House  and  Senate  at  the  time  that  it  was  under  considera- 
tion. Evidently  the  Board  in  reaching  its  conclusions  neglected  to 
consider  the  congressional  debates  preceding  the  adoption  of  the 
measure.  For  the  guidance  of  the  Board  in  its  future  interpretation 
of  this  section,  we  quote  the  following  extracts  from  the  Senate  and 
House  debates. 

Senator  Wagner,  who  sponsored  the  bill  in  the  Senate,  made  the 
following  statement:"*^ 

*  *  *  It  does  not  compel  anyone  to  make  a  comi>act  of  any  kind  if  no  terms 
are  arrived  at  that  are  satisfactory  to  him.  The  very  essence  of  collective  bar- 
gaining is  that  either  party  shall  be  free  to  withdraw  if  its  conditions  are  not 
met. 

In  the  same  vein,  the  Senator  further  stated :  *^ 

>:=  *  *  ipi^g  ij^yy  does  not  require  any  employer  to  sign  any  agreement  of  any 
kind.  Congress  has  no  power  to  impose  such  a  requirement.  An  agreement 
presupposes  mutual  consent.  The  law  merely  requires  that  an  employer  bargain 
collectively  with  his  workers,  which  means  that  he  shall  receive  their  repre- 
sentatives and  engage  in  a  fair  discussion  in  the  hope  that  terms  may  be  volun- 
tarily agreed  upon  by  both  sides  without  recourse  to  strife. 

Senator  Walsh,  also  an  ardent  advocate  of  the  measure,  made  the 
following  statements : 

Let  me  say  that  the  bill  requires  no  employer  to  sign  any  contract,  to  make  any 
agreement,  to  reach  any  understanding  with  any  employee  or  group  of  employees.^" 
******* 

A  crude  illustration  is  this  :  The  bill  indicates  the  method  and  manner  in  which 
employees  may  organize,  the  method  and  manner  of  selecting  their  representatives 
or  spokesmen,  and  leads  them  to  the  office  door  of  their  employer  with  the  legal 
authority  to  negotiate  for  their  fellow  employees.  The  bill  does  not  go  beyond 
the  office  door.  It  leaves  the  discussion  between  the  employer  and  the  employee, 
and  the  agreements  which  they  may  or  may  not  make,  voluntary  and  with  that 
sacredness  and  .solemnity  to  a  voluntary  agreement  with  which  both  parties  to 
an  agreement  should  be  enshrouded.^" 

*  *  *  *  «  *  « 

Let  me  emphasize  again :  When  the  employees  have  chosen  their  organization, 
when  they  have  selected  their  representatives,  all  the  bill  proiX)ses  to  do  is  to 
escort  them  to  the  door  of  their  employer  and  say,  "Here  they  are,  the  legal  rpiire- 
sentatives  of  your  employees."  "What  happens  behind  those  doors  is  not  inquired 
into,  and  the  bill  does  not  seek  to  inquire  into  it.  It  anticipates  that  the  employer 
will  deal  reasonably  with  the  employees,  that  he  will  be  patient,  but  he  is  obliged 
to  sign  no  agreement ;  he  can  say,  "Gentlemen,  we  have  heard  you  and  considered 
your  proposals.  We  cannot  comply  with  your  request" ;  and  that  ends  it. 

There  is  no  effort  in  that  respect  to  change  the  situation  which  exists  today. 
All  employers  are  left  free  in  the  future  as  in  the  past  to  accept  whatever  terms 
they  choose.** 

All  the  section  does  is  to  designate  the  agency  to  negotiate  on  behalf  of  the 
employees,  with  whom  the  employer  must  deal.  He  does  not  have  to  accept 

*3  Idem. 

«  Quoted  in  Inland  Steel  Co.  v.  N.L.R.B.  (109  F.  (2d)  9,  24  (1939). 

"  79  Congressional  Record,  7571.  74th  Cong.,  1st  sess.  (1935). 

*'  79th  Congressional  Record,  p.  7659,  74th  Cong.,  1st  sess.  (1935). 

*'  Id.,  p.  7659. 

*«  Id.,  p.  7660. 
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any  particular  contract  with  them,  but  he  must  bargain  with  them  in  a  bona 
tide  effort  to  reach  a  mutually  satisfactory  agreement/" 

In  the  Plouse  of  Representatives  Congressman  Welch,  of  California, 
then  and  now  a  member  of  the  Labor  Committee,  made  this  state- 
ment : 

It  does  not  require  an  employer  to  sign  any  contract,  to  make  any  agreement, 
to  reach  any  understanding  with  any  employee  pr  group  of  employees."" 

Not  only  has  the  Board  misconstrued  the  act  to  the  extent  of 
virtually  forcing  the  employer  to  make  an  agreement,  but  it  has 
gone  further  and,  in  the  absence  of  any  authority  of  the  act  whatso- 
ever, has  held  that  such  an  agreement,  when  reached,  must  be  reduced 
to  writing  and  signed,  and  that  the  refusal  of  the  employer  to  do  so 
was  a  violation  of  the  act  in  that  it  was  a  refusal  to  bargain  in  good 
faitli.^^  While  the  circuit  court  of  appeals  in  two  cases  °^  sustained 
the  Board's  position  requiring  a  written  contract,  in  the  well-con- 
sidered case  of  Inland  Steel  Co.  v.  National  Labor  Relations  Board:'^ 
where  the  requirement  of  a  written  contract  was  a  vital  issue  before 
the  court,  the  court  specifically  and  flatly  held  that  there  was  nothing 
in  the  act  requiring  a  written  agreement  and  that  the  Board  in  so 
construing  it  exceeded  its  authority.  The  court  in  that  case  said :  °* 

Notwithstanding  that  the  Act  does  not  "compel  any  agreement  whatever*' 
the  petitioner  was  found  to  have  violated  Section  S  (5)  of  the  Act  because  of 
its  refusal  to  enter  into  a  signed  agreement  *  *  *.  and  was  affirmatively  directed 
to  embody  any  agreement  reached  in  a  signed  agreement.  We  do  not  think 
that  the  Act  contemplates  such  a  requirement  and  if  we  are  right  in  this  con- 
clusion, it  follows  that  the  order  of  the  Board  in  this  respect  is  invalid. 

It  is  submitted  that  an  examination  of  the  congressional  debates 
prior  to  the  passage  of  the  act  evinces  on  the  part  of  the  sponsors  of 
the  bill  a  definite  intent  not  to  impose  either  requirements  of  counter- 
proposals or  signed  agreements  or  the  making  of  any  agreement. 

2.  Freedom  of  speech 

Since  the  right  to  freedom  of  speech  has  long  been  regarded  as  one 
of  our  most  fundamental  constitutional  guaranties,  it  is  necessary  to 
make  certain  that  the  act  as  written,  and  administered,  shall  not 
lead  to  any  impairment  of  that  right. 

With  reference  to  this  question,  at  least  one  member  of  the  Board 
entertained  serious  doubts  as  to  the  validity  of  the  Board's  practice 
in  making  the  distribution  of  a  pamphlet  containing  adverse  criticism 
of  the  Board  the  basis  for  an  unfair  labor  practice  charge.  Attached 
to  a  draft  decision  admitted  into  evidence  during  the  testimony  of  a 
review  attorney,^-^  the  following  appears :  ^^ 

The  attached  pages  were  redrafted  in  accordance  with  the  request  of  Donald 
Wakefield  Smith  (former  Board  member).  It  is  his  opinion  that  the  quotation 
appearing  in  the  original  draft  should  be  omitted  as  a  matter  of  policy,  due  to 
the  possibility  of  distortion,  and  a  conclusion  being  drawn  that  the  Board  had 
used  Hoffman's  speech  as  a  basis  for  an  unfair  labor  practice.  Unless  the  clari- 

^»  Id.,  p.  7672. 
"Old.,  p.  9711. 

61  See  Matter  of  St.  Joseph's  Stockyards  Co.,  cited  N.L.R.B.  Third  Annual  Report,  p.  102. 
"■^  .reffi-ei/De  Witt  Insulator  Co.  v.  N.L.R.B.,  ill   F.    i2dl    i:U    (CCA.  4tli,   1937)  ;  4>:t- 
Metal  Construction  Co.  case  (CCA.  2d),  decided  Februarv  26,  1940.'  •    : 

=3  109  F.  (2d)  9  (CCA.  7th,  1940).  •'.,;«■ 

"*  Idem.  •''•■  *  »  ■ ' 

^  Ravmond  Compton. 
B8  Committee  exhibit  756,  II  302(1). 
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fying  statement  is  added  that   "it  is  evident  from  the  pamphlet  itself,   etc., 
*  *  *"  which  pi'operly  places  the  emphasis  upon  distribution  by  an  employer. 

The  Board  has  taken  the  position  that  the  truth  or  falsity  of  a 
statement  made  by  an  employer  is  immaterial.^^ 

Indicative  of  the  extent  to  which  the  Board  has  gone  in  determin- 
ing that  certain  expressions  of  opinion  on  the  part,  of  employers  con- 
stitute bases  for  the  finding  of  unfair  labor  practices,  are  the  following 
few  examples : 

A  statement  that  "there  is  no  law  in  the  world  that  would  force 
the  company  to  sign  a  closed-shop  contract;*'^®  a  speech  by  an  em- 
ployer informing  his  employees  of  rights  under  the  act  in  which  the 
employer  remarked  that  he  would  be  pleased  to  bargain  collectively 
with  a  "group  of  your  fellow  workers;"' ^^  the  condemnation  of  sit- 
down  strikers  as  "a  small  minority  preventing  all  employees  from 
working."  *^° 

The  Board  has  held  that  even  though  the  employer  expressed  his 
opinions  pursuant  to  a  request  made  by  his  employees,  that  fact 
does  not  excuse  him  if  the  Board  finds  the  statements  made  to  be 
violative  of  the  act.*'^ 

Even  where  judicial  review  of  an  administrative  interpretation 
limiting  the  right  of  freedom  of  speech  is  possible,  it  is  too  often 
defeated  by  the  cost  involved  in  an  appeal  to  the  courts.  The  con- 
stitutional guaranty  should  not  be  limited  in  its  efficacy  and  pro- 
tection only  to  those  who  have  the  necessary  fimds  to  prosecute  an 
appeal  in  the  courts. 

In  the  National  Lahor  Relations  Board  v.  Union  Pacifc  Stages^ 
Inc.^^^  respondent's  superintendent  made  the  statement  that  if  he  had 
a  son  he  would  advise  him  not  to  join  the  union.  Some  other  alleged 
statements  somewhat  critical  of  unions  were  denied.  Although  the 
Board  found  the  existence  of  an  unfair  labor  practice,  the  court  refused 
the  Board's  petition  except  as  to  the  requirement  of  posting  of  cease- 
and-desist  notices.  Said  the  court : 

It  is  difficult  to  think  that  congi-ess  Intended  to  forbid  an  employer  from  ex- 
pressing a  general  opinion  that  an  employee  would  flml  it  more  to  his  advantage 
not  to  belong  to  a  union.  Had  Congresn  attempted  so  to  do,  it  would  he  in  violation 
of  the  First  Amendment.  *  *  *  The  right  of  workers  to  organize  freely  must 
be  conceded.  It  is  a  natural  right  of  equal  rank  with  the  great  right  of  free  speech 
protected  by  the  Constitution.  But  the  right  of  the  workers  to  organize  is  not 
destroyed  by  expressions  of  opinion  of  the  employer  or  employee  such  as  referred 
to  above.  The  case  is  different  where  the  employer  makes  use  of  threats  to  prevent 
organization.   [Italics  supplied.] 

At  the  present  time,  considerable  comment  has  been  occasioned  by 
the  decision  of  the  Board  in  the  Ford  Motor  Company  case,  C-398, 
wherein  a  fhiding  was  made  that  certain  pamphlets  distributed  by  the 
respondent  alleging  that  the  company  regarded  the  membership  of  its 
employees  in  the  United  Automobile  Workers  of  America  with  dis- 
favor, constituted  an  unfair  labor  practice.  In  support,  the  Board 
relied  on  Virginia  Railway  Company  v.  System  Federation  No.  40^ 

^'^  Armour  and  Co.,  8  N.L.R.B.,  No.  1100,  and  other  cases.  "        '  ' 

58  Adam8  Bros.  Salesbook  Co.,  17  N.L.R.B.,  No.  88. 
69  Fanny  Farmer  Candy  SJwp,  Inc.,  10  N.L.R.B.,  288. 
«o  General  Motors  Corp.,  14  N.L.R.B.,  No.  8. 
^^Cudahy  Packing  Co.,  n  ti.'L.K.B., 'So.  tS. 

8^99  F.  (2(1)  153.  - 

83  300  U.S.  515. 
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National  Labor  Relations  Board  v.  Folk  Corporation^^  and  Virginia 
Ferry  G or poration  v.  National  Labor  Relations  Board.^^  These  cases 
seem  to  suggest  that  the  limitation  upon  the  exercise  of  the  right  of 
freedom  of  speech  lies  in  the  attempt  by  the  employer,  through  an 
antagonistic  attitude  to  coerce  (because  of  the  master  and  servant 
relations'hip)  his  employees  in  their  determination  to  be  represented  for 
collective-bargaining  purposes.  A  nice  sense  of  balance  is  essential  to  a 
fair  determination  of  what  is  truly  coercive  under  these  circumstances. 
In  its  proposed  amendment  to  section  8  (1)  of  the  Wagner  Act, 
the  committee  gave  careful  attention  and  consideration  to  the  insur- 
ance of  the  fundamental  rights  guaranteed  to  labor  under  the  Wagner 
Act  and  was  impelled  by  a  desire  in  no  way  to  impair  these  rights  or  to 
render  nugatory  in  any  degree  the  provisions  of  section  8,  defining 
unfair  labor  practices  on  the  part  of  employers.  Therefore  the  com- 
mittee in  its  earnest  purpose  to  preserve  the  rights  of  labor,  added  to 
its  proposed  amendment  guaranteeing  freedom  of  speech  the  proviso 
"that  such  expressions  of  opinion  are  not  accompanied  by  acts  of 
coercion,  intimidation,  discrimination,  or  threats  thereof."  It  is  note- 
worthy that  in  so  doing,  the  committee  goes  much  further  in  its  restric- 
tions upon  these  expressions  of  opinion  than  does  the  similar  amend- 
ment proposed  by  Senator  Walsh,'''^  and  endorsed  by  the  American 
Federation  of  Labor  which  adds  to  the  guaranty  of  freedom  of  expres- 
sion the  proviso,  "that  such  expressions  of  opinion  are  not  accom- 
panied by  acts  of  discrimination  or  threats  thereof."  *^^  The  proposed 
amendment  of  this  committee  adds  the  words  "coercion"  and  "intimi- 
dation" which  additions  it  is  believed  will  thoroughly  effectuate  the 
purposes  of  the  act. 

3.  Definition  of  ^'"Agricultural  Laborer^'' 

The  committee  has  given  much  thought  to  the  confusion  which 
exists  in  respect  to  the  jurisdiction  of  the  National  Labor  Relations 
Board  over  the  agricultural  labor  field  in  spite  of  the  prohibition  con- 
tained in  section  2  {?>)  of  the  present  National  LalK)r  Relatioiis  Act. 
By  interpretation  of  the  term  "agricultural  laborer,"  it  has  been  con- 
tended that  the  Board  has  tended  more  and  more  to  encroach  upon  the 
rig'hts  of  the  traditionally  free  American  farmer.*'^ 

Feeling  that  an  urgent  necessity  exists  for  clarification  of  this 
problem  and  a  prevention  of  infringement  beyond  congressional  intent, 
the  committee  recommends  the  adoption  of  its  amendment  to  section 
2  (3)  of  the  National  Labor  Relations  Board,  stating : 

For  the  purpose  of  this  subsection,  "agricultural  laborer'  means  any  person 
employed  in  performing  "agricultural  labor"  as  that  term  is  defined  in  section 
1426  (h)  of  the  Internal  Revenue  Code  as  amended. 

Section  1426  (h)  of  the  Internal  Revenue  Code  provides  as  follows: 

Agriclturai  labor.  The  term  "agricultural  labor"  includes  all  services  per- 
formed— 


9*102F.  (2(1)  383. 

«101  F.  (2d)  103. 

««  S.  1000,  76th  Cong.,  1st  sess. 

'"  Idem.,  sec.  8(e). 

*8  See  North  Whtttier  Heights  Citrus  Association  v.  National  Labor  Relations  Board 
(CCA.  9th)  109  ^.  (2d)  76  ;  and  Matter  of  Growers  and  Shippers  Vegetable  Association 
of  Central  California  and  Fruit  and  Vegetable  Workers  Union  of  California.  No  18211. 
15  N.L.R.B.  No.  39. 
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(1)  On  a  farm,  in  the  employ  of  any  person,  in  connection  with  cultivating  the 
soil,  or  in  connection  with  raising  or  harvesting  any  agricultural  or  horticultural 
commodity,  including  the  raising,  shearing,  feeding,  caring  for,  training,  and 
management  of  livestock,  bees,  poultry,  and  fur-bearing  animals  and  wildlife. 

(2)  In  the  employ  of  the  owner  or  tenant  or  other  operator  of  a  farm,  in  con- 
nection with  the  operation,  management,  conservation,  improvement,  or  main- 
tenance of  such  farm  and  its  tools  and  equipment,  or  in  salvaging  timber  or 
clearing  land  of  brush  and  other  debris  left  by  a  hurricane,  if  the  major  part  of 
such  service  is  performed  on  a  farm. 

(3)  In  connection  with  the  production  or  harvesting  of  maple  sirup  or  maple 
sugar  or  any  commodity  defined  as  an  agricultural  commodity  in  section  15  (g) 
of  the  Agricultural  Marketing  Act,  as  amended  [12 :1141  j],  or  in  connection  vsd.th 
the  raising  or  harvesting  of  mushrooms,  or  in  connection  with  the  hatching  of 
poultry,  or  in  connection  with  the  ginning  of  cotton,  or  in  connection  with  the 
operation  or  maintenance  of  ditches,  canals,  reservoirs,  or  waterways  used 
exclusively  for  supplying  and  storing  water  for  farming  purposes. 

(4)  In  handling,  planting,  drying,  packing,  packaging,  processing,  freezing, 
grading,  storing,  or  delivering  to  storage  or  to  market  or  to  a  carrier  for  trans- 
portation to  market,  any  agricultural  or  horticultural  commodity;  but  only  if 
such  service  is  performed  as  an  incident  to  ordinary  farming  operations  or,  in  the 
case  of  fruits  and  vegetables,  as  an  incident  to  the  preparation  of  such  fruits  or 
vegetables  for  market.  The  provisions  of  this  paragraph  shall  not  be  deemed  to 
be  applicable  with  respect  to  service  performed  in  connection  with  commercial 
canning  or  commercial  freezing  or  in  connection  with  any  agricultural  or  horti- 
cultural commodity  after  its  delivery  to  a  terminal  market  for  distribution  for 
consumption.' 

consumption. 

As  used  in  this  subsection,  the  term  "farm"  includes  stock,  dairy,  poultry,  fruit, 
fur-bearing  animal,  and  truck  farms,  plantations,  ranches,  nurseries,  ranges, 
greenhouses  or  other  similar  structures  used  primarily  for  the  raising  of  agri- 
cultural or  horticultural  commodities,  and  orchards. 

Part  IV.  CoNCLUsioisrs  and  Recommendations 

Although  the  investigation  of  this  committee  is  far  from  complete, 
the  disclosures  relative  to  the  administration  and  operation  of  the 
National  Labor  Relations  Act  thus  far  developed  have  convinced  the 
committee  that  in  order  to  furnish  a  measure  of  immediate  relief  for 
the  wrongs  that  are  being  perpetrated  daily  upon  industry,  labor  and 
the  general  public,  some  remedial  legislation  during  this  session  of 
Congress  is  imperative. 

Your  committee  is  not  unmindful  of  the  fact  that  irrespective  of 
what  amendments  it  may  propose  to  the  act,  they  will  be  labeled 
immediately  by  certain  selfish  interests  as  intended  to  emasculate  and 
to  destroy  the  purposes  for  which  it  was  enacted.  To  refute  this 
fallacy,  we  urge  the  Congress  to  study  carefully  this  report  and  our 
recommendations  for  amendment.  Such  impartial  study  will  reveal 
beyond  question  that  this  committee  has  proposed  no  amendment  to 
the  act  which  in  any  wise — directly,  indirectly  or  remotely — adversely 
affects  its  fundamental  purposes.  The  committee  has,  however, 
after  many  days  of  careful,  painstaking  consideration  of  the  act  and  its 
administration  and  operation,  recommended  amendments  which,  if 
adopted,  will  m.ake  the  act  more  effective  in  achieving  the  fundamental 
purposes  for  which  it  was  devised.  In  suggesting  these  amendments, 
the  committee  reaffirms  its  belief  in  the  right  of  employees  to  organize 
and  bargain  collectivelv  through  representatives  of  their  own  choos- 
ing and  in  the  obligation  of  government  to  protect  that  right.  The 
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ultimate  responsibility  for  any  amendment  of  the  act  is  upon  the 
Congress. 

Taking  the  proposed  amendments  as  they  appear,  following  th& 
act  section  by  section,  they  are  as  follows : 

PREAMBLE 

To  section  1,  which  is  merely  the  preamble  to  the  act,  two  minor 
amendments  are  suggested.  First  we  propose  to  strike  out  "Tlie 
denial  by  employers  of  the  right  of  employees  to  organize,  and  the 
refusal  by  employers  to  accept  the  procedure  of  collective  bargaining,, 
lead  to  strikes,"  etc.,  and  to  make  it  read :  "Failure  to  bargain  collec- 
tively leads  to  strikes,"  etc. 

The  reason  for  this  deletion  is  to  change  that  portion  which  con- 
stitutes a  general  indictment  of  all  industry.  It  has  no  place  in  the 
act  and  no  effect  other  than  to  encourage  strife  and  ill  feeling  between 
employer  and  employee,  a  condition  directly  contrary  to  the  stated 
purposes  of  the  act. 

The  second  amendment  to  section  1  proposes  to  strike  out  the  lan- 
guage, "by  encouraging  the  practice  and  procedure  of  collective  bar- 
gaining." This  language  has  apparently  created  the  impression  in 
some  quarters  that  Congress  has  declared  it  to  be  its  policy  to  encour- 
age the  practice  and  procedure  of  collective  bargaining.  We  conceive  it 
to  have  been  the  purpose  of  Congress  to  encourage  and  protect  the 
right  of  employees  to  self-determination,  and  we  do  not  believe  that 
the  act  was  intended  as  a  mandate  to  the  National  Labor  Relations 
Board  to  undertake  to  unionize  the  workers  of  the  country  whether 
they  desired  it  or  not. 

It  has  been  suggested  that  such  a  change  might  affect  the  constitu- 
tionality of  the  act,  section  1  having  been  referred  to  by  the  Supreme 
Court  in  National  Labor  Relations  Board  v.  Jones  &  Laughlin  Steel 
Company,  in  declaring  the  act  constitutional.  However,  the  Supreme 
Court  did  not  indicate  in  this  case,  or  in  the  other  Labor  Board  cases 
decided  the  same  day,  April  12,  1937,  that  this  language  was  in  any 
way  material  or  necessary  to  the  determination  of  the  constitutionality 
of  the  act.  After  all,  the  preamble  is  not  at  all  necessary  in  deter- 
mining the  legal  rights  of  anyone  under  the  act. 

It  is  therefore  obvious  that  this  proposed  change  in  the  statute 
could  not  in  any  degree  affect  the  constitutionality  of  the  act.  This  is, 
perhaps,  another  example  of  the  usual  attempts  to  thwart  or  forestall 
any  amendments  which  have  the  purpose  of  consolidating  labor's 
rights  without  sacrificing  those  of  the  community  as  a  whole.  The 
cry  of  unconstitutionality  is  easily  voiced,  makes  a  general  appeal, 
but  is  most  difficult  to  substantiate. 

REINSTATEMENT   OF  EMPLOYEES 

Section  2  (3)  is  proposed  to  be  amended  to  provide  that  the  term 
"employee,"  so  far  as  reinstatement  by  the  Board  is  concerned,  shall 
not  include  any  employee  who  a  "preponderance  of  the  testimony 
shows  has  willfully  engaged  in  violence  or  unlawful  destruction  or 
seizure  of  property  in  connection  with  any  unfair  labor  dispute  or 
unfair  labor  practice  involving  such  employer  or  in  connection  with 
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any  organizational  activities  of  a  labor  organization  among  employees 
of  such  employer." 

This  provision  is  taken  from  the  language  used  in  the  case  of  the 
National  Labor  Relations  Board  v.  Fansteel  Metallurgical  Co.  (306 
U.S.  240)  where  the  Supreme  Court  of  the  United  States  reversed  the 
findings  of  the  Board  in  which  the  Board  undertook  to  justify  and 
put  its  stamp  of  approval  on  the  anarchistic  sit-down  strikes.  We 
have  taken  the  language  in  almost  identical  terms  from  the  decision 
of  the  Supreme  Court  where  it  said,  through  Mr.  Chief  Justice 
Hughes : 

We  are  unable  to  conclude  that  Congress  intended  to  compel  employers  to  retain 
persons  in  their  employ  regardless  of  their  unlawful  conduct,  to  invest  those 
who  go  on  strike  with  an  immunity  from  discharge  for  acts  of  trespass  or 
violence  against  the  employers'  property,  which  they  would  not  have  enjoyed' 
had  they  remained  at  work.  *  *  * 

We  think  it  highly  desirable  to  include  this  amendment  because^ 
notwithstanding  the  above-quoted  language  of  the  Chief  Justice  in 
the  Fansteel  case,  the  Board  subsequently  in  the  case  of  McNeely  & 
Price  Co.  v.  National  Lahor  Relations  Board  undertook,  in  the  face  of 
the  Fansteel  decision,  to  force  reinstatement  of  employees  who  had 
engaged  in  a  sit-down  strike.  And  had  the  respondent  in  the  later 
case  {McNeely  &  Price)  failed  or  been  financially  unable  to  enforce 
his  rights  by  an  appeal  to  the  United  States  Circuit  Court  of  Ap]:)eals 
(where  the  Board  Vv-as  reversed  in  no  uncertain  terms),  the  sit-dowrt 
strike  would  still  have  the  stamp  of  approval  of  the  National  Labor 
Relations  Board.  It  is  obvious  from  the  McNeehj  &  Price  case  that 
the  Board  has  not  receded  from  its  original  position. 

It  has  been  suggested  that  this  provision  undertakes  to  deprive 
employees  of  reinstatement  who  may  have  engaged  in  minor  or  acci- 
dental violence.  The  amendment  has  no  such  purpose  and  cannot  be 
so  construed.  The  recommendation  is  only  that  willful  violence  shall 
preclude  reinstatement.  ''Willfulness"  necessarily  implies  a  type  of 
conduct  which  is  not  subject  to  a  characterization  as  "minor  or  ac- 
cidental." The  rights  of  employees  to  reinstatement,  under  this  pro- 
vision, would  be  determined  by  the  Board,  and  the  Board  would 
determine  whether,  by  a  preponderance  of  the  evidence,  the  person 
had  actually  been  guilty  of  willful  violence. 

It  might  also  be  noted,  at  this  point,  that  many  persons  and  organi- 
zations throughout  the  country  have  recently  been  urging  that  labor 
should  be  put  on  trial  in  respect  to  various  provisions  of  the  act.  For 
instance,  it  has  been  strongly  urged  that  any  labor  organization, 
having  invoked  the  provisions  of  this  act  and  having  thereby  obtained 
a  contract  with  an  employer,  should  forfeit  its  rights  under  the  act 
upon  breaching  its  said  contract.  It  has  also  been  stronglv  urged  that 
the  organizing  activities  of  labor  organizations  should  be  curbed  in 
view  of  the  restraint  placed  upon  employers.  Xone  of  these  suggestions 
has  been  recommended  by  this  committee. 

The  above  provisions  in  respect  to  i-einstatement  of  employees  whc 
would  engage  in  willful  violence  or  unlawful  destruction  or  seizure  of 
property,  is  the  only  added  responsibility  or  oblig-ation  placed  upon 
employees  by   these   recommended    amendments.    This   amendmentj 
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by  and  large,  simply  writes  the  doctrine  of  the  Fansteel  case  into  the 
laAV.  The  committee  is  not  aware  of  any  general  dissatisfaction  with 
the  doctrine  of  that  case. 

DEFINITION    OF   AGRICULTURAL   LABORER 

In  the  same  section  the  committee  I'ecommends  an  amendment  to 
read  as  follows : 

For  the  purposes  of  this  subsection  "agricultural  laborer"  means  any  person 
employed  in  performing  "agricultural  labor"  as  that  term  is  defined  in  Section 
1426  (h)  of  the  Internal  Revenue  Code  as  amended. 

The  section  of  the  Internal  Revenue  Code  referred  to  is  that  section 
in  which  Congress  in  the  social  security  law  has  already  specifically 
defined  the  term  ''agricultural  labor."  We  deem  this  desirable  because, 
in  the  act,  Congress  expressly  excluded  agricidtural  laborers  from  its 
definition  of  "employees."  As  shown  in  the  body  of  this  report,  the 
Board  has  attempted  to  extend  its  jurisdiction  to  fields  specifically 
denied  it  by  the  Congress.  To  remove  the  uncertainty  respecting 
agricultural  labor,  we  deem  this  amendment  desirable  for  the  lan- 
guage of  that  section  of  the  Internal  Ee venue  Code,  as  drafted  by  the 
House  Ways  and  Means  Committee,  is  clear.  Having  been  adopted  by 
the  Congress,  this  language  w^ill  secure  through  the  proposed  amend- 
ments the  advantage  of  uniformity  for  the  act.  It  will  afford  manifest 
protection  to  the  farmer  from  predatory  encroachment  by  the  Board. 

C0LLECTI\'E    BARGAINING 

The  committee  suggests  an  amendment  to  section  2  defining  sxDecifi- 
cally  the  term  "collective  bargaining"  as  follows : 

The  terms  "collective  bargaining"  and  "bargaining  collectively"  shall  be 
deemed  to  include  the  requirement  that  an  employer  or  his  representatives  shall 
meet  and  confer  with  his  employees  or  their  representatives,  listen  to  their  con- 
plaints,  discuss  diffei'ences,  and  make  every  reasonable  effort  to  compose  such 
differences,  but  shall  not  be  construed  as  compelling  or  coercing  either  party  to 
reach  an  agreement  or  to  submit  counterproposals. 

This  proposed  amendment  does  not  in  any  way  jeopardize  the  rights 
of  employees  either  to  self -organization,  representation,  or  collective 
bargaining,  but  merely  adopts  in  concerte  form  the  language  of  Mr. 
Chief  Justice  Hughes  in  the  Jones  &  Laughlin  case,  wherein  he  said : 

The  Act  does  not  require  agreements  between  employers  and  employees.  It 
does  not  compel  any  agreement  whatever  *  *  *.  The  theory  of  the  Act  is 
that  free  opportunity  for  negotiation  with  accredited  representatives  of  em- 
ployees is  likely  to  promote  industrial  peace  and  may  bring  about  the  adjust- 
ments and  agreements  which  the  Act  in  itself  does  not  attempt  to  compel. 

In  answer  to  certain  questions  fi'om  the  floor  during  the  debate  on 
the  National  Labor  Relations  x\.ct.  Senator  Wagner,  one  of  its  spon- 
sors, said : 

It  (the  Act)  does  not  compel  anyone  to  make  a  contract  of  any  kind  if  no  terms 
are  arrived  at  that  are  satisfactory  to  him  (the  employer) . 

This  statement  is  certainly  emphatic  enough  to  dispel  any  doubt  as 
to  the  clear  intent  of  Congress. 

Senator  Walsh,  another  sponsor,  in  answer  to  a  question  fi-om  the 
floor  said: 
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Let  me  say  that  the  bill  requires  no  employer  to  sign  any  contract,  demand 
any  agreement,  to  reach  any  understanding  with  any  employee  or  group  of 
employees. 

In  Congress,  Representative  Welch  of  California  reiterated  the 
same  thought  in  these  words : 

It  does  not  require  an  employer  to  sign  any  contract,  to  make  any  agreement, 
to  reach  any  understanding  with  any  employee  or  group  of  employees. 

How  language  so  sweeping  could  have  been  disregarded  by  the 
Board  so  entirely  is  beyond  the  committee's  comprehension  and  is 
only  to  be  explamed  by  the  Board's  usual  flaimting  disregard  of  em- 
ployer rights. 

Experience  of  employers  and  employees  before  the  Board  since  the 
Jones  &  LaughUn  decision  has  demonstrated  that  the  Board  has  not 
receded  from  its  original  position  that  the  consummation  of  an  agree- 
ment is  virtually  the  only  method  by  which  the  employer  can  demon- 
strate his  good  faith  in  the  collective  bargaining  process.  Time  and 
again,  the  Board  has  found  an  employer  guilty  of  violating  section 
8  (5)  (refusal  to  bargain  collectively)  because  he  actually  failed  to 
reach  an  agreement,  although  he  was  not  only  willing  to  negotiate 
but  did  negotiate  with  his  employees  or  their  representatives. 

In  a  recent  and  famous  case  involving  the  Board,  namely,  Inland 
Steel  Co.  V.  Nationcd  Labor  Relations  Board  [109  F  (2d)  9  (1910)] 
the  United  States  Circuit  Court  of  Appeals  (Seventh  Circuit)  in  a 
well-considered  opinion,  from  which  the  Board  has  not  yet  dared  to 
take  an  appeal,  specifically  held,  what  is  obviously  true,  that  there  is 
nothing  in  the  act  compelling  the  employer  to  enter  into  a  written 
contract  with  his  employees  or  their  representatives.  This  committee 
expresses  no  opinion  as  to  whether  such  an  agreement  should  be  in 
writing. 

SEPARATION    OF   FUXCTIONS 

There  is  no  criticism  of  the  Board  that  has  been  more  consistent, 
on  the  part  of  litigants  and  the  courts,  than  the  iailure  to  separate 
its  administrative  and  judicial  functions,  which  separation  is  the  very 
cornerstone  of  our  whole  democracy.  Consequently,  the  committee 
recommends  most  emphatically  the  adoption  of  its  amendment  to 
section  3  (a)  of  the  act,  which  creates  an  entirely  separate  board 
entrusted  solely  with  the  judicial  function  of  this  agency.  There  is 
proposed  in  section  3  (d)  an  Administrator  (following  the  pattern  of 
some  of  the  more  recently  created  administrative  bodies)  whose  func- 
tion will  be  to  carry  on  the  investigative  and  prosecuting  functions 
entirely  separate  and  distinct  from  the  judicial  function  of  the  Board 
proper.  Thus  there  could  be  none  of  that  confusion  and  intermingling 
of  functions  that  has  so  completely  characterized  the  present  Board. 
Thereby  the  committee  believes  that  a  true  separation,  in  accordance 
with  a  genuine  regard  for  the  democratic  principle,  will  be  achieved. 

The  Administrator,  of  course,  will  have  to  be  a  competent  and  trust- 
worthy public  official,  appointed  by  the  President  and  confirmed  by 
the  Senate,  for  in  his  discretion  lies  the  determination  of  wliich  cases 
are  worthy  of  prosecution.  Objection  has  been  made  to  this  provision 
on  the  ground  that  it  will  lie  within  his  discretion  as  to  whether  com- 
plamts  shall  be  preferred  for  violation  of  the  act.  This  is  ti*ue.  It  is 
equally  true  that  that  discretion  now  rests  with  the  Board.  The 
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ceommittee  lias  no  reason  to  anticipate  that  the  Administrator,  who- 
<>evev  is  appointed,  will  not  honestly  perform  his  functions.  However, 
in  order  to  safeoiiard  this  feature  to  the  utmost,  the  amendment  pro- 
lades  that  he  shall  hold  office  without  term,  so  that  if  he  should  fail  to 
jperform  his  proper  duties  he  may  be  instantly  removed  by  the  Presi- 
"dent.  This  power  of  removal  does  not  exist  as  to  the  present  Board, 
the  members  of  which  hold  office  for  specified  terms. 

The  objection  that  the  initiation  of  proceedings  rests  in  the  dis- 
cretion of  this  Administrator  is  an  objection  equally  tenable  with 
respect  to  our  whole  judicial  system,  both  State  and  Federal,  in  the 
prosecution  of  criminal  cases,  which  always  rests  in  the  discretion  of 
the  prosecuting  officer. 

By  recommending  the  creation  of  a  new  three-man  National  Labor 
delations  Board,  limited  in  its  scope  to  the  exercise  of  the  judicial 
function,  and  the  conduct  of  elections  for  the  choice  of  representatives 
for  collective  bargaining,  the  committee  has  sought  to  relieve  the  Board 
of  a  considerable  volume  of  its  present  work  which  would  devolve 
upon  the  Administrator.  It  is  the  conviction  of  the  committee  that  a 
good  three-man  Board  could  accomplish  the  work  in  a  satisfactory 
manner,  thereby  obviatmg  any  necessity  for  a  larger  personnel. 

In  providing  that  not  more  than  two  Board  members  shall  belong 
to  the  same  political  party,  there  is  preserved  the  general  bipartisan 
character  of  many  of  our  public  bodies. 

Let  it  be  clearly  understood,  however,  that  in  creating  a  new  three- 
man  Board  and  the  Administrator,  this  committee  has  not  taken 
from  the  act  one  single  power  now  contained  therein.  There  has  been 
no  subtraction  of  authority  or  power  from  the  act.  There  has  been 
only  a  division  of  power  between  the  Board  and  the  Administrator. 
This  committee  believes  such  a  division  in  the  best  interests  of  the 
p)ublic,  and  particulaiiy  of  those  whose  rights,  under  this  act,  are  to 
be  protected. 

It  certainly  is  fair  to  assume  that  the  Administrator,  to  be  appointed 
imder  the  proposed  amendments,  would  be  diligent  and  aggressive 
in  the  prosecution  of  the  rights  of  employees.  The  decisions  of  the 
Board  in  cases  prosecuted  by  the  Administrator  and  his  staff  would 
not  be  tinged  with  the  semblance  of  partiality,  which  is  implicit  in 
any  arrangement  under  which  the  judge  is  also  the  prosecutor. 

The  committee  is  further  constrained  to  suggest  that  numerous 
interests  and  persons  throughout  the  country  have  contended  that 
persons  sought  to  be  protected  by  the  act  should  provide  their  own 
counsel  and  do  their  own  prosecuting,  thereby  achieving  a  separation 
of  the  prosecuting  from  the  judicial  functions  by  doing  away  with  the 
prosecution  functions.  The  committee  did  not  accept  such  suggestions, 
believing  that  the  Government,  having  undertaken  by  law  to  protect 
the  rights  of  workers  to  organize  and  bargain  collectively  through 
representation  of  their  own  choosing,  must  assume  the  primary  re- 
sponsibility of  enforcing  such  law.  That  such  enforcement  will  be 
more  effective,  if  this  amendment  is  adopted,  is  the  considered  judg- 
ment of  the  committee. 

STATISTICAL   WORK 

Section  4  of  the  act  now  contains  the  following  provision : 

Nothing  in  this  Act  shall  be  construed  to  authorize  the  Board  to  appoint  indi- 
viduals for  the  purpose  of  conciliation  or  mediation  (or  for  statistical  work) 
where  such  services  may  be  obtained  from  the  Department  of  Labor. 
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As  indicated  in  the  body  of  this  report,  the  present  Board,  notwith- 
standing the  prohibition  contained  in  the  present  act,  has  built  up  a 
Division  of  Economic  Research  consisting  of  14  economists  with  their 
attendant  clencal  aid,  involving  an  annual  salary  expenditure  of 
$73,000.  The  Division  of  Economic  Research  has  engaged  in  activi- 
ties (referred  to  in  the  body  of  this  report)  deemed  by  our  committee 
not  only  unnecessary  but  highly  improper. 

FREE    SPEECH 

Section  8(1)  provides  that  it  shall  be  an  unfair  labor  practice  for 
an  employer  "to  interfere  with,  restrain,  or  coerce  employees  in  the 
exercise  of  the  rights  guaranteed  in  section  7."  This  section  has  been 
construed  by  the  Board  as  a  mandate  to  close  the  employer's  mouth, 
in  dealing  with  his  employees,  to  the  extent  of  jDenalizing  him  for 
€ven  the  most  casual  remarks  concerning  union  activities.  The  lengths 
to  which  the  Board  has  gone  in  constiiiing  the  word  "interference" 
in  its  attempt  to  restrain  the  constitutional  right  of  free  speech,  have 
been  so  extreme  as  to  meet  with  universal  condemnation.  The  present 
policy  of  foreclosing  the  most  innocent  communication  between  em- 
ployer and  employee  is  inexcusable  and  indefensible. 

The  American  Federation  of  Labor  traditionally  has  been  the  out- 
standing champion  of  the  right  of  freedom  of  speech  over  the  years, 
because  it  has  realized  that  its  most  effective  legitimate  weapon  lay 
in  that  constitutional  guaranty.  This  organization  has  had  the  wisdom 
to  see  and  maintain  that  if  the  right  of  free  speech  is  encroached  upon 
in  one  direction,  it  is  only  a  matter  of  time  and  opportimity  before  it  is 
curtailed  in  other  directions.  Therefore  the  American  Federation  of 
Labor,  in  its  time-honored  championship  of  this  right,  has  proposed 
and  advocated  an  amendment  to  this  section  of  the  act. 

Your  committee,  after  many  hours  of  deliberation,  decided  to  fur- 
ther restrict  the  A.F.  of  L.  amendment.  That  proposal  prohibited 
expression  of  opinion  by  employei'S  only  when  accompanied  by  acts 
of  discrimination  or  threats  thereof.  The  committee  feels  that  expres- 
sion of  opinion  involving  intimidation  or  coercion  should  also  be  pro- 
hibited. Therefore,  the  amendment  of  the  American  Federation  of 
Labor,  as  modified,  prohibits  coercion  or  intimidation  as  well  as  dis- 
crimination ;  and  as  thus  modified,  the  amendment  reads  as  follows : 

Sec.  8.  It  shall  be  an  unfair  labor  practice  for  an  employer — (1)  To  interfere 
with,  restrain,  or  coerce  employees  in  the  exercise  of  the  rights  guaranteed  in 
section  7  *  *  *,  but  nothing  in  this  section  or  in  this  Act  shall  be  construed  or 
interpreted  to  prohibit  any  expressions  of  opinion  with  respect  to  any  matter 
which  may  be  of  interest  to  employees  or  the  general  public  provided  that  such 
expressions  of  opinion  are  not  accompanied  by  acts  of  coercion,  intimidation, 
discrimination,  or  threats  thereof. 

EMPLOYER  PETITIONS 

The  committee  has  found  a  most  overwhelming  and  unanimous 
criticism  directed  to  the  interpretations  the  Board  has  given  section 
9(a).  The  consistent  refusal  of  the  Board  to  entertain  employer  peti- 
tions for  the  certification  of  the  collective-bargaining  representative, 
where  a  dispute  exists  between  two  rival  labor  unions,  led  to  situations 
where  the  employer,  although  entitled  as  a  matter  of  riglit  to  strive 
to  earn  a  living  by  engaging  in  business,  and  not  engaged  in  any  labor 
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dispute  with  his  employoes,  was  unable  to  make  effective  this  ri;2-ht 
because  neither  the  Board  nor  the  courts  would  grant  him  relief  (the 
act  not  providing  for  recourse  to  the  courts  unless  the  Board  had 
made  a  final  order).  This,  the  committee  believes,  shows  a  very  real 
necessity  for  the  adoption  of  the  amendment  to  section  9(a),  which 
would  enable  the  employer,  as  a  matter  of  right  conferred  by  legisla- 
tive mandate,  to  petition  and  compel  the  Board  to  certify  the  appro- 
priate bargaining  unit  whenever  a  controversy  existed  between  rival 
unions,  thereby  correcting  this  grievous  deficiency  in  the  present 
statute. 

It  might  be  argued  that  in  the  new  regulations  promulgated  on 
July  14,  1939,  the  Board,  yielding  to  the  tempest  of  vociferous  and 
reiterated  criticism,  finally  seemingly  changed  its  policv  by  permitting 
employers  to  file  petitions  for  elections  m  a  very  limited  class  of  cases. 
The  practical  operation  of  the  new  regulations'  only  serves  to  demon- 
strate the  true  character  of  the  Board's  pretended  change  of  policy: 
Only  one  employer  petition  has  resulted  in  an  election  being  held ! 

APPROPRIATE   BARGAINING   UNIT 

In  order  to  remove  many  of  the  evils  attached  to  the  present  system 
of  the  Board  undertaking  to  select  for  the  workers  the  unit  appro- 
priate for  collective  bargaining,  the  committee  proposes  to  amend 
section  9  of  the  act  to  take  this  power  from  the  Board  and  return 
it  to  the  workers,  where  it  rightfully  belongs.  This  is  to  be  accom- 
plished through  the  requirement  tliat  when  two  or  more  petitions  for 
certification  as  the  collective-bargaining  representative  have  been  filed 
and  the  bargaining  units  claimed  in  such  petitions  are  conflicting — 

the  Board  shall  make  a  finding  to  that  effect  and  shall  not  have  any  power  to 
determine  the  unit  appropriate  for  the  purposes  of  collective  bargaining  until 
such  representatives  have  by  vpritten  agreement  settled  the  dispute  between 
them  as  to  the  appropriate  unit. 

This  proposed  amendment  was  substantially  embodied  in  the 
testimony  before  the  committee  of  Dean  Lloyd  K.  Garrison,  former 
chairman  of  the  old  National  Labor  Relations  Board.  While  Dean 
Garrison  used  the  term  "substantial  dispute"  in  this  connection,  the 
committee  prefers  to  define  these  rights,  rather  than  lea^dng  it  to  ad- 
ministrative discretion,  in  view  of  recent  experiences  with  that  form 
of  discretion  as  exemplified  by  the  record  and  this  report.  A  sub- 
stantial dispute  has  been  defined  specifically  in  the  proposed  amend- 
ment as  one  where  the  employees  or  representatives  representing  em- 
ployees constitute  not  less  than  20  percent  of  the  employees  in  the 
bargaining  unit  claimed  to  be  appropriate  for  the  purpose  of  col- 
lective bargaining,  allege : 

(a)  That  a  controversy  has  arisen  among  the  employees  in  the  unit 
so  claimed  as  to  who  have  been  desig-nated  their  representative  or 
representatives  for  collective  bargaining,  or  whether  the  majority  of 
the  eniployees  in  such  miit  have  designated  a  representative  or  repre- 
sentatives for  collective  bargaining;  or 

(b)  That  a  controvei-sy  has  arisen  as  to  the  unit  or  units  appropriate 
for  the  purposes  of  collective  bargaining;  and 

(c)  They  are  not  members  of^  or  that  such  representative  is  not,  a 
labor  organization  established,  maintained,  or  assisted  by  any  action 
defined  in  section  8  as  an  unfair  labor  practice. 
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It  will  be  recalled  that  in  order  to  aid  its  determination  of  the 
appropriate  bargaining  unit  when  confronted  by  petitions  for  certifi- 
cation as  the  bargaining  agent  by  both  a  craft  and  an  industrial  union, 
the  Board  adopted  a  procedure  known  as  the  Globe  doctrine  (wherein 
a  simple  majority  of  the  employees  in  craft  units  was  entitled  to 
express  its  desire  as  to  the  unit  appropriate  for  bargaining  purposes, 
when  the  Board  was  in  any  doubt  as  to  such  appropriate  unit).  The 
application  of  this  doctrine  has  resulted  in  many  instances  in  enabling 
an  industrial  union  to  undermine  and  eventually  destroy  a  craft  union. 

The  interpretation  of  the  act  finally  adopted  by  a  majority  of  the 
Board  frequently  resulted  in  the  permanent  crj^stallization  of  the  in- 
dustrial union  at  the  expense  of  the  craft  miion.  There  have  been 
many  instances  where  both  personal  liberty  and  property  rights  have 
been  infringed  with  reckless  abandon  under  the  present  administra- 
tion of  the  act  in  the  selection  of  the  bargainin  >;  miit  in  direct  con- 
travention of  the  intent  of  Congress.  ^Yhile  shocked  at  some  of  these 
actions  on  the  part  of  the  Board,  the  courts  on  niunerous  occasions 
have  declared  tliemselves  powerless  to  intervene,  due  to  the  failure  of 
the  present  act  to  provide  judicial  review  of  representation  cases. 

The  committee  believes  that  this  amendment  will  afford  the  neces- 
sary protection  to  craft-union  minorities  that  heretofore  have  been 
absorbed  by  merger  or  strangulation  in  larger  industrial-type  unions. 

Further  *^  protection  is  afforded  by  proposed  amendment  9(e), 
wherein  the  employer  is  not  obliged  to  bargain  collectively  with 
representatives  claiming  to  represent  a  majority  of  the  employees  of 
rival  unions;  nor  may  the  Board  intervene  to  determine  the  unit 
appropriate  for  such  purposes  until  the  representatives  have  by 
written  agreement  settled  the  dispute  between  themselves  as  to  the 
appropriate  unit  in  that  where  rival  miions  through  their  representa- 
tives are  unable  to  agree  in  writing  on  the  unit  appropriate  for  bar- 
gaining purposes,  the  Board  is  deprived  of  its  heretofore  arbitrary 
power  lo  decide  in  favor  of  one  organization  and  thereby  destroy  the 
other. 

To  make  this  proposed  amendment  completely  effective,  section 
8(5)  must  be  amended  so  that  the  refusal  to  bargain  collectively 
with  representatives  not  certified  may  not  be  found  an  unfair  labor 
practice  on  the  x^art  of  the  employer. 

STATUTES    OF   LIMITATIONS 

To  prevent  the  indefinite  nature  of  pix)ceedings  before  the  Board, 
tlie  committee  has  recommended  a  modification  of  section  10(b)  so 
that  the  Administrator  may  not  issue  a  complaint  later  than  6  months 
after  the  alleged  unfair  labor  practice  was  committed.  This  merely 
codifies  the  Board's  present  practice. 

The  committee,  referring  to  the  dilatory  tactics  that  have  char- 
acterized the  administration  of  the  act  to  the  extent  of  depriving 
litigants  of  basic  personal  and  property  rights,  has  recommended 
amending  section  10(c)  to  include  a  limit  of  6  months  on  back  pay 
that  may  be  ordered  as  the  result  of  a  discriminatory  discharge. 

The  employer  is  helpless  in  the  face  of  the  Board's  delay,  for  there 
is  no  means  whereby  he  can  expedite  proceedings  imder  the  present 
act.  In  several  cases^  particularly  that  of  the  Eagle  Picher  Co.,  back- 
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pay  orders  amounted  to  hundreds  of  thousands  of  dollars  which  could 
easily  lead  to  the  ruin  of  respondents. 

Also,  a  case  must  be  set  for  hearing  not  less  than  15  days  after  the 
service  of  the  complaint ;  this  further  protects  the  rights  of  litigants. 

PREPONDERANCE   OF   EVIDENCE 

There  is  nothing  in  the  present  act  authorizing  the  Board  to  stray 
from  the  usual  and  customary  rules  prevailing  in  trial  courts  for  the 
weighing  of  evidence  and  the  amount  of  proof  necessary  to  establish 
ultimate  facts;  the  present  provision  that  "rules  of  evidence  prevailing 
in  courts  of  law  or  equity  shall  not  be  controlling"  relates  solely  to  the 
admission  of  evidence.  In  the  light  of  the  disclosures  of  the  disregard 
by  review  attorneys,  trial  examiners,  and  Board  members  of  evidence 
that  should  have  been  given  proper  weight  and  consideration  in  arriv- 
ing at  ultimate  facts,  the  committee  recommends  an  amendment 
requiring  the  adherence  to  the  common-law  rule  that  a  "preponderance 
of  the  testimony"  is  necessary  to  establish  a  violation  that  has  been 
alleged  [sec.  10(c)]. 

The  committee  emphasizes  that  the  act  makes  the  findings  of  fact 
of  the  Board  conclusive  upon  the  appellate  courts ;  because  of  this,  it 
is  of  particular  importance  that  the  determination  of  those  findings  of 
fact  be  made  in  accordance  with  well-established  procedure. 

RULES   or   EVIDENCE 

Tlie  same  subsection  is  to  be  changed  by  requiring  the  proceedings 
of  the  Board,  insofar  as  practicable,  to  be  conducted  in  accordance 
wath  the  rules  of  evidence  applicable  in  the  district  courts  of  the 
United  States  under  the  Rules  of  Civil  Procedure  for  the  District 
Courts  of  the  United  States. 

In  connection  with  hearings  conducted  under  the  National  Labor 
Relations  Act,  as  well  as  in  hearings  conducted  bj^  other  administra- 
tive agencies,  much  criticism  has  been  directed  at  the  failure  of 
examiners  to  observe  the  general  rules  of  evidence.  It  has  been  fre- 
quently charged  that  i-ank  hearsay,  opinions,  conclusions,  and  so  forth, 
nave  not  only  been  admitted,  but  have  been  given  probative  value  in 
deciding  the  case.  It  has  also  been  pointed  out  that  the  admission  of 
such  evidence  unnecessarily  extends  the  time  devoted  to  hearings  and 
unnecessarily  adds  to  the  cost  of  litigation. 

The  committee  recognizes  that  some  latitude,  particularly  in  respect 
to  so-called  technical  rules  of  evidence,  must  be  given  to  administra- 
tive agencies  charged  with  determining  ultimate  facts.  But  the  com- 
mittee is  also  firmly  convinced  that  the  general  rules  of  evidence,  which 
have  been  devised  throughout  all  of  the  history  of  our  jurisprudence^ 
are  still  the  most  effective  way  of  arriving  at  decisions  as  to  ultimate 
facts.  The  act,  as  presently  written,  provides  that  the  rules  of  evidence 
applicable  in  courts  of  law  and  equity  shall  not  be  controlling  in  hear- 
ings held  hj  the  Board  or  its  agents.  The  evidence  before  this  com- 
mittee indicates  that  such  provision  has  frequently  been  urged  as 
constituting  an  invitation  to  completely  ignore  the  established  rules 
of  evidence. 

The  amendment  recommended  by  the  committee  does  not,  in  any 
sense  of  the  word,  require  that  the  rules  of  evidence  applicable  in 
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coTTrts  of  law  and  equity  shall  be  applied.  They  are  to  be  applied 
only  "so  far  as  practicable." 

Probably  the  most  that  can  be  said  for  this  provision  is  that  it  is  a 
suofoestion  and  an  invitation  to  the  Board  and  its  trial  examiners  to 
observe  the  rules  of  e^adence  so  far  as  they  are  deemed  to  be  applicable. 
It  is  the  careful  and  considered  opinion  of  the  committee  that  the  ends 
of  justice  will  be  furthered  if  more  attention  is  paid  to  the  general  rules 
of  evidence. 

Section  10  (e)  is  made  to  read  that  evidence — 

shall  be  conclusive  unless  it  is  made  to  appear  to  the  satisfaction  of  the  court  (1) 
that  such  findings  are  clearly  erroneous,  or  (2)  that  such  findings  are  not  sup- 
ported by  substantial  evidence  *  *  *. 

To  support  this  proposed  alteration,  the  committee  refers  to  the 
"Waltere-Loffan  bill,  reported  favorably  by  the  House  Judiciary  Com- 
mittee, which  embodies  both  of  these  proposals.  The  Supreme  Court 
of  the  United  States,  through  Mr.  Chief  Justice  Hughes,  in  Con- 
solidated Edison  Company  of  Neio  York  v.  National  La.hor  Relations 
Board,  and  Mr.  Justice  Roberts  in  Washington^  Virginia  &  Marylaiul 
Coach  Company  v.  National  Lahor  Relations  Boards  has  declared  that 
the  statement  in  the  present  act  that  "the  findings  of  the  Board  as  to 
the  facts,  if  supported  by  evidence,  shall  be  conclusive,"  meant  that 
the  evidence  relied  upon  to  support  the  findings  of  fact  had  to  be 
"substantial  evidence."  It  is  the  purpose  of  this  amendment  to  enact 
into  legislation  the  principles  already  approved  by  the  House  Judi- 
ciary Committee  and  the  Supreme  Court  of  the  United  States. 

COURT   RE\TEW 

In  section  10(f)  the  committee  has  sought  to  correct  a  most  serious 
deprivation  of  property  rights  in  cases  exemplified  by  "gerrymander- 
ing" tactics  in  determining  the  appropriate  bargaining  unit.  The  deci- 
sion in  American  Federation  of  Labor  v.  National  Labor  Relations 
Board  (the  Pacific  Coast  Longshoremen's  dispute)  is  illustrative; 
there  the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
said : 

The  Supreme  Court  has  held  in  a  number  of  cases  that  mere  preliminary  or 
procedural  orders  of  an  administrative  body  are  not  reviewable  by  the  Circuit 
Coiirts  of  Appeals  *  *  *. 

Accepting,  as  we  must,  this  restrictive  definition  and  applying  it  to  the  case  at 
hand,  we  hold  that,  though  the  decision  here  was  required  by  the  Act  to  be  made 
and  to  be  made  on  the  evidence  and  argument  after  judicial  healing,  and  though 
it  was  definitive,  adversary,  binding,  final,  and  in  this  case  struck  at  the  ver.v 
roots  of  petitioner's  union  and  destroyed  its  effectiveness  in  a  large  geographical 
area  of  the  Nation,  was  not  an  order  because  the  Act  did  not  require  it  to  be 
made  in  the  language  of  command  *  *  *. 

To  supply  the  lack  now  made  obvious  by  the  courts'  decisions,  the 
committee  proposes  to  make  the  orders  of  the  Board  in  certification 
proceedings  final,  and  couched  in  the  language  of  command,  so  that 
they  shall  be  reviewable  in  the  United  States  circuit  courts  of  appeals 
as  are  complaint  cases  now. 

Under  the  present  law  as  it  has  been  construed  by  the  Board  and 
the  courts,  no  appeal  lies  in  so-called  representation  cases.  Those  are 
the  cases  in  which  the  unit  of  representation  is  either  agreed  upon  or 
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is  fixed  by  the  Board  and  in  which  the  Board  certifies  the  organization 
representing  a  majority  of  the  workers  as  the  collective  bargaining 
agent  for  those  workers. 

In  the  past,  and  on  numerous  occasions,  organizations  of  employees 
have  complained  about  the  correctness  of  certifications  made  by  the 
Board  and  have  felt  themselves  aggrieved  thereby.  It  is  their  con- 
tention that  appeals  to  the  courts  should  be  granted  in  such  cases  in 
order  that  they  might  have  the  right  to  bring  about  a  review  of  the 
Board's  action.  The  American  Federation  of  Labor  has  been  particu- 
larly insistent  as  to  this  suggested  amendment.  The  committee  is  of 
the  opinion  that  the  right  of  court  review  should  be  granted  in  this 
type  of  cases,  as  well  as  in  the  imfair  labor  practice  cases,  as  was 
contemplated  by  the  Congress  for  the  protection  of  the  rights  of 
employees  guaranteed  by  this  act. 

ISSUE   OF   SUBPENAS 

As  the  record  and  report  show  a  careless  disregard  by  the  Board  of 
the  rights  of  parties  to  obtain  compulsory  attendance  of  witnesses 
and  records  material  to  the  case  being  heard,  the  coimnittee,  seeking 
to  correct  this  unsatisfactory  situation,  has  suggested  an  amendment 
to  section  11  whereby  subpenas  for  such  witnesses  and  records  are  to 
be  issued  "forthwith"  to  all  parties.  This  amendment  protects  the 
rights  of  persons  being  subpenaed  against  "fishing  expeditions"  by 
permitting  objections  to  the  subpenas  to  be  made  within  5  days  after 
service  thereof,  which  objections  are  then  to  be  heard  and  decided 
by  the  Board. 

Howard  W.  Smith, 
Charles  A.  Halleck, 
Harry  N.  Koutzohn. 
March  30,  1940. 
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A.  HOUSE  RESOLUTION  258 

In  the  House  of  Representatives 

July  13,  1939 

Mr.  Smith  of  Virginia  submitted  the  following  resolution,  which  was  referred 

to  the  Committee  on  Rules 

July  18,  1939 

Referred  to  the  House  Calendar  and  ordered  to  be  printed 

July  29,  1939 

Considered  and  agreed  to 

RESOLUTION 

Reiiolved,  That  a  committee  of  five  Members  of  the  House  of  Representatives 
be  appointed  by  the  Speaker  of  the  House  to  take  testimony,  investigate,  and 
report  to  the  House  as  follows  : 

1.  Whether  the  National  Labor  Relations  Board  has  been  fair  and  impartial 
in  its  conduct,  in  its  decisions,  in  its  interpretation  of  the  law  (particularly  with 
respect  to  the  definition  of  the  term  "interstate  commerce"),  and  in  its  dealings 
between  different  labor  organizations  and  its  dealings  between  employer  and 
employee ; 

2.  What  effect,  if  any,  the  said  National  Labor  Relations  Act  has  had  upon 
increasing  or  decreasing  disputes  between  employer  and  employee;  upon  increas- 
ing or  decreasing  employment  and  upon  the  general  economic  condition  of  the 
country ; 

3.  What  amendments,  if  any,  are  desirable  to  the  National  Labor  Relations 
Act  in  order  to  more  effectively  carry  out  the  intent  of  Congress,  bring  about 
better  relations  between  labor  unions  and  between  employer  and  employee,  and 
what  changes,  if  any.  are  desirable  in  the  personnel  of  those  charged  with  the 
administration  of  said  law  ; 

4.  Whether  the  National  Labor  Relations  Board  has  by  interpretation  or  regu- 
lation attempted  to  write  into  said  Act,  intents  and  purposes  not  justified  by  the 
language  of  the  Act ; 

5.  Whether  or  not  Congress  should  by  legislation  further  define  and  clarify  the 
meaning  of  the  term  "interstate  commerce"  and  whether  or  not  further  legisla- 
tion is  desirable  on  the  subject  of  the  relationship  between  employer  and 
employee. 

The  said  committee  shall  recommend  to  the  Congress  such  changes  as  they 
deem  desirable  in  said  Act  or  in  the  personnel  of  those  administering  said  Act  and 
shall  recommend  such  legislation  as  they  may  deem  desirable. 

The  committee,  or  any  subcommittee  thereof,  shall  have  power  to  hold  hearings 
and  to  sit  and  act  anywhere  within  or  without  the  District  of  Columbia  whether 
the  House  is  in  session  or  has  adjourned  or  is  in  recess ;  to  acquire  by  subpena  or 
otherwise  the  attendance  of  witnesses  and  the  production  of  books,  papers,  and 
documents ;  to  administer  oaths  ;  to  take  testimony  ;  to  have  printing  and  binding 
done :  and  to  make  such  expenditures  as  it  deems  advisable  within  the  amount 
appropriated  therefor.  Sul)penas  shall  be  issued  under  the  signature  of  the  chair- 
man of  the  committee  and  shall  be  served  by  any  person  designated  by  him.  The 
provisions  of  sections  102  to  104.  inclusive,  of  the  Revised  Statutes  shall  apply  in 
the  case  of  any  failure  of  any  witness  to  comply  with  any  subpena  or  to  testify 
when  summoned  under  authority  of  this  resolution. 
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B.  CORRESPONDENCE  BETWEEN  CHAIRMAN  HOWARD  W.  SMITH  AND 
THE  ATTORNEY  GENERAL  OF  THE  UNITED  STATES 

congeess  of  the  united  states, 

House  of  Representati\es, 
Washington,  B.C.,  March  18,  I9/f0. 
Hon.  Robert  H.  Jackson, 
The  Attorney  General,  Washington,  B.C. 

I)ear  Mr.  Attorney  General  :  I  have  your  letter  of  March  13  in  which  yor 
indicate  that  section  859  of  the  Revised  Statutes  (U.  S.  C,  title  28,  sec.  634) 
is  delaying  what  would  otherwise  be  prompt  enforcement  of  the  criminal  penalty 
of  section  6  of  the  Third  Deficiency  Appropriations  Act,  fiscal  year  1919  (U.  S.  C, 
title  IS,  sec.  201),  against  certain  members  and  employees  of  the  National  Labor 
Relatons  Board. 

In  your  letter,  you  pui-port  to  quote  section  859  of  the  Revised  Statutes,  and 
suggest  that,  because  of  this  section,  your  Department  cannot  resort  to  the  pro- 
ceedings before  our  committee  to  establish  a  case.  In  view  of  the  publicity  given 
jyour  letter,  I  regret  that  you  failed  to  quote  the  statute  correctly.  For  your 
information,  sec-tion  859  of  the  Revised  Statutes  reads  as  follows  : 

'•Sec.  859.  No  testimony  given  by  a  witness  before  either  House,  or  before 
any  committee  of  either  House,  or  before  any  joint  committee  established  by  a 
joint  or  concurrent  resolution  of  the  two  Houses  of  Congress,  shall  be  used  as 
evidence  in  any  criminal  proceeding  against  him  in  any  court,  except  in  a  prose- 
cution for  perjury  committed  in  giving  such  testimony.  But  an  official  paper  or 
record  produced  iy  him  is  not  within  the  said  privilege." 

I  have  italicized  the  important  sentence  of  the  statute  omitted  from  your  letter. 
That  sentence  which  excepts  oflScial  papers  and  records  from  the  immunity 
provisions  of  the  statute  has  appeared  in  section  859  since  its  original  enactment. 

In  view  of  the  fact  that  the  evidence  before  our  committee  with  respect  to 
lobbying  activities  of  members  and  employees  of  the  Labor  Board  consists 
almost  entirely  of  official  papers  and  records  from  the  Board's  files,  which  are 
specifically  exempted  by  the  sentence  of  the  statute  omitted  from  your  letter,  I 
am  at  a  loss  to  understand  why  you  were  not  informed  about  the  exception  dealing 
with  such  matter. 

Since  your  opinion  as  to  the  applicability  of  section  859  was  given  on  the 
basis  of  incomplete  and  inaccurate  information  as  to  what  that  section  con- 
tained, I  am  confident  that  you  will  now  agree  with  me  that  you  may  resort  at 
least  to  the  documentary  evidence  before  our  committee  and  that  this  evidence 
constitutes  such  prima  facie  evidence  of  the  violation  of  the  statute,  in  such  a 
great  number  of  instances,  as  to  require  your  further  action. 

I  thank  you  for  your  offer  to  cooperate  in  the  preparation  of  a  clarifying  amend- 
ment to  the  statute  prohibiting  the  use  of  Government  funds  for  lobbying 
activities. 

That  statute  makes  it  unlawful  to  use  any  part  of  a  Government  appropriation 
directly  or  indirectly  to  pay  for  any  personal  service,  telegram,  telephone,  letter, 
or  written  matter  to  influence  in  any  manner  a  Member  of  Congress  to  favor  or 
oppose  any  legislation  or  appropriation  by  Congress. 

You  will  recall  that  the  documentary  evidence  furnished  you  by  our  committee 
disclosed  the  use  of  all  of  these  devices  at  considerable  Government  expense  in  a 
Nation-wide  effort  to  influence  the  Senate  committee  in  opposition  to  any  amend- 
ment to  the  Wagner  Act  in  the  one  instance,  and  to  influence  the  House  committee 
in  any  reduction  in  the  appropriation  for  the  Labor  Board  in  the  other  instance. 

Pursuant  to  your  suggestion  as  to  an  amendment  to  the  present  statute,  I 
have  conferred  with  the  experts  of  the  Legislative  Counsel's  office  of  the  House 
of  Representatives  in  the  light  of  the  evidence  above  referred  to.  and  I  am  con- 
vinced that  the  applicability  of  the  present  statute  to  the  situation  disclosed  is 
clear  and  explicit. 

I  believe  that,  upon  further  examination  of  the  documentary  evidence  pre- 
viously laid  before  you,  you  will  agree  with  me  that  what  is  needed  is  not 
clarification,  but  enforcement  of  existing  law. 
With  kind  personal  regards,  I  am 
Sincerely  yours. 
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Office  of  the  Attorney  General, 

Washington,  D.  C,  March  13, 1940. 
Hon.  Howard  W.  Smith, 
House  of  Representatives, 
Washington,  D.C. 

My  Dear  Mr.  Congressman  :  Your  letter  of  February  27th  referring  to  activi- 
ties of  certain  officials  of  the  Labor  Board  in  relation  to  the  antilobbying  provi- 
sions of  the  Appropriation  Act  of  1919  quite  properly  says :  "Any  further  action 
lies  solely  in  the  province  of  the  Department  of  Justice. 

I  had  initiated  a  comprehensive  investigation  of  the  whole  matter  by  the  Fed- 
eral Bureau  of  Investigation.  This  is  necessitated  by  the  provisions  of  title  28, 
United  States  Code,  annotated,  section  634  that :  '"No  testimony  given  by  a  wit- 
ness before  either  House,  or  before  any  committee  of  either  House  of  Congress 
shall  be  used  as  evidence  in  any  criminal  proceeding  against  him  in  any  court, 
except  in  a  prosecution  for  perjury  committed  in  giving  such  testimony."  * 

As  this  Department  cannot  resort  to  your  proceedings  to  establish  a  case,  the 
determination  of  a  policy  should,  of  course,  await  the  results  of  our  investigation. 

Meanwhile,  I  am  impressed  with  the  practical  common  sense  of  your  own  sug- 
gestion that :  '"I  think  it  entirely  possible,  if  the  incident  referred  to  does  not 
constitute  a  violation  of  the  act,  that  Congress  would  desire  to  enact  necessary 
legislation  to  prevent  the  continuance  of  the  lobbying  activities  referred  to." 

A  prosecution  under  a  statute  so  uncertain  in  application  that  your  congres- 
sional committee  sought  an  opinion  of  the  Attorney  General  to  determine  its 
meaning  would,  of  course,  be  in  the  nature  of  a  test  case.  It  might  obtain  a 
judicial  decision  as  to  the  meaning  of  the  statute.  But  in  any  event,  the  final 
answer  of  the  courts  to  our  doubts  as  to  the  applicability  of  the  act  will  be  months 
or  perhaps  years  away. 

Meanwhile  Congress  could  quickly  and  with  certainty  rewrite  this  act  to  make 
it  say  just  what  Congress  wants  it  to  mean  and  to  place  upon  officials  whatever 
limitations  and  prohibitions  it  thinks  desirable.  Certainly,  as  to  the  future,  if 
Congress  regards  this  conduct  as  improper  it  should  express  itself  in  a  statute  that 
will  leave  neither  administrative  officials  nor  courts  nor  congressional  committees 
in  dcnibt. 

I  hope  you  will  obtain  such  a  clarification  of  the  act,  and  if  we  can  properly  be 
helpful,  we  will  be  glad  to  respond. 

^Vith  best  personal  good  wishes, 
Yours  very  truly, 

Robert  H.  Jackson, 

Attorney  General. 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C,  February  27, 1940. 
Attorney  General  of  the  United  States, 
Department  of  Justice,  Washington,  D.C. 

My  Dear  Mr.  Attorney  General  :  I  acknowledge  receipt  of  your  letter  of  the 
23d  in  reply  to  my  letter  of  February  13,  in  which  I  asked  for  your  opinion  as  to 
whether  there  had  been  a  violation  of  officials  of  the  National  Labor  Relations 
Board  of  section  201  of  title  18  of  the  United  States  Code  relative  to  the  use  of 
Government  appropriations  for  lobbying  activities. 

I  note  your  statement  that,  owing  to  precedents  established  by  your  predece.s- 
sors  you  are  impelled  to  reply  that  you  could  not,  with  propriety,  render  an  opin- 
ion to  a  committee  of  Congress  on  the  subject.  I  have  read  the  precedents  referred 
to  in  your  letter,  which  seem  to  me  fully  justify  your  position. 

It  is  regrettable  that  a  committee  of  Congress,  conducting  an  investigation 
under  specific  authority  with  a  view  to  recommending  remedial  legislation, 
should  not  have  the  benefit  of  the  advice  of  the  chief  law  officer  of  the  Govern- 
ment as  to  whether,  under  an  undisputed  statement  of  facts,  a  criminal  statute 
has  been  violated. 

I  tliink  it  entirely  possible,  if  the  incident  referred  to  does  not  eonsfit'.ite  a 
violation  of  the  act,  that  Congress  would  desire  to  enact  necessary  legislation  to 
prevent  the  continuance  of  the  lobbying  activities  referred  to. 

As  to  the  particular  incident  involved,  my  ctimmittee  is  charged  solely  with  the 
duty  of  investigation  and  report.  Any  further  action  lies  solely  in  the  province 
of  your  Department. 

With  kind  personal  regards,  I  am 
Sincerely  yours. 
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Office  of  the  Attoeney  General, 

„       „  _  „  WasM7igton,  B.C.,  February  23, 1940. 

Hon.  HowABD  W.  Smith, 

House  of  Representatives, 

Washington,  B.C. 

My  Deab  Mr.  Smith  :  I  have  your  letter  of  February  13,  asking  if  I  could  with 
propriety  give  your  committee  my  opinion  as  to  whether  the  testimony  before 
the  committee  established  a  violation  within  the  prohibition  of  United  States 
Code,  title  18,  section  201. 

Almost  from  the  beginning  of  the  Government  my  predecessors  have  with 
great  unanimity,  taken  the  position  that  the  statutes  prescribing  the  duties  of 
the  Attorney  General  do  not  authorize  him  to  render  opinions  to  the  Congress 
or  to  its  committees  or  Members. 

These  statutes  have  not  been  substantially  changed  since  1789.  As  early  as 
1818,  Attorney  General  Wirt,  and  as  late  as  October  4,  1939,  Attorney  General 
Murphy  each  ruled  that  under  the  statutes  Attorneys  General  are  not  authorized 
to  give  official  opinions  on  questions  of  law  except  upon  call  of  the  President  or 
the  head  of  an  executive  department  to  enable  him  to  decide  a  question  pending 
in  his  own  department  for  action.  It  has  been  pointed  out  that  the  effort  to 
advise  both  the  executive  and  the  legislative  branches  of  the  Government  would 
be  inappropriate  under  the  doctrine  of  separation  of  the  power  of  the  two 
branches,  and  that,  like  other  efforts  to  serve  two  masters,  such  a  practice  would 
Ukely  introduce  conflict  of  duties.  Congress  has  never  seen  fit  to  change  the 
statutes  so  construed,  and  I  take  it  that  in  spite  of  frequent  requests  for  opinions 
Congress  in  its  deliberate  judgment  has  acquiesced  in  the  meaning  so  uniformly 
ascribed  to  these  statutes  for  well  over  a  century. 

I  have  been  constrained  to  reach  this  conclusion  notwithstanding  the  Chairman 
of  the  National  Labor  Relations  Board,  who  I  understand  was  furnished  a  copy 
of  your  letter  to  me,  has  urged  that  in  responding  to  you,  I  fullv  consider  and 
discuss  the  legal  principles  involved. 

I  think  you  will  agree  that  the  rule,  both  well  established  and  wise,  requires 
me  to  answer  your  inquiry  that  I  could  not  with  propriety  render  the  opinion 
which  you  suggest. 

With  best  personal  regai'ds. 
Sincerely  yours, 

Robert  H.  Jackson, 

Attorney  General. 

House  of  Representatives, 
Special  Committee  to  Investigate 
The  National  Labor  Relations  Board, 

Washington,  B.C.,  February  13, 19^0. 

Hon.  Robert  H.  Jackson, 
Attorney  General, 
U.S.  Department  of  Justice, 
Washington,  B.C. 

My  Dear  Mr.  Attorney  General  :  During  the  course  of  the  hearings  before 
the  Special  Committee  to  Investigate  the  National  Labor  Relations  Board,  tes- 
timony was  introduced  of  the  activities  of  members  of  the  Board  and  certain 
employees,  and  a  question  arose  as  to  whether  the  testimony  came  within  the 
prohibition  of  title  18,  United  States  Code  Annotated,  section  201,  which  reads 
as  follows : 

"Use  of  appropriations  to  pay  for  personal  services  to  influence  members  of 
Congress  to  favor  or  oppose  legislation.  No  part  of  the  money  appropriated  by 
any  act  shall,  in  the  absence  of  express  authorization  by  Congress,  be  used  directly 
or  indirectly  to  pay  for  any  personal  service,  advertisement,  telegram,  telephone, 
letter,  printed  or  written  matter,  or  other  device,  intended  or  designed  to  influence 
in  any  manner  a  member  of  Congress,  to  favor  or  oppose,  by  vote  or  otherwise, 
any  legislation  or  appropriation  by  Congress,  whether  before  or  after  the  intro- 
duction of  any  bill  or  resolution  proposing  such  legislation  or  appropriation :  but 
this  shall  not  prevent  officers  and  employees  of  the  United  States  from  communi- 
cating to  Members  of  Congress  on  the  request  of  any  Member  or  to  Congress 
through  the  proper  official  channels,  requesst  for  legislation  or  appropriations 
which  they  deem  necessary  for  the  efficient  conduct  of  the  public  business. 
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"Any  officer  or  employee  of  the  United  States  who,  after  notice  and  hearing 
by  the  superior  officer  vested  with  the  power  of  removing  him,  is  found  to  have 
violated  or  attempting  to  violate  this  section,  shall  be  removed  by  such  superior 
officer  from  office  or  employment.  Any  officer  or  employee  of  the  United  States 
who  violates  or  attempts  to  violate  this  section  shall  also  be  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be  punished  by  a  fine  of  not  more  than 
$500  or  by  imprisonment  for  not  more  than  one  year,  or  both  (July  11,  1919,  c.  6, 
section  6,  41  Stat.  68.)" 

The  committee  decided  that  it  would  like  to  have  your  opinion  on  the  evidence 
before  proceeding  fuither  with  this  line  of  testimony.  I  was  therefoi'e  directed 
to  submit  the  question  to  you  and  ask  you  if  you  could  with  propriety  give  us 
your  opinion  on  the  subject. 

It  is  the  opinion  of  some  membei's  of  the  committee  that  the  actions  disclosed 
by  the  testimony  came  within  the  prohibition  of  the  statute,  and  that  it  would 
not  be  inopportune  to  direct  attention  to  the  fact  for  further  guidance  not 
only  of  the  National  Labor  Relations  Board,  but  of  other  governmental  agencies 
that  may  be  indulging  in  similar  practices. 

I  am  enclosing  for  your  information  and  consideration  the  transcript  of  the 
testimony  of  the  committee  for  last  Thursday  and  for  today  (February  8  and  13)  ; 
included  therein  are  the  exhibits  referred  to. 
Very  sincerely  yours, 

Howard  W.  Smith, 

Chairman. 


C.   COMPARATIVE  TEXT  OF  THE  NATIONAL  LABOR  RELATIONS  ACT 
AND  THE  PROPOSED  AMENDMENTS 

(For  the  information  of  the  House,  changes  proposed  to  be  made  by  the  bill 
(H.R.  8813)  in  the  National  Labor  Relations  Act  are  shown  as  follows:  Matter 
in  the  National  Labor  Relations  Act  which  is  proposed  to  be  omitted  is  enclosed 
in  black  brackets,  new  matter  which  is  proposed  to  be  added  is  shown  in  italics, 
and  matter  in  which  no  change  is  proposed  is  shown  in  roman  type. ) 

[Public — No.  198 — 74th  Congress] 

[S.  1958] 

AN  ACT  To  diminish  the  causes  of  labor  disputes  burdening  or  obstructing  interstate 
and  foreign  commerce,  to  create  a  National  Labor  Relations  Board,  and  for  other 
purposes 

Be  it  enacted  iy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled, 

FINDINGS  AND  POLICY 

Section  1.  The  [denial  by  employers  of  the  right  of  employees  to  organize 
and  the  refusal  by  employers  to  accept  the  procedure  of  collective  bargaining 
lead]  failure  to  bargain  collectively  leads  to  strikes  and  other  forms  of  industrial 
strife  or  unrest,  which  have  the  [intent  or  the]  necessary  effect  of  burdening 
or  obstructing  commerce  by  (a)  impairing  the  efficiency,  safety,  or  operation  of 
the  instrumentalities  of  commerce;  (b)  occurring  in  the  current  of  commerce: 
(c)  materially  affecting,  restraining,  or  controlling  the  flow  of  raw  materials  or 
manufactured  or  processed  goods  from  or  into  the  channels  of  commerce,  or  the 
prices  of  such  materials  or  goods  in  commerce;  or  (d)  causing  diminution  of 
employment  and  wages  in  such  volume  as  substantially  to  impair  or  disrupt 
the  market  for  goods  flowing  from  or  into  the  channels  of  commerce. 

The  inequality  of  bargaining  power  between  employees  who  do  not  possess 
full  freedom  of  association  or  actual  liberty  of  contract,  and  employers  who  are 
organized  in  the  corporate  or  other  forms  of  ownership  association  substantially 
burdens  and  affects  the  flow  of  commerce,  and  tends  to  aggravate  recurrent 
business  depressions,  by  depressing  wage  rates  and  the  purchasing  power  of  wage 
earners  in  industry  and  by  preventing  the  stabilization  of  competitive  wage  rates 
and  working  conditions  within  and  between  industries. 

Experience  has  proved  that  protection  by  law  of  the  right  of  employees  to 
organize  and  bargain  collectively  safeguards  commerce  from  injury,  impairment, 
or  interruption,  and  promotes  the  flow  of  commerce  by  removing  certain  recog- 
nized sources  of  industrial  strife  and  unrest,  by  encouraging  practices  fundamen- 
tal to  the  friendly  adjustment  of  industrial  disputes  arising  out  of  differences  as 
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to  wages,  hours,  or  other  working  conditions,  and  by  restoring  equality  of  bar- 
gaining power  between  employers  and  employees. 

It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  eliminate  the 
causes  of  certain  substantial  obstructions  to  the  free  flow  of  commerce  and  to 
mitigate  and  eliminate  these  obstructions  when  they  have  occurred  [by  encourag- 
ing the  practice  and  procedure  of  collective  bargaining  and]  by  protecting  the 
exercise  by  workers  of  full  freedom  of  association,  self-organization,  and  designa- 
tion of  representatives  of  their  own  choosing,  for  the  purpose  of  negotiating  the 
terms  and  conditions  of  their  employment  or  other  mutual  aid  or  protection. 

DEFINITIONS 

Sec.  2.  When  tised  in  this  Act — 

,(1)  The  term  "person"'  includes  one  or  more  individuals,  partnerships,  asso- 
ciations, corporations,  legal  representatives,  trustees,  trustees  in  bankruptcy,  or 
receivers. 

(2)  The  term  "employer"  includes  any  person  acting  in  the  interest  of  an 
employer,  directly  or  indirectly,  but  shall  not  include  the  United  States,  or  any 
State  or  political  subdivision  thereof,  or  any  person  subject  to  the  Railway 
Labor  Act,  as  amended  from  time  to  time,  or  any  labor  organization  (other  than 
when  acting  as  an  employer),  or  anyone  acting  in  the  capacity  of  officer  or  agent 
of  such  labor  organization. 

(3)  The  term  "employee"  shall  include  any  employee,  and  shall  not  be  limited 
to  the  employees  of  a  particular  employer,  unless  the  Act  explicity  states  other- 
wise, and  shall  include  any  individual  whose  work  has  ceased  as  a  consequence 
of,  or  in  connection  with,  any  current  lalior  dispute  or  because  of  any  unfair 
labor  practice,  and  who  has  not  obtained  any  otlier  regular  and  substantially 
equivalent  employment,  but  shall  not  include  any  individual  employed  as  an  agri- 
cultural laborer,  or  in  the  domestic  service  of  any  family  or  person  at  his  home, 
or  any  individual  employed  by  his  parent  or  spouse,  and  for  the  purposes  of  the 
provisions  or  section  10  (c)  relating  to  reinstatement  bi/  any  employer,  does  not 
include  any  employee  who  a  preponderance  of  the  testimony  taken  shows  has 
unllfully  engaged  in  violence  or  unlawful  destruction  or  seizure  of  property  in 
connection  xcith  any  current  labor  dispute  or  unfair  labor  practice  involving  such 
employer,  or  in  connection  with  any  organizational  activities  of  a  labor  organi- 
zation among  employees  of  such  employer.  For  the  purposes  of  this  subsection, 
"agricultural  laborer"  means  any  person  employed  in.  performing  ''agricultural 
labor"  as  that  term,  is  defined  in  section  1426  (/t)  of  the  Internal  Revenue  Code, 
as  amended. 

(4)  The  term  "representatives"  includes  any  individual  or  lalior  organization. 
(.5)   The  term  "labor  organization"'  means  any  organization  of  any  kind,  or 

any  agency  or  employee  representation  committee  or  plan,  in  which  employees 
participate  and  which  exists  for  the  purpose,  in  whole  or  in  part,  of  dealing  with 
employers  concerning  grievances,  labor  disputes,  wages,  rates  of  pay,  hours  of 
employment,  or  conditions  of  work. 

(6)  The  term  "commerce"  means  trade,  traffic,  commerce,  transportation,  or 
communication  among  the  several  States,  or  between  the  District  of  Columbia 
or  any  Territory  of  the  United  States  and  any  State  or  other  Territory,  or  be- 
tween any  foreign  country  and  any  State,  Territory,  or  the  District  of  Colum- 
bia, or  within  the  District  of  Columl)ia  or  any  Territory,  or  between  points  in 
the  same  State  but  through  any  other  State  or  any  Territory  or  the  District  of 
Columbia  or  any  foreign  coiuitry. 

(7)  The  term  "affecting  commerce"  means  in  commerce,  or  burdening  or 
obstructing  commerce  or  the  free  flow  of  commerce,  or  having  led  or  tending  to 
lead  to  a  labor  dispute  burdening  or  obstructing  commerce  or  the  free  flow  of 
commerce. 

(5)  The  term  "unfair  labor  practice"  means  any  unfair  labor  practice  listed  in 
section  S. 

(9)  The  term  "labor  dispute"  includes  any  controversy  concerning  terms, 
tenure,  or  conditions  of  employment,  or  concerning  the  association  or  representa- 
tion of  persons  in  negotiating,  fixing,  maintaining,  changing,  or  seeking  to 
arrange  terms  or  conditions  o  f employment,  regardless  of  whether  the  disputants 
stand  in  the  proximate  relation  of  employer  and  employee. 

(10)  The  term  "National  Labor  Relations  Board"  means  the  National  Labor 
Relations  Board  created  by  section  3  of  this  Act. 
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(11)  [The  term  "old  Board"  means  the  National  Labor  Relations  Board  estab- 
lished by  Executive  Order  Numbered  6763  of  the  President  on  June  1:9,  1934, 
pursuant  to  Public  Resolution  Numbered  44,  approved  Jiuie  19,  1934  (48  Stat. 
1183),  and  reestablished  and  continued  by  Executive  Order  Numbered  7074  of  the 
President  of  June  15,  1935,  pursuant  to  Title  I  of  the  National  Industrial  Recovery 
Act  (48  Stat.  195)  as  amended  and  continued  by  Senate  Joint  Resolution  133 
approved  June  14.  1935.]  The  term  ''Adniinistrutor"  means  the  Administrator  of 
the  National  Labor  Relations  Act  provided  for  in  section  3(d). 

{12)  The  terms  •'collective  hargnining"  and  ''bargain  collectively"  shall  be 
deemed  to  include  the  requirement  that  an  employer  or  his  representatives  meet 
and  confer  with  his  employees  or  their  representatives,  listen  tojheir  complaints, 
discuss  differences,  and  make  every  reasonable  effort  to  compose  snch  differences, 
but  ■■ihall  not  be  construed  as  compelling  or  coercing  either  party  to  reach  an 
agreement  or  to  submit  counterproposals. 

NATIONAL  LABOR  KELATIONS  BOARD 

Administrator  of  the  National  Labor  Relations  Act 

Sec.  3.  (a)  There  is  hereby  created  a  board,  to  be  known  as  the  "National 
Labor  Relations  Board"  ([hereinafter  referred  to  as]  i)i  this  Act  called  the 
"Board" ) ,  which  shall  be  composed  of  three  members,  who  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate.  One  of  the 
■original  members  shall  be  appointed  for  a  term  of  one  year,  one  for  a  term  of 
three  years,  and  one  for  a  term  of  five  years,  but  their  successors  shall  be  ap- 
pointed for  terms  of  five  years  each,  except  that  any  individual  chosen  to  fill  a 
xacancy  shall  be  appointed  only  for  the  unexpired  term  of  the  member  whom  he 
shall  succeed.  The  President  shall  designate  one  member  to  serve  as  chairman  of 
the  Board.  Not  more  than  two  of  the  members  of  the  Board  shall  be  members  of 
the  same  political  party.  Any  member  of  the  Board  may  be  removed  by  the  Presi- 
dent, upon  notice  and  hearing,  for  neglect  of  duty  or  malfeasance  in  office,  but 
for  no  other  cause.  It  shall  be  the  duty  of  the  Board,  as  hereinfater  provided,  to 
hear  and  determine  complaints  made  and  filed  with  it  by  the  Administrator 
charging  persons  with  engaging  in  unfair  labor  practices,  to  hold  and  super- 
vise elections  to  ascertain  representatives  tvho  have  been  selected  for  the  pur- 
poses of  collective  bargaining,  to  determine  units  appropriate  for  the  purpose  of 
collective  bargaining  and  to  exercise  such  other  functions  as  are  conferred  upon 
it  by  this  Act. 

(b)  A  vacancy  in  the  Board  shall  not  impair  the  right  of  the  remaining  mem- 
bers to  exercise  all  the  powers  of  the  Board,  and  two  members  of  the  Board 
shall,  at  all  times,  constitute  a  quorum.  The  Board  shall  have  an  oflicial  seal 
which  shall  be  judicially  noticed. 

(c)  The  Board  shall  at  the  close  of  each  fiscal  year  make  a  report  in  writing  to 
Congress  and  to  the  President  stating  in  detail  the  cases  it  has  heard,  the  deci- 
sions it  has  rendered,  the  names,  salaries,  and  duties  of  all  employees  and  officers 
in  the  employ  or  under  the  supervision  of  the  Board,  and  an  account  of  all 
moneys  it  has  disbursed. 

(d)  There  is  hereby  established  an  Administrator  of  the  National  Labor  Rela- 
tions Act.  The  Administrator  shall  be  appointed  by  the  Preside^H,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  shall  receive  compensation  at  the  rate  of 
$10,000  per  annum.  He  shall  not  engage  in  any  other  business,  vocation,  or  etn- 
ployment.  The  Administrator  may  appoint,  irithout  regard  to  the  provisions  of 
the  civil-service  laws  but  .subject  to  the  Classification  Act  of  1923,  as  amended,  an 
executive  secretary,  and  such  attorneys  and  regional  directors,  and  may  appoint 
S2(ch  other  employes,  with  regard  to  existing  laws  applicable  to  the  employment 
and  compensation  of  officers  and  employees  of  the  United  States,  as  he  may  from 
time  to  time  find  necessary.  The  Administrator  may  establish  or  utilize  such  re- 
gional, local,  or  other  agencies,  and  utilize  such  voluntary  and  uncompensated 
services,  as  may  from  time  to  time  be  needed.  Attorneys  appointed  under  this 
subsection  may,  in  the  discretion  of  the  Administrator,  appear  for  and  represent 
the  Administrator  in  any  case  in  court.  In  case  of  a  vacancy  in  the  office  of  Ad- 
ministrator,  or  in  case  of  the  absence  of  the  Administrator,  the  President  shall 
designate  the  offler  or  employee  of  the  Administrator  tcho  shall  serve  as  Ad- 
ministrator during  such  vacancy  or  absence.  Expenses  of  the  Administrator,  in- 
cluding all  necessary  traveling  and  subsistence  expenses  incurred  by  the  Admin- 
istrator or  employees  of  the  Administrator  under  his  orders  while  atcay  from  his 
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or  their  official  station  shall  he  allowed  and  paid  on  the  presentation  of  itemized 
vouchers  therefor  approved  hy  the  Administrator  or  by  any  employee  he  desig- 
nates for  that  purpose.  It  shall  he  the  duty  of  the  Administrator,  as  hereinafter 
provided,  to  investigate  charges  of  unfair  labor  practices,  to  issue  complaints  if 
he  has  reasonable  cause  to  believe  such  charges  are  true,  to  prosecute  such  com- 
plaints before  the  Board,  to  make  application  to  the  courts  for  enforcement  of 
orders  of  the  Board,  and  to  exercise  such  other  functions  as  are  conferred  on  him 
hy  this  Act.  The  Administrator  shall  he  made  a  party  to  all  proceedings  before 
the  Board,  and  shall  present  such  testimony  therein  and  request  the  Board  to 
take  such  action  trith  respect  thereto  as  in  his  opinion  will  carry  out  the  policies  of 
this  Act.  Any  fmwtion  which  may  be  exercised  by  the  Administrator  may  also  be 
exercised  by  any  officer  or  employee  or  agency  of  the  Administrator  designated 
by  the  Administrator  for  that  purpose. 

Sec.  4.  (a)  Each  member  of  the  Board  shall  receive  a  salary  of  $10,000  a  year, 
shall  be  eligible  for  reappointment,  and  shall  not  engage  in  any  other  business, 
vocation,  or  employment.  The  Board  [shall!  may  appoint,  without  regard  for 
the  provisions  of  the  civil-service  laws  but  subject  to  the  Classification  Act  of 
1923,  as  amended,  an  executive  secretary,  a  secretary  to  each  member,  and  such 
attorneys  [,  examiners,  and  regional  directors.]  and  and  trial  examiners,  [shall] 
may  appoint  such  other  employees  with  regard  to  existing  laws  applicable  to  the 
employment  and  compensation  of  oflScers  and  employees  of  the  United  States, 
as  it  may  from  time  to  time  find  necessary  for  the  proper  performance  of  its 
duties  and  as  may  be  from  time  to  time  appropriated  for  by  Congress.  [The 
Board  may  establish  or  utilize  such  regional,  local,  or  other  agencies,  and 
utilize  such  voluntary  and  uncompensated  services,  as  may  from  time  to  time 
be  needed.  Attorneys  appointed  under  this  section  may,  at  this  direction  of  the 
Board,  appear  for  and  represent  the  Board  in  any  case  in  court]  Nothing  in  this 
Act  shall  be  construed  to  authorize  the  Board  or  the  Administrator  to  appoint 
individuals  for  the  purpose  of  conciliation  or  mediation  [(]  or  for  statistical 
work  [).  where  such  service  may  be  obtained  from  the  Department  of  T^abor]. 

£(b)  Upon  the  appointment  of  the  three  original  members  of  tlie  Board  and 
the  designation  of  its  chairman,  the  old  Board  shall  cease  to  exist.  All  em- 
ployees of  the  old  Board  shall  be  transferred  to  and  become  employees  of  the 
Board  with  salaries  under  the  Classification  Act  of  1923,  as  amended,  without 
acquiring  by  such  transfer  a  permanent  or  civil-service  status.  All  records, 
papers,  and  property  of  the  old  Board  shall  become  records,  papers,  and  prop- 
erty of  the  Board,  and  all  unexpended  funds  and  approriations  for  the  use  and 
maintenance  of  the  old  Board  shall  become  funds  and  appropriations  available 
to  be  expended  by  the  Board  in  the  exercise  of  the  powers,  authority,  and  duties 
confered  on  it  by  this  Act] 

[(c)]  (6)  All  of  the  expenses  of  the  Board,  including  all  necessary  traveling 
and  subsistence  expenses  outside  the  District  of  Columbia  incurred  by  the  mem- 
bers or  employees  of  the  Board  under  its  orders,  shall  be  allowed  and  paid  on 
the  presentation  of  itemized  vouchers  therefor  approved  by  the  Board  or  by  any 
individual  it  designates  for  that  purpose. 

Sec.  5.  The  principal  lofflce]  offices  of  the  Board  and  of  the  Administrator,  re- 
spectively, shall  be  in  the  District  of  Columbia,  but  [it  may  meet  and]  they  may 
exercise  any  or  all  of  [its]  their  respective  powers  at  any  other  place.  The 
Board  may,"  by  one  or  more  of  its  members  or  by  such  [agents  or  agencies]  trial 
examiner  or  examiners  as  it  may  designate,  [prosecute  any  inquiry  necessary  to 
its  functions]  coynluct  lieariiigs  in  any  part  of  the  United  States.  [A  member 
who  participates  in  such  an  inquiry  shall  not  be  disqualified]  The  conducting  of 
any  such  hearing  by  a  member  shall  not  disqualify  such  member  from  subse- 
quently participating  in  a  decision  of  the  Board  in  the  same  case. 

Sec.  6.  The  Board  and  the  Administrator,  respeetively,  shall  have  authority 
from  time  to  time  to  make,  amend,  and  rescind  such  rules  and  regulations  as  may 
be  necessary  to  carry  out  [the  provisions  of]  their  respective  functions  under 
this  Act.  Such  rules  and  regulations  shall  be  effective  upon  publication  in  the 
manner  which  the  Board  or  the  Administrator,  as  the  case  may  be,  shall  pre- 
scribe. 

RIGHTS    OF    EMPLOYEES 

Sec.  7.  Employees  shall  have  the  right  to  self-organization,  to  form,  join,  or 
assist  labor  organizations,  to  bargain  collectively  through  representatives  of  their 
own  choosing,  and  to  engage  in  concerted  activities,  for  the  purpose  of  collective 
bargaining  or  other  mutual  aid  or  protection. 
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Sec.  8.  It  shall  be  an  unfair  labor  practice  for  an  employer — 

( 1 )  To  interfere  with,  restrain,  or  coerce  employees  in  the  exercise  of  the  rights 
guaranteed  in  section  7,  hut  nothing  in  this  section  or  in  this  act  shall  be  construed 
or  interpreted  to  prohibit  any  expressions  of  opinion  with  respect  to  any  matter 
which  may  be  of  interest  to  employees  or  the  general  public,  provided  that  such 
expressions  of  opinion  are  not  accompanied  by  acts  of  coercion,  intimidation,  dis- 
crimination, or  threats  thereof. 

(2)  To  dominate  or  interfere  with  the  formation  or  administration  of  any  labor 
organization  or  contribute  financial  or  other  support  to  it :  Provided,  That  subject 
to  rules  and  regvilations  made  and  published  by  the  Board  pursuant  to  section 
6(a),  an  employer  shall  not  be  prohibited  from  permitting  employees  to  confer 
with  him  during  working  hours  without  loss  of  time  or  pay. 

(3)  By  discrimination  in  regard  to  hire  or  tenure  of  employment  or  any  term  or 
condition  of  employment  to  encourage  or  discourage  membership  in  any  labor 
organization :  Provided.  That  nothing  in  this  Act.  or  in  the  National  Industrial 
Recovery  Act  (U.S.C,  Supp.  VII,  title  15.  sees.  701-712).  as  amended  from  time 
to  time,  or  in  any  code  or  agreement  approved  or  prescribed  thereunder,  or  in  any 
other  statute  of  the  United  States,  shall  preclude  an  employer  from  making  an 
agreement  with  a  labor  organization  (not  established,  maintained,  or  assisted  by 
any  action  defined  in  this  Act  as  an  unfair  labor  practice)  to  require  as  a  condition 
of  employment  membership  therein,  if  such  labor  organization  is  the  representa- 
tive of  the  employees  as  provided  in  section  9(a),  in  the  appropriate  collective 
bargaining  unit  covered  by  such  agreement  when  made. 

(4)  To  discharge  or  otherwise  discriminate  against  an  employee  because  he  has 
filed  charges  or  given  testimony  under  this  Act. 

(.5)  To  refuse  to  bargain  collectively  with  the  representatives  of  his  employees, 
subject  to  the  provisions  of  section  9(a).  except  that  such  refusal  to  bargain,  col- 
lectively Kith  any  such  representative  shaM  not,  unless  a  certification  with  respect 
to  ftuch  representative  is  in  effect  under  section  9,  be  an  unfair  labor  practice  in 
any  case  ichere  any  other  such  representative  {not  established,  maintained,  or 
assisted  by  any  action  defined  in  this  Act  as  an  unfair  labor  practice)  has  made  a 
claim  that  it  represents  a  majority  of  the  employees  in  a  conflicting  bargaining 
unit. 

REPRESENTATrVES   AND   ELECTIONS 

Sec.  9.  (a)  Representatives  designated  or  selected  for  the  purposes  of  collective 
bargaining  by  the  majority  of  the  employees  in  a  unit  appropriate  for  such  pur- 
poses, shall  be  the  exclusive  representatives  of  all  the  employees  in  such  unit  for 
the  purposes  of  collective  bargaining  in  respect  to  rates  of  pay,  wages,  hours  of 
employment,  or  other  conditions  of  employment :  Provided,  That  any  individual 
employee  or  a  group  of  employees  shall  have  the  right  at  any  time  to  present 
grievances  to  their  employer. 

(b)  The  Board  shall  upon  application  under,  and  subject  to  the  provisions  of, 
subsection  (c)  of  this  section,  [decide]  determine  in  each  case  whether,  in  order  to 
insure  to  employees  the  full  benefit  of  their  right  to  self-organization  and  to  collec- 
tive bargaining,  [and  otherwise  to  effectuate  the  policies  of  this  Act.l  the  unit 
appropriate  for  the  purposes  of  collective  bargaining  shall  be  the  employer  unit, 
craft  unit,  plant  unit,  or  subdivision  thereof. 

(c)  [whenever  a  question  affecting  commerce  arises  concerning  the  representa- 
tion of  employees,  the  Board  may  investigate  such  controversy  and  certify  to  the 
parties,  in  writing,  the  name  or  names  of  the  representatives  that  have  been  desig- 
nated or  selected.  In  any  such  investigation,  the  Board  shall  provide  for  an  appro- 
priate hearing  upon  due  notice,  either  in  conjunction  with  a  proceeding  under 
section  10  or  otherwise,  and  may  take  a  secret  ballot  of  employees,  or  utilize  any 
other  suitable  method  to  ascertain  such  representatives].  Whenever  written 
application  is  made  to  the  Board  under  oath — 

(i )  by  an  employer  alleging  that  two  or  more  representatives  have  each  pre- 
sented to  him  a  claim  with  respect  to  the  same  bargaining  unit  that  it  repre- 
sents a  majority  of  his  employees  in  such  bargaining  unit,  that  none  of  such 
representatives  is  a  labor  organization  established,  maintained,  or  assisted  by 
any  action  defined-  in  section  8  as  an  unfair  labor  practice,  and  that  such 
employer  intends  to  bargain  collectively  with  the  representatives  designated 
for  that  purpose  by  the  majority  of  his  employees  in  the  unit  determined  by 
the  Board  to  be  appropriate  for  the  purposes  of  collective  bargaining  rvhen 
such  representatives  are  ascertained,  or 
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{2)  hy  employees,  or  a  representative  representing  employees,  of  any  em- 
ployer irho  constitute  not  less  than  20  per  centum  of  the  employees  in  tlie 
bargaiuiny  unit  claimed  to  be  appropriate  for  the  purpose  of  collective  har- 
gaininy,  allcyiny  {A)  that  a  controversy  has  arisen  among  the  employees  in 
the  unit  so  claimed  as  to  icho  have  been  designated  their  representative  or 
representatives  for  collective  bargaining,  or  whether  the  majority  of  the 
employees  in  stich  unit  have  designated  a  representative  or  representatives  for 
collective  bargaining,  or  {B)  that  a  controversy  has  arisen  as  to  the  unit  or 
units  appropriate  for  the  purposes  of  collective  bargaining,  and  (C)  that  they 
are  not  members  of,  or  that  such,  representative  is  not,  a  labor  organization 
established,  maintained,  or  assisted  by  any  action  defined  in  section  8  as  an 
unfair  labor  practice, 
the  Board  shall  give  due  notice  to  interested,  persons  of  the  filing  of  such  applica- 
tion and  set  the  question  for  hearing  within  a  reasonable  time  either  in  conjunction 
with  a  proceeding  under  section  JO  or  otherwise.  Any  interested  person  may  file 
tvith  the  Board  an  intervening  application,  which  shall  be  under  oath  and  be  in 
such  form  and  contain  such  allegations  as  the  Board  may  by  rules  and  regulations 
prescribe.  If  upon  the  evidence  adduced  at  the  hearing  the  Board  finds  that  the 
allegations  of  the  application  are  true  and  that  the  question  is  one  affecting  com- 
m,erce.  it  shall,  subject  to  the  provisions  of  subsection  (e).  by  order  determine  the 
unit  appropriate  for  the  purposes  of  collective  bargaining,  which  shall  in  no  case 
be  larger  than  the  largest  unit  claimed,  in  an  applieation  filed  by  employees  or 
representatives  in  the  proceeding.  After  determining  the  unit  appropriate  for  col- 
lective bargaining,  the  Board  shall  take  a  secret  ballot  of  employees  in  the  unit 
so  determined  and  by  ^order  certify  the  name  or  names  of  the  repersentatives  irhich 
a  majority  of  the  employees  voting  have  designated  or  selected  as  their  represen- 
tive  or  representaitves  for  collective  bargaining,  ^ueh  certification  shall  be  effec- 
tive for  one  year  from  the  date  of  the  entry  of  such  order. 

(d)  Whenever  an  order  of  the  Board  made  pursuant  to  section  10  (c)  is  based 
in  wliole  or  in  part  upon  facts  certified  following  an  investisation  pursuant  to 
subsection  (c)  of  this  section,  and  tl)ere  is  a  petition  for  the  enforcement  or  re- 
view of  sucli  order,  such  certification  and  tlie  record  of  sucli  investigation  sliall 
be  included  in  the  transcript  of  the  entire  record  required  to  be  filed  under  sub- 
sections 10  (e)  or  10  (f),  and  thereupon  the  decree  of  the  court  enforcing,  modi- 
fying, or  setting  aside  in  whole  or  in  part  the  order  of  the  Board  shall  he  made 
and  entered  upon  the  pleadings,  testimony,  and  proceedings  set  forth  in  such 
transcript. 

(e)  Whenever  tu'o  or  more  representatives  in  applications  filed  in  a  proceeding 
under  subsection  (&)  have  each  alleged  with  respect  to  conflicting  bargaining 
units  that  a  majority  of  the  employees  therein  have  authorized  such  representa- 
tive to  be  their  representative  for  collective  bargaining,  the  Board  shall  malce  a 
finding  to  that  effect  and  shall  not  have  any  poiver  to  determine  the  unit  appro- 
priate for  the  purposes  of  collective  bargaining  until  such  representatives  have  by 
written  agreement  settled  the  dispute  between  them  as  to  the  appropriate  unit, 
or  to  determine  any  unit  to  be  appropriate  for  such  purposes  which  is  not  specified 
and  agreed  upon  in  sucli  agreement  as  being  appropriate  for  such  purposes. 
For  the  purposes  of  this  subsection  'representative'  does  not  include  a  labor  or- 
ganization established,  maintained,  or  assisted  by  any  action  defined  in  this  Act 
as  an  unfair  labor  practice. 

PREVENTIOX    OF    TTNFAIR    LABOR    PRACTICES 

Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter  provided,  to  prevent  any 
person  from  engaging  in  any  unfair  labor  practice  (listed  in  section  8)  affecting 
commerce.  This  power  shall  be  exclusive,  and  shall  not  be  affected  by  any  other 
means  of  adjustment  or  prevention  that  has  been  or  may  be  established  by  agree- 
nient,  code,  law,  or  otherwise. 

(b)  Whenever  it  is  charged  that  any  person  has  engaged  in  or  is  engaging  in 
any  such  unfair  labor  practice,  the  ^Board,  or  any  agent  or  agency  designated 
by  the  Board  for  such  purposes!  Administrator  shall  investigate  such  charge, 
and  if  he  has  reasonable  cause  to  believe  such  charge  is  true,  lie  shall  [liave 
power  to]  issue  and  cause  to  be  served  upon  such  person  a  complaint  stating 
Cthe  charges  in  that  respect,  and  containing  a  notice  of  hearing  before  the  Board, 
or  before  a  designated  agent  or  agency,  at  a  place  therein  fixed,  not  less  than  five 
days  after  the  serving  of  said  complaint]  such  charge,  except  that  the  Adminis- 
trator shall  not  have  power  to  issue  a  complaint  stating  a  charge  of  any  unfair 
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laior  practice  ichicli  occurred  more  tlwn  six  months  prior  to  the  date  on  rrhich 
such  charge  teas  filed  loith  the  Administrator.  Upon  the  filing  hy  the  Administra- 
tor of  such  complaint  with  the  Board,  the  Board  shall  set  the  case  for  hearing 
before  the  Board  or  a  memMr  thereof,  or  before  a  designated  trial  examiner  or 
examiners,  at  a  place  which  the  Board  shall  fix,  not  less  than  fifteen  days  after 
the  serving  of  such  complaint.  Any  such  complaint  may,  with  the  approval  of 
the  Board,  or  ivith  the  approval  of  the  member,  examiner,  or  examiners  conduct- 
ing the  hearing,  be  amended  by  [Hie  member,  agent,  or  agency  conducting  the 
hearing  or  the  Board  in  its  discretion]  the  Administrator  at  any  time  prior  to 
the  issuance  of  an  order  based  thereon.  The  person  so  complained  of  shall  have 
the  right  to  file  an  answer  to  the  original  or  amended  complaint  and  to  appear 
in  person  or  otherwise  and  give  testimony  at  the  place  and  time  fixed  [in  the 
complaint]  by  the  Board.  In  the  discretion  of  the  Board,  or  the  member,  tagent 
or  agency]  examiner,  or  examiners  conducting  the  hearing  for  the  Board],  any 
other  person  may  be  allowed  to  intervene  in  the  said  proceeding  and  to  present 
testimony.  [In  any  such  proceeding  the  rules  of  evidence  prevailing  in  courts 
of  law  01-  equity  shall  not  be  controlling.]  Any  such  proceeding  shall,  so  far  as 
practicable,  be  conducted  in  accordance  with  the  rules  of  evidence  applicable  in 
the  district  courts  of  the  United  States  under  the  Rules  of  Civil  Procedure  for 
the  District  Courts  of  the  United  States,  adopted  by  the  Supreme  Court  of  the 
United  States  pursuant  to  the  Act  of  June  liJ,  1934  {U.S.C.,  title  28,  sees.  723-B, 
72J-6'). 

(c)  The  testimony  taken  by  [such  member  ,agent,  or  agency  or  the  Board] 
the  Board,  member,  examiner,  or  examiners  shall  be  reduced  to  writing  and  filed 
with  the  Board.  Thereafter,  in  its  discretion,  the  Board  upon  notice  may  take 
further  testimony  or  hear  argument.  If  upon  [all]  tlie  preponderance  of  the  tes- 
timony taken  the  Board  shall  be  of  the  opinion  that  any  person  named  in  the 
compfaint  has  engaged  in  or  is  engaging  in  any  such  unfair  lal)or  practice,  theu 
the  Board  shall  state  its  findings  of  fact  and  shall  issue  and  cause  to  be  served  on 
such  person  an  order  requiring  such  person  to  cease  and  desist  from  such  unfair 
labor  practice,  and  to  take  such  aflirmative  action  requested  in  the  complaint, 
which  mail  include  [(including]  reinstatement  of  employees  with  or  without 
back  pay  [)].  as  will  effectuate  the  policies  of  this  Act.  Such  order  may  further 
re(iuire  such  person  to  make  reports  from  time  to  time  to  the  Administrator 
showing  the  extent  to  which  he  has  complied  with  the  order.  If  upon  [all]  the 
preponderance  of  the  testimony  taken  the  Board  shall  not  be  of  the  opinion  in 
the  case  of  any  person  named  in  the  complaint  that  [no  person  named  in  the 
complaint]  suclh  person  has  engaged  in  or  is  engaging  in  any  such  unfair  labor 
practice,  then  the  Board  shall  state  its  findings  of  fact  and  shall  issue  an  order 
dismissing  the  said  complaint  as  to  such  person.  No  order  of  the  Board  or  of  any 
court  requiring  the  payment  by  an  employer  of  money  by  reason  of  a  finding 
that  such  employer  has  engaged  in  or  is  engaging  in  any  unfair  labor  practice 
shall  require  such  payment  with  respect  to  a  period  longer  than  six  months,  or 
with  respect  to  a,  period  which  when  added  to  any  previous  period  with  respect 
to  tchich  such  payment  was  required  either  by  the  Board  or  by  any  court  by 
reason  of  the  same  finding,  is  longer  than  six  months.  In  ease  the  testimony 
taken  is  taken  before  a  member  of  the  Board,  or  before  an  examiner  or  exami- 
ners thereof,  such  member,  or  such  examiner  or  examiners,  as  the  case  may  be, 
shall  issue  and  cause  to  be  served  on  the  parties  to  the  proceeding  a  proposed 
report,  together  with  a  recommended  order,  which  shall  be  filed  with  the  Board, 
and  if  no  exceptions  are  filed  within  twenty  days  after  service  thereof  upon  such 
parties,  or  within  such  further  period  as  the  Board  may  authorize,  such  recom- 
mended order  shall  become  the  order  of  the  Board  and  become  effective  as  therein 
prescribed. 

(d)  Until  a  transcript  of  the  record  in  a  case  shall  have  been  filed  in  a  court, 
as  hereinafter  provided,  the  Board  may,  at  any  time,  upon  reasonable  notice  and 
in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in  part, 
any  finding  or  order  made  or  issued  by  it  or  by  any  member,  examiner,  or  exami- 
ners thereof. 

'•(e)  The  [Board  shall  have  power  to]  Administrator  shall  at  the  request  of 
the  Board,  or  may  on  his  own  motion,  petition  any  circuit  court  of  appeals  of  the 
United  States  (including  the  United  States  Court  of  Appeals  [of]  for  the  Dis- 
trict of  Columbia),  or  if  all  the  circuit  courts  of  appeals  to  which  application 
may  be  made  are  in  vacation,  any  district  court  of  the  United  States  (including 
the  [Supreme  Court  of]  District  Court  of  the  United  States  for  the  District  of" 
Columbia)  within  any  circuit  or  district,  respectively,  wherein  the  unfair  labor- 
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practice  in  qnestion  occurred  or  wherein  such  person  resides  or  transacts  busi- 
ness, for  the  enforcement  of  such  order  and  for  appropriate  temporary  relief 
or  restraining  order,  and  shall  [certify  and]  file  in  the  court  a  transcript  of  the 
entire  record  in  the  proceeding,  certified  hy  the  Board,  including  the  pleadings 
and  testimony  upon  which  such  order  was  entered  and  the  findings  and  order  of 
the  Board.  Upon  such  filing  the  court  shall  cause  notice  thereof  to  be  ser\'ed 
upon  such  person,  and  thereupon  shall  have  jurisdiction  of  the  proceeding  and 
of  the  question  detennined  therein,  and  shall  have  power  to  grant  such  tempo- 
rary relief  or  restraining  order  as  it  deems  just  and  proper,  and  to  make  and 
enter  upon  the  pleadings,  testimony,  and  proceedings  set  forth  in  such  transcript 
a  decree  enforcing,  modifying,  and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board.  No  objection  that  has  not  been  urged 
before  the  Board,  its  member,  [agent,  or  agency]  examiner,  or  examiners  shall 
be  considered  by  the  court,  unless  the  failure  or  neglect  to  urge  such  objection 
shall  be  excused  because  of  extraordinary  circumstances.  The  findings  of  the 
Board  as  to  the  facts  [if  supported  by  evidence]  shall  be  conclusive  unless  it  is 
made  to  appear  to  the  satisfaction  of  the  court  (1)  that  the  findings  of  fact  are 
clearly  erroneous,  or  (2)  that  the  findings  of  fact  arc  not  supported  hy  substan- 
tial evidence.  If  either  party  shall  apply  to  the  court  for  leave  to  adduce  addi- 
tional evidence  and  shall  show  to  the  satisfaction  of  the  court  that  such  addi- 
tional evidence  is  material  and  that  there  were  reasonable  grounds  for  the 
failure  to  adduce  such  evidence  in  the  hearing  before  the  Board,  its  member, 
[agent,  or  agency]  examiner,  or  examiners  the  court  may  order  such  additional 
evidence  to  be  taken  before  the  Board,  its  member,  [agent,  or  agency]  examiner 
or  examiners  and  to  be  made  a  part  of  the  transcript.  The  Board  may  modify  its 
findings  as  to  the  facts,  or  make  new  findings,  by  reason  of  additional  evidence 
so  taken  and  filed,  and  it  shall  file  such  modified  or  new  findings,  which  [,  if 
supported  by  evidence]  shall  be  conclusive  unless  it  is  made  to  appear  to  the 
satisfaction  of  the  court  (1)  that  such  findings  are  clearly  erroneous,  or  (2) 
that  such  findings  arc  not  supported  hy  suhstantial  evidence,  and  [it]  the  Board 
shall  file  its  recommendations,  if  any,  for  the  modification  or  setting  aside  of 
its  original  order.  The  jurisdiction  of  the  court  shall  be  exclusive  and  its  judg- 
ment and  decree  shall  be  final,  except  that  the  same  shall  be  subject  to  review 
by  the  appropriate  circuit  court  of  appeals  if  application  was  made  to  the  dis- 
trict court  as  hereinabove  provided,  and  by  the  Supreme  Court  of  the  United 
States  upon  writ  of  certiorari  or  certification  as  provided  in  sections  239  and 
240  of  the  Judicial  Code,  as  amended  (U.S.C,  title  28,  sees.  346  and  347). 

(f )  Any  person  aggrieved  by  a  final  order  of  the  Board  ( including  a  final  order 
under  sectioti  9)  granting  or  denying  in  whole  or  in  part  the  relief  sought  may 
obtain  a  review  of  such  order  in  any  circuit  court  of  appeals  of  tlie  United  States 
in  the  circuit  wherein  the  unfair  labor  practice  in  question  was  alleged  to  have 
been  engaged  in  or  wherein  such  person  resides  or  transacts  business,  or  in  the 
United  States  Court  of  Appeals  [of]  for  the  District  of  Columbia,  by  filing  in 
such  court  a  written  petition  praying  that  the  order  of  the  Board  be  modified  or 
sot  aside.  A  copy  of  such  petition  shall  be  forthwith  served  upon  the  [Board] 
Administrator,  and  thereupon  the  aggrieved  party  shall  file  in  the  court  a  tran- 
script of  the  entire  record  in  the  proceeding,  certified  by  the  Board,  including 
the  pleading  and  testimony  upon  which  the  order  complained  of  was  entered  and 
the  findings  and  order  of  the  Board.  Upon  such  filing,  the  court  shall  proceed 
in  the  same  manner  as  in  the  case  of  an  application  by  the  [Board]  Adminis- 
trator under  subsection  (e),  and  shall  have  the  same  exclusive  jurisdiction  to 
grant  to  the  [Board]  Administrator  such  temporary  relief  or  restraining  order 
as  it  deems  just  and  proper,  and  in  like  manner  to  make  and  enter  a  decree  en- 
forcing, modifying,  and  enforcing  as  so  modified,  or  setting  aside  in  whole  or  in 
part  the  order  of  the  Board :  and  the  findings  of  the  Board  as  to  the  facts  [,  if 
supported  by  evidence,]  shall  in  lilce  manner  be  conchisive,  unless  it  is  made  to 
appear  to  the  satisfaction  of  the  court  (1)  that  the  findings  of  fact  are  clearly 
erroneous,  or  (2)  that  the  findings  of  fact  are  not  supported  hy  substantial 
evidence. 

(g)  The  commencement  of  proceedings  under  subsection  (e)  or  (f )  of  this 
section  shall  not,  unless  specifically  ordered  by  the  court,  operate  as  a  stay  of 
the  Board's  order. 

(h)  When  granting  appropriate  temporary  relief  or  a  restraining  order,  or 
making  and  entering  a  decree  enforcing,  modifying,  and  enforcing  as  so  modified 
or  setting  aside  in  whole  or  in  part  an  order  of  the  Board,  as  provided  in  this 
section,  the  jurisdiction  of  courts  sitting  in  equity  shall  not  be  limited  by  the 
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Act  entitled  "An  Act  to  amend  the  Judicial  Code  and  to  define  and  limit  the 
jurisdiction  of  courts  sitting  in  equity,  and  for  other  purposes",  approved 
March  23,  3932  (U.S.C,  Supp.  VII,  title  29,  sees.  101-115). 

(i)  Petitions  filed  under  this  Act  shall  be  heard  expeditiously,  and  if  possible 
within  ten  days  after  they  have  been  docketed. 

INVESTIGATORY   POWERS 

Sec.  11.  [For  the  puriwse  of  all  hearings  and  investigations,  which,  in  the 
opinion  of  the  Board,  are  necessary  and  proper  for  the  exercise  of  the  powers 
vested  in  it  by  section  9  and  section  10 — 

(1)  The  Board,  or  its  duly  authorized  agents  or  agencies,  shall  at  all  reasonable 
times  have  access  to,  for  the  purpose  of  examination,  and  the  right  to  copy  any 
evidence  of  any  person  being  investigated  or  proceeded  against  that  relates  to  any 
matter  under  investigation  or  in  question.  Any  member  of  the  Board  shall 
have  power  to  issue  subi)enas  requiring  the  attendance  and  testimony  of  witnesses 
and  the  production  of  any  evidence  that  relates  to  any  matter  under  investigation 
or  in  question,  before  the  Board,  its  member,  agent,  or  agency  conducting  the 
hearing  or  investigation]  For  the  purpose  of  any  proceeding  before  the  Board,  or 
tefore  a  member,  examiner,  or  examiners  thereof,  or  for  the  purpose  of  any  inves- 
tigation provided  for  in  this  Act — 

(1)  The  Board,  or  any  member  thereof,  or  any  trial  examiner  shall  upon  appli- 
cation of  the  Administrator  or  of  any  party  to  such  proceeding,  whether  before  or 
during  any  hearing  in  the  case  of  any  such  proceedings,  forthwith  issue  to  the 
Administrator  or  to  such  party,  as  the  case  may  be,  in  the  name  of  the  Board,  stib- 
penas  requiring  the  attendance  and  testimony  of  witnesses  or  the  production  of 
any  evidence  in  such  proceeding  or  investigation  requested  in  such  application. 
Within  five  days  after  the  service  of  a  subpena  on  any  person  requiring  the  pro- 
duction of  any  evidence  in  his  possession  or  under  his  control,  such  person  may 
petition  the  Board  or  its  duly  authorized  agent  or  agents  to  revoke,  and  the  Board, 
or  such  agent  or  agents,  shall  revoke,  such  subpena  if  in  its,  his,  or  their  opinion, 
as  the  case  may  be,  the  evidence  whose  production  is  required  does  not  relate  to 
any  matter  under  investigation,  or  any  matter  in  question  in  such  proceeding,  or 
if  in  its,  his,  or  their  opinion,  as  the  case  may  be,  such  subpena  does  not  desc?-ibe 
with  sufficient  particularity  the  evidence  whose  production  is  required.  [AnyJ 
The  Administrator  or  any  member  of  the  Board  or  any  [agent  or  agency]  exam- 
iner or  examiners  designated  by  the  Board  for  such  purposes  may  administer 
oaths  and  afiirmations,  examine  witnesses,  and  receive  evidence.  Such  attendance 
of  witnesses  and  the  production  of  such  evidence  may  be  required  from  any  place 
in  the  United  States  or  any  Territory  or  possession  thereof,  at  any  designated 
place  of  hearing. 

(2)  In  case  of  contumacy  or  refusal  to  obey  a  subpena  issued  to  any  person, 
any  district  court  of  the  United  States  or  the  United  States  courts  of  any  Terri- 
tory or  possession,  or  the  [Supreme  Court  of]  District  Court  of  the  United  States 
for  the  District  of  Columbia,  within  the  jurisdiction  of  which  the  inquiry  is  car- 
ried on  or  within  the  jurisdiction  of  which  said  person  guilty  of  contumacy  or 
refusal  to  obey  is  found  or  resides  or  transacts  business,  upon  application  by  the 
[Board]  person  to  whom  such  a  subpena  was  issued  by  the  Board  shall  have  jur- 
isdiction to  issue  to  such  person  so  guilty  of  contumacy  or  refusal  to  obey  an  order 
requiring  him  to  appear  before  the  Board,  its  member,  [agent  or  agency]  exam- 
iner, or  examiners,  or  before  the  Administrator  if  the  subpena  so  directs,  there 
to  produce  evidence  if  so  ordered,  or  there  to  give  testimony  touching  the  matter 
under  investigation  or  in  question  ;  and  any  failure  to  obey  such  order  of  the  court 
may  be  punished  by  said  court  as  a  contempt  thereof. 

(3)  No  person  shall  be  execused  from  attending  and  testifying  or  from  produc- 
ing books,  records,  correspondence,  documents,  or  other  evidence  in  obedience  to 
the  subpena  of  the  Board,  on  the  ground  that  the  testimony  or  evidence  required 
of  him  may  tend  to  incriminate  him  or  subject  him  to  a  penalty  or  forfeiture : 
but  no  individual  shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture 
for  or  on  account  of  any  transaction,  matter,  or  thing  concerning  which  he  is 
compelled,  after  having  claimed  his  privilege  against  self-incrimination,  to  testify 
or  produce  evidence,  except  that  such  individuals  so  testifying  shall  not  be  exempt 
from  prosecution  and  punishment  for  perjury  committed  in  so  testifying. 

(4)  Complaints,  orders,  and  other  process  and  papers  [of  the  Board,  its  mem- 
ber, agent,  or  agency]  proinded  for  in  this  Act  may  be  served  either  personally 
or  by  registered  mail  or  by  telegraph  or  by  leaving  a  copy  thereof  at  the  principal 
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'Office  or  place  of  business  of  the  person  required  to  be  served.  The  verified 
return  by  the  individual  so  serving  the  same  setting  forth  the  manner  of  such 
service  shall  be  proof  of  the  same,  and  the  return  post-office  receipt  or  telegraph 
receipt  therefor  when  registered  and  mailed  or  telegraphed  as  aforesaid  shall  be 
proof  of  service  of  the  same.  Witnesses  summoned  before  tlie  Administrator  or 
before  the  Board,  its  member,  [agent,  or  agency]  eccaminer,  or  examiners,  shall 

1  be  paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the  courts  of  the 
United  States,  and  witnesses  whose  depositions  are  taken  and  the  persons  taking 
the  same  shall  severally  be  entitled  to  the  same  fees  as  are  paid  for  like  services 
in  the  courts  of  the  United  States. 

(5)  All  process  of  any  court  to  which  application  may  be  made  under  this 
Act  may  be  served  in  the  judicial  district  wherein  the  defendant  or  other  person 
required  to  be  served  resides  or  may  be  found. 

(6)  The  several  departments  and  agencies  of  the  Government,  when  directed 
by  the  President,  shall  furnish  the  [Board]  Administrator,  upon  [its]  his  request, 
all  records,  papers,  and  information  in  their  possession  relating  to  any  matter 

vbefore  the  Board. 

Sec.  12.  Any  person  who  shall  wilfully  resist,  prevent,  impede,  or  interfere 
with  the  Administrator  or  any  member  of  the  Board  or  any  of  [its]  their  agents 
or  agencies  in  the  perfomiance  of  duties  pursuant  to  this  Act  shall  be  punished  by 
a  fine  of  not  more  than  $5,000  or  by  imprisonment  for  not  more  than  one  year, 
or  both. 

LIMITATIONS 

Sec.  13.  Nothing  in  this  Act  shall  be  construed  so  as  to  interfere  with  or 
impede  or  diminish  in  any  way  the  right  to  strike. 

Sec.  14.  Wherever  the  application  of  the  provisions  of  section  7  (a)  of  the 
National  Industrial  Recovery  Act  (U.  S.  C.  Sunp.  VII,  title  15,  sec.  707  (a)), 
as  amended  from  time  to  time,  or  of  section  77B,  paragraphs  (1)  and  (m)  of  the 
Act  approved  June  7,  1934,  entitled  "An  Act  to  amend  an  Act  entitled  'An  Act 
to  establish  a  uniform  system  of  bankruptcy  throughout  the  United  States'  ap- 
proved July  1,  1898,  and  Acts  amendatory  thei-eof  and  supplementary  thereto" 
(48  Stat.  922,  pars.  (1)  and  (m),  as  amended  from  time  to  time,  or  of  Public 
Resolution  Numbered  44,  approved  July  19,  1934  (48  Stat.  1183),  conflicts  with 
the  application  of  the  provisions  of  this  Act,  this  Act  shall  prevail :  Provided, 
That  in  any  situation  where  the  provisions  of  this  Act  cannot  be  validly  enforced 
the  provisions  of  such  other  Acts  shall  remain  in  full  force  and  effect. 

Sec.  15.  If  any  provisions  of  this  Act,  or  the  application  of  such  provision  to 
any  person  or  circumstance,  shall  be  held  invalid,  the  remainder  of  this  Act,  or 
the  application  of  such  provision  to  persons  or  circumstances  other  than  those 
as  to  which  it  is  held  invalid,  shall  not  be  affected  thereby. 

Sec.  16.  This  Act  may  be  cited  as  the  "National  Labor  Relations  Act." 

THE  FOLLOWING  SECTION  OF  THE  BILL  DOES  NOT  SPECIFICALLY 
AMEND  THE  NATIONAL  LABOR  RELATIONS  ACT  SINCE  THE 
MATTERS  DEALT  WITH  IN  SUCH  SECTION  ARE  OF  ONLY  TEMPO- 
RARY APPLICATION.  IT  IS  SET  FORTH  HERE  FOR  THE  INFORMATION 

OF  THE  HOUSE 

EFFECTIVE  DATE 

Sec.  is.  (a)  As  used  in  this  scetion — 

(1)  The  term,  "old  Act"  means  the  National  Lahor  Relations  Act  in  effect  prior 
to  the  enactment  of  this  Act. 

(2)  The  term  "new  Act"  means  the  National  Lal)or  Relations  Act,  as  amended 
"by  this  Aft. 

(3)  The  term  "old  Board"  means  the  National  Labor  Relations  Board  created 
by  section  3  (a)  of  the  old  Act. 

(4)  The  term  "new  Board"  means  the  National  Labor  Relations  Board  created 
by  section  3  (a)  of  the  new  Act. 

(b)  The  amendments  made  by  this  Act  shall  take  effect  on  the  ninetieth  day 
after  the  date  of  its  enactment,  except  that  prior  to  such  ninetieth  day  the  Presi- 
dent may  appoint  the  new  Board  and  the  Administrator,  and  they  may  exercise 
their  respective  powers  tinder  such  amendments  of  employing  necessary  personnel 
and  making  rules  and  regulations  to  carry  out  their  respective  functions. 

(c)  Effective  as  of  the  expiration  of  the  eighty-ninth  day  after  the  date  of 
•^enactment  of  this  Act,  the  old  Board  is  hereby  abolished. 
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(d)  All  orders  issued  ty  the  old  Board  and  in  effect  at  the  time  the  old  Board  is 
nholished  shall  continue  in  effect  until  superseded  or  revoked  bij  the  neiv  Board, 
or  if  modified  by  the  new  Board,  shall  continue  in  effect  as  so  modified,  and  all 
such  orders  may  he  enforced  by  the  Administrator  or  reviewed  by  any  person  ag- 
grieved thereby  in  the  same  manner  and  to  the  same  extent  as  if  issued  by  the  new 
Board  under  the  new  Act,  except  that  the  validity  of  such  orders  and  the  effect 
given  to  the  findings  of  fact  (including  new  or  additional  findings  of  fact  by  the 
new  Board)  upon  ivhich  they  are  based  shall  be  governed  by  the  old  Act  in  the 
same  manner  and  to  the  same  extent  as  if  this  Act  had  not  been  enacted.  All 
proceedings  and  investigations  pending  before  the  old  Board  under  section  9  of  the 
old  Act  at  the  time  of  the  abolition  of  the  old  Board  shall  be  continued  by  the  new 
Board  in  the  same  manner,  and  shall  be  subject  to  the  provisions  of  the  new 
Act  to  the  same  extent,  as  if  an  application  had  been  filed  with  the  new  Board 
tinder  section  9  (c)  of  the  new  Act,  and  all  petitions  for  such  investigations  shall 
within  twenty  days  after  the  abolitioyi  of  the  old  Board,  be  amended  accordingly, 
or  dismissed.  Subpenas  issued  by  the  old  Board  under  section  11  of  the  old  Act 
shall  remain  effective,  but  the  issuance  of  such  subpenas  may  be  revoked  by  the 
new  Board,  and  such  subpenas  may  be  enforced  by  the  persons  to  whom  they  are 
issued,  in  the  same  manner  and  to  the  same  extent  as  if  issued  by  the  new  Board 
tinder  section  11  of  the  new  Act.  No  proceeding  in  any  court  for  the  enforcement 
or  review  of  any  order  of  the  old  Board  shall  abate  by  reason  of  the  abolition  of 
the  old  Board,  but  the  Administrator  shall  be  substituted  as  petitioner  or  respon- 
dent, as  the  case  may  be.  and  the  validity  of  such  order,  and  the  effect  given  to  the 
findings  of  fact  {including  modified  or  new  findings  of  fact  by  the  tiew  Board  in 
case  the  court  orders  additional  evidence  to  be  taken  before  the  new  Board)  shall 
he  governed  hy  the  old  Act  in  the  same  manner  and  to  the  same  extent  as  if  this 
Act  had  not  been  enacted.  In  the  case  of  any  proceeding  pending  before  the  old 
Board  under  section  10  (b)  of  the  old  Act  at  the  time  of  the  abolition  of  the  old 
Board  in  which  a  charge  has  been  made  but  no  complaint  issued,  such  charge  shall 
be  transferred  to  the  Administrator,  and  shall  he  acted  upon  by  him  tinder,  and 
^hall  he  governed  by,  the  nexv  Act  in  the  same  manner  and  to  the  same  extent  as 
if  such  charge  had  been  made  to  him  under  the  neto  Act.  In  the  case  of  any  pro- 
ceeding  pending  before  the  old  Board  under  section  10  (b)  of  the  old  Act  at  the 
time  of  the  abolition  of  the  old  Board  in  which  a  complaint  has  been  issued  hut 
in  tvhich  a  hearing  has  tiot  been  commenced,  the  time  and  place  of  hearing  fixed 
in  such  complaint,  or  such  time  or  place  as  extended  or  modified  by  the  old  Board, 
shall  he  ineffective.  The  Admin i.^trator  shall  file  such  complaint  with  the  new 
Board,  and  the  neiv  Board  shall  fix  the  time  and  place  for  a  hearing  thereon  in 
accordance  xvith  the  new  Act.  Such  proceeding,  and  every  other  proceeding  pend- 
ing before  the  old  Board  tinder  section  10  (b)  or  10  (c)  of  the  old  Act  at  the  time 
■of  the  abolition  of  the  old  Board  in  which  no  order  has  been  issued  shall  be  gov- 
erned by  the  provisions  of  the  new  Act,  except  that  in  any  such  proceedings 
wherein  a  hearing  has  been  commenced  or  completed  prior  to  the  abolition  of  the 
old  Board,  the  rules  of  evidence  prevailing  in  the  cotirts  of  law  or  equity  shall  not 
he  controling.  In  the  case  of  any  proceeding  pending  before  the  old  Board  tinder 
section  10  (b)  or  10  (c)  if  the  old  Act  at  the  time  of  the  abolition  of  the  old  Board 
wherein  ati  order  has  been  issued  and  wherein  thenew  Board  directs  the  taking  of 
etdditional  testimony,  and  in  the  case  of  any  proceeding  for  the  enforcement  or 
review  of  any  order  of  the  old  Board  pending  in  any  court  at  the  time  of  the 
abolition  of  the  old  Board  wherein  the  court  orders  the  taking  of  additional  testi- 
mony before  the  new  Board,  the  rules  of  evidence  prevailing  in  the  cotirts  of  laio 
or  equity  i^hall  not  be  controling  in  the  taking  of  such  testimony. 

(e)  All  files,  reports,  records,  documents,  papers,  and  property  {including  office 
furniture  and  equipment)  under  the  control  of  the  old  Board  shall  he  distributed, 
upon  the  abolition  of  the  old  Board,  hettceen  the  new  Board  and  the  Administrator 
in  such  manner  as  the  President  may  determine. 


MINORITY  VIEWS  ON  THE  U.S.  CONGRESS  HOUSE  SPE- 
CIAL COMMITTEE  TO  INVESTIGATE  THE  NATIONAL 
LABOR  RELATIONS  BOARD— PART  2* 

April  11,  1940. — Committed  to  the  Committee  of  tlie  Whole  House  on  the  state  of 
the  Union  and  ordered  to  be  printed 

Mr.  Healey,  from  the  Special  Committee  to  Investigate  the  National 
Labor  Relations  Board,  submitted  the  following  minority  views 

[To  accompany  H.  Res.  258] 

The  Minoritt  Views  of  Representatives  Aethur  D.  Healey,  of 
Massachusetts,  and  Abe  Murdock,  of  Utah,  of  the  Special 
House  Committee  To  Investigate  the  National  Labor  Rela- 
tions Board  f 

FOREWORD 

Being  unable  to  concur  in  the  preliminary  report  of  our  three  col- 
leagues who  form  the  majority  of  the  Special  Committee  To  Investi- 
gate the  National  Labor  Relations  Board,  we  have  felt  constrained  to 
dissent  from  their  recommendations  and  to  file  a  report  which  will 
give  Congress  a  fuller  and  more  accurate  picture  of  our  investigation 
in  the  hope  that  it  may  avert  the  shattering  of  important  rights  con- 
ferred upon  the  wage  earners  of  the  United  States  by  the  National 
Labor  Relations  Act.  Believing  that  this  statute  is  one  of  the  most 
constructive  ever  passed  by  Congress  to  safeguard  the  rights  of  the 
worker  we  have  felt  compelled  to  point  out  that  the  amendments  to 
the  National  Labor  Relations  Act  proposed  by  the  majority  of  this 
committee  are  not  only  destructive  to  vital  provisions  of  the  act,  but 
cannot  find  support  in  the  testimony  developed  by  our  investigation. 

Throughout  some  three-fourths  of  a  centuiy  labor's  struggles  to 
achieve  recognition  and  to  secure  for  the  working  people  of  this  coun- 
try better  conditions  of  employment  have  met  with  incessant  resist- 
ance and  bitter  hostility.  Every  legislative  step  in  the  progress  of  the 
labor  movement  has  been  achievecf  only  over  the  bitter  and  relentless 
opposition  of  anti  union  forces.  Some  of  the  blackest  pages  of  Amer- 
ican history  have  resulted  from  such  attempts  to  stifle  collective  bar- 
gaining, as  the  use  of  lock-outs,  labor  injimctions,  blacklists,  labor 
spies,  and  agents  provocateur,  which  provoke  protracted  strikes  often 
culminating  in  violence  and  bloodshed. 

Responding  to  the  rising  tide  of  public  indignation  based  on  the 
realization  that  a  sound  program  of  employer-employee  relationships 
is   indispensable   to   a   healthy   democratic   economy,   Congress   has 

♦Seventy-sixth  Congress,  first  session,  appointed  pursuant  to  H.  Res.  258,  to  investi- 
gate the  National  Labor  Relations  Board. 

t  Footnote  references  are  to  the  '•Verbatim  record  of  the  proceedings,  of  the  House  Com- 
mittee Investigating  Board  and  Wagner  Act." 
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striven  groi)ingly  in  recent  years  to  lay  tlie  foundation  of  a  sound  and 
democratic  national  labor  policy.  Every  step  in  the  evolution  of  this 
program  has  been  met  with  bitter  opposition  in  the  part  of  antilabor 
elements. 

With  such  a  background,  therefore,  it  was  hardly  to  be  expected  that 
the  enactment  of  a  National  Labor  Relations  Act  should  meet  with 
immediate  general  acceptance.  Instead,  the  course  of  this  legislation 
ran  true  to  form.  The  Board  established  by  this  act  was  hardly  in 
operation  before  58  "legalistic  vigilantes"  speaking  for  the  Liberty 
League  issued  a  widely  publicized  statement  to  the  effect  that  the  Na- 
tional Labor  Relations  Act  was  miconstitutional,  thereby  inciting  gen- 
eral defiance  of  this  duly  enacted  law  of  Congress.  Within  a  few 
months,  the  effective  administration  of  the  act  was  virtually  a  dead 
letter  so  widespread  was  this  fomented  defiance  and  so  extensive  the 
multiplicity  of  injunctive  suits. 

The  validity  of  the  act  had  scarcely  been  established  by  the  Supreme 
Court,  however,  when  its  opponents  transferred  their  attack  to  the 
legislative  branch  of  the  Government  demanding  the  repeal  or  nulli- 
fication of  statutory  pro^dsions  without  even  giving  them  a  fair  test. 
The  issues  raised  bj-  this  campaign  were  so  explosive  that  it  was  not 
easy  for  Congress  to  consider  proposals  for  amendment  in  an  atmos- 
phere of  calm  and  dispassionate  detachment. 

It  was  our  opinion,  therefore,  that  in  establishing  this  special  com- 
mittee. Congress  intended  to  have  an  investigation  which  would  enable 
it  to  secure  concrete  facts  upon  which  it  might  chart  its  course  of 
action  and  thereby  remove  the  problem  from  the  field  of  acrimonious 
debate.  For  that  reason  we  have  constantly  maintained  the  position 
that  any  expression  of  opinion  by  this  committee  should  be  based  on 
evidence  actually  developed  through  this  investigation  and  that  any 
recommendations  made  by  our  committee  to  Congi-ess  are  entitled  to 
respect  only  insofar  as  they  are  based  on  substantial  e\'idence  of 
record. 

We  desire  to  acknowledge  with  gratitude  the  valuable  assistance 
received  by  us  in  the  preparation  of  this  report  from  our  respective 
secretaries,  Edmund  J.  ]Massello  and  Ray  R.  Murdock;  and  Frederick 
U.  Reel,  Department  of  Labor  attorney. 

IXTRODUCTION 

The  introduction  to  the  majority  report  describes  at  considerable 
length  the  procedure  before  this  committee.  It  states  that  '*it  was  soon 
decided  that  in  admitting  testimony  the  committee  would  seek  to 
follow  insofar  as  possible  the  rules  of  evidence  prevailing  in  the  dis- 
trict courts  of  the  United  States"  (III,  362).  If  the  majority  means 
bj"  this  to  imply  that  the  proceedings  before  our  committee  resembled, 
in  any  substantial  sense,  a  judicial  proceeding,  we  emphatically  re- 
ject that  implication. 

The  majority  report  sets  out  that  in  response  to  its  request,  the 
conmiittee  received  thousands  of  completed  questionnaires  from 
various  people  throughout  the  country,  that  it  had  access  to  and  an- 
alyzed the  files  of  important  cases  before  the  Board  as  well  as  numer- 
ous personnel  files,  and  that  it  held  public  hearings  from  December 
11  until  February  28  with  a  brief  recess.  '\"\liat  the  reports  fails  to  state 
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however,  is  that  the  committee  made  little  effort  to  follow  out  the 
mandate  of  the  House  that  it  "'investigate  and  ascertain  the  facts"' 
which  might  point  the  way  to  describe  changes  in  the  National 
Labor  Relations  Act/  Rather,  under  the  guidance  of  the  general 
counsel  this  committee  spent  many  weeks  listening  to  charges  and 
countercharges  of  unrelated  instances  of  alleged  indiscretion  on  the 
part  of  various  employees  of  the  Board,  rather  than  focusing  its  at- 
tention on  the  problems  with  which  the  Board  was  dealing  in  the 
administration  of  the  act  and  the  extent,  if  any,  to  which  the  Board 
or  the  provisions  of  the  present  statute  fell  short  of  achieving  the 
objectives  so  clearly  set  forth  in  the  preamble  of  the  act. 

Instead  of  continuing  to  a  completion  of  a  thorough  and  well 
rounded  investigation,  the  committee  abruptly  suspended  hearings 
and  the  majority  immediately  prepared  a  draft  bill  which  contem- 
plates the  most  drastic  modifications  of  the  present  law.  As  this 
report  will  point  out,  not  only  were  these  findings  and  recommenda- 
tions based  on  an  entire  lack  of  substantial  testimony,  but  in  many 
cases  there  was  not  even  a  scintilla  of  evidence  to  support  them. 

A  word  should  be  said  at  this  point  with  regard  to  one  of  the  intro- 
ductory paragraphs  -  of  the  majority's  report.  Its  misleading  char- 
acter is  typical  of  the  whole  tenor  of  its  recommendations  which 
profess  to  l~>e  moderate  and  actuated  by  a  desire  to  "make  the  act  more 
effective."  This  paragraph  points  out  that  the  report  of  the  majority 
is  not  as  scathing  as  certain  comments  by  the  heads  of  the  two  major 
American. labor  organizations,  the  American  Federation  of  Labor  and 
the  Congress  of  Industrial  Organizations  with  respect  to  the  National 
Labor  JRelations  Board.  Lest  there  be  any  doubt  on  this  point, 
however,  we  wish  to  emphasize  that  whether  or  not  the  majority's 
report  has  been  more  temperate  than  the  occasional  comments  of  these 
two  labor  leaders,  it  is  a  matter  of  public  record  that  both  these  grent 
branches  of  organized  labor  are  united  in  opposition  to  the  drastic 
and  destructive  recommendations  of  the  majority  of  this  committee. 

Upon  the  publication  of  the  recommendations  of  the  majority, 
Mr.  William  Green,  president  of  the  American  Federation  of  Labor, 
issued  a  statement  in  which  he  said : 

*  *  *  The  amendments  offered  by  the  Smith  committee  as  a  whole  strike- 
in  a  destructive  way  at  vital,  fundamental  principles  of  the  Labor  Relations  Act. 
The  American  Federation  of  Labor  has  repeatedly  stated  and  emphasized  its 
oppostion  to  any  impairment  of  the  fundamental  principles  of  the  Labor  Rela- 
tions Act  in  any  way  whatsoever.  We  again  urge  and  insist  that  its  principles  and 
its  fundamentals  shall  be  preserved  and  protected.  The  Labor  Relations  Act 
still  remains  the  Magna  Carta  of  Labor. 

On  the  same  day  the  Congress  of  Industrial  Organizations  and  its 
affiliated  iniions  gave  out  a  statement  in  which  the  following  comment 
was  contained : 

Not  a  single  amendment  contained  in  H.R.  SSl.S  supported  by  the  record  of 
the  hearings  of  the  Special  Committee  to  investigate  the  National  Labor  Rela- 
tions Board.  No  evidence  has  been  produced  to  justify  these  emasculatory 
amendments.  The  specific  proposals  are  directed  toward  the  destruction  of  the- 
rights  of  labor  guaranteed  by  the  National  Labor  Relations  Act. 

That  the  instantaneous  reaction  of  organized  labor  to  the  commit- 
tee's proposals  was  fundamentally  accurate  is  illustrated  by  reference 
to  certain  substantive  amendments. 


1  H   Rp«.  2nS.  76th  Cong.,  1st  sess. 

2  III,  361-302. 
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The  majority  report  indicates  that  with  respect  to  certain  sections, 
of  the  act  the  express  language  of  the  statute  did  not  necessarily 
compel  the  construction  placed  upon  it  by  the  Board  even  thougli  in. 
many  instances  such  construction  has  been  unlield  by  the  courts.. 
Tiie  report  points,  for  example,  to  litigation  with  respect  to  the  require- 
ment of  a  signed  contract  where  the  parties  have  reached  a  verbal 
agreement;  to  litigation  over  rulings  recognizing  the  right  of  appli- 
cants for  employment  to  be  protected  from  discrimination;  and  to 
litigation  over  the  coverage  of  the  act  with  respect  to  plants  engaged 
in  packing  and  canning  fruits  and  vegetables. 

In  most  of  this  litigation  the  interpretations  of  the  Board  were  sus- 
tained by  the  courts  although  the  casual  reader  of  the  majority  report 
would  never  infer  this  from  the  disapproving  language  of  the  major- 
ity. We  submit,  however,  that  irrespective  of  what  the  courts  may  have 
reached  in  these  cases  and  whether  or  not  the  majority  agrees  with 
the  Board  or  with  the  courts  on  the  questions  of  construction  in- 
volved, the  solution  to  these  problems  advocated  by  the  majority  is, 
on  reason  and  principle,  clearly  wrong.  If  it  should  be  conceded  for 
the  sake  of  argument  that  the  sections  of  the  statute  involved  in  these 
cases  were  ambiguous,  then  we  submit  that  the  proper  remedy  is 
clarification  and  not  surgery.  The  amendments  recommended  by  the 
majority  are  simply  an  attempt  to  carve  the  act  by  excluding  from  its 
protection  large  classes  of  persons  who  now  enjoy  its  safeguards. 

We  can  only  conclude,  therefore,  that  under  the  guise  of  "making 
the  act  more  effective"  the  majority  of  the  committee  seeks  to  confer 
innnmiity  upon  employers  who  have  \nolated  verbal  agreements, 
refused  to  hire  persons  because  of  union  affiliations,  or  have  dis- 
charged packing  and  cannery  employees  for  attempting  to  organize  or 
belong  to  unions. 

At  this  point,  we  also  take  note  of  the  statement  of  the  majority 
report  that  "irrespective  of  what  amendments  it  [the  committee] 
may  propose  to  the  act.  they  will  be  labeled  immediately  by  certain 
selfish  interests  as  intended  to  emasculate  and  to  destroy  the  purposes 
for  which  it  was  enacted."  ^ 

We  confess  ourselves  mystified  as  to  who  these  "selfish  interests'^ 
may  be. 

Upon  the  submission  of  the  proposed  amendments  to  us.  we  imme- 
diately characterized  them  as  "emasculatory"  because  they  obviously 
qualified  for  that  description.*  We  are  vitally  interested  in  the  success 
of  American  industry  and  the  welfare  of  the  great  masses  of  those  who 
labor  for  a  livelihood.  We  believe  it  essential  to  the  achievement  of 
these  objectives  that  there  be  preserved  the  machinerv  provided  by 
Congress  for  peaceful  and  rational  settlement  of  employer-employee 
disputes.  We  believe  that  a  recurrence  of  violent  and  bitter  industrial 
warfare  would  result  from  any  substantial  impairment  of  the  effective- 
ness of  this  act.  Numerous'  prominent  labor  leaders  sharing  like 
beliefs  have  also  labeled  the  proposed  amendments  as  emasculatory. 
We  cannot  believe  that  the  majority  of  the  committee  intended  to 
characterize  either  the  minority  members  of  the  committee  or  those 
labor  leaders  as  "selfish  interests."  We  can  only  conclude  that  the 
implications  of  the  majority's  statement  represent  an  attempt  to 
foreclose  discussion  on  the  merits  of  the  amendments  proposed  by  the 
majority. 


s  III,  394. 

*  III,  339 — Minority's  preliminary  statement. 
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I.  SPECIFIC  AMENDMENTS  EECOMMEXDED  BY 

MAJOKITY 

Preamble 

The  majority  proposes  two  amendments  to  section  1,  which  sets 
forth  the  policy  to  tlie  National  Labor  Relations  Act.  Section  1  now 
reads  as  follows : 

The  denial  by  employers  of  the  right  of  employees  to  organize  and  the  refusal 
by  employers  to  accept  the  procedure  of  collective  bargaining  lead  to  strikes  and 
other  forms  of  industrial  strife  or  unrest  *  *  *. 

The  majority  proposes  to  amend  this  provision  to  read: 

The  failure  to  bargain  collectively  between  employers  and  employees  leads 
to  strikes  and  other  forms  of  industrial  strife  and  unrest  *  *  *. 

The  reason  given  for  this  alteration  of  one  of  the  basic  congressional 
findings  is  that  it  constitutes  "a  general  indictment  of  all  industry. 
It  has  no  place  in  the  act  and  no  effect  other  than  to  encourage  strife 
and  ill  feeling  between  employer  and  employee,  a  condition  directly 
contrary  to  the  stated  purposes  of  the  lact."  ^  We  are  not  aware  of 
anvthing  in  the  record  which  indicates  that  the  effect  of  this  preamble 
has  been  to  incite  employers  to  "strife  and  ill  feeling."  Nor  can  we 
credit  the  majority's  statement  that  the  words  proposed  to  be  deleted 
indict  "all  industry."  This  provision  refers  only  to  those  employers 
who  indulge  in  the  practices  Congress  has  sought  to  prohibit. 

Congress  found  that  "denial  by  employers  of  the  right  of  em- 
ployees to  organize"  leads  to  strikes.  Thei-e  is  no  evidence  in  the 
record  to  indicate  that  Congress  was  erroneous  in  the  statement  and  the 
majority  does  not  so  assert. 

The  reason  given  for  the  change  is  ingenuous,  but  implicit  in  the 
language  is  the  thought  that  employees  and  employers  are  equally  to 
blame  for  "failure"  to  bargain.  We  challenge  emphatically  this 
assumption.  The  history  of  the  labor  movement  is  one  of  unions 
and  employees  constantly  seeking  recognition  and  the  right  to  bargain 
collectively  from  employers.^ 

The  suggested  change  repudiates  the  finding  of  Chief  Justice 
Hughes  in  ths  Jones  aiid  Laughlin  case :  ^ 

Experience  has  abundantly  demonstrated  that  the  recognition  of  the  right  of 
employees  to  self-organization  and  to  have  representatives  of  their  own  choosing 
for  the  purpose  of  collective  bargaining  is  often  an  essential  condition  of  industrial 
peace.  Refusal  to  confer  and  negotiate  has  been  one  of  the  most  prolific  causes 
of  strife.  This  is  such  an  outstanding  fact  in  the  history  of  labor  disturbances 
that  it  is  a  proper  subject  of  judicial  notice  and  requires  no  citation  of  instances. 

If  the  proposed  amendment  has  not  a  purpose  going  beyond  the 
reason  given  (which  is  not  supported  by  the  record)  it  does  not  "make 
the  act  more  effective  in  achieving  the  fundamental  purposes  for  which 
it  was  devised."  ^ 

A  second  amendment  is  proposed  to  section  1  which  now  reads: 

It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  eliminate  the 
causes  of  certain  substantial  obstructions  to  the  free  flow  of  commerce  and  to 
mitigate  and  eliminate  these  obstructions  when  they  have  occurred  by  encouraging 

5  III.  394. 

8  Garrison,  II,  494 — "There  was  aggressive  and  undisputed  opposition  throughout  a  very 
considPi-ahlp  part  of  industry  toward  the  principle  of  union  organization  and  toward 
•collective  bargaining." 

7301  U.S.  1,  42. 

s  III,  394. 
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the  practice  and  procedure  of  collective  hargaining  and  by  protecting  the  exercise 
by  workers  of  full  freedom  of  association,  self  organization  *  *  *  [Italics 
supplied]. 

It  is  proposed  that  the  underscored  language  be  deleted.  The 
majority  states:  "This  language  has  apparently  created  the  impression 
in  some  quarters  that  Congress  has  declared  it  to  be  its  policy  to 
encourage  the  practice  and  procedure  of  collective  bargaining  by 
promoting  or  requiring  unionization."  ^ 

The  intimation  that  the  Board  itself  has  "promoted"  or  "required" 
employees  to  join  unions  is  unwarranted  by  the  record.  The  language 
proposed  to  be  deleted  clearly  means  that  Congress  approves  of  the 
collective  bargaining  process — not  that  it  intends  to  do  the  work  for 
the  unions. 

]More  clearly  than  elsewhere,  the  majority  has  struck  at  the  central 
core  around  which  the  act  revolves.  If  failure  to  bargain  collectively 
has  resulted  in  strikes  burdening  interstate  commerce,  certainly  it  is 
the  policy  of  Congress  to  encourage  a  practice  which  will  lead  to  the 
mitigation  of  such  industrial  disturbances.  The  entire  significance  of 
the  act  is  in  that  very  principle. 

The  record  does  not  controvert  the  testimony  of  the  Chairman  of 
the  Board  or  the  Commissioner  of  Labor  Statistics  on  the  steady 
decline  since  the  validation  of  the  National  Labor  Relations  Act  in 
the  number  of  strikes  in  the  Ignited  States.^"  Nor  has  there  been 
any  recognition  by  the  majority  members  of  the  committee  of  the 
service  undoubtedly  rendered  by  the  Board  in  averting  strikes  as  a 
consequence  of  its  regular  work. 

Tiie  majority's  plea  for  this  amendment  states :  ^^  "After  all,  the 
preamble  is  not  at  all  necessary  in  determining  the  legal  rights  of 
anyone  under  the  act."  Even  were  this  true,  we  are  unable  to  dis- 
cern how  this  amendment  would  "make  the  act  more  effective." 

We  are  unable  to  discuss  the  evidence  in  support  of  this  amend- 
ment, since  there  is  none. 

Collecttvt:  Bargaining 

The  majority  has  proposed  an  addition  to  section  2  of  the  act  which 
would  defiine  "collective  bargaining"  as  follows : 

The  terms  "collective  bargaining"  and  bargain  collectively"  shall  be  deemed 
to  include  the  requirement  that  an  employer  or  his  representatives  meet  and 
confer  with  his  employees  or  their  representatives,  listen  to  their  complaints, 
discuss  differences,  and  make  every  reasonable  effort  to  compose  such  differences, 
but  shall  not  be  construed  as  compelling  or  coercing  either  party  to  reach  an  agree- 
ment or  to  submit  counterproposals. 

The  majority  states  the  amendment  "merely  adopts  in  concrete 
form  the  language  of  Chief  Justice  Hughes  in  the  Jones  and  Laughlin 
case  (301  U.S.  1)"  ^^  to  the  effect  that  the  act  did  not  compel  the  mak- 
ing of  agi-eements. 

In  fact,  this  provision  strikes  at  the  compulsion  imposed  upon 
employers  to  make  a  genuine  effort  to  reach  an  agreement.  This 
purpose  is  manifested  Iw  the  emphasis  placed  on  the  machinery — 
"meeting,"    "conferring,"     "listening,"     "discussing,"     "composiiig," 

'  III.  .^.04. 

^°  See  II.  362,  et  seq. 

"Ill,  .394. 

13  III.  .395. 
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with  the  sting  in  the  tail  of  the  provision— "shall  not  be  construed  as 
compelling  or  coercing  either  party  to  reach  an  agreement  or  to  sv.hmit 
counterproposals:'  We  submit  that  the  very  essence  of  bargaining 
includes  proposals  and  counterproposals.  They  are  the  necessary 
steps  leading  to  the  possibility  of  reaching  an  agreement.  Collective 
bargaining  goes  beyond  the  niere  formal  etiquette  of  meeting,  listen- 
ing, and  politely  discussing.  To  state  categorically  that  failure  to 
submit  counterproposals  may  not  constitute  an  unfair  labor  practice  ^^ 
(which  is  the  effect  of  the  amendment) ,  is  to  strike  at  the  heart  of  the 
collective  bargaining  process  and  its  purpsoe — the  making  of  an 
agreement.  [Italics  supplied.] 
"Senator  Wagner,  speaking  for  the  enactment  of  the  National  Labor 
Relations  Act,  stated  that  it  embodied  the  rule  enunciated  by  the  old 
National  Labor  Relations  Board  in  the  Houde  case.  The  ruling  read : " 

An  employer  is  obligated  by  the  statutes  to  negotiate  in  good  faith  with  his 
employees'  representatives;  to  match  their  proposals,  if  not  acceptable,  with 
counterproposals;  and  to  make  every  reasonable  effort  to  reach  an  agreement. 

Historically  and  in  practice,  collective  bargaining  has  meant  that, 
if  the  parties  can  compose  tlieir  dilferences  and  reach  an  understand- 
ing, that  understanding  shall  be  embodied  in  a  collective  agreement. 
The  Supreme  Court  has  recognized  that  the  making  of  an  agreement  is 
an  integral  part  of  the  collective  bargaining  process.  In  Consolidated 
Edison  Co.  of  N.Y.  v.  National  Lahor  Relations  Board  (305  U.S. 
197, 236) ,  the  Supreme  Court  held : 

The  act  contemplates  the  making  of  contracts  with  labor  organizations. 
That  is  the  manifest  objective  in  providing  for  collective  bargaining. 

The  circuit  courts  of  appeals  have  reached  the  same  conclusion.^^ 
In  National  Lahor  Relations  Board  v.  Illgliland  Park  Manufacturing 
Co.,  (C.C.A.,  4th  Circuit,  Mar.  11,  1940),  the  court  held: 

*  *  *  The  requirement  to  bargain  collectively  is  not  satisfied  by  mere 
discussion  of  grievances  with  employees'  representatives.  It  contemplates  the 
making  of  agreements  between  employer  and  employee  which  will  serve  as  a 
working  basis  for  the  carrying  on  of  the  relationship.  The  act,  it  is  true,  does 
not  require  that  the  parties  agree;  but  it  does  require  that  they  negotiate  in  good 
faith  with  the  view  of  reaching  an  agreement  if  possible ;  and  mere  discussion 
with  the  representatives  of  employees,  with  a  fixed  resolve  on  the  part  of  the  em- 
ployer not  to  enter  into  any  agreement  with  rhem.  even  as  to  matters  as  to  which 
there  is  no  disagreement,  does  not  satisfy  its  provisions. 

Chief  Justice  Hughes,  Senators  Wagner  and  Walsh,  and  Representa- 
tive Welch,  in  stating  "  that  the  act  did  not  require  the  making  of  an 
agreement,  were  not  indulging  in  words  which  camouflaged  some  subtle 
meaning.  The}^  intended  the  obvious — that  the  specific  terms  of  an 
agreement,  or  a  specific  agreement,  could  not  be  dictated  or  com- 
pelled; ^^  not  that  the  agreement  was  not  the  purpose  of  the  collective 

"  SiM-tioii  S (.")). 

"79  Cons.  Rpc.  7571. 

^^  GJohe  Cotton  Mills  v.  Natioiinl  Labor  Relations  Board  (103  F.   (2d)   91   (CCA.  51))  : 

If  III.  392  ;  III,  393  ;  III,  39.5. 
National    Labor   Relations    Board    v.    Griswold    Manufacturing    Co.     (106    F.    (2d)    713 
(CCA.  3)). 

"  (301  U.S.  1)  and  the  Virginian  Railway  (300  U.S.  515)  cases. 
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bargaining  process.  In  other  words,  if  the  parties  bargain  in  good 
faith,  but  are  unable  to  come  to  an  understanding,  the  act  does  not 
compel  them  to  agree. 

The  majority  refers  ^^  to  Senator  Wagner's  statement  ^^  in  regard 
to  the  collective  bargaining  process:  "'It  does  not  compel  anyone  to 
make  a  contract  of  any  kind  if  no  tervis  are  amved  at  that  are  satis- 
factory to  hwiy  [Italics  supplied.]  The  clear  implication  is  that  if 
terms  are  agreed  upon,  there  shall  be  an  agreement.  Senator  Walsh 
makes,  in  ett'ect,  the  same  assertion.-^  "He  [the  employer]  does  not 
have  to  accept  any  jyarticular  contract  with  them,  but  he  must  bargain 
with  them  in  a  bona  fide  effort  to  reach  a  mutually  satisfactory  agree- 
ment.'- [Italics  supplied.]  That  there  need  be  no  contract,  even 
though  terms  are  agreed  upon,  may  be  taken  as  the  proper  interpreta- 
tion of  the  majority's  proposal  and  not  of  the  act  as  it  stands.  The 
proposal  effects,  in  fact,  a  repeal  by  definition.  It  is  difficult  to  com- 
prehend how  industrial  strife  would  be  minimized  by  removing  th& 
act's  protection  at  this  point.  The  amendment  in  effect  invites  the 
substitution  of  industrial  conflict  for  the  orderly  processes  of  collective 
bargaining.  It  is  not  clear  how  this  would  "make  the  act  more  effective." 

It  is  the  contention  of  the  majority  of  the  committee,  however,, 
that  the  language  of  the  amendment  does  nothing  more  than  to 
enunciate  the  rule  formulated  by  the  Jones  and  Laughlin  and  Virginian 
Raihoay  casesr'^  Of  course,  if  the  act  as  interpreted  by  the  Supreme 
Court  already  means  what  the  majorit^'^  claims  it  would  amend  it  to 
mean,  then  the  amendment  is  obviously  futile  and  unnecessai-y. 

The  actual  purpose  of  the  proposed  amendment — to  free  the  em- 
ployer from  the  necessity  of  attempting  to  reach  an  agreement — 
is  clarified  by  the  charge  that  "The  Board's  interpretation  leaves  no 
doubt  that  the  hest  evidence  from  the  Board's  point  of  view  of  e-ood 
faith  in  negotiations  is  the  actual  making  of  an  agreement."  ^^  "The 
accusation  that  unless  an  agreement  is  arrived  at,  the  Board  will  find 
an  unfair  labor  practice  under  section  8  (5)  is  a  complete  distortion 
of  the  record  which  reveals  that  fully  one-third  of  this  class  of  cases 
going  to  formal  hearing  are  dismissed  by  the  Board.^^ 

The  majority  further  attacks  the  agreement-making  process  by 
making  much  of  the  Board's  holding  that  agreements  must  be  re- 
duced to  writing  where  the  terms  are  agreed  upon.  We  do  not  pro- 
pose at  this  point  to  discuss  the  matter  in  detail.^*  Three  circuit 
courts  of  appeals  have  sustained  the  Board  in  this  respect.^^  Only 

20  79  Cong.  Rec.  7672. 
21301  U.S.  1  ;  300  U.S.  515. 

22  III,  392. 

23  II,  377. 

2*  We  discuss  this  point  more  fullv — infra. 
J^  Art  Metal  Construction  Company  v.   N.L.R.B.    (CCA.   2,  Feb.   26,   1940)-  Highland 
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one  circuit  court  has  ruled  tlie  other  way,-^  but  has  since  retreated 
from  its  position. 

The  majority  on  other  points  -^  has  been  among;  the  first  to  cnticize 
when  it  believed  the  Board  had  flown  in  the  face  of  judicial  precedent. 
In  this  instance,  the  majority  prefers  the  Seventh  Circuit  (minority) 
view,  and  states  ^^  "not  only  has  the  Board  misconstrued  the  act  to 
the  extent  of  virtually  forcing  the  employer  to  make  an  agreement, 
but  it  lias  gone  further  and  *  *  *  held  that  such  an  agreement,  when 
reached,  must  be  reduced  to  writing.-^  We  would  have  thought  that 
the  weight  of  judicial  opinion  would  have  tempered  the  language  of 
the  majority. 

Ha^ing  painted  the  picture  in  indelible  colors,  the  majority,  in 
making  its  reconnnendation  on  this  provision,  writes :  "This  connnittee 
■expresses  no  opinion  as  to  whether  such  an  agreement  nuist  be  in 
"writing.*'  ^°  We  mention  this  discussion  only  because  it  is  typical  of 
^;he  lack  of  relationship  between  the  record  and  the  majority  report. 

If  any  amendment  were  required  to  '''■make  the  act  more  effect  I  ve,'"' 
it  should  expressly  confirm  the  Board's  holding.  We  are  content  for 
the  present  to  abide  by  the  court's  affirmation  of  the  Board's  position. 
The  reasons  for  the  desirability  of  a  written  agreement  -'^  to  diminish 
])ossible  controversy  would  seem  to  be  obvious.  In  the  Highland  Park 
Ma.mifactur'mg  Co.  case  (C.  C.  A.  4,  Mar.  11,  1940),  the  court  speaks 
on  this  question: 

The  purpose  of  the  written  trade  agreement  is,  not  primarily  to  reduce  to 
writing  settlements  of  past  differences,  but  to  provide  a  statement  of  principles 
and  rules  for  the  orderly  government  of  the  employer-employee  relationship  in 
the  future.  The  trade  agreement  tlius  becomes,  as  it  were,  the  industrial  con- 
stitution of  the  enterprise,  setting  forth  the  broad  general  principles  upon  which 
the  relationship  of  employer  and  employee  is  to  be  conducted.  Wages  may  be 
fixed  by  such  agreements  and  specific  matters  may  be  provided  for;  but  the  thing 
of  importance  is  that  the  agreement  sets  up  a  modus  vivendi,  under  which  em- 
ployer and  employee  are  to  carry  on.  It  may  be  drawn  so  as  to  be  binding  only 
so  long  as  both  parties  continue  to  give  their  assent  to  it ;  but  the  mere  fact  that 
it  provides  a  framework  within  which  the  process  of  collective  bargaining  may  be 
carried  on  is  of  incalculable  value  in  removing  the  causes  of  industrial  strife.  If 
reason  and  not  force  is  to  have  sway  in  industrial  relationships,  such  agreements 
should  be  welcomed  by  capital  as  well  as  by  labor.  They  not  only  provide 
standards  by  which  industrial  disputes  may  be  adjusted,  hut  they  add  dignity 
to  the  position  of  labor  and  remove  the  feeling  on  the  part  of  the  worker  that  he 
is  a  mere  pami  in  industry  subject  to  the  arbitrary  power  of  the  employer. 

2»  Inland  Steel  v.  N.L.R.B.  (109  F.  (2d)  9  (1949)  7th  circuit).  It  is  of  interest  that  this 
same  circuit  court  has  retreated  from  this  decision  in  the  later  case  of  Ft.  Wayne  Corru- 
gated Paper  Co.  v.  N.L.R.B.  (CCA.  7,  Mar.  28,  1940),  when  it  said  : 

"While  under  no  statutory  obligation  to  reduce  its  agreement  to  writing,  the  significance 
of  employer's  action  in  this"  respect  may  have  a  bearing  on  another  issue.  There  are  well- 
nigh  inescapable  inferences,  to  be  drawn  from  the  employer's  posting  of  printed  statements 
of  its  wages  and  labor  terms  and  refusing  to  sign  an  agreement  embodying  these  terms. 
These  inferences  bear  on  the  charge  of  unfair  labor  practices.  It  is  difficult,  if  not  impos- 
sible, to  avoid  the  conclusion  that  the  employer  did  not  wish  to  deal  with,  and  would  not 
recognize  the  labor  union  directly  or  impliedly,  and  this  attitude  accounts  for  its  refusal, 
to  sign  any  labor  agreement  with  a  labor  union,  although  willing  to  post  a  written  or 
printed  memorandum  of  its  labor  and  wage  terms  and  schedules.  This  if  indicative,  not 
only  of  a  hostile  mental  attitude,  but  is  also  repugnant  to  the  spirit  of  the  act,  the  heart 
of  which  is  embodied  in  the  right  of  the  employees  to  negotiate  with  their  employer,  col- 
lectively. This  right  of  the  employee  creates  an  obligation  on  employer's  part  not  only  to 
recognize  collective  bargaining  as  such,  but  also  collective  bargaining  where  employees 
are  represented  by  a  union.  This  obligation  is  not  fully  met  where  the  employer  refuses  to 
act  if  its  action  recognizes  a  union.  At  least  this  is  an  inference  which  may  be  considered 
along  with  all  the  other  evidence  on  the  controverted  fact  issue  of  unfair  labor  practices." 

2-  III,  384,  394.  395. 

2s  III.  393. 

2»  Cf.  Senator  Wagner's  letter  to  the  New  oYrk  Times  dated  June  16, 1937. 
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*i  II,  361 — The  Kailway  Labor  Act  contemplates  a  written  agreement. 
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And  ill  the  Art  Metals  case,  supra,  Justice  Learned  Hand  said: 

The  argument  on  this  point  rests  upon  the  admitted  truth  that  the  act  does  not 
force  the  parties  to  come  to  any  agreement  at  all ;  for,  although  an  employer  must 
honestly  negotiate  with  his  employees  collectively,  that  is  as  far  as  he  need  go. 
But  if,  "the  argument  runs,  he  is  forced  to  make  it  a  term  of  any  oral  agreement 
that  it  shall  be  put  into  writing,  he  loses  that  absolute  freedom  in  negotiation 
which  he  had  at  common  law,  and  which  Congress  meant  to  preserve  to  him. 
Inland  Steel  Company  v.  N.  L.  R.  B.  (108  Fed.  (2)  (C.  C.  A.  7).  It  is  indeed 
true,  and  for  that  matter  a  truism,  that  a  stipulation  in  an  oral  contract  that  it 
shall  be  put  into  writing  is  one  of  its  terms,  and  that  if  an  employer  must  put  it 
in,  he  is  not  free  pro  tanto.  But  he  is  no  longer  wholly  free  anyway ;  before  the 
act  he  was  not  obliged  to  bargain  with  his  employees  collectively  ;  he  was  at  liberty 
to  refuse  to  negotiate  with  them  at  all,  or  otherwise  than  severally.  The  act  im- 
paired that  freedom  :  it  meant  to  give  to  the  employees  whatever  advantage  they 
would  get  from  collective  pressure  upon  tieir  employer ;  and  the  question  here  is 
what  are  the  fair  implications  of  that  grant.  They  should  include  whatever  is 
i-easonably  appropriate  to  protect  it,  and  no  one  can  dispute  that  a  permanent 
memorial  of  any  negotiation  which  results  in  a  bargain,  is  not  only  appropriate, 
but  practically  necessary,  to  its  preservation;  it  is  hardly  necessary  to  observe 
that  without  it  the  fruits  of  the  privilege  are  exposed  to  the  sport  of  fugitive  and 
biased  recollection.  The  purpose  of  a  contract  is  to  define  tlie  promised  per- 
formance, so  that  when  it  becomes  due,  the  parties  may  know  the  extent  to  which 
the  promisor  is  bound  ;  and  it  is  the  merest  casuistry  to  argue  that  the  promisor's 
freedom  to  contract  includes  the  opportunity  to  put  in  jeopardy  the  ascertain- 
ment of  what  he  has  agreed  to  do,  or  indeed  whether  he  has  agreed  to  anything  at 
all.  The  freedom  reserved  to  the  employer  is  freedom  to  refuse  concessions  in 
working  conditions  to  his  employees,  and  to  exact  concessions  from  them ;  it  is 
not  the  freedom,  once  they  have  in  fact  agreed  upon  those  conditions,  to  com- 
promise the  value  of  the  whole  proceeding,  and  probably  make  it  nugatory. 

Limitation   ox   Reiivstatement  by   Redefinition   or   "Employee"' 

The  majority  recommends  that  reinstatement  be  denied  any  em- 
ployee who  is  shown  by  a  preponderance  of  the  testimony  willfully  tO' 
have  engaged  in  violence  or  unlawful  destruction  or  seizure  of  property 
in  connection  with  any  unfair  labor  dispute  or  unfair  labor  practice  or 
in  connection  with  labor  organizational  activities. 

The  majority  does  not  pretend  to  base  this  amendment  on  any 
evidence  adduced  at  the  hearings,  but  declares  that  it  merely  writes 
into  the  law  tlie  doctnne  of  the  FauHeel  case,  a  Supreme  Court  holding 
that  sit-down  strikers  were  not  entitled  to  reinstatement.^- 

Obviously  it  is  not  necessary  to  enact  legislation  to  put  into  the  law 
what  the  highest  Court  in  the  land  has  already  declared  to  be  there. 
In  fact,  it  is  a  well-recognized  judicial  doctrine  that  failure  to  change 
a  statute  following  a  court  decision  interpreting  its  language  is  tanta- 
mount to  a  legislative  acquiesence,  or  adoption,  of  the  Courts  inter- 
pretation. And  conversely,  to  alter  the  statute  after  such  a  decision 
and  to  use  broader  language  than  that  used  by  the  Court,  is  to  imply 
an  extension  of  the  Court's  doctrine. 

But,  the  majority  declares,  the  Board  has  disregarded  the  Fansteel 
decision,  and  thus  it  is  imperative  that  the  doctrine  be  restated. 
This  implies  that  the  Board  may  repeal  a  court  decision  by  disregard- 
ing it,  a  somewhat  novel  doctrine.  Clearly,  the  reviewing  power  vested 
in  the  courts  is  sufficient  to  keep  the  Board  within  the  bounds  of  the 
Fansteel  case.  But  the  majority's  charge  that  the  Board  has  ignored 
the  Fansteel  decision  is  without  support.  The  sole  authority  they  cite 
for  that  position  is  the  case  of  McNeeJey  &  Price  v.  N.  L.  R.  B..^-^  in 
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=3  106'f.  (2d)  878  (CCA.  3,  1939). 
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which  a  Board  order,  entered  long  before  the  Fansteel  decision,  was 
modified  by  tlie  Court,  relying  on  the  Fansteel  case^  which  the  Board 
then  attempted  to  distinguish.  In  every  case  involving  t\\Q  reinstate- 
ment of  sit-down  strikers,  which  the  Board  has  considered  since  the 
Fansteel  case^  it  has  followed  that  decision  and  denied  reinstatement.^* 

And  even  before  the  Fansteel  case^  the  Board  refused  reinstatement 
to  employees  guilty  of  conduct  which  the  Board  believed  sufficiently 
serious  to  merit  that  extreme  penalty.^^ 

Although  the  majority  ostensibly  desires  merely  to  restate  the 
Fansteel  rule,  it  not  only  fails  to  show  that  the  Board's  rulings  have 
rendered  this  restatement  necessary,  but  its  amendment  goes  far  beyond 
the  Fansteel  doctrine,  which  was  limited  to  the  case  of  a  sit-down 
strike  attended  by  considerable  violence. 

Indeed,  the  majority's  amendment  would  so  alter  the  Fansteel  rule 
as  to  extend  the  law  far  beyond  the  position  of  the  very  court  on  which 
the  majority  relies.^^  It  is  typical  of  its  distortion  of  the  record  and  its 
biased  approach  to  tliis  entire  matter  that  is  quoted  at  length  from  a 
decision  of  the  Court  of  Appeals  for  the  Third  Circuit  which  reversed 
a  Board  order,  entered  before  the  Fansteel  case  was  decided,^''  but  neg- 
lected to  state  that  this  same  court  in  no  uncertain  terms  has  recently 
condemned  such  an  extension  of  the  Fansteel  rule  as  is  here  contem- 
plated. 

In  N.  L.  R.  B.  v.  Stachpole  Carbon  Co.,^^  the  court  affirmed  a  Board 
order  for  the  reinstatement  of  employees  despite  their  participation  in 
"little  more  than"  a  fist  fight  on  the  picket  line.  And  in  Republic  Steel 
Corporation  v.  N.  L.  R.  B.^^  the  court  said : 

In  the  Fansteel  case  the  court  was  dealing  with  a  case  whicli  involved  a  sit- 
down  strike  in  which  the  strikers  forcibly  and  unlawfully  deprived  their  em- 
ployer of  possession  of  his  plant.  The  court  made  it  clear  that  imlawful  conduct 
of  that  character  deprived  the  participant  of  the  right  of  reinstatement.  We  think 
it  must  be  conceded,  however,  that  some  disorder  is  unfortunately  quite  usual  in 
any  extensive  or  long-drawn-out  strike.  A  strike  is  essentially  a  battle  waged 
with  economic  weapons.  Engaged  in  it  are  human  beings  whose  feelings  are 
stirred  to  the  depths.  Rising  passions  call  forth  hot  words.  Hot  words  lead  to 
blows  on  the  picket  line.  The  transformation  from  economic  to  physical  combat 
by  those  engaged  in  the  contest  is  difficult  to  prevent  even  when  cool  heads  direct 
the  fight.  Violence  of  this  nature,  however  much  it  is  to  be  regretted,  must  have 
been  in  the  contemplation  of  the  Congress  when  it  provided  in  section  13  of  the 
act  (29  U.  S.  C.  A.  sec.  163),  that  nothing  therein  should  be  construed  so  as  to 
interfei-e  with  or  impede  or  diminish  in  any  way  the  right  to  strike.  If  this  were 
not  so  the  rights  afforded  to  employees  by  the  act  would  be  indeed  illusory.  We 
accordingly  recently  held  that  it  was  not  intended  by  the  act  that  minor  disorders 
of  this  nature  should  deprive  a  striker  of  the  possibility  of  reinstatement  {Na- 
tional Labor  Relations  Board  v.  Stackpole  Carbon  Co.,  supra). 

Other  courts  have  adopted  the  same  approach  and  laid  down  the 
same  principles.*" 

»*  See  Calmer  Steamship  Co.,  18  N.L.R.B.  No.  1 ;  Reading  Batteries,  Inc.,  19  N.L.R.B. 
No.  20  :  Lansing  Co..  20  N.L.R.B.  No.  41  ;  Swift  &  Co.,  21  N.L.R.B.  No.  120  ;  Beekerman  Shoe 
Co.,  21  N.L.R.B.  No.  12.3. 

"5  Matter  of  Standard  Lime  &  Stone  Co.,  5  N.L.R.B.  106  ;  Matter  of  Republic  Steel  Corp., 
9  N.L.R.B.  219. 

3«  McNeely  &  Price  v.  N.L.R.B.,  106  F.  (2)  878  (CCA.  3. 1939). 

87  III,  384. 

38  105  F.  (2)  167  (CCA.  3,  1939)  certiorari  denied  60  S.  Ct.  142. 

»  107  F.  (2)  472  (CCA.  3.  1939)  certiorari  denied  A(pr.  3.  1940. 

*°  National  Labor  Relations  Board  v.  Carlisle  Lumber  Co.,  94  F.  (2d)  138  (CCA.  9), 
certiorari  denied.  304  U.S.  575  ;  99  F.  (2d)  533  (CCA.  9),  certiorari  denied.  306  U.S.  646; 
National  Labor  Relations  Board  v.  Remington  Rand,  Inc.,  94  F.  (2d)  862  (CCA.  2),  cer- 
tiorari denied  304  U.S.  576,  585  ;  National  Labor  Relations  Board  v.  Louisville  Refining 
Co.,  102  F.  (2d)  678  (CCA.  6),  certiorari  denied  October  9,  1939;  National  Labor  Rela- 
tions Board  V.  Colten,  105  F.  (2d)  179  (CCA.  6)  ;  National  Labor  Relations  Board  v. 
Hearst,  102  F.  (2d)  658  (CCA.  9). 
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The  majority  disclaims  any  intention  to  alter  the  law  as  declared  by 
the  courts  on  this  issue.  They  offer  an  amendment,  however,  which 
would  penalize  "willful  violence" — regardless  of  the  degree  of  such 
violence  or  of  the  provocations  thereof.  This  proposal  plays  directly 
into  the  hands  of  labor  spies  and  agents  provocateur.  Indeed,  by  re- 
moving the  protection  of  the  law  at  this  stage  of  a  labor  dispute,  we 
would  encourage  the  tactics  of  such  people,  intensify  labor  disputes, 
and  make  the  increase  of  industrial  strife  virtually  desirable  in  the 
eyes  of  short-sighted  employers.  The  majority  has  argued  that  their 
amendment  would  not  affect  employees  who  resorted  only  to  minor 
violence.  But  the  meaning  of  the  -word  "willful"  as  applied  to  conduct 
clearly  includes  all  intentional  acts,  however  minor  in  their  nature, 
and  regardless  of  the  provocation  wliich  led  to  them. 

We  are  no  more  sympathetic  with  violence  in  labor  disputes  or  else- 
where than, are  the  majority  of  this  committee  or  the  courts.  But  we 
recognize,  fully  as  well  as  do  they,  that  in  the  present  state  of  indus- 
trial relations,  legislation  penalizing  such  violence  must  be  carefully 
scrutinized  to  avoid  upsetting  the  balance  between  the  contending 
parties.  We  submit  that  in  imposing  so  drastic  an  economic  penalty  on 
the  employee  who  momentarily  loses  his  temper  on  the  picket  line,  and 
in  imposing  no  economic  penalty  on  the  employer  who  both  uses  and 
provokes  violence,  the  majority  would  upset  this  balance.  Ci^dl  and, 
if  warranted,  criminal  proceedings  may  be  taken  against  individuals 
who  violate  the  civil  rights  of  others  or  disturb  the  peace.  We  submit 
that  these  penalties  are  sufficient,  and  should  be  enforced  in  the  proper 
courts,  without  turning  the  Board  into  an  over-burdened  Federal 
police  court,  charged  with  administering  local  regulations. 

Senator  Wagner,  speaking  to  the  United  States  Senate  on  this 
amendment  on  March  13, 1940,  said : 

*  *  *  I  cannot  believe  that,  as  a  matter  of  inflexible  Federal  law,  a  man  should 
lose  all  right  to  earn  his  bread  because  of  a  minor  scuffle  on  the  picket  line,  which 
may  well  have  already  been  punished  under  local  law.  No  one  would  suggest 
that  an  employer  lose  his  corporate  franchise  for  a  similar  trivial  act  In  t-he 
abstract  this  proposal  is  one-sided  and  unfair,  and  in  its  practical  application  it 
would  make  the  Labor  Board  a  glorified  police  court  and  clog  its  machinery  with 
thousands  of  petty  recriminations. 

Members  of  this  House  who  recall  other  struggles  over  progressive 
labor  legislation  of  this  nature  will  have  no  difficulty  detecting  in  this 
proposal  a  great  similarity  to  the  notorious  "coercion  from  any  source" 
amendment  sponsored  by  outspoken  enemies  of  labor.  During  the 
consideration  of  the  original  act  Congress  rejected  such  an  amend- 
ment for  the  same  reasons  we  have  advanced  in  opposition  to  this.*^ 
The  record  before  the  committee  is  utterly  devoid  of  evidence  that  we 
should  reconsider  our  earlier  action  in  this  respect. 

Since,  as  the  majority  itself  puts  it,^^  there  is  no  general  dissatisfac- 
tion with  the  doctrine  of  the  Fansteel  case^  it  is  our  suggestion  that  this 
doctrine  be  accepted  by  leaving  the  statutory  language  on  this  point 
the  same  as  it  was  when  interpreted  in  the  "Fansteel  decision.  In  the 
absence  of  any  evidence  in  the  record  to  support  it,  in  the  absence  of 
any  demonstrated  need  for  its  adoption,  and  in  view  of  its  patently 
undesirable  consequences,  we  believe  this  amendment  should  not  be 
adopted. 

*i  Conjsrressional  Record,  vol.  79,  pt.  7,  74tli  Cong.,  1st  sess.,  pp.  7650,  7653-7661,  7668- 
7675,9718-9719  97219731. 
« III,  395. 
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The  Proposal  To  Amend  Section  2  (3)  in  Such  a  Way  as  To 
Exclude  a  Large  Section  of  Industrial  Labor  by  the  Devk  e  of 
Expanding  the  JVIeaning  of  the  Term  "AgricultuPw\l  Laborer" 

The  present  act  provides  that  the  term  "employee"  shall  not  be  con- 
strued as  including  any  individual  employed  as  an  "agricultural 
laborer."  The  majority  of  the  committee  recommends  that  the  follow- 
ing language  be  added  to  section  2(3)  for  the  purpose  of  defining 
"agricultural  laborer." 

For  the  purposes  of  this  subsection,  "agricultural  laborer"  means  any  person 
employed  in  performing  ''agricultural  labor"  as  that  term  is  defined  in  section 
1426(h)  of  the  Internal  Revenue  Code,  as  amended. 

The  purpose  and  effect  of  such  a  change  is  to  exclude  from  the  pro- 
tection of  the  act  a  large  number  of  workers  who  are  employed  in  the 
advanced  stages  of  processing  and  preparing  for  market,  agricultural 
products.  These  people  work  in  establishments  which  are  essentially 
industrial  in  character.  Their  problems  and  conditions  of  employment 
are  virtually  in  all  respects  equivalent  to  those  of  any  other  factory 
workers. 

It  is  conceded  by  the  majority  *^  that  the  type  of  establishment 
which  would  be  excluded  from  the  operation  of  the  act  is  fairly  illu- 
strated by  the  North  Whittier  Heights  Citrus  Association,  which  was 
involved  in  the  case  of  that  name.**  That  concern  is  a  corporation  made 
up  of  some  200  citrus  fruit  growers,  whose  plant  carries  on  the  busi- 
ness of  preparing,  packing,  and  crating  citrus  fruit  for  shipment.  The 
operations  of  this  concern  are  extensive,  involving,  during  the  years 
1936-37,  the  shipment  of  some  260,000  boxes  of  oranges,  lemons,  and 
grapefruit,  about  70  percent  of  which  went  into  interstate  commerce. 
The  employees  of  this  plant  work  at  unloading,  washing,  placing  on 
conveyor  belts,  sorting,  waxing,  grading,  stamping,  and  boxing  the 
fruits.  In  no  substantial  sense  can  they  be  considered  as  having  any- 
thing to  do  with  farms  or  the  actual  process  of  farming,  and  it  is  im- 
possible to  find  any  reasonable  line  of  distinction  between  these  work- 
ers and  persons  engaged  in  work  on  any  other  normal  factory  assem- 
bly line.  The  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  (109  F. 
(2d)  76)  upheld  the  contention  that  these  workers  are  properly  sub- 
ject to  the  act  and  correctly  classified  as  industrial  workers  in.  the 
following  language: 

When  the  product  of  the  soil  leaves  the  farmer,  as  such,  and  enters  a  factory 
for  processing  and  marketing  it  has  entered  upon  the  status  of  industry. 

Commenting  upon  the  evidence  that  the  association  had  been  guilty 
of  espionage  and  flagrant  discrimination  against  union  workers,  the 
court  stated: 

In  this  status  of  this  industry  there  would  seem  to  be  as  much  need  for  the 
remedial  provisions  of  the  Wagner  Act,  upon  principle,  as  for  any  other  industrial 
activity. 

It  should  also  be  borne  in  mind  that  the  reasons  for  amending  the 
Social  Security  Act  definition  of  "agricultural  labor,"  which  amended 
definition  the  majority  proposes  to  add  to  the  National  Labor  Eelations 
Act,  are  not  present  in  the  field  of  labor  relations.  House  Eeport  No. 
728  (76th  Cong.,  p.  51),  gives  the  reason  for  extending  the  exemption 
for  agricultural  labor  as  follows: 

«  III,  394. 

**  See  Matter  of  North  Whittier  Heights  Citrus  Assoc.  (10  N.L.R.B.  1269). 
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In  the  case  of  many  of  such  services,  it  has  been  found  that  the  incidence  of 
the  taxes  falls  exclusively  upon  the  farmer,  a  factor  which,  in  numerous  in- 
stances, has  resulted  in  the  establishment  of  competitive  advantages  on  the  part 
of  large  farm  operators  to  the  detriment  of  the  smaller  ones. 

It  is  interestino^  to  note  that  tho  only  authority  cited  by  the_  ma- 
jority for  the  proposed  amendment  consists  of  the  North  Whittier 
heights  Citrus  Association  case,  noted  above,  and  Matter  of  Growers 
and  Ship2)ers  Vegetable  Association  of  Central  California,  etc.  (15 
N.L.R.B.  322).  The  comment  of  the  majority  is — 

The  committee  has  given  much  thought  to  the  confusion  which  exists  in  respect 
to  the  jurisdiction  of  the  National  Labor  Relations  Board  over  the  agricultural 
labor  field  in  spite  of  the  provisions  contained  in  section  2(3)  of  the  present 
National  Labor  Relations  Act.  By  interpretation  of  the  term  agrictiltural 
laborer,  it  has  been  contended  that  the  Boai-d  has  tended  more  and  more  to  en- 
croach upon  the  rights  of  the  traditionally  free  American  farmer. 

The  majority's  concern  over  the  "traditionally  free  American 
farmer"  has  no  application  to  the  examples  given  by  them.  Those 
cases  involved  corporations  processing  farm  products — an  industrial 
operation — and  did  not  present  the  case  of  the  American  farmer  as 
vre  loiow  him. 

The  two  cases  cited  above,  vrhich  are  the  only  ones  relied  uiwn  by 
the  majority,  have  already  given  the  term  "agricultural  laborer"  a 
certainty  of  meaning  which  the  majority  claims  to  be  seeking. 

The  circuit  court  of  appeals  in  the  North  Whittier  Heights  case 
refused  to  consider  an  assertion  by  the  petitioner  that  the  Board  did 
not  make  its  order  on  findings  of  fact  or  on  substantial  e^ddence. 
The  court  answered  this  assertion  by  stating  (p.  83),  "We  need  not 
consider  this  point  for  the  reason  that  petitioner  does  not  point  to 
any  single  instance  in  the  record  supporting  the  assertion."  We  feel 
that  this  same  answer  may  be  made  to  the  proposed  amendment  of 
the  majority,  because  not  a  single  instance  in  the  record  is  cited  to 
support  the  amendment. 

In  the  absence  of  any  evidence  that  there  is  any  sound  basis  for 
drawing  a  distinction  between  these  employees  and  persons  similarly 
employed  in  other  industries,  it  appears  arlutrary.  unreasonable,  and 
discriminatory  to  deny  to  these  workers  the  protection  of  the  act, 
and  to  abandon  them  to  the  unrestricted  mercies  of  the  labor  spy, 
strikebreaker,  hired  thug,  and  other  antiunion  hirelings. 

Separation  of  Functions— ^Creation  of  "Ads^inistrator" 

The  majority  proposes  that  section  8(d)  of  the  act  shall  provide 
for  the  appointment  of  an  Administrator  whose  function  it  will  be  to 
carry  on  the  investigative  and  lorosecuting  functions  entirely  separate 
and  distinct  from  the  judicial  function  of  the  Board  proper. 

Undr  the  amendments  proposed  by  the  majority,  the  functions  of 
the  Board  would  be  limited  to  holding  hearings,  making  findings, 
and  issuing  orders  (sec.  3  (a);  sec.  10).  The  Board  is  also  given 
power  to  hold  and  supervise  elections  (sec.  3(a)).  As  under  the  pres- 
ent act,  the  orders  of  the  Board  would  have,  in  and  of  themselves, 
no  force  and  effect  but  would  be  enforced  only  through  application 
to  the  circuit  courts  of  appeals  with  a  right  to  review  by  the  Supreme 
Court.  In  part,  the  amendment  provides  as  follows : 
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It  shall  be  the  duty  of  the  Administrator,  as  hereinafter  provided,  to  investi^^ate 
charges  of  unfair  labor  practices,  to  issue  complaints  if  he  has  reasonable  cause 
to  believe  such  charges  are  true,  to  prosecute  such  complaints  before  the  Board, 
to  make  application  to  the  courts  for  enforcement  of  orders  of  the  Board,  and  to 
exercise  such  other  functions  as  are  conferred  on  him  by  this  act.  The  Adminis- 
trator shall  be  made  a  party  to  all  proceedings  before  the  Board,  and  shall  present 
such  testimony  therein  and  request  the  Board  to  take  such  action  with  respect 
thereto  as  in  his  opinion  will  carry  out  the  policies  of  this  act. 

The  majority  justifies  this  procedural  change  by  stating: 

Thus,  there  could  be  none  of  that  confusion  and  intermingling  of  functions 
that  has  so  completely  characterized  the  present  Board.  Thereby  the  committee 
feels  that  a  true  separation,  in  accordance  with  a  genuine  regard  for  the  demo- 
cratic principle,  will  be  achieved. 

In  attempting  to  sustain  its  charge  that  the  present  procedure 
set-up  of  the  Board  has  failed  to  bring  about  a  proper  separation  of 
the  judicial  and  administrative  functions,  the  majority  has  pointed  to 
isolated  instances  of  indiscretions  on  the  part  of  employees  of  the 
Board.  Clearly,  the  complete  record  establishes  that  such  isolated 
instances  do  not  represent  a  fair  judgment  of  the  operation  of  the 
Board  as  a  whole. 

As  an  example  of  the  manner  in  which  the  majority  has  distorted  the 
evidence  presented  before  the  committee,  it  charges  misconduct  of 
attorneys  in  the  Review  Division  in  their  summary  and  analysis  of 
records  in  Board  cases,  by  pointing  to  isolated  instances  in  which  attor- 
neys in  this  Division  had  access  to  material  in  "informal  files"'  in  their 
possession.  There  is  no  evidence  in  the  record  that  such  material  was 
ever  used  as  a  basis  for  decisions  by  the  Board.  Also,  most  of  the  exam- 
ples cited  by  the  majority  have  to  do  with  representation  cases,  which 
are  not  adversary  proceedings  so  far  as  the  Board  is  concerned.  Cer- 
tainly, there  is  no  justification  for  the  sweeping  denunciation  by  the 
majority  *^  against  the  work  of  the  division.  In  further  support  of  its 
charge  that  there  is  "confusion  and  intermingling  of  functions,"  the 
majority  relies  upon  the  testimony  of  Mr.  Freter,*^  a  former  employee 
of  the  Board.  An  examination  of  the  evidence  appearing  in  the  record 
clearly  shows  that  ]Mr.  Freter's  testimony  was  motivated  by  reason  of 
ill  feeling  toward  the  Board,  or  employees  thereof  because  of  his  dis- 
charge. His  testimony  was  typical  of  that  of  a  disgruntled  former  em- 
ployee, and  his  testimony  of  alleged  bias  by  the  employees  of  the  Board 
was  evasive  and  unconvincing. 

The  report  of  the  majority  grasps  at  isolated  instances  of  statements 
by  Board  employees  which  were  persuasively  shown  to  have  been  ut- 
tered facetiously,  in  presenting  a  picture  of  non judicious  conduct  on 
the  part  of  trial  examiners  of  the  Board.^^  In  another  instance  the 
appellation  of  a  regional  director  as  "judge,  jury  and  prosecutor"  was 
explained  to  have  been  based  upon  the  lack  of  personnel  in  the  field 
during  the  early  months  of  the  Board's  existence,  and  the  characteriza- 
tion by  the  majority  of  this  statement  as  being  indicative  of  the  atti- 
tude generally  of  the  employees  of  the  Board,  is  clearly  not  borne  out 
by  the  testimony .^^ 

We  believe  that,  in  the  present  state  of  evidence  adduced  by  fche 
conunittee,  no  sound  reason  has  been  brought  forth  for  the  procedural 

«  III,  379,  380. 
*«  III,  370. 
*•  III.  377,  378. 
«  II,  119. 
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changes  proposed  by  the  majority  and,  on  the  contrary,  such  scanty 
evidence  as  is  available  in  the  record  tends  more  to  impeach  the  desir- 
ability of  the  amendments  than  to  sustain  them.'*^ 

The  majority  charges  a  break-down  of  the  quasi-judicial  function 
of  the  Board  in  an  incident  of  Trial  Examiner  Dudley  conferring  with 
the  secretary  of  the  Board  on  a  ruling  of  evidence.^"  The  record  shows 
that  the  Board  overruled  the  trial  examiner  as  to  the  admissibility  of 
evidence  as  to  the  actions  of  a  Board  employee  allegedly  showing  bias.^^ 
Dean  Garrison  testified  that  he  believed  this  incident  was  "entirely 
proper  and  highly  desirable.^- 

The  majority  apparently  criticizes  the  Board  for  discharging  certain 
employ ees,^^  and  then  elsewhere  criticizes  the  Board  for  failure  to  take 
as  severe  disciplinary  action  as  the  majority  thinks  should  have  been 
taken.^*  The  majority  accepts  the  testimony  of  maladministration  and 
bias  of  a  former  geional  director,^^  but  fails  to  point  out  the  relevant 
factor  that  he  was  discharged  because  he  permitted  an  attorney  having 
cases  pending  before  his  office  to  pay  his  expenses  of  a  trip  from  Cleve- 
land to  New  York.^^  Furthermore,  the  majority  seems  to  characterize 
as  uniform  Board  policy  those  instances  in  which  particular  em- 
ployees have  violated  Board  instructions  ^^  without  the  Board's 
knowledge. 

The  majority  supports  its  "separation  of  functions''  amendments  by 
stating :  ^^ 

There  is  no  criticism  of  the  Board  that  has  been  more  consistent  on  the  part  of 
litigants  and  the  courts,  than  the  failure  to  separate  its  administrative  and 
judicial  functions,  which  separation  is  the  very  cornerstone  of  our  whole  demo- 
cracy. 

The  majority  fails  to  comment  on  the  testimony  of  Dean  Garrison, 
before  the  committee,  noted  above,  and  of  the  testimony  of  Mr,  Pad- 
way,  general  counsel  of  the  American  Federation  of  Labor  before  the 
Senate  Committee  on  Education  and  Labor,^^  both  opposing  the  separa- 
tion of  administrative  and  judicial  functions. 

We  do  not  believe  that  procedural  matters  are  unimportant  or  tliat 
their  significance  can  be  dismissed  lightly  as  being  merely  procedural. 
Iniportant  substantive  rights  hang  upon  matters  of  procedure  and  such 
rights  may  be  as  effectively  withheld  through  procedural  inadequacies 
as  through  substantive  deficiencies. 

The  growth  of  the  administrative  process  in  the  United  States  h.as 
been  fomided  upon  the  inexorable  requirements  of  new  problems  aris- 
ing from  the  increasing  complexity  of  our  domestic  economy.  The  first 
sutetantial  application  of  the  administrative  process  took 'place  with 
the  creation  of  the  Interstate  Commerce  Conmiission  some  50  years  aero 
and,  in  1914,  the  Federal  Trade  Commission  Act  set  up  an\adminis- 
trative  procedure  which  substantially  complies  with  modern  concepts 

*»  II,  496-498,  Garrison. 

6"  III,  377. 

51 II,  15,  16. 

^  II,  507. 

M  III,  382. 

^111,  370. 

'■•'  III,  382,  Miller. 

''"11,511. 

"^■^  III,  380. 

»8  III,  395. 
.    ^  P<'irt  4,  p.  727.  Hearings  on  National  Labor  Relations  Act,  May  2,  1939.  Mr.  Padway 
testifierl  with  Mr.  Green,  and  Mr.  Green's  testimony  was  made  a  part  of  the  committee's 
record  (II,  281). 
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of  the  administrative  function.  Since  that  time,  the  growth  of  admin- 
istrative regulation  has  been  rapid  and  has  extended  to  such  fiekls  as 
stock  exchanges,  securities,  utilities,  communications,  aviation,  and 
many  other  fields.  Due  to  the  historic  inability  of  both  the  courts  and 
Congress  to  cope  with  a  certain  zone  of  governmental  action,  the  admin- 
istrative process  has  established  itself  as  the  only  suitable  means  of 
providing  the  flexibility,  adaptability,  specialization,  and  continuity 
necessary  to  deal  with  governmental  problems  of  great  complexity  and 
constantly  changing  character.  The  administrative  process  has  there- 
fore filled  a  great  need  in  the  effective  functioning  of  our  working 
democracy  and  has  established  itself  as  an  integral  and  indispensable 
part  of  our  system  of  government,  No  serious  scholar  today  advocates 
its  outright  abolition. 

The  administrative  process  possesses  certain  superiorities  which 
have  made  it  peculiarly  able  to  cope  with  the  necessities  of  this  field 
of  governmental  action,  among  which  is  its  ability  to  meet  the  require- 
ments of  individual  litigants  without  the  expense  and  delays  inherent 
in  the  usual  court  procedures.  The  procedural  amendments  proposed 
by  the  majority  of  the  committee  would  rob  the  National  Labor  Rela- 
tions Act  of  many  of  these  advantages  without,  in  turn,  any  evidence 
having  been  adduced  that  these  disadvantages  would  be  offset  by 
greater,  or  at  least  equivalent,  advantages.  In  fact,  the  advantages  to 
be  attained  by  the  amendments  proposed  by  the  majority  are  cloaked 
in  impenetrable  obscurity.  We  believe  that  these  amendments  would 
leave  tlie  Board  shorn  of  indispensable  attributes  for  administrative 
efficiency  and  leave  it  a  pure  anomaly  in  the  governmental  function. 
Labor  is  entitled  to  the  same  prompt  and  efficient  attention  to  its  needs 
as  are  petitioners  before  the  Interstate  Commerce  Commission,  the 
Federal  Trade  Commission,  or  the  Communications  Commission.  We 
are  unwilling  to  single  out  labor  as  the  guinea  pig  for  hasty  and  un- 
considered experimentation,  with  the  administrative  procedure  and  we 
set  out  the  following  detailed  reasons  why  we  believe  that  these  amend- 
ments should  not  be  adopted. 

We  are  in  unqualified  and  ardent  accord  with  the  proposition  that 
any  exercise  of  the  judicial  function,  whether  by  courts  or  quasi- judi- 
cial bodies,  should  be  attended  by  the  strictest  observance  of  fairness, 
independence,  and  impartiality  and  we  believe  that  every  possible  safe- 
guard should  be  provided  against  bias  and  external  influence.  Every 
exercise  of  quasi- judicial  administrative  power  should  accord  wnth  the 
strictest  principles  of  fairness  and  lack  of  bias.  However,  we  believe 
that  this  result  can  be  achieved  without  sacrificing  the  unity  of  pnriiose 
and  coordination  of  function  which  is  necessary  if  the  administrative 
process  is  to  operate  speedily  and  effectively. 

We  call  attention  to  the  fact  that,  under  the  proposed  amendment, 
the  Administrator  is  vested  with  absolute  discretion  on  the  question 
of  whether  complaints  will  be  issued  on  charges  and  that  all  proceed- 
ings subsequent  to  the  issuance  of  the  Board's  orders  are  vested  exclu- 
sively in  his  hands,  subject  to  the  mandate  that  he  shall  petition  the 
court  for  enforcement  of  a  board  order  upon  the  Board's  request  (sec. 
10(e)). 

The  effect  of  this  proposal  is  to  substitute  for  the  present  unified 
administration  of  the  act  an  uncoordinated  and  uncorrelated  division 
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of  functions,  with  no  attempt  to  provide  safeguards  against  this  divi- 
sion maturing  into  a  case  of  "a  house  divided  against  itself"  with  a 
consequent  loss  of  effectiveness. 

In  any  event,  such  a  proposal  would  sacrifice  the  tremendous  advan- 
tage of  unity  and  continuity  of  administration  with  the  resulting  speed 
and  efficiency  achieved.  The  present  procedure  makes  possible  a  uni- 
formity of  policy,  a  speed  in  operation,  a  coordination  of  the  various 
stages  of  a  case,  and  a  general  efficiency  of  administration — character- 
istics which  are  of  the  very  essence  of  the  administrative  procedure. 
Such  a  procedure  is  particularly  demanded  by  the  field  of  labor  rela- 
tions, a  field  in  which  events  move  swiftly  and  suddenly  and  in  which 
any  substantial  delay  may  well  render  the  machinery  of  the  act  ineffec- 
tive and  impotent. 

We  further  call  attention  to  the  fact  that  the  motivating  force  in' 
the  administration  of  the  act  is  to  be  vested  entirely  in  the  hands  of  an 
Acbninistrator.  No  charges  can  be  issued  unless  the  Administrator 
decides  to  do  so  in  his  unfettered  discretion.  There  is  no  appeal 
granted  to  the  individual  complainant  from  a  failure  or  refusal  of  the 
Administrator  to  file  a  complaint  and  there  is  no  machinery  whereby 
the  individual  complainant  may  secure  redress  from  the  arbitrary  and 
capricious  refusal  of  the  Administrator  to  proceed  on  a  complaint. 
The  forward  motion  of  the  entire  administration  of  the  a^t  is  utterly 
dependent  upon  the  uncontrolled  discretion  of  a  single  man  and  the 
majority's  proposal  sets  up  a  potential  autocrat  over  labor  relations. 

Bearing  in  mind  the  fact  that  the  Administrator  would  be  a  purely 
political  appointee,  no  safegi.iards  of  tenure  or  other  guaranties  of 
independence  being  provided,  we  question  the  wisdom  of  subjecting 
the  fate  of  a  program  involving  the  welfare  of  the  great  masses  of  those 
who  labor  to  the  uncertainties  and  vicissitudes  of  the  political  scene. 
"We  concede  that  the  arrangement  would  provide  a  more  than  ample 
guaranty  against  too  zealous  prosecution  of  the  requirements  of  the 
act,  but  we  submit  that  absolutely  no  provision  has  been  made  to 
guard  against  indifference  or  unwillingness  to  enforce  labor's  remedies 
under  the  act.  We  seriously  question  the  wisdom  of  transferring  the 
control  of  such  administration  and  the  protection  of  labor's  welfare 
from  a  board  protected  by  the  independence  of  tenure  to  a  single 
individual  entirely  dependent  upon  the  shifting  winds  of  politics. 

The  amendments  recommended  by  the  majority  seek  to  establish 
what  amounts  to  a  labor  court.  However,  the  court  is  not  invested 
with  one  of  the  most  important  attributes  of  a  judicial  body — namely 
the  power  to  enforce  its  judgments.  The  proposed  amendment  would 
go  further  than  the  typical  separation  of  functions  in  ordinary  judicial 
proceedings  by  vesting  the  enforcement  of  the  orders  of  the  Board  in 
the  prosecutor. 

The  arrangement  proposed  is  patterned  after  the  relationship  of 
the  district  attorney  or  prosecutor  to  the  courts.  Bearing  in  mind 
that  the  enforcement  of  the  National  Labor  Relations  Act  is  pre- 
dominantly remedial,  we  question  whether  the  necessities  of  remedial 
equity  can  be  met  by  the  machinery  of  punitive  justice. 

It  must  be  observed,  moreover,  that  the  proposed  amendments  go 
even  further  than  the  tjq^ical  separation  of  functions  in  ordinary  judi- 
cial proceedings.  Normally,  where  the  "prosecuting"  and  "judicial" 
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functions  are  separated,  the  tribunal  exercising  "judicial  functions" 
has  the  power  of  a  court— that  is,  its  de<?isions  are  enforceable  and 
binding  unless  reversed  on  appeal.  But  here  the  Board,  although 
limited  to  "judicial  functions,"  would  have  the  power  only  of  an 
administrative  agency.  Its  decisions  and  orders  would  still  not  be 
effective  and  could  still  only  be  enforced  by  securing  a  court  order. 
Thus  the  amendments  introduce  all  the  inefficiency  of  separation  of 
functions  and  yet  withhold  its  single  most  important  advantage. 

That  such  a  division  of  responsibility  for  enforcement  of  the  law 
could  not  function  efficiently  in  the  labor  field  seems  evident  from  the 
experience  with  section  7(a)  of  the  National  Industrial  Recovery  Act. 
Section  7 (a)  guaranteed  to  employees  rights  identical  with  those  pro- 
tected by  the  National  Labor  Relations  Act.  But  the  provisions  of 
section  7(a)  were  to  be  enforced  by  the  older  methods  of  injunction 
and  criminal  proceedings.  It  is  an  acknowledged  fact  that  the  en- 
forcement of  section  7(a)  broke  down  completely.  Both  the  Senate 
Committee  on  Education  and  Labor  and  the  House  Committee  on 
Labor,  when  reporting  the  bill  that  became  the  National  Labor  Rela- 
tions Act,  emphasized  that  the  more  traditional  methods  of  enforce- 
ment had  failed,^"  Both  committees  therefore  recommended  the 
abandonment  of  criminal  penalties  and  the  substitution  of  adminis- 
trative procedure  for  enforcement.  We  feel  certain  that  the  experi- 
ment with  "separation  of  functions"  embodied  in  the  proposed 
amendments  would  go  far  to  make  the  National  Labor  Relations  Act 
as  difficult  of  enforcement  as  was  section  7(a) . 

We  think,  further,  that  notliing  in  the  record  before  the  committee 
discloses  any  defects  in  Board  procedure  which  requires  remedy  by  a 
dangerous  experiment  here  proposed.  On  the  contrary,  the  record 
shows  that  the  Board  already  maintains  a  separation  of  fimctions 
within  its  organization  that  is  adequate  to  guard  against  the  possibility 
of  mifairnes^  and  yet  still  permits  the  advantages  of  a  coordinated 
policy.  The  Board's  trial  attorneys  who  prosecute  the  cases,  the  trial 
examiners  who  preside  at  the  hearings,  and  the  review  attorneys  who 
assist  the  Board  in  the  preparation  of  decisions,  are  each  established 
as  separate  and  distinct  sections  of  the  Board's  staff.^^  Further,  the 
Board's  instructions  impose  the  strict  requirement  tliat  there  shall 
be  no  fraternization  between  trial  examiner  and  trial  attorney.^-  Such 
instructions  would  appear  to  set  up  standards  of  conduct  no  different 
from  those  existing  between  an  ordinary  attorney  and  a  judge.  Like- 
wise, review  attorneys  are  under  strict  injunction  not  to  communicate 
with  or  discuss  cases  with  trial  attorneys,  nor,  unless  by  special  per- 
mission with  trial  examiners.^ 

Despite  the  elaborate  inquiry  conducted  by  counsel  for  the  connnit- 
tee,  and  the  examination  by  him  of  many  trial  examiners  and  review 
attorneys,  there  is  no  evidence  in  the  record  that  these  instructions 
have  been  violated,  except  upon  such  rare  occasions  as  to  be  of  little 
significance.  Nor  is  there  any  showing  in  other  respects  that  the 
administrative  process  as  it  has  functioned  within  the  Board,  has 
resulted  in  any  unfairness  or  lack  of  due  process  to  parties  appearing 
before  the  Board. 

«"  S.  Kept.  No.  573,  74th  Cong.,  1st  sess.,  pp.  4  and  5  ;  H.  Kept.  No.  972,  74th  Cong., 
1st  sess.,  p.  2. 

«i  II.  .'5.56  ;  I.  440  ;  III,  199,  200  ;  III,  213  ;  II,  124. 

«2  II.  9.  10. 

«I,  430,  465;  II,  561. 
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Amendment  To  Abolish  the  Board  and  Create  a  New  Board 

An  amendment  which  the  majority  treats  as  related  to  the  one  just 
considered  proposing  that  the  judicial  functions  be  separated  from 
the  administrative  functions,  is  to  abolish  the  present  Board  and  to 
create  a  new  three-man  Board. 

It  maj'  be  that  the  record  will  justify  disagreement  with  the  present 
Board's  decisions  in  occasional  cases.  It  may  likewise  be  found  that 
the  committee's  investigation  has  disclosed  instances  of  bias,  over- 
zealous  and  misdirected  vigor  and  examples  of  defective  administra- 
tion by  some  employees  of  the  Board.  Manj^  of  the  instances  cited, 
however,  were  greatly  exaggerated  in  the  majority  report,  as  a  com- 
parison of  these  passages  in  the  report  with  the  transcript  of  testimony 
will  demonstrate  and  few,  if  any,  involved  members  of  the  Board. 

In  our  discussion  we  have  pointed  out  examples  of  how  the  majority 
has  distorted  the  evidence  before  the  committee  by  omitting  reference 
to  testimony  which  threw  entirely  different  light  upon  certain  inci- 
dents. Viewing  these  incidents  in  their  proper  perspective  and  having 
in  mind  the  important  achievement  of  the  Board  in  the  courts  and  in 
pioneering  a  new  field  of  law,  we  camiot  agree  that  the  record  of  the 
Board  deserves  such  general  condemnation.  Certainly  the  testimony 
developed  before  our  committee  is  not  sufficient  justification  for  the 
ripper  amendment  proposed  by  the  majority. 

^rVe  are.  liowever,  ready  to  recognize  the  fact  that  the  propriety  of 
certain  policies  of  the  Board  is  subject  to  widespread  controversy 
and  disairreement.  We  feel  that  harmony  between  the  administra- 
tion of  tlie  act  and  sections  of  the  public  to  whom  it  directly  applies 
can  be  promoted  by  adding  to  the  present  membership  of  the  Board 
two  new  members  with  a  fresh  viewpoint.  It  will  be  expected  that 
these  additions  will  make  it  possible  for  the  two  additional  experts  to 
detennine  by  direct  and  intimate  contact  with  the  problems  of  adminis- 
tration the  soundness  of  present  policies  and  to  use  their  influence  in 
directing  the  policies  of  the  Board  along  the  lines  which  accord  with 
their  findings  and  expert  judgments.  For  the  foregoing  reasons  we 
believe  that  our  proposal  of  adding  two  members  to  the  Board  is  the 
constnictive  approach  to  the  problem  and  possesses  the  peculiar  ad- 
vantage of  preserving  continuity  in  the  administration  of  the  act. 

Proposal  To  Prohibit  the  Board  From  Doing  Statistical  Work 

The  present  act  provides  in  section  4(a)  that  "nothing  in  this  act 
shall  be  construed  to  authorize  the  Board  to  appoint  individuals  for 
the  purpose  of  conciliation  or  mediation  (or  for  statistical  work), 
where  such  service  may  be  obtained  from  the  Department  of  Labor." 
We  think  the  proper  interpretation  of  tliis  provision  is  that  adopted 
by  the  Board,  that  its  staff  should  not  duplicate  any  statistical  work 
performed  by  the  Department  of  Labor.  The  majority,  however,  pro- 
poses the  following  amendment : 

NoThing  in  this  act  shall  be  construed  to  authorize  the  Board  or  the  Adminis- 
trator to  appoint  or  employ  individuals  for  the  purpose  of  conciliation  or  media- 
tion or  for  statistical  work. 

Such  an  amendment  would  prohibit  the  Board  from  accumulating 
statistics  of  its  own  operations.  It  would  abolisli  not  only  the  Divi- 
sion of  Economic  Research  but  would  preclude  any  other  emploj'ee 
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from  compiling  those  statistics  which  are  an  indispensable  part  of  the 
public  record  of  such  an  agency. 

In  suport  of  this  amendment  the  majority  refers  to  the  testimony 
of  Dr.  Lubin,  Commissioner  of  Labor  Statistics  of  the  Department  of 
Labor,  to  the  effect  that  "there  are  at  least  20  economists  out  of  the 
total  number  in  excess  of  200  employees  in  the  Department  of  Labor 
engaged  in  activities  similar  to  those  performed  by  the  Division  of 
Economic  Research  of  the  National  Labor  Eektions  Board.''  ®^  The 
majority  also  reports  that  Dr.  Lubin  testified  that  the  Bureau  of 
Labor  Statistics  had  received  many  requests  from  the  Board  for  statis- 
tical work  and  had  never  refused  such  requests,  except  where  the  staff 
was  inadequate  or  the  Board  had  wanted  such  work  in  too  short  a 
time.*^^' 

The  implication  clearly  intended  by  the  report  of  the  majority  is 
that  Dr.  Lubin  testified  that  the  Division  of  Economic  Research  was 
unnecessary  and  was  in  duplication  of  the  work  of  the  Bureau  of  Labor 
Statistics.  The  record  does  not  support  such  an  inference.  Thus  ^® 
Dr.  Lubin  was  merely  testifying  as  to  the  number  of  civil-service 
employees  in  his  department  when  he  stated  that  there  were  approxi- 
mately 20  emplovees  doing  statistical  work.  On  the  question  at  issue 
here.  Dr.  Lubin  testified  that  the  Division  of  Economic  Research  of 
the  Labor  Board  in  no  way  duplicates  the  work  of  the  Bureau  of  Labor 
Statistics.  He  also  testified  that  "very  definitely"  it  is  necessary  for 
the  Board  to  have  a  staff'  of  economists  to  analyze  properly  the  statis- 
tics furnished  by  the  Bureau  of  Labor  Statistics  and  to  perform  other 
statistical  work  for  the  Board.''^  Other  administrative  agencies  in 
the  Government  have  such  staffs,  and  such  staffs  are  also  not  uncom- 
mon in  industrial  enterprises. 

Certainly  the  evidence  before  the  committee  does  not  warrant  this 
ill-considered  amendment  which  would  deprive  the  Labor  ]-ioard  of 
the  counsel  and  advice  of  minds  scientificall}^  ti-ained  in  economics. 
Granting  that  the  most  complete  statistics  are  available  in  the  Depart- 
ment of  La])or,  it  still  is  necessaiy  for  the  Board  charged  with  the 
protection  of  the  rights  of  laboT-  to  ascertain  which  statistics  are  needed 
for  an  undei'standing  of  the  cases  before  it. 

Apparently  the  real  explanation  for  the  amendment  proposed  by 
our  colleao'ues  was  the  testinionv  in  the  record  with  reference  to  the 
economic  philosophy  of  Dr.  Saposs.  head  of  the  Economic  Research 
unit.  If  tlie  excerpts  from  his  writings  which  were  I'ead  into  the  record 
nre  a  fair  example  of  his  views  we  disapprove  as  strongly  as  our  col- 
leap"nes  of  a  person  entertninino;  such  views  holding  an  important 
position  in  the  Government.  We  do  not  feel,  however,  that  the  abolition 
of  a  wliolo  division  performing  a  useful  function  is  a  logical  solution 
of  dealing  with  the  problem  of  one  offico  holder  whose  views  are 
abi^orrent  to  our  committee. 

The  record  ^^  shows  the  importance  of  the  economic  data  prepared 
bv  the  division.  The  use  of  such  riaterial  is  inherent  in  the  case  of 
remedial  legislation,  such  as  the  National  Labor  Relations  Act,  which 
deals  with  the  incidents  of  economic  and  industrial  life. 


«''  III — 19,  60,  67,  6S. 
8*  ITT.  STo. 
"^TTT.  .^75. 
68  ITT— 2''S 
«"  1X1-228.' 
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Freedom  of  Speech 

Section  8  (1)  of  the  act  provides  tliat  it  shall  be  an  unfair  labor 
practice  for  an  employer : 

To  interfere  with,  restrain,  or  coerce  employees  in  the  exercise  of  the  rights 
guaranteed  in  section  7. 

The  majority  proposes  to  add  to  this  section  a  provision  reading 
as  follows : 

*  *  *  but  nothing  in  this  section  or  in  this  act  shall  be  construed  or  inter- 
preted to  prohibit  any  expressions  of  opinion  with  respect  to  any  matter  which 
may  be  of  interest  to  employees  or  the  general  public,  provided  that  such  expres- 
sions of  opinion  are  not  accompanied  by  acts  of  coercion,  intimidation,  discrim- 
ination, or  threats  thereof. 

This  proposal  is  justified  on  the  ground  that  "it  is  necessary  to 
make  certain  that  tlie  act  as  Avritten  and  achninistered  shall  not  lead 
to  any  impairment'*  '^^  of  freedom  of  speech  as  protected  by  the  Con- 
stitution and  the  Bill  of  Rights. 

Clearly  neither  the  National  Labor  Relations  Act  nor  any  act  of 
Congress  can  deprive  an  employer  of  his  rights  under  the  Constitution. 
Section  8(1)  of  the  act  as  it  now  stands  must  be  mterpreted,  there- 
fore, so  as  not  to  interfere  with  freedom  of  speech  or  freedom  of  the 
press  as  guaranteed  in  the  Bill  of  Rights.  The  constitutionality  of 
the  Wagner  Act  in  protecting  the  right  of  employees  to  self-organiza- 
tion and  collective  bargaining  against  the  interference,  coercion,  and 
restraint  of  an  employer  is  no  longer  in  doubt.  It  does  not,  therefore, 
infringe  the  constitutional  guarantees  of  free  speech.  The  best  evidence 
that  the  Board  has  not  infringed  such  rights  in  its  administration  of 
the  act  is  that  m  the  hundred-odd  decisions  of  the  courts  reviewing 
orders  made  by  the  Board,  in  no  single  decision  has  it  been  held  that 
the  Board  by  any  order  has  abridged  the  constitutional  right  of  free 
speech. 

Consequently,  if  the  majority,  as  it  claims,  is  seeking  to  protect 
the  employers*  constitutional  rights,  it  is  again  asking  Congress  to 
amend  the  act  to  include  something  already  in  it.  It  is  clear  that  no 
issue  of  freedom  of  speech  is  involved.  Certainly,  the  Supreme  Court 
has  demonstrated  its  ability  to  preserve  the  amplest  exercise  of  free 
speech  against  all  attempted  legislative  or  administrative  encroach- 
ment. '^°  . 

It  seems  clear  from  the  foregoing  that  the  only  purpose  that  could 
be  served  by  this  amendment  to  section  8(1)  would  be  to  make 
possible  greater  interference,  restraint  and  coercion  of  employees  in  the 
exercise  of  their  right  of  self-organization  and  collective  bargaining, 
and  not  the  protection  of  the  constitutional  right  of  free  speech. 

The  majority  has  placed  emphasis  upon  the  right  of  the  employer  ''^ 
to  express  his  opinions. 

It  cannot  be  doubted  that,  by  reason  of  the  economic  dominance 
of  the  employer  over  the  livelihood  of  his  employees,  "expressions  of 
opinion"  by  an  emplo^^er.  wliether  or  not  accompanied  by  acts  or 
threats  of  coercion,  would  under  certain  circumstances  seriously  inter- 
fere with  and  restrain  his  employees  in  the  exercise  of  their  rights  to 

"'"Near  \.' Minnesota  (283  U.S.  697)  ;  Eerndon  v.  Lotcry  (301  U.S.  242)  ;  Grosgean  v. 
Americav  Press  Co.  (297  U.S.  23.3). 
71  III,  393. 
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join  a  union  or  otherwise  engage  in  union  activity."  Expressions  of 
opinion  which  do  not  amount  to  interference,  restraint  or  coercion 
should  be,  and  are,  wholly  permissible  under  the  act." 

In  an  attempt  to  demonstrate  the  need  for  this  amendment,  the 
majority  has  cited  specific  statements'-*  held  by  the  Board  to  con- 
stitute interference  under  the  provisions  of  section  7(1). 

One  example  should  suffice.  The  Fanny  Farmer  Candy  Shops, 
Inc..  case  is  referred  to."  Here  the  employer  was  found  to  have  stated 
he  would  l3e  pleased  to  bargain  collectively  with  a  "group  of  your 
fellow  workers."  ^®  The  setting  of  this  statement  was  that  shortly 
after  a  national  union  had  begun  to  organize  the  employees,  and  had 
informed  the  respondent  that  it  represented  a  majority,  the  employees 
were  given  the  afternoon  off  with  pay  to  attend  a  meeting  at  which 
the  employer  made  a.  speech.  Coupled  with  the  above  statement  was  the 
warning  that  while  the  respondent  would  enter  into  a  contract  with  its 
own  employees,  he  would  not  sign  a  contract  with  "any"  union.  The 
contract  with  its  own  employees  for  which  this  speech  laid  the  ground- 
work and  which  the  respondent  subsequently  entered  into,  was  a 
"velloAv  dog"  contract.^' 
"  We  do  not  pass  judgment  on  the  merits  of  the  Board's  decision  in 
this  case.  Words  cannot  be  considered  in  a  vacuum.  Their  meaning  and 
effect  can  only  be  understood  in  the  light  of  the  circumstances  of  each 
case — which  are  not  discussed  by  the  majority.  We  believe  that  the 
factual  situation  surrounding  a  given  statement  may  determine  wheth- 
er or  ]iot  there  is  mere  expression  of  opinion  or  "interference"  with 
the  right  to  organize. 

Nonstandard  is  provided  in  the  proposed  amendment  which  would 
define  such  statements  as  permissible  or  not.  The  majority's  references 
are  an  attempt  to  discredit  the  Board  by  implying  that  the  isolated 
statements  quoted  do  not  constitute  a  violation  of  section  8(1).  If 
this  implication  is  unwarranted,  the  examples  are  without  meaning. 

The  majority's  reluctance  to  draw  conclusions  in  terms  of  its  amend- 
ment is  grounded  in  the  fear  that  the  interpretation  it  expects,  if 
known,  would  be  sufficient  to  defeat  the  bill.  In  plain  terms,  the  amend- 
ment has  the  effect  of  permitting  an  employer  to  "interfere"  to  a 
greater  extent  in  the  organization  of  his  employees.  It  is  not  even  a 
distant  relative  of  the  Bill  of  Rights. 

There  is  no  more  reason  to  sanction  "expressions  of  opinion"  which 
interfere  with  or  restrain  self -organization  than  there  is  to  sanction 
any  other  conduct  by  an  employer  having  such  an  effect.  We  think  sec- 
tion 8  (1)  states  a  plain  and  reasonable  standard  of  conduct  for  an  em- 
ployer to  follow  and  we  are  opposed  to  relaxing  that  standard  to 
permit  any  sort  of  interference  or  restraint  with  the  employee's  right 
of  self-organization,  whether  it  be  by  word  of  mouth  or  otherwise.  Al- 
most every  case  involving  unfair  labor  practices  under  section  8(1) 
involves  this  problem.  To  open  the  door  to  interference  and  restraint 

"  Compare  the  case  of  Texas  &  New  Orleans  R.  P.  Co.  v.  Brotherhood  of  Ry.  Workers 
(2S0  U.S.  r.4S). 

'3  II.  2R9 — Mr.  Green  testified  "an  employer  permitted  the  right  of  free  speech,  so  long 
as  tchat  he  says  is  not  regarded  as  coercive  or  prejudicial."  [Italics  supplied.] 

"*  See  II.  301  ;  III,  393,  col.  2  and  cases  cited  ;  III,  393,  col.  3  and  cases  cited. 

•5  III.  393. 

■8  10  N.L.R.B.  288. 

"In  y.L.R.B.  V.  National  Licorice  Co.  (60  S.  Ct.  569)  (1940),  the  Supreme  Court  out- 
lawed n  similar  "yellow  dog"  contract  and  specifically  referred  to  the  contract  in  the 
Fanny  Farmer  case. 
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in  the  manner  here  proposed  might  well  lead  to  a  breakdown  of  the 
entire  guaranty  of  protection  to  self -organization. 

We  fail  to  see  how  this  amendment  "makes  the  act  more  effective." 

Employer  Petitioxs  and  Impediments  to  Elections 

It  is  proposed  to  amend  section  9(c)  of  the  act  as  to  provide  ex- 
pressly that  an  employer  shall  have  the  right  to  file  an  "application" 
for  an  election  where  two  or  more  labor  organizations  in  his  plant  each 
claims  to  represent  a  majority  of  the  employees  in  the  same  bargaining 
unit. 

Wfe  are  in  agreement  with  this  proposal. 

We  think  there  are  definite  objections,  however,  to  the  provision 
sought  to  be  incorporated  in  section  9(c)  which  would  prevent  the 
Board  from  holding  an  election  upon  the  application  of  employees 
imless  they  could  show  a  representation  of  at  least  20  percent  of  the 
bargaining  unit.  In  most  cases  such  a  limitation  might  be  fair,  but 
an  inflexible  rule  is  dangerous.  For  instance,  if  a  rival  union  had  a 
closed-shop  contract  with  the  employer,  many  of  the  employees  might 
wish  to  change  representatives  at  the  expiration  of  the  contract  but 
miirlit  fear  dismissal  from  tlie  contracting  union  and  consequent 
discharge  if  they  openly  advocated  a  change.  Under  such  circum- 
stances, it  might  not  be  reasonable  to  require  the  union  desiring  an  elec- 
tion to  show  designations  by  20  percent  of  the  employees  in  the  unit. 
There  is  no  evidence  whatever  in  the  record  that  the  Board  has  held 
elections  upon  an  insufficient  showing  of  membership,  or  that  there 
are  any  possibilities  of  abuse  mider  the  present  system.  Were  this 
requirement  solely  applicable  to  situations  arising  under  the  Garri- 
son proposal  we  would  understand  and  approve  of  its  necessity.  We 
can  find  nothing  in  the  record  indicating  its  desirability  as  applied  to 
the  (ordinary  case. 

REM(iVAL    OF    Board's    Power    To    Determine    the    Appropriate 
Bargaining  Unit  Where  There  Is  a  Conflict  Between  Unions 

We  stated  in  our  preliminary  statement : 

At  the  present  stage  of  our  deliberations,  we  are  inclined  to  favor  the  Garrison 
propcsal  for  amendment  to  section  9  of  the  act,  under  which  the  Board  would 
be  relieved  of  the  duty  of  determining  the  appropriate  bargaining  unit  in  cases 
in  which  two  or  more  bona  fide  labor  organizations  are  in  substantial  disagree- 
ment '■  jr  conflict  as  to  the  unit. 

However,  upon  more  mature  deliberation,  we  now  entertain  serious 
doubts  as  to  the  wisdom  of  the  adoption  of  such  a  policy.  An  oppor- 
tunity for  obtaining  additional  evidence  and  pursuing  a  careful  study 
of  this  important  question  will  be  afforded  the  committee  by  tlie 
recenily  authorized  continuance  of  the  hearings. 

In  support  of  our  present  views  on  the  amendment  proposed  by  the 
majority  of  the  committee,  purporting  to  carry  out  the  Garrison 
proposal,^^  we  submit  the  following: 

Section  9(b)  of  the  present  act  charges  the  Board  with  the  duty  of 
determining  in  each  case  what  the  appropriate  bargaining  unit  shall  be. 
The  Board  exercises  this  function  in  three  types  of  cases : 

■78 IJ,  498-500. 
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(1)  Under  tlie  provisions  of  section  9(c)  requiring  the  Board  to 
certify  representatives  for  collective  bar«-uining,  before  an  election 
can  be  held  and  before  the  Board  can  certify  whether  or  not  the  ma- 
jority of  employees  in  the  unit  favors  a  certain  i-epresentative,  it  is 
necessary  for  the  Board  to  determine  what  shall  be  the  appropriate 
bargaining  unit ; 

(2)  Section  8(5)  of  the  present  act  declares  the  refusal  of  an  em- 
ployer to  barg;tin  collectively  with  the  representatives  of  his  employees 
to  be  an  unfair  labor  practice.  Before  the  Board  can  proceed  against 
an  employer  for  refusal  to  bargain  collectively  with  the  representatives 
designated  by  the  majority  in  an  appropriate  unit,  the  Board  must 
determine  what  an  appro]i)riate  unit  is. 

(3)  Under  section  8  (3) ,  it  is  an  unfair  labor  practice  for  an  employer 
to  encourage  or  discourage  membership  in  any  labor  organization  by 
"discrimination  in  regard  to  hire  or  tenure  of  employment  or  any 
term  or  condition  of  employment.*"  However,  there  is  a  proviso  at- 
tached to  the  same  subsection  permitting  an  employer  to  make  a  valid 
closed-shop  contract  with  a  bona  tide  labor  organization  representing 
a  majority  of  the  employees  "in  the  appropriate  collective  bargaining 
unit."'  Without  the  proviso,  a  closed-shop  contract  would  be  a  violation 
of  the  first  clause  of  section  8(3).  Therefore,  in  order  for  the  Board 
to  decide  whether  or  not  a  certain  closed-shop  contract  is  valid  under 
section  8(3),  it  must  first  determine  the  appropriate  bargaining  unit. 

Bearing  these  three  types  of  cases  in  mind,  we  shall  now  consider  the 
proposal  of  the  majority  which  purports  to  embody  the  Garrison 
amendment.  First,  the  nuijority  proposes  to  add  the  following  new 
subdivision  to  section  9  : 

Whenever  two  or  more  representatives  in  applications  filed  in  a  proceeding 
under  subsection  (b)  have  each  alleged  with  respect  to  conflicting  bargaining 
units  that  a  majority  of  the  employees  therein  have  authorized  such  representative 
to  be  their  representative  for  collective  l)argaiuing,  the  Board  shall  make  a  finding 
to  that  effect  and  shall  not  have  any  i)ower  to  determine  the  unit  appropriate  for 
the  purposes  of  collective  l>argaining  until  such  representatives  have  by  written 
agreement  settled  the  dispute  between  them  as  to  the  appropriate  luiit.  or  to 
determine  any  unit  to  be  appropriate  for  such  purposes  which  is  not  specified  and 
agreed  upon  in  such  agreement  as  being  appropriate  for  such  purposes.  For  the 
pui-poses  of  this  subsection  "representative"'  does  not  include  a  labor  organization, 
established,  maintained,  or  assisted  by  any  action  defined  in  this  act  as  an  unfair 
labor  i)ractice. 

Second,  the  majority  proposes  to  add  a  corollary  provision  to  section 
8(5),  making  it  an  unfair  labor  practice  for  an  employer  to  refuse 
to  bai'gain  collectively  with  the  representatives  of  his  employees, 
reading  as  follows: 

Except  that  such  refusal  to  bargain  collectively  with  any  such  representative 
shall  not,  unless  a  certification  with  respect  to  such  representative  is  in  effect 
under  section  9,  be  an  unfair  labor  practice  in  any  case  where  any  otlier  such 
representative  (not  established,  maintained,  or  assisted  by  action  defined  in  this 
act  as  an  unfair  labor  practice )  has  made  a  claim  that  it  represents  a  majority  of 
the  employees  in  a  conflicting  bargaining  unit. 

Obviously,  therefore,  the  proi)osals  of  the  majority  M'ould  operate 
to  prevent  the  Board  from  deciding  what  the  appropriate  unit  is 
in  any  of  the  three  types  of  cases  outlined  above,  when  there  is 
any  dispute  as  to  the  appropriate  unit  between  two  or  more  labor 
organizations. 

The  implications  and  ramifications  of  Dean  Garrison's  suggestion 
are  plainly  far-reaching  and  not  readily  discernible  on  the  surface. 
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Dean  Garrison  stated  that  he  tliought  it  impossible  to  find  any  formula 
on  the  bargaining  unit  which  woukl  be  satisfactory  to  both  the  Ameri- 
can Federation  of  Labor  and  the  Congress  of  Industrial  Organizations 
and  tliat,  therefore,  the  Board  ought  to  be  relieved  of  the  burden  of 
having  to  decide  such  cases.  The  effect  of  the  proposal  would  be  that 
there  would  not  be  an  election  nor  collective  bargaining  until  the 
unions  involved  could  agree  on  a  bargaining  unit.  Dean  Garrison 
thought  the  result  would  be  to  force  the  rival  unions  into  some  sort 
of  working  agreement  on  the  unit  question  and  that,  while  the  pro- 
posal would  \ea\e  employere  with  no  tribunal  to  settle  clisputes  between 
rival  unions,  there  would  not  be  enough  cases  of  disagreement  to  cause 
employers  serious  inconvenience. 

Careful  study  of  this  proposal  inclines  us  to  believe  that  its  adop- 
tion would  be  fraught  with  grave  dangers.  This  is  emphasized  by  a 
hypothetical  application  of  the  proposal  to  each  of  the  three  types  of 
cases  described  above,  in  which  the  Board  is  now  called  upon  to  de- 
termine the  appropriate  unit. 

(1)  Under  the  proposal,  the  Board  would  not  have  power  to  hold 
an  election  or  certify  representatives  whenever  there  was  any  dispute 
between  the  union  involved  as  to  the  appropriate  unit.  In  that  event, 
neither  the  employer  nor  the  unions  would  have  access  to  any  tribunal 
vested  with  authority  to  settle  representation  disputes.  The  probable 
residt  would  be  an  increase  in  the  number  of  strikes,  in  each  of  which 
the  employer  would  be  caught  between  the  contending  unions.  It  is 
also  possible  that  the  proposal  would  have  a  tendency  to  encourage 
minority  groups  to  manufacture  disputes  over  the  unit,  with  the  in- 
evitable intensification  of  rivalry  and  ill-feeling.  Indeed,  there  is 
danger  that  under  the  combined  weight  of  these  possible  effects,  the 
entire  election  machinery  provided  by  the  act  would  break  down  and 
cease  to  function. 

(2)  Under  the  proposal,  an  employer  would  be  relieved  of  the  re- 
quirement to  bargain  collectively  with  a  union  whenever  another 
union  could  plausibly  assert  a  dispute  with  respect  to  the  unit.  If 
union  rivalry  were  intense,  an  employer  would  be  altogether  dis- 
charged from  his  legal  duty  to  bargain  collectively. 

(3)  The  effect  of  the  proposal  on  closed-shop  contracts  is  unpre- 
dictable. Since  the  Board  could  not  determine  the  imit  whenever  a 
dispute  occurred,  it  would  seem  that  neither  the  employer  nor  the  union 
could  ever  prove  that  the  closed-shop  contract  had  been  made  with  a 
majority  in  an  appropriate  unit,  with  the  result  that  all  such  closed- 
shop  contracts  would  be  invalid  under  the  other  provisions  of  the  act. 

Consequently,  the  employer  would  be  free  to  employ  an  illegal  closed- 
shop  contract  in  such  maimer  as  to  force  his  employees  into  the  union 
of  his  choosing.  In  brief,  and  depending  upon  the  interpretation,  all 
closed-shop  contracts  would  be  illegal,  or  even  the  most  unfair  closed- 
shop  contract  would  be  legal. 

One  further  result  may  flow  from  this  proposal.  Because  the  em- 
ployer need  not  bargain  collectively  when  rival  unions  have  sought 
certification,  the  growth  of  company  miions  to  relieve  the  employer 
of  his  usual  responsibilities  may  be  expected.  Employers  have  been 
ingenious  in  the  past  in  using  company  unions  for  the  purpose  of 
evading  their  duties  under  the  act.  The  stimulation  of  company- 
dominated  unions  for  a  new  reason  but  with  the  old  objective  would 
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seem  ironic  at  a  time  when  the  company-fostered  imion  seems  on  the 
way  out. 

We  think  it  clear  that  no  final  conclusion  on  Dean  Garrison's 
projX>sal  is  possible  in  the  absence  of  much  more  evidence  than  is 
available  in  the  record  before  the  committee.  Until  the  views  of  all 
interested  groups  are  obtained  and  studied  we  feel  that  the  Congi-ess 
should  reserve  judgment  upon  a  far-reaching  proposal  of  this  sort. 
It  would  seem  of  particular  importance  that  labor  be  given  an  oppor- 
tunity to  speak  on  this  proposal.  The  employer  and  the  pul^lic  have 
nothing  to  gain  from  it.  The  amendment  permits  the  Board  to  escape 
the  conflict  inherent  in  deciding  claims  of  rival  organizations  and  the 
locale  of  the  conflict  is  transferred  to  the  establishment  of  the  em- 
ployer. The  employer  is  placed  in  the  middle  of  a  no-man's  land. 
The  public,  of  course,  has  everything  to  lose  from  strikes  arising  from 
this  situation. 

We  believe  that  the  majority  has  acted  hastily  in  concluding  tliat 
the  problem  of  fixing  the  appropriate  unit  is  insoluble  and  that  the 
risks  of  industrial  strife  inherent  in  the  Garrison  proposal  must  be  run. 
Instead  of  confessing  complete  inability  to  cope  with  the  prolDleni,  we 
believe  that  objective  consideration  and  study  are  warranted..  We 
therefore,  address  ourselves  briefly  to  the  question  of  the  appropriate 
bargaining  unit  when  there  is  conflict  between  the  craft  and  industrial 
union. 

In  our  judgment  the  crux  of  the  problem  lies  in  the  absence  of  grades 
in  the  present  act  for  reconciling  conflicting  claims  of  craft  unions  and 
industrial  unions  in  tlie  same  plant  or  employer  unit.  The  situation 
arises  when  a  particular  occupational  group  in  a  plant  has  members 
in  a  different  imion  from  the  one  seeking  to  represent  the  entire  plant. 
Such  problems  must  be  faced  by  the  Board  with  only  the  meager 
guides  contained  in  section  9(b): 

Sec.  9(b).  The  Board  shall  decide  in  each  case  whether,  in  order  to  insure  to 
employees  the  full  benefit  of  their  right  to  self-organization  and  collrt:tive 
bargaining,  and  otherwise  to  effectuate  the  policies  of  this  act,  the  unit  appropri- 
ate for  the  purposes  of  collective  bargaining  shall  be  the  employer  unit,  craft 
unit,  plant  unit,  or  subdivision  thereof. 

In  other  words,  the  only  test  is  "appropriate  for  the  purposes  of 
collective  bargaining.''  Every  case  therefore  involves  a  question  of 
judgment.  Consequently,  it  'is  not  strange  that  the  application  of 
this  section  of  the  act  has  created  more  controversy  between  tlie 
Board  and  labor  organizations  and  more  controversy  among  the 
members  of  the  Board  than  any  other  provision  of  the  act.  In  view 
of  the  vagueness  of  the  legislative  standard  we  are  therefore  amazed 
at  the  following  statement  by  the  majority: 

There  have  been  many  instances  where  both  personal  liberty  and  property 
rights  have  been  infringed  with  reckless  abandon  under  the  present  admini.stra- 
tion  of  the  act  in  the  selection  of  the  bargaining  unit  in  direct  contravention  of  the 
intent  of  Congress.  While  shocked  at  some  of  these  actions  on  the  part  of  the 
Board,  courts  on  numerous  occasions  have  declared  themselves  powerless  to 
interfere  due  to  failure  nf  the  ];resen(  net  tc  provide  judi  'ill  rp-.i^w  of  represen- 
tation cases.™  I 

As  to  what  the  "intent  of  Congress"  was  the  majority  is  no  more 
specific  than  the  statute.  As  for  those  "numerous  occasions"  in 
which  the  courts  have  been  shocked  at  Board  decisions  on  bargaining 
units,  no  example  has  been  cited;  none  has  appeared  in  the  record. 

■«  III,  397. 
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The  Supreme  Court  decision  in  American  Federation  of  Labor  et  al. 
V.  N.  L,  R.  B.  can  hardly  be  the  basis  of  this  statement  since  all  that 
was  decided  there  was  that  the  Court  of  Appeals  of  the  District  of 
Columbia  had  properly  held  that  it  had  no  jurisdiction  to  pass  on 
the  matter.^'* 

There  are  a  number  of  cases,  however,  in  which  the  unit  determina- 
tions of  the  Board  have  been  before  the  courts  in  proceedings  which 
vested  the  court  with  the  duty  of  passing  upon  the  correctness  of  the 
unit  determination.  In  such  instances  the  courts  have  upheld  the 
units  fixed  by  the  Board  {National  Labor  Relations  Board  v.  G.  A. 
Lund,  103  F.  (2d)  815  (C.  C.  A.  8) ;  National  Labor  Relations  Boardx. 
Remington  Rand,  Inc.,  94  F.  (2d)  862  (CCA.  2),  304  U.S.  576,  585; 
l7itemation(d  Association  of  Machinists  v.  National  Labor  Relations 
Board  (Serrick  Corporation),  November  20,  1940  (App.  D.  C), 
5  Labor  Relations  Reporter  335;  and  numerous  other  cases).  There 
are  no  cases  in  which  the  courts  have  set  aside  Board  decisions  on  the 
unit  question,  although  the  question  has  properly  been  raised  in  the 
foregoing  and  many  other  cases.  How  then  can  the  majoritv  say  on 
numerous  occasions*^  the  courts  have  appeared  shocked  ?  This  seems 
to  be  another  example  of  those  inaccuracies  in  factual  matters  con- 
tained in  the  "recommendations  and  conclusions.'' 

An  interesting  summary  of  the  results  of  election  cases  where  there 
were  disputed  jurisdictional  contentions  was  furnished  to  the  com- 
mittee by  the  Board  and  we  think  in  order  to  give  a  complete  picture 
of  this  phase  of  the  Board's  operations  reference  to  this  should  have 
been  included  in  the  report  of  the  majority  in  view  of  the  charge  of 
partisanship  contained  therein.  The  record  shows  ^^  that  the  Board 
up  to  December  1,  1939  had  decided  301  cases  in  which  the  American 
Federation  of  Labor  and  C/Ongress  of  Industrial  Organizations  were 
concerned  over  the  appropriate  bargaining  unit.  In  187  of  these  cases 
there  was  an  agreement  between  two  organizations  on  the  unit  with 
complete  agreement  in  131  of  the  187  cases  and  substantial  agreement 
in  56  of  the  187  cases.  In  114  of  this  total  of  301  cases  there  was  com- 
plete disagreement  between  the  American  Federation  of  Labor  and  the 
Congress  of  Industrial  Organizations.  In  these  114  cases  the  conten- 
tion of  the  American  Federation  of  Labor  was  upheld  in  51.  the 
contention  of  the  Congress  of  Industrial  Organizations  was  upheld  in 
45.  In  14  cases  the  contention  of  each  was  upheld  in  part  and  no  decision 
was  rendered  in  the  other  two  cases.  Prior  to  December  1,  1939  the 
Board  had  handled  a  total  of  8,153  representation  cases  and  had  con- 
ducted 2.543  elections.^^ 

"We  recognize  that  in  many  plants  newly  organized  along  industrial 
lines  there  are  frequently^  to  be  found  employees  in  particular 
occupations  who  for  years  have  belonged  to  one  of  the  skilled  craft 
unions,  and  that  arbitrarily  to  place  such  employees  into  a  larger 
bargaining  unit  and  thus  require  them  to  be  represented  by  a  new 
union  may  be  productive  of  hardship.  Frequently  these  employees 
have  paid  dues  for  years  to  som.e  craft  union,  have  acquired  inchoate 
rights  to   insurance  benefits   and   retirement   pensions   which   they 

»  60  S.  Ct.  300.  Thp  laniErnagre  of  the  lower  court  (103  P.  (2({)  9331  Is  simply  a  restate- 
ment of  petitioner's  bill  and  was  not  directed  at  the  merits,  since  the  case  was  before  it  on 
a  motion  to  dismiss. 

81  IT.  3R1,  382. 
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TTOuld  lose  if  membership  in  the  old  union  was  given  up.  The  preser- 
vation of  the  equities  of  such  employees  is  a  problem  with  which  this 
committee  should  be  properly  concerned. 

We  do  not  believe  the  problem  can  be  answered  by  providing  that 
the  Board  shall  not  hold  elections  at  all  where  labor  organizations  are 
in  dispute  with  respect  to  the  appropriate  bargaining  unit.  Adop- 
tion of  such  an  amendment  would  simply  mean  that  in  many  plants 
there  would  be  no  collective  bargaining  at  all  and  consequent  labor 
strife.  The  approach  adopted  by  Chairman  Madden  to  this  very 
controversial  and  important  question  is  certainly  worthy  of  profound 
study  and  consideration  by  this  committee.  We  refer  to  the  rule  of 
decision  which  has  come  to  be  known  as  the  Globe  doctrine.-^ 

The  principle  of  this  decision  permits  the  craft,  where  it  exists  and 
has  any  substantial  members,  to  vote  separately  with  respect  to  the 
size  of  the  unit.  In  other  words,  the  members  of  the  craft  may  de- 
termine for  themselves  by  their  own  majority  vote  whether  or  not 
they  desire  to  be  represented  by  the  union  selected  by  the  majority 
in  the  larger  unit,  including  themselves.  Thus,  it  places  in  the  hands 
of  both  the  craft  and  industrial  union  opportunity  for  self- 
determination  regarding  its  own  representatives. 

The  majority  report  contained  a  statement  that  the  Globe  Doctrine 
had  resulted  in  many  instances  in  enabling  an  industrial  union  to 
undermine  and  eventually  destroy  a  craft  union.^*  As  will  be  noted 
from  the  foregoing  analysis  of  the  case,  the  rule  announced  produces 
precisely  the  opposite  result. 

The  principle  of  the  Globe  Doctrine  was  consistently  followed  by 
a  majority  of  the  Board  from  its  adoption  Augaist  11,  1937  until  the 
decision  of  the  Amerhan  Can  Co.  case.^^  in  which  a  majority  composed 
of  Board  Members  Leiserson  and  Smith  with  Chairman  Madden 
dissenting  held  that  the  Globe  Doctrine  should  not  be  applied  where 
the   industrial   union   had   first   obtained   an   exclusive   bargaining 

contract.^^ 

This  was  an  important  development,  but  aoam  the  Committee 
failed  to  investigate  the  practical  effect  of  this  decision  on  industrial 
relations.  It  mav  well  be  that  had  a  real  study  of  this  problem  been 
made,  evidence  would  have  been  developed  that  would  have  shown  the 
desirability  of  legislation  on  this  point.  In  this  connection,  it  is 
noted  that  the  New  York  Labor  Eelations  Act,  contains  a  proviso 
similar  to  the  Globe  doctrine.^'  It  is  our  belief  that  a  study  of  the 
cases  decided  bv  the  State  board  under  this  provision  would  be  profit- 
able, as  the  experience  of  the  greatest  industrial  State  of  the  country 
with  regard  to  these  problems  would  undoubtedly  shed  light  on  this 
difficult  question. 

S3  Matter  of  Olole  Machine  and  Stamping  Company,  3  N.L.K.B.  294,  decided  August  11, 

1937. 

^  III.  397.  „   „ 

f^  -<?,  N.L.R.B.,  12r>2,  July  29,  1939. 

""SEC.   705.  Representatives  and  elections:    (2)    The  hoard  shall  decide  in   each  case 
whether  in  order  to  insure  to  employees  the  full  benefit  of  the  r  right  to  self-organlzat  on 
To  collective  bargaining  and  otherwise  to  effectuate  the  policies  of  this  article    the  unit 


appropriate  for  the  purposes  of  collective  bargaining  shall  be  the  employer  unit,  craft 
unit  Kt  unit,  or  anv  other  unit:  Provided,  however,  That  in  any  case  where  the 
maiorit;  of  employees  of  a  particular  craft  shall  so  decide  the  hoard  shall  c  esignate  such 
craft  as  a  unit  appropriate  for  the  purpose  of  collective  bargaining."  (CahiU  s  Con- 
solidated Laws  of  New  York  ;  1937  Supplement,  at  p.  221.) 
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The  Proposal  To  Amexd  Section  10(b)  to  Provide  a  Six  Months' 
Statute  of  Limitations  Upon  the  Filing  of  Charges 

The  majority  proposes  to  add  to  section  10  (b)  the  follovring 
word : 

*  *  *  the  Administrator  shall  not  have  power  to  issue  a  complaint  stating 
a  charge  of  any  unfair  labor  practice  which  has  occurred  more  than  6  months 
prior  to  the  date  on  which  such  charge  was  filed  with  the  Administrator. 

There  is  absolutely  no  evidence  in  the  record  showing  the  need  for 
such  a  drastic  limitation. 

The  majority  states:  "This  merely  codifies  the  Board's  present 
practice,"  The  record  shows  no  such  practice  by  the  Board.  The 
amendment  would  result  in  the  denial  to  a  worker  of  ail  rights  imder 
the  act,  including  the  right  to  regain  his  job,  where  his  discharge  was 
an  unfair  labor  practice,  if  he  waited  more  than  6  months  to  prefer 
charges,  however  justifiable  the  reason  for  the  delay.  As  an  example 
of  the  extremely  short  period  of  limitation  proposed  in  this  amend- 
ment, it  should  be  noted  that  under  applicable  statutes  certain  prop- 
erty interests  may  be  protected  in  courts  of  law  after  a  lapse  of  not  to 
exceed  20  years.  We  have  been  unable  to  find  any  statute  of  limitations 
which  outlaws  a  claim  in  so  short  a  period  as  6  months.  It  is  clear,  we 
think,  that  a  statute  of  limitations  which  fixed  the  virtually  unprece- 
dented limitation  of  6  months  for  the  filing  of  charges  would  be  unfair 
and  discriminator}^  It  would  be  a  denial  of  equal  protection  of  the 
laws  to  the  property'  rights  of  labor.  "We  know  of  no  reason  why  labor's 
rights  should  be  given  such  an  ephemeral  existence,  or  why  workers 
should  be  singled  out  of  all  other  classes  for  victimization. 

The  Proposal  To  Amend  Section  10(c)  To  Limit  Awards  of  Back. 

Pay  to  a  Period  of  6  Months 

Section  10(c)  of  the  present  act  gives  the  Board  authority,  in 
certain  cases,  to  order  an  employer  to  pay  back  wages  to  discharged 
employees  against  whom  he  has  committed  unfair  labor  practices. 
The  majority  proposes  to  amend  this  section  by  adding  the  following 
limitation : 

No  order  of  the  Board  or  of  any  court  requiring  the  payment  by  an  employer  of 
money  by  reason  of  a  finding  that  such  employer  has  engaged  in  or  is  engaging  in 
any  unfair  labor  practice  shall  require  such  payment  with  respect  to  a  period 
longer  than  6  months,  or  with  respect  to  a  period  which  when  added  to  any 
previous  period  with  respect  to  which  such  payment  was  required  either  by  the 
Board  or  by  any  court  by  reason  of  the  same  finding,  is  longer  than  6  months. 


The  justification  of  the  majority  for  this  amendment  is: 


88 


The  employer  is  helpless  in  the  face  of  the  Board's  delay,  for  there  is  no  means 
whereby  he  can  expedite  proceedings  under  the  present  act. 

Judicial  and  administrative  processes  are,  in  many  cases,  time  con- 
suming. In  the  case  of  the  Board,  this  is  partly  true  because  of  its 
concern  in  separating  the  judicial  functions  from  the  administrr^tive 
f mictions  of  the  Board,  with  the  continuation  and  even  greater  safe- 
guarding of  which  the  majority  has  devoted  a  great  part  of  its 
report.^^ 

«  III,  397. 
^  III,  395. 
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This  proposal,  like  the  last,  to  which  it  is  related,  is  manifestly  un- 
fair. Its  effect  would  be  to  penalize  labor,  because  the  machinery  of 
justice  is  time  consuming  and  induces  recalcitrant  employers  to  drag 
out  proceedings  to  the  utmost  degree. 

We  believe,  of  course,  that  cases  before  the  Board  should  be  dis- 
posed of  as  quickly  as  justice  and  due  process  will  permit.  We  can- 
not agree,  however,  that  the  adverse  effects  of  delay  should  all  be 
borne  by  employees.  They  are  the  victims  least  able  to  bear  them 
financially.  The  effect  of  the  majority's  proposal  is  to  transform  the 
adverse  effects  of  delay  into  advantages  for  employers  whose  ^dola- 
tion  of  law  has  been  responsible  for  the  employees'  loss.  There  is  no 
evidence  in  the  record  indicating  that  the  adoption  of  the  proposed 
amendment  would  speed  up  the  Board's  procedure. 

The  manifest  unfairness  of  the  short  period  of  limitation  proposed 
is  graphically  presented  when  it  is  shown  that  under  the  most  favor- 
able circumstances  the  proceedings,  if  all  of  the  procedural  steps 
which  nnist  be  permitted  were  availed  of,  could  consume  more  than 
1  year.^*'  These  procedural  steps  may  be  summarized  as  follows :  ( 1 ) 

The  filing  of  charges ;  (2)  investigation  of  the  charges ;  (3)  attempt 
at  adjustment ;  (4)  issuance  of  complaint ;  (5)  hearing  before  the  trial 
examiner;  (6)  preparation  and  filing  of  trial  examiners  report;  (7) 
filing  of  exceptions  and  briefs  to  the  trial  examiner's  report;  (8)  oral 
arguments  before  the  Board:  (9)  determination  of  issues  by  the 
Board;  (10)  preparation  of  Board's  decision;  (11)  filing  of  case  in 
circuit  court  of  appeals ;  (12)  printing  of  record ;  (13)  oral  argiunent 
before  the  court;  (14)  decision  by  the  court. 

The  proceedings  may  be  even  further  extended  by  as  much  as  6 
months  or  more  if  the  case  is  taken  to  the  Supreme  Court. 

Preponderance  of  Evidence 

The  majority's  proposal  that  the  Board's  findings  should  be  based 
on  a  preponderance  of  the  testimony  merely  states  the  rule  under 
which  the  Board  and  other  similar  agencies  now  operate.^^  However, 
while  the  amendment  is  apparently  unobjectionable,  it  is  also  quite 
mmecessary  and  may  merely  invite  judicial  constructions  not  intended 
by  the  majority.  We  perceive  no  evidence,  either  in  the  record,  or  else- 
where, that  calls  for  an  amendment  of  this  nature. 

The  majority's  proposal  that  the  Board's  findings  of  fact  shall  be 
deemed  conclusive  only  if  supported  by  substantial  evidence  likewise 
involves  a  mere  repetition  of  the  present  provisions  of  the  act,  as  in- 
terpreted in  Consolidated  Edison  Go.  v.  N.  L.  R.  B.  (305  U.  S.  197) . 

But  the  majority  would  also  empower  the  courts  to  reverse  Board 
findings  if  they  hold  them  "clearly  erroneous."  This  presents  grave 
problems  going  to  the  heart  of  our  American  theory  of  the  function  of 
administrative  bodies,  and  should  not  be  adopted. 

The  wliole  theory  of  administratix e  lavr  is  bnsed  on  the  principle 
that  in  certain  specialized  fields  of  economic  relationships,  our  ordi- 
nary law  courts,  competent  though  they  may  be,  lack  the  peculiar 
qualifications  needed  to  understand  and  hence  deal  properly  with  these 

•wil,  547,  N.L.R.B.  exhibit  No.  122.  This  exhibit  shows  that  the  average  time  con- 
sumed from  the  filingr  of  charges  through  the  Board's  decision  Is  312  days.  Appeal  to  the 
courts  extends  this  period. 

81 II,  557-565. 
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specialized  problems.  For  that  reason  tribunals  consisting  of  experts 
in  the  particular  field  were  established  to  sift  the  complicated  evidence 
and  ascertain  the  facts  of  the  particular  dispute  in  question.  The  pro- 
cedural rights  of  the  contending  parties  were  carefully  safeguarded 
by  the  courts,  which  also  continued  to  pass  on  questions  of  law  and 
matters  concerning  the  jurisdiction  of  the  administrative  agency.  But 
the  agency's  findings  of  fact  were  declared  binding  on  the  courts  if 
there  was  substantial  evidence  to  support  them.  The  reason  was  that 
the  ability  to  make  findings  of  fact  was  peculiarly  within  the  exclu- 
sive pro\ance  of  the  administrative  agency.  In  fact  one  of  the  basic 
reasons  for  the  creation  of  such  agencies  was  because  they  are  as  ex- 
pert in  their  findings  of  specialized  facts  as  are  courts  in  reaching 
their  conclusions  in  their  specialized  branch — the  law. 

Now  the  majority  proposes  to  let  the  courts  overturn  this  expert 
body's  findings  if  they  are  "clearly  erroneous."  This  must  mean  some- 
thing more  than  failure  to  find  support  in  substantial  evidence, 
though  how  much  is  left  decidedly  vague.  Although  it  is  impossible 
to  prophesy  how  courts  would  construe  this  indefinite  language,  it 
clearly  invites  them  to  substitute  their  views  for  the  Board's  as  to  the 
facts  proved  by  the  testimony.  Since  the  Board's  findings  must  be 
based  on  a  "preponderance"  of  the  evidence,  a  court  might  declare 
"clearly  erroneous"  a  finding  which  in  its  view  was  not  based  on  such 
a  "preponderance."  This  might  permit  the  courts  to  weigh  all  the  evi- 
dence in  the  case  once  again,  and  would  nullify  the  majority's  own 
amendment  that  substantial  evidence  to  support  a  finding  should 
render  it  binding.  This  proposal,  contemplating  a  complete  re-evalua- 
tion of  all  the  evidence  by  the  courts,  flies  directly  in  the  face  of  past 
American  administrative  doctrine. 

Now  whether  this  doctrine  should  be  altered  may.  perhaps,  admit 
of  argument,  but  no  such  argument  was  presented  to  the  committee. 
The  majority  virtually  confesses  this  when  in  its  preliminary  report  ^^ 
it  makes  no  reference  to  court  review  of  findings  of  fact  except  the 
single  assertion  that  "criticism  has  been  directed"  to  the  present  pro- 
visions.^^ This,  may  we  submit  by  way  of  parenthesis,  is  merely  a, 
glaring  example  of  the  general  procedure  adopted  by  the  majority  of 
the  committee,  namely,  the  recommendation  to  the  House  of  amend- 
ments for  which  there  is  no  support  in  the  record. 

To  give  the  courts  power  to  overturn  findings  which  they  find 
"clearly  erroneous"  would  not  only  reverse  established  administrative 
practice  but  would  ignore  our  particular  experiences  in  tlie  field  of 
labor  relations  which  taught  us  that  the  problems  presented  were  too 
specialized  for  ordinary  court  procedures  before  judges  not  expert  in 
the  field  and  led  to  the  passage  not  only  of  this  act  but  of  the  Norris- 
LaGuardia  Act.  The  rights  of  labor  and  of  private  enterprise  when 
they  meet  in  seeming  conflict  present  problems  of  a  magnitude  and  of 
a  delicacy  which  only  those  expert  in  the  field  can  resolve  justly  and 
with  full  comprehension  of  the  efi^ects  and  implications  of  their  deci- 
sions. To  subject  their  conclusions  on  the  facts  to  redetermination  by 
a  court  would  simply  ignore  the  bitter  lessons  of  a  half  century  of 
labor  conflict.  That  this  is  now  well  recognized  by  courts  themselves 

B2  III,  361-394. 
»•'<  III,  389. 
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is  shown  by  the  unanimous  opinion  of  the  Supreme  Court  in  A^.  L.  R.  B. 
V.  Waterman  Steamship  Co.^*  The  court  said  (pp.  495-496)  : 

In  the  act,  Congress  provided,  "The  findings  of  the  Board  as  to  the  facts,  if 
supported  by  evidence,  shall  *  *  *  be  conclusive."  It  is  of  paramount  importance 
that  courts  not  encroach  upon  this  exclusive  power  of  the  Board  if  effect  is  to 
be  given  the  intention  of  Congress  to  apply  an  orderly,  informed,  and  specialized 
procedure  to  the  complex,  administrative  problems  arising  in  the  solution  of  in- 
dustrial disputes.  As  it  did  in  setting  up  other  administrative  bodies,  Congress 
has  left  questions  of  law  which  arise  before  the  Board— but  not  more — ultimately 
to  the  traditional  review  of  the  judiciary.  Not  by  accident,  but  in  line  with  a 
general  policy,  Congress  has  deemed  it  wise  to  entrust  the  findings  of  facts  to 
these  specialized  agencies.  [Italics  supplied.] 

The  question  of  the  proper  review  of  administrative  tribmials  is 
not  one  peculiar  to  the  Labor  Board.  No  reason  is  advanced  by  the 
majority  for  singling  out  this  agency,  nor  does  the  sensitive  field  of 
labor  relations  commend  itself  as  one  suited  to  experimentation  in 
new  administrative  techniques. 

Rules  of  Evidence 

The  majority  proposes  to  substitute  for  the  present  proxision  that 
the  rules  of  evidence  should  not  be  controlling  in  hearings  conducted 
by  the  Board,  a  requirement  that  these  technicalities  be  obsewe-d  "so 
far  as  practicable."  In  support  of  this  amendment  the  majority  cit^s^^ 
several  cases  in  which  the  Board's  orders  have  been  set  aside  for  fail- 
ure to  find  support  in  the  evidence;  a  memorandum  by  an  assistant 
general  counsel  criticizing  the  Board's  findings  in  one  of  those  cases ;  ^^ 
statements  by  Board  employees  of  proper  means  of  adducing  all  the 
pertinent  testimony;  ^"  and  testimony  of  a  trial  examiner  that  he  felt 
compelled  to  admit  hearsay  evidence  although  he  placed  little  weight 
on  it.»8 

On  the  strength  of  that  evidence  in  the  record,  we  are  asked  to 
reverse  a  well -(Established  rule  of  administrative  procedure  and  sub- 
stitute the  vague  concept  that  rules  of  evidence  be  followed  ''so  far  as 
practicable." 
•  Whether  administrative  agencies  generally  should  be  bound  by  the 
rules  of  evidence  is  a  question  which  has  long  been  answered  in  the 
negative.  If  we  are  to  reverse  our  establislied  practice,  we  submit  that 
we  should  do  so  only  after  due  deliberation  and  the  presentation  of 
adequate  arguments  on  both  sides  of  the  question. 

This  problem  strikes  at  our  entire  theory  of  the  administrative  tri- 
bunal. The  reason  for  not  requiring  the  application  of  the  rules  of 
evidence  goes  to  the  very  reason  for  those  rules  themselves.  They  are 
rules  of  exclusion,  designed  to  keep  otherAvise  pertinent  matter  from 
lay  juries  on  the  theory  that  their  untrained  minds  would  attach  undue 
weight  to  relatively  unsubstantial  proof  or  would  be  unduly  preju- 
diced by  irrelevant  matter  attending  otherwise  pertment  testimony. 
In  other  words,  the  theory  of  our  evidentiary  rules  is  that  more  harm 
than  good  will  come  of  admitting  certain  relevant  material  to  a  lay 

But  that  reason,  obviously,  does  not  apply  to  administrative  tri- 
bunals which  are  trained  in  considering  and  properly  evaluating  just 


B*(50  S.  Ct.  493  (1940). 
8-  III.  390. 
f"  II,  6SS-689. 
»'  II,  117,  343. 
»8  II,  63. 
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such  matter.  It  was  pointed  out  by  Chairman  Madclen,^^  and  con- 
curred in  by  Dean  Garrison/""  that  our  leading  authorities  on  evi- 
dence, such  as  Dean  Wigmore  of  Northwestern  University  and  Profes- 
sor Morgan  of  Harvard  University,  favor  the  further  relaxation 
rather  than  the  extension  of  the  rules  of  evidence. 

Dean  Wigmore,  writing  in  Seventeenth  Illinois  Law  Review,  page 
264,  has  this  to  say  :"^ 

*  *  *  any  attempt  to  apply  the  jury-trial  rules  of  evidence  to  an  adminis- 
trative tribunal  acting  without  a  jury  is  an  historical  anomaly,  predestined  to 
probable  futility  and  failure  *=  *  *  the  system  is  not  applicable  either  by 
historical  precedent  or  by  sound  practical  policy  *  *  * 

*  *  *  When  the  tribunal  is  comyx^sed  of  experienced  professional  men,  habitu- 
ally inquiring  day  after  day  into  the  same  limited  class  of  facts  (as  happens  with 
most  administrative  boards),  an  expert  weighing  of  evidence  can  generally  be 
counted  upon.  The  cautions  represented  by  the  exclusionary  jury  rules  can  and 
will  be  applied  by  such  a  tribunal  in  weighing  the  evidence,  w^ithout  actual  ex- 
clusion of  it  *  *  * 

*  *  *  And  if  there  is  any  part  of  administrative  activity  to  which  this  inde- 
pendence of  formal  rules  can  most  readily  be  conceded,  it  is  the  task  of  weigh- 
ing evidence  and  deciding  facts.  *  *  *  The  great  ultimate  process  of  reaching 
a  conviction  is  not  one  for  which  we  can  offer  the  administrator  any  sure  guide 
Why  not  trust  his  expert  intelligence  and  good  faith  ?  Let  us  remember  that  the 
greatest  part  of  the  community's  industrial,  commercial,  and  financial  activity 
already  functions  on  a  solid  basis  of  fact  determined  without  any  formal  rules  of 
proof.  Let  us,  here  too,  put  our  trust  in  men  and  minds,  rather  than  in  rules. 

The  only  active  suport  in  the  record  for  the  majority's  recommen- 
dation is  a  statement  made  some  time  ago  by  Mrs.  Herrick,^"^  ^^^  testi- 
fied that  she  has  since  changed  her  mind."^  Surely,  a  matter  involv- 
ing sucli  a  reversal  of  policy  should  not  be  enacted  on  the  basis  of  a 
record  in  which  all  the  rather  meager  testimony  on  the  point  supports 
the  opposite  conclusion. 

Nor  should  such  an  amendment — if  we  desire  to  make  it  at  all — 
concern  solely  the  Labor  Board.  Other  governmental  agencies  of  a 
similar  nature  are  similarly  autliorized  to  disregard  the  technical  rules 
of  evidence.  Why  should  one  seeking  to  prove  a  case  before  this  board 
be  hamstrnng  by  technicalities  any  more  than  one  apearing  before 
the  Interstate  Commerce  Commission,  or  Federal  Trade  Commission, 
or  any  similar  agency?  And  we  might  suggest  that  the  sensitive  field 
of  labor  relations  is  not  the  wisest  place  to  experiment  with  new 
techniques,  especially  those  adopted  without  full  investigation  and  in 
the  teeth  of  the  advice  of  leading  scholars  in  the  field. 

Furthermore,  the  record  of  tlie  Board  does  not  warrant  the  charge 
implied  by  the  majority  that  its  disregard  of  the  technical  rules  of 
evidence  has  led  it  to  make  unsubstantial  orders.  Even  if  the  charge 
were  correct  the  majority's  proposal  would  not  affect  either  the  basis 
of  the  Board's  orders  or  court  review  thereof.  The  present  require- 
ment that  the  Board's  orders  be  supported  by  substantial  evidence  is 
ample  safeguard  against  abuse  of  the  present  law  since  the  courts 
have  held  that  uncorroborated  hearsay  or  rumor  is  not  substantial 
evidence.^"* 

It  is  a  well-known  fact  that  the  Board's  record  before  the  courts  is 
an  admirable  one.  Indeed,  its  record  before  the  Supreme  Court  is 

"'  TL  408. 

!«•  II,  .''>07. 

Ml  II.  40.3. 

102  I.  .342. 

^"^  I.  34.3. 

10*  Consolidated  Edison  Co.  v.  N.L.R.B.  (305  U.S.  at  20.3). 
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superior  to  that  of  any  other  administrative  tribunal  operating  under 
a  similar  provision  as  to  evidence.^"^ 

The  proposed  amendment  invites  confusion,  protracted  discussions 
on  the  record  at  each  trial,  and  increased  litigation  by  using  the 
shadowy  language  that  the  rules  of  evidence  shall  govern  "so  far  as 
practicable."  Presumably,  the  rules  are  always  "practicable"  in  the 
strict  sense  of  the  term.  If  the  modification  is  intended  to  have  any 
effect,  it  wil  be,  at  best,  a  highly  confusing  one. 

The  majority  asserts  that  this  amendment  will  overcome  inequalities 
of  treatment,  reduce  expense  to  respondents,  and  restore  public  con- 
fidence. But  the  record  is  bald  of  any  material  connecting  the  rules 
of  evidence  to  those  arguments.  In  another  connection  and  quite 
without  regard  to  the  rules  of  evidence  problem,  the  reasons  for  a 
lengthy  record  and  for  recent  success  in  reducing  the  size  of  records 
were  explained  by  Chairman  ]\Iadden.^°^  Of  course,  at  first  glance 
the  exclusion  of  evidence  might  seem  a  way  to  shorten  transcripts  of 
hearings,  but  anyone  familiar  with  court  practice  knows  that  more 
time  and  space  can  be  consumed  in  arguing  technical  questions  of 
admissibility  than  would  be  used  if  the  evidence  were  admitted  for 
whatever  it  is  worth.  And  this  would  be  doubly  true  under  the 
majority's  nebulous  "so  far  as  practicable"  proposal. 

A  final  objection,  relating  to  the  practical  application  of  the  pro- 
posal, should  be  emphasized.  The  provision  as  to  admissibility  of 
evidence  which  the  amendment  would  make  applicable,  is  as  follows : 

All  evidence  shall  be  admitted  which  is  admissible  under  the  statutes  of  the 
United  States,  or  under  the  rules  of  evidence  heretofore  applied  in  the  courts  of 
the  United  States  on  the  hearing  of  suits  in  equity,  or  under  the  rules  of  evidence 
applied  in  the  courts  of  general  jurisdiction  of  the  State  in  which  the  United 
States  court  is  held.^*" 

Thus,  under  the  proposed  amendment,  there  would  be  no  uniform 
law  of  evidence  applicable  to  all  Board  hearings,  but  varying  rules 
depending  upon  the  State  in  which  the  Board's  hearing  happened  to 
take  place.  As  a  result  the  Board's  attorneys,  and  particularly  its 
trial  examiners,  would  be  forced  to  familiarize  themselves  with  the 
rules  of  evidence  in  many  jurisdictions.  This  would  impose  an  in- 
tolerable burden  on  the  Board's  staff  and  would  greatly  accentuate 
the  technical  dangers  already  pointed  out. 

TiiE  Proposal  To  Provide   Court  Review   of  Certificatioxs  op 

Bargaining  Representatives 

The  Circuit  Courts  of  Appeals  do  not  have  jurisdiction  to  review  a 
certification  issued  by  the  Board  in  a  representation  proceeding.^"^ 

i""  See  N.L.R.B.  Exhibit  63-67,  II,  390-394. 

i»9  II,  359. 

lOT  28  U.S.C.  723.  c,  rule  43a. 

^°^  American  Federation  of  Labor  v.  National  Labor  Relations  Board.  (60  S.  Ct.  300.) 
The  Supreme  Court  held  :  "The  statute  on  its  face  thus  indicates  a  purpose  to  limit  the 
review  afforded  b.v  sec.  10  to  orders  of  the  Board  prohibiting  unfair  labor  practices,  a 
purpose  and  a  construction  which  its  legislative  history  confirms. 

"*  *  *  The  reports  of  the  Congressional  committees  upon  the  bill  which  became  the 
Wagner  Act  refer  to  the  long  delays  in  the  procedure  prescribed  by  Resolution  44,  result- 
ing from  application  to  the  Federal  appellate  courts  for  review  of  orders  for  elections. 
And  in  considering  the  provisions  of  sec.  9(6)  the  committee  reports  were  emphatic  In 
their  declaration  that  the  provisions  of  the  bill  for  court  review  did  not  extend  to  pro- 
ceedings under  sec.  9  except  as  Incident  to  review  of  an  order  restraining  an  unfair  labor 
practice  under  sec.  10."  This  in  the  face  of  the  majority's  statement  (III-398)  that  review 
of  certification  cases  "was  contemplated  by  Congress  for  the  protection  of  the  rights  of 
employees  guaranteed  by  this  act." 
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It  is  proposed  ^°^  that  there  be  court  review  of  such  a  certification,  in 
the  same  manner  that  Board  orders  in  unfair  labor  practice  cases  are 
subject  to  court  review. 

Under  Public  Eesohition  44,  (73d  Cong.,  2d  sess.),  creating  the 
"old"  National  Labor  Relations  Board,  provision  was  made  for  review 
of  Board  election  orders  by  the  circuit  courts.  The  result  was  that, 
during  the  year  of  its  existence,  the  old  Board  was  unable  to  conduct  a 
single  election  which  the  parties  chose  to  contest  in  court  proceedings. 
Because  of  this  clogging  of  the  functions  of  the  old  Board,  when  the 
present  act  was  passed  Congress  saw  fit  to  provide  that  there  should  be 
no  court  review  of  board  certifications  standing  alone.  We  feel  there 
is  no  evidence  in  the  record  to  warrant  the  delay  which  would  inevit- 
ably accrue  from  court  review  of  certification  in  representation  cases. 

In  his  testimony  before  the  committee,  Dean  Garrison  referred  to 
another  problem  which  might  result  if  the  proposed  amendment  were 
adopted.  He  said :  ^^° 

To  subject  the  Board's  decision  in  these  unit  cases  to  court  review  instead  of 
eliminating  them  altogether  would,  in  my  opinion,  make  matters,  if  anything, 
worse.  I  do  not  think  the  judges  are  qualified,  in  the  main,  to  pass  upon  the  sort 
of  questions  that  are  involved  in  these  representation  cases.  They  are  not  legal 
questions ;  there  are  no  precedents  for  them.  They  are  questions  which  turn 
upon  the  most  delicate  considerations  of  labor  policy,  industrial  policy,  which 
require  a  profound  knowledge  of  labor-union  practices,  of  the  history  of  collective 
bargaining,  and  so  on.  Judges,  in  the  main,  do  not  possess  that  fund  of  knowl- 
edge, and  I  fear  that  if  you  got  this  American  Federation  of  Labor — Congress  of 
Industrial  Organizations  tangle  over  representation  into  the  courts  by  way  of 
review  from  the  Labor  Board,  you  would  only  have  a  worse  situation  of  confusion 
and  bickering  than  you  have  now. 

Incidentally,  the  majority  is  inconsistent  in  advocating  both 
judicial  review  and  the  Garrison  amendment,  previously  referred  to. 
Should  that  amendment  be  adopted  it  would  eliminate  the  main 
reason,  if  there  be  any,  for  the  amendment  here  discussed  because  the 
Board  would  be  without  jurisdiction  to  certify  where  rival  unions 
were  involved. 

SiTBPENAS 

The  majority  proposes  to  amend  the  present  law  which  provides 
for  the  issuance  of  subpenas  at  the  Board's  discretion  ^^^  by  nialiing 
such  issuance  a  matter  of  right,  with  power  resting  in  the  Board  to 
revoke  the  subpena  on  cause  shown  by  the  subpenaed  party.  This  would 
run  contrary  to  the  general  practice  of  administrative  bodies,  as  is 
well  illustrated  by  the  rules  of  the  Federal  Trade  Commission,"-  the 
Interstate  Commerce  Commission,  and  the  Securities  and  Exchange 
Commission,^"  each  of  which  requires  a  showing  of  relevancy  by  the 
applicant  before  issuing  a  subpena  duces  tecum. 

The  majority  defends  its  proposal  on  the  grounds  that  the  persons 
subpenaed  may  appeal  to  the  Board  to  revoke  it  if  the  matter  required 
is  irrelevant.  But  this  encouragement  for  fishing  expeditions  is  not 
made  less  objectionable  because  it  kindly  peiimts  the  victims  to  engage 
counsel  and  undergo  the  expense  of  getting  the  subpena  revoked. 

^'^  Sec.  10(f)  of  the  proposed  amendments. 

""11,  499. 

^11  The  majority's  reliance  on  the  criticisms  contained  In  the  Inland  Steel  case  Is  another 
example  of  the  biased  nature  of  the  report,  since  the  record  reveals  that  2  years  ago  the 
Board  changed  its  rules  tot  meet  the  objections  that  were  subsequently  raised  by  the 
court  to  a  previous  practice  by  the  Board.  (II,  22,  510.) 

"2  16C.F.R.  2.16. 

"3  17  O.F.R.  201.4g. 
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Miscellaneous  Amendments  Affecting  the  Procedural 
Provisions  of  the  Act 

(a)   the  requirement  of  15  days'  notice  of  hearing 

The  jDresent  act  provides  that  upon  the  issuance  of  a  complaint 
the  Board  shall  fix  a  hearing  not  less  than  5  days  after  service  of  the 
complaint.  The  majority  proposes  to  fix  this  period  at  15  days  (sec. 
10(b) ) .  We  have  no  objection  to  this  amendment,  if  provision  is  made 
for  voluntary  waiver  of  such  notice  by  the  parties.^^^ 

(B>     THE    requirement    THAT    THE    RELIEF    GRANTED     IN    THE    BOARd's 
order  be   LIMITED  TO  THE  RELIEF  REQUESTED  IN  THE   COMPLAINT 

The  majority  proposes  an  amendment  to  section  10(c)  of  the  act 
providing  that  when  an  employer  is  found  guilty  of  unfair  labor  prac- 
tices, and  the  Board  orders  some  affirmative  action,  such  action  must 
be  limited  to  the  relief  requested  in  the  complaint. 

Such  an  amendment  would,  so  far  as  labor  cases  are  concerned, 
resurrect  the  highly  technical  law  of  writs  which  flourished  in  the 
earliest  daj^s  of  the  common  law.  When  the  more  intelligent  sytsem 
of  equity  impinged  upon  the  ancient  law  of  procedure,  the  latter  began 
to  crumble  and  give  way  to  the  more  enlightened  practice  of  modern 
courts.  There  is  no  evidence  in  the  record  to  justify  the  implication 
that  labor  alone  should  again  be  clamped  in  the  stocks  of  outmoded 
systems  of  pleading.  Moreover,  the  proposal  is  in  conflict  with  the  long 
trend  of  development  of  the  law  of  procedure  recently  confirmed  by 
the  rules  promulgated  by  the  Supreme  Court. 

This  proposal  is  an  mteresting  study  in  contradictions.  By  one 
amendment  the  majority  would  incisively  separate  the  "administra- 
tive'* and  "judicial"  functions  of  the  Board.  Here,  however,  the  major- 
ity would  take  away  from  the  Board  the  pure  "judicial"  power  to  adapt 
the  relief  to  the  case,  and  vest  it  in  the  simon-pure  "administrative" 
Administrator,  by  limiting  the  relief  to  that  requested  in  the  complaint 
whicli,  under  the  majority  amendments,  would  be  framed  and  issued 
by  the  Administrator. 

(C)    THE   PROPOSAL    TPIAT   RECOMMENDATIONS    OF   THE   TRIAL    EXAMINER, 
IF   NO   EXCEPTIONS  ARE  FILED,  BECOME   THE   ORDER   OF  THE   BOARD 

The  majority  proposes  another  amendment  to  section  10  (c)  pro- 
viding that  the  trial  examiner,  or  other  person  taking  the  testimony, 
must  issue  a  ])roposed  report,  together  with  a  recommended  order, 
and  that,  if  no  exceptions  are  filed  within  the  time  provided,  "such 
recommended  order  shall  become  the  order  of  the  Board  and  become 
etl'cctive  as  therein  prescribed." 

The  record  does  not  contain  evidence  as  to  the  number  of  cases  in 
which  no  exception  has  been  taken  to  the  findings  of  the  trial  exam- 
iner. It  would  seem  probable,  however,  that  such  cases  are  rare.  If  that 
assumption  is  correct,  the  proposal  of  the  majority  would  be  nugatory. 

Oin-  study  of  this  proposal  has  suggested  that  its  practical  effects 
would  remove  final  responsibility  from  the  Board  and  vest  it  in  inferior 
officers.  By  this  amendment  the  Board  could  be  barred  from  exercising 

"^  The  rules  of  the  Board  provide  for  at  least  10  days,  but  In  the  average  case,  the 
administrative  practice  Is  15  days,  N.L.R.B.  exhibit  No.  122,  II,  547. 
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a  wise  revisionary  povrer  over  its  subordinates.  Since  the  Board  may 
now,  if  it  desires,  adopt  the  examiner's  recommendations  as  its  order, 
we  perceive  no  reason  for  this  proposal,  nor  is  any  exphmation  volun- 
teered by  the  majority. 

Certificatiox  of  Representatives 

The  majority  proposes  to  add  to  section  9(c)  of  the  act  a  provision 
reading  as  follows : 

Such  certification  shall  be  effective  for  1  year  from  the  date  of  the  entry  of 
such  order. 

"While  this  provision  does  not  seem  particularly  objectionable,  we 
think  the  matter  is  better  left  to  administrative  determination  by  the 
Board.  Again  the  record  contains  no  evidence  that  the  matter  is  at 
the  present  time  a  serious  problem. 

i\.MEXDMEXT  To  Consider  Largest  UiSriT  as  Appropriate  Unit  for 

Bargaining 

The  majority  proposes  that  the  power  of  the  Board  to  determine 
the  appropriate  bargaining  unit  should  be  limited  by  the  provision 
that  such  unit — 

shall  in  no  case  be  larger  than  the  largest  unit  claimed  in  an  application  filed  by 
employees  or  representatives  in  the  proceeding. 

This  proposal  seems  to  us  undesirable  as  opening  the  way  to  a 
possible  gerrymander  by  labor  organizations.  Thus,  it  might  happen 
that  a  plant  includes  certain  groups  which  plainly  should  be  included 
in  the  bargaining  unit  but  which  the  labor  organization  or  organiza- 
tions involved  wish  to  exclude  because  they  have  no  membership 
therein.  Tender  the  proposed  amendment  the  Board  would  be  deprived 
of  the  power  to  establish  a  unit  which,  under  the  circumstances,  would 
plainly-  be  proper.  The  majority  of  the  committee  has  often  appeared 
to  be  solicitous  of  the  rights  of  minorities.  The  desire  of  a  union  to 
achieve  a  majority  within  a  given  unit  may  well  be  destructive 
of  the  rights  of  minorities  or  even  majorities  to  have  bargaining 
representatives. 

On  the  whole,  we  see  no  reason  for  prescribing  a  rigid  rule  of  the 
sort  suggested.  There  is  no  evidence  in  the  record  that  there  is  any 
serious  problem,  or  indeed  any  problem  at  all,  involved. 

We  think  it  preferable  that  legislative  action  be  based  on  the  evi- 
dence before  the  committee. 

II.  A  SUPvVEY  OF  THE  WORK  OF  THE  BOARD 

We  believe  that  an  impartial  report  of  our  investigation  of  the 
National  Labor  Relations  Board  would  not  be  complete  without  setting 
forth  the  very  real  accomplishments  the  Board  has  been  able  to  achieve 
in  the  face  of  employer  opposition  and  congressional  inquiry.  No  indi- 
vidual instances  af  alleged  or  actual  misconduct  should  obscure  the 
facts  appearing  in  the  record  which  we  set  forth  below  for  the  con- 
sideration of  the  House. 

85-167 — 74— pt.  1 33 
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A.  Volume  of  Work 

The  Board's  records  show  that  it  has  handled,  up  to  December  1, 
1939,  25,031  cases  involving  5,696,234  workers."=^  Of  these,  2,536  were 
strike  cases,  involving  419,264  workers.  The  Board  has  averted  798 
strikes,  involving  186,799  workers.  It  has  conducted  2,543  elections, 
in  which  1,200,414  valid  votes  were  cast.  Up  to  December  1,  1939.  the 
Board  has  rendered  1,439  formal  decisions,  covering  over  a  million 
pages  of  testimony  '^'^^  and  constituting  18  volumes  of  reports  of  about 
22,000  pages.^^'  In  1938,  the  testimon}'  taken  by  the  Board  exceeded 
in  number  of  pages  the  combined  total  of  the  Interstate  Commerce 
Commission,  Securities  and  Exchange  Commission,  Department  of 
Agriculture,  Board  of  Tax  Appeals,  Federal  Trade  Commission  and 
the  Federal  Communications  Commission.  In  1939  the  pages  of  testi- 
mony taken  about  equalled  the  total  of  the  Interstate  Commerce  Com- 
mission and  the  Securities  and  Exchange  Commission."^  It  has 
handled  54  matters  in  the  Supreme  Court  of  the  United  States,  518 
in  the  Circuit  Courts  of  Appeals,  and  120  in  the  District  Courts  of  the 
United  States."^ 

The  great  bulk  of  this  work  has  been  handled  in  the  last  214  years, 
following  the  Supreme  Court  decisions  in  April  1937,  upholding  the 
constitutionality  of  the  act. 

This  huge  volume  of  work  accomplished  by  the  Board  and  its  staff 
is  important  not  only  as  showing  the  competence  of  the  staff,  but  as 
revealing  the  over-all  picture  against  which  individual  instances  of 
alleged  improper  action  must  be  judged. 

B.  Achievements  of  the  Act  and  of  the  Board 

1.  INFORMAL  DISPOSITION  OF  CASES 

The  record  of  the  Board  in  disposing  of  cases  without  the  formality 
and  necessary  expense  of  hearings  attests  its  efficiency  and  its  intelli- 
gent desire  to  avoid  the  inevitable  friction  involved  in  litigation.  Most 
of  the  cases  disposed  of  informally  were  settled  by  agreement  among 
the  parties.  The  promotion  of  such  amicable  settlements  is  shown  by 
the  figures  to  be  one  of  the  principal  functions  of  the  Board's  staff. 
During  the  period  from  October  1, 1935,  to  June  30, 1939, 12,619  unfair 
labor  practice  cases  ^^o  were  disposed  of.  Of  these,  11,469  cases,  or  91 
percent,  were  disposed  of  informally ;  6,086,  or  48.3  percent,  by  settle- 
ment; 1,968,  or  15.6  percent  by  dismissal;  and  3,274,  or  26  perceiit 
by  withdrawal.  Only  9  percent  proceeded  as  far  as  the  issuance  of  a 
formal  complaint.  In  the  same  period,  6,169  representation  cases  were 
handled.  Of  these,  4,813  cases,  or  78  percent,  were  handled  informally; 
2,919,  or  47.3  percent,  by  settlement;  571,  or  9.3  percent,  by  dismissal; 
and  1,285,  or  20.8  percent,  by  withdrawal.  Only  22  percent  went  so  far 
as  the  issuance  of  a  Board  order  for  investigation  of  representatives.^-^ 

"^  II,  356,  exhibit  N.L.R.B.  13. 

ii«II,  35S,  exhibit  N.L.R.B.  1,5. 

1"  II,  360,  exhibit  N.L.R.B.  19. 

us  II,  35ft,  exhibit  N.L.R.B.  16. 

ii»  II,  360,  exhibit  N.L.R.B.  20. 

^^  An  unfair  labor  practice  case  Is  so  counted  as  soon  as  a  charge,  under  oath,  is  filed, 
with  the  Board  alleging  commission  of  unfair  labor  practices.  A  representation  case  Is  so 
counted  as  soon  as  a  petition  for  investigation  of  representatives  is  filed  with  the  Board. 

121  N.L.R.B.  Exhibit  No.  40. 
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2.    BENEFITS   SECURED  TO   EMPLOYEES 

During'  the  last  year,  in  923  unfair  labor  practice  cases  involving 
134,326  workers,  imions  wei-e  recognized  as  the  result  of  Board  efforts,, 
and  769  collective  agreements  were  signed.  In  903  cases,  notices  in- 
forming employees  that  they  had  the  rights  guaranteed  under  the 
Act.  Avere  posted  by  employers.  In  245  cases  employers  ceased  domi- 
nating and  interfering  with  labor  organizations  of  their  employees, 
and  a  total  of  7,738  workers  were  reinstated  after  discriminatory  dis- 
charges, of  whom  3,003  received  $658,523  in  back  pay.^^- 

3.   EFFECTS   ON   ORGANIZATION   OF  WORKERS  AND  COLLECTRT:  BARGAINING 

Under  the  protection  of  the  act  labor  organization  has  made  rapid 
strides  since  the  legislation  went  into  effect.  Increases  in  membership 
have  been  registered  by  both  of  the  main  branches  of  the  labor 
movement. 

In  1935  the  American  Federation  of  Labor  executive  council  re- 
ported a  membership  of  3,045,347.  An  authoritative  estimate  placed 
the  total  membership  of  other  unions  then  at  578,000,  making  a  total 
union  membership  of  a  little  over  3,600,000. 

In  1939,  the  American  Federation  of  Labor  executive  council  re- 
ported a  membership  of  4,006,354.  The  same  year  the  chairman  of  the 
Congress  of  Industrial  Organizations  stated  that  it  had  a  membership 
of  over  4,000,000  The  Department  of  Labor  estimates  the  present  total 
union  membership  at  between  eight  and  eight  and  one-half  million.^^* 

This  was  accompanied  also  by  a  rapid  increase  in  the  number  and 
coverage  of  written  collective  agreements.  The  increase  in  agreements- 
has  occurred  particularly  since  1937.  Thus  in  steel,  before  1937,  there 
were  very  few  agreements.  In  1937  more  than  350  were  reported^  andl 
in  1938,  500.  In  the  rubber  industry  in  1932  less  than  100  workere  were 
covered  by  agreements ;  now  more  than  40,000  are,  of  whom  more  than 
80  percent  were  covered  since  April  1937.  In  flat  glass  21,000  workers 
are  now  covered.  In  aluminum  agreements  cover  6  plants  employing 
17,000  workers.  In  automobile  more  than  500  agreements  were  made- 
in  1938.  In  the  electrical  equipment  industry  more  than  400  agreements 
have  been  made,  of  which  300  are  with  the  International  Brotherhood 
of  Electrical  Workers  (American  Federation  of  Labor).  The  Inter- 
national Association  of  Machinists  (also  American  Federation  of 
Labor)  reports  over  4,000  agreements  in  the  machinery  industry.^^* 

Not  only  has  there  been  an  extraordinary  increase  in  such  agree- 
ments, but  more  recently  a  significant  change  in  their  character  has- 
been  noted.  The  National  Industrial  Conference  Board  Management 
Record  for  July  1939  reports  that,  as  compared  with  1937  agreements,. 
1939  agreements — 

in  general  *  *  *  indicate  a  more  serious  acceptance  of  collective  bargaining: 

Their  duration  is  indefinite,  rather  than  being  limited  to  1  year,  and 
they  appear  to  be  attempts — 

to  cover  situations  that  arise  in  day-to-day  plant  operation  rather  than  contracts- 
entered  into  under  duress  and  couched  in  such  vague  terms  as  to  make  misunder- 
standing inevitable  and  amicable  administration  difficult.^ 

'^  II.  375.  N.L.R.B.  Exhibit  No.  38. 
^3  N.L.R.B.  exhibit  No.  21. 
^  II,  361  ;  N.L.R.B.  exhibit  No.  22. 
'^  N.L.R.B.  exhibit  No.  23. 
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Credit  for  theso  trends  in  collective  bargaining,  it  seems  to  us,  can  be 
attributed  largely  to  the  act  and  the  Board's  administration  of  the  act. 
It  is  almost  entirely  since  the  validation  of  the  act  by  the  Supreme 
Court  and  the  consequent  commencement  of  effective  application  that 
these  trends  have  appeared. 

4.  EFFECT  OF  THE  ACT  UPON   OTHER  RIGHTS   OF  EMPLOYEES 

The  important  effect  of  the  act  in  making  effective  the  civil  liberties 
of  employees,  and  in  securing  similar  benefits,  can  best  be  stated  in  the 
words  of  Senator  Wagner  who,  in  a  letter  to  the  New  York  Herald 
Tribune,  said :  ^-° 

Finally,  uo  appraisal  of  the  merit  of  the  National  Labor  Relations  Act  is  com- 
plete without  mention  of  those  values  which  cannot  be  measured  in  statistical 
terms.  To  increasing  millions  of  wage  earners,  the  act  is  bringing  increasing 
enjoy'ment  in  their  daily  working  lives  of  freedom  of  expression,  of  the  press,  of 
assembly,  and  of  ballot.  To  increasing  millions  of  wage  earners,  it  is  guaranteeing 
a  voice  and  a  place  in  our  industrial  system  which  has  been  too  long  neglected  or 
denied.  The  significance  of  these  values  must  be  apparent  in  the  present  trend  of 
world  events. 

5.  THE  EFFECT  OF  THE  ACT  UPOX  INDUSTRIAL  STRIFE 

'Wliile  no  evidence  on  the  matter  was  introduced  by  counsel  for  the 
committee,  the  effect  of  the  act  upon  industrial  strife  has  been  the  sub- 
ject of  considerable  controversy.  It  will  readily  be  admitted  that,  in  a 
field  where  the  varying  factors  are  so  complex,  the  precise  effect  of  the 
act  cannot  be  precisel}^  traced.  Yet  we  believe  that  the  evidence  intro- 
duced upon  this  subject  by  the  Board  points  to  several  significant  facts. 

Because  of  the  injunction  campaign,  and  the  widely  fostered  belief 
that  the  act  was  unconstitutional,  it  did  not  come  into  effective  opera- 
tion until  after  the  Supreme  Court  decisions  of  April  12,  1937.  In  1938 
there  was  a  decrease,  from  1937,  of  42  percent  in  the  number  of  strikes, 
of  63  percent  in  the  number  of  workers  involved,  and  of  68  percent  in 
the  total  man-days  of  idleness  due  to  strikes.^-'  In  the  first  10  months  of 
1939,  it  declined  to  40  percent  of  the  total  for  the  same  period  of  1937.^-^ 
The  same  trend  continued  in  November  and  December  of  1939,^-^  de- 
spite the  fact  that  during  these  years  the  number  of  men  organized  into 
unions  was  about  three  times  as  great  as  in  the  pre-1935  period,^^°  and 
despite  a  rising  trend  of  business  activity  during  the  greater  part  of 
1939.^^^  And  while  the  number  of  strikes  was  greater  in  1938  and  1939 
than  in  1935  and  1936,  their  severitj'  diminished,  since  the  number  of 
workers  involved  and  man-days  lost  was  less  in  1938  than  in  any  year 
since  1932  and  1931,  respectively. ^^^ 

Similarly,  since  the  validation  of  the  act,  the  number  of  sit-down 
strikes  declined  from  a  high  of  170  in  March  1937  to  only  6  in  the  entire 
year  1939."^ 

The  sharp  increase  in  business  activity  in  the  latter  months  of  1939 
was  not  accompanied  by  a  similar  increase  in  industrial  strife.^^^  Also, 

1^8  II,  .S75,  exhibit  N.L.R.B.  .39. 

'^  II,  3fi3,  exhibit  N.L.R.B.  25  and  comments  thereon. 

^  II,  364,  exhibit  N.L.R.B.  26. 

129  II,  364. 

130  II,  365. 
Ml  II,  366. 

132  II,  366,  374. 

133  II,  366,  exhibit  N.L.R.B.  30. 
13*  11-371,  exhibit  N.L.R.B.  82. 
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it  is  highly  significant  that  there  was  a  drop  of  48  ]5ercent  in  number  of 
strikes  in  those  industries  to  Avhich  the  Xational  Labor  Eolations  Act 
applies  from  1937  to  1938,  and  of  only  29  percent  in  other  industries,  a 
decrease  of  66  percent  in  number  of  strikers  in  the  former  group  and 
only  52  pci'cent  in  the  latter;  and  a  decrease  of  71  percent  in  n^an-days 
idleness  in  the  former  classification  and  only  51  percent  in  the  latter.^^' 

There  has  been  an  even  more  impressive  dimunition  in  the  number  of 
strikes  called  to  achieve  the  purpose  protected  by  the  act — the  right  of 
organization.  Until  April  1937  the  number  of  strikes  called  for  organi- 
zational jwrposes  almost  uniformly  exceeded  the  number  of  cases  filed 
with  the  Board ;  since  that  time,  Board  cases  have  uniformly  exceeded 
strikes  for  such  purposes,  in  a  ratio  varying  from  10  to  1  to  1  to  1.^^® 
Similarly,  the  number  of  Board  cases  has  been  greater  than  the  total 
of  strikes  for  all  purposes  "'  and  the  nimiber  of  workers  involved  in 
Board  cases  has  almost  unifoi-mly  exceeded  the  number  of  strikes  since 
April  1937.i3'5 

These  trends  are  i-endered  still  more  significant  by  the  fact  that 
during  the  existence  of  the  act  there  has  been  an  enormous  increase 
of  union  membership,  as  noted  above. 

In  the  light  of  the  foregoing  we  are  definitely  of  the  opinion  that  the 
act  has,  since  its  validation  in  the  middle  of  1937,  been  a  significant 
factor  in  reducing  industrial  unrest.  In  our  opinion  the  Act  will 
continue  to  play  an  increasingly  prominent  role  in  the  promotion  of 
harmonious  labor  relations  as  it  comes  to  be  accepted  more  generally 
throughout  industry. 

C.  The  Trend  Toward  Compliance 

One  of  the  most  significant  facts  revealed  by  the  history  of  the 
Board's  operations  has  been  the  definite  trend  toward  increasing 
compliance  with  its  terms. 

This  is  e^ndenced  by  the  proportion  of  representation  cases  and 
unfair  labor  practice  cases  filed  with  the  Board  each  j-ear.  In  1936 
unfair  labor  practice  cases  constituted  81  percent  of  all  Board  cases; 
in  1937,  71  percent;  in  1938,  65  percent:  and  in  1939,  about  65  percent. 
The  tendency  thus  is  to  use  the  facilities  of  the  Board  more  to  settle 
questions  of  representation  and  less  to  remedv  unfair  labor  practices."^ 
Similarly,  the  number  of  new  cases  filed  with  the  Board  has  dropped 
off  appreciablv,  from  an  average  of  785  per  month  iii  1937,  and  666 
in  1938,  to  531  'in  1939."° 

D.  The  Board's  Litigatiox  Record 

The  Board's  record  in  the  courts  is  an  impressive  one.  Up  to 
January  20.  1940.  the  Supreme  Court  reviewed  decisions  of  the  Board 
on  the  merits  in  16  cases;  in  12  the  Board's  position  was  sustained  in 
toto,  in  2  the  Board's  order  was  modified,  and  in  2  it  vras  set  aside. 
Of  the  12  decisions  upholding  the  Board  in  full,  9  involved  reversing 
orders  of  circuit  courts  of  appeals  setting  aside  Board  orders.  In 

^^  11-372,  exhibit  N.L.R.B.  33. 

136  ii_429,  exhibit  N.L.R.B.  34. 

137  11-429,  exhibit  N.L.R.B.  34. 

13S  11-374,  433,  exhibit  N.L.R.B.  35. 
^■"s  II,  375,  exhibit  N.L.R.B.  37. 
"'>  II,  354,  exhibit  N.L.R.B.  12. 
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6  otlier  cases  in  the  Supreme  Court  involving  injunction  or  procedural 
questions,  the  Board  was  sustained  in  fulh  In  15  cases,  by  refusing 
to  grant  writs  of  certioi-ari,  the  coui't  left  in  force  decisions  of  circuit 
•courts  of  api:>eals  enforcing  hoard  orders;  in  only  2  cases  did  the  court, 
by  refusing  certiorari,  leave  in  force  circuit  court  decisions  setting 
aside  Board  orders.  In  12  of  the  22  cases  actually  decided  by  the 
Supreme  Court,  the  decision  sustaining  the  Board  reversed  the  lower 
court."^ 

This  record  contrasts  with  the  record  of  the  Interstate  Commerce 
Commission,  which  in  the  10  years  following  its  first  case  in  the 
Supreme  Court  was  reversed  10  times,  never  wholly  upheld,  and  partly 
sustained  twice ;  ^^-  and  with  that  of  the  Federal  Trade  Commission, 
which,  in  a  similar  period,  was  sustained  in  -3  cases,  partially  sustained 
in  1  case,  and  overruled  in  11  cases."^  The  Board's  record  in  the 
Supreme  Court  is  better  than  that  of  any  Government  agency  which 
has  ever  been  established.^^*  Its  record  for  affirmances  in  the  Supreme 
Court  is  better  than  that  of  the  Circuit  Courts  of  Appeals  for  the 
Second,!*"^  Third."«  Sixth,""  and  Seventh"^  Circuits— four  courts 
selected  at  random  for  pur])osps  of  comparison. 

In  cases  finally  disposed  of  in  the  circuit  courts  of  appeals.  Board 
orders  have  been  sustained  in  full  in  40  cases,  modified  in  24,  and 
overruled  in  19."^ 

All  questions  of  law  and  all  issues  of  the  fairness  of  the  proceeding 
are  subject  to  full  review  by  the  courts.  While,  as  in  the  case  of  all 
administrative  agencies,  the  Board's  findings  of  fact  are  conclusive  if 
supported  by  evidence,  the  courts  have  interpreted  this  to  mean  that 
the  Board's  findings  must  be  supported  b;/  substantial  evidence,  and 
the  courts  have  in  fact  exercised  considerable  latitude  in  appraising 
the  testimony  in  the  record.^^° 

Further,  there  is  no  reason  to  suppose  that  the  cases  which  have 
been  reviewed  by  the  courts  are  not  fair  samples  of  tlie  Board's  work. 
The  fact  tliat  employers  against  whom  an  order  has  been  issued  can, 
and  very  frequently  have,  sought  review  of  the  order  on  their  own 
initiative,  eliminates  the  possibilitv  that  the  cases  taken  to  f^ourt  have 
been  selected  in  such  a  way  as  to  show  results  favoral)le  to  the  Boaixl. 

For  these  I'easons  we  believe  the  Board's  litigation  record  is  par- 
ticularlv  significant.  It  is  indicative  that  the  Board  has  observed  the 
limits  of  its  statutory  power. 

III.  ANALYSIS  OF  MAJORITY  REPOET 

In  the  foreo-oing  survev  we  have  attempted  to  set  forth  brieflv  tlie 
nndisDuted  evidence  in  tlie  record  as  to  tlie  accomplishments  of  the 
Board.  Without  diverting  from  our  main  purpose,  which  is  to  indi- 
cate that  the  evidence  in  the  record  does  not  justify  the  amendments 
proposed  by  the  majority,  we,  nevertheless,  feel  it  necessary  to  analyze 

"1 II.  r!Rn-393.  pxhihit  N.L.R.B.  63. 
1"  II.  ?,n.S,  exhibit  N.L.R.B.  fi4. 
"3  II.  .S9.3,  exhibit  N.L.R.B.  65. 
"*  II.  304. 

i«  II.  394,  exhibit  N.L.R.B.  70. 
"9  II.  P.m.  exhibit  N.L.R.B.  71. 
"•^  IT.  304.  exhibit  N.L.R.B.  67. 
i«  TI,  394,  exhibit  N.L.R.B.  69. 
1^  II.  390,  exhibit  N.L.R.B.  63  ;  II,  395. 

1-"  See  Nationnl  Lnhor  Relations  Board  v.    Waterman   Steamship    Co.,  decided   bv   the 
Supreme  Court  Feb.  12,  1940. 
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in  some  detail  the  findings  and  conclusions  of  the  majority  in  regard 
to  a  series  of  petty  or  incidental  aspects  of  the  Board's  administration. 
We  do  not  condone  or  excuse  any  conduct,  whether  because  of 
excessive  zeal  or  for  any  other  reason,  which  has  failed  to  conform 
to  American  standards  of  conduct.  "We  believe,  however,  that  such 
instances  of  alleged  or  actual  misconduct  have  been  magnified  beyond 
their  actual  importance  so  as  to  serve  as  a  smokescreen  for  the  emas- 
culatory  amendments  which  the  majority  has  recommended.  It  is 
because  this  aspect  of  the  majority's  report  will  be  used  in  justification 
of  ripper  amendments  that  we  find  it  necessary  to  present  evidence 
in  the  record  which  has  been  omitted  from  the  majority  report.  We 
deplore  the  fact  that  during  the  many  weeks  of  investigation,  comisel 
for  the  Committee  submitted  only  evidence  derogatory  to  the  Board 
and  its  administration.  We  regret  that  the  majoriy  report  persists 
in  this  error. 

A.  Administrative  Practices  of  the  Board 

1.  blacklisting 

a.  Government  contracts. — The  majority  report  states  that  the 
Board  engaged  in  '*an  unwarranted  attempt  *  *  *  to  impose 
extra-legal  sanctions  on  employers.''  ^^^ 

Because  of  the  space  devoted  in  the  majority's  report  to  a  practice 
opprobriously  termed  "blacklisting,"  we  wish  to  state  our  position 
on  this  matter.  We  believe  this  to  be  another  attempt  of  the  phrase 
makers  to  conjure  up  in  the  minds  of  the  public  a  "bogey  man." 
We  believe  that  a  distinction  should  be  made  by  Government  con- 
tracting agencies  between  those  businessmen  who  violate  the  law 
and  those  who  comply  with  it.  Any  other  position  results  in  putting 
a  premium  on  violation  and  a  penalty  on  compliance,  and  permits 
flagrant  law  violators  to  obtain  the  benefits  of  profitable  Govern- 
ment contracts.  Accordingly,  we  cannot  condemn  the  practice  of 
the  Board  in  this  regard,  particularly  since  there  was  no  applicable 
ruling  prohibiting  it,  and  there  was  a  belated  interpretation  by  the 
Comptroller  General  of  an  1861  statute  phrased  in  broad  general 
terms. 

We  now  set  worth  the  facts  developed  before  our  committee.  The 
record  indicates  that,  in  three  cases,  the  Board  either  sought  or  par- 
ticipated in  consideration  of  a  policy  of  withholding  Government 
contracts  from  employers  violating  the  National  Labor  Eelations 
Act.  In  two  of  these  cases,  the  employer  had  alread}''  been  found 
guilty  of  violating  the  National  Labor  Eelations  Act,  and  in  the 
third  case  a  complaint  liad  been  issued. 

One  of  these  cases  involved  the  firm  of  Remington-Rand,  Inc..  ex- 
ponent of  the  notorious  "Mohawk  Valley  Formula"  for  smashing 
strikes.^^-  The  Board  had  found  this  company  guilty  of  serious  viola- 
tions of  the  law  ^'"-^  and  the  courts  subsequently  upheld  the  findings  of 
the  Board  in  all  important  respects.  In  connection  with  this  case,  the 
Social  Security  Board  wrote  to  the  American  Federation  of  Labor 


i"'i  hi,  3fi2.  .368. 

1=2  III,  12.  13,  14,  21. 

i°3  N.L.R.B.  exhibit  209  110,  56 


534 

union  involved,  that  its  polic}^  was  "to  avoid  making  i^urchases  from 
Tiemington-Rand,  Inc.,  so  long  as  it  engages  in  the  unfair  labor  prac- 
tices of  whicli  it  has  been  found  guilty  by  the  National  La]>or  Relations 
Board."  ^^*  Because  Remington-Eand  had  neither  complied  nor  shown 
any  intention  to  comply  with  the  Board's  decision,  the  Board  recom- 
mended to  the  Procui'ement  Division  ^^^  that  contracts  be  withheld  but 
this  recommendation  was  not  followed.^^^ 

Altliough  authority  to  take  such  action  is  neither  specifically  in- 
cluded or  precluded  by  the  National  Labor  Relations  Act,  tlie  Board's 
actions  were  based  on  a  series  of  rulings  of  the  Comptroller  General  ^^'^ 
whicli  were  regarded  as  precedent. ^'^'^  These  rulings  upheld  the  validity 
of  the  President's  Executive  order  of  March  14, 1934,  lequiring  that  no 
bids  for  Government  contracts  should  be  considered  unless  accompa- 
nied by  a  certificate  of  compliance  with  the  applicable  National  Re- 
covery Admiiiistration  code  or  with  the  President's  reemployment 
agreement.^^'' 

The  three  cases  mentioned  are  a  complete  record  of  the  Board's 
"blacklisting"  activities.  Since  the  decision  of  the  Comptroller  General 
holding  that  there  is  no  delegated  authority  for  withholding  Govern- 
ment contracts  from  firms  alleged  or  found  to  be  violating  the  National 
Labor  Relations  Act,  the  Board  has  taken  no  further  action  along  this 
line. 

It  is  interesting  to  note  that  ]Mr.  Joseph  A.  Padway,  counsel  to  the 
American  Federation  of  Labor,  made  the  following  statement  on  this 
subject:  ^<^° 

It  can  hardly  be  denied  that  thi.s  ruling  of  the  Comptroller  General  which 
happened  to  be  made  in  the  very  case  of  the  Remington-Rand,  Inc..  is  thor- 
oughly inconsistent  with  the  exercise  of  the  administrative  prerogative  of  the 
Federal  agencies  of  the  Government  as  supported  by  nvunerous  holdings  of  the 
courts  and  as  reflected  in  pi-evious  actions  of  the  Federal  as  well  as  the  State 
Goverimients.  Although  the  fact  that  this  ruling  of  the  Acting  Comptroller  Gen- 
eral constitutes  a  significant  instance  of  assumption  of  legislative  power  by  an 
administrative  agency,  the  important  point  is  that  an  effective  remedy  of  this 
situation  must  now  be  supplied  by  congressional  legislation. 

We  believe  that  it  should  be  the  policy  of  the  Federal  Government 
to  require,  from  persons  obtaining  the  benefit  of  Government  con- 
tracts, obedience  to  its  laws.^®^ 

h.  Recovst7'uctwn  Finaiu-e  Corporation  Joans. — The  remainder  of 
the  evidence  on  the  subject  relates  to  an  arrangement  between  the 
Reconstruction  Finance  Corporation  and  the  Board,  under  which  the 
Reconstruction  Finance  Corporation  sends  the  Board  a  weekly  list 
of  loans  tentatively  authorized  and  the  Board  informs  the  Recon- 
struction Finance  Corporation  of  any  complaint  proceedings  that  may 
be  pending  against  any  borrowers  listed.  This  arrangement  does  not 
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lation of  the  Federal  Statutes,  this  proposed  law  would  be  entirely  unnecessary." 
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fall  within  the  scope  of  the  Comptroller  General's  ruling  on  the  con- 
tract question.  On  this  subject,  we  quote  the  following  excerpts  from 
the  testimony  of  Emil  Schram,  Chairman  of  the  Reconstruction  Fi- 
nance Corporation.^*'- 

It  is  absolutely  necessary  that  we  do  that,  and  whether  we  ask  them  (the 
Board)  for  the  information  or  if  it  is  not  available  from  them  we  would  have 
to  get  It  in  some  way  or  another,  jnst  as  we  get  information  on  all  lawsuits, 
civil  suits,  or  any  other  pending  information  that  might  affect  the  credit  of  the 
borrower. 

******* 

Up  to  the  present  time  the  number  of  cases  and  the  necessity  for  withholding 
disbursement  has  been  so  negligible  that  we  have  really  not  paid  a  great  deal  of 
attention  to  it. 

Mr.  Schram  also  testified  that  this  arrangement  was  similar  to  that 
in  etfect  with  a  number  of  agencies,  including  the  Wage  and  Hour 
Division  of  the  Department  of  Labor,  the  Bureau  of  Internal  Revenue, 
the  Securities  ancl  Exchange  Commission,  and  the  Federal  Power 
Commission.^*^^ 

Xo  evidence  appears  in  the  record  to  indicate  that  this  was  illegal. 
Altogether,  the  Board  supplied  information  in  eight  or  nine  cases  and 
requested  withholding  of  disbursement  in  f  our.^'^'* 

We  feel  once  again  that  much  ado  has  been  made  of  very  little.  As 
Senator  Wagner  has  said  in  this  connection :  "Xo  sound  reason  appears 
why  those  receiving  the  benefit  of  Government  contracts,  loans,  or 
grants  should  be  permitted  at  the  same  time  to  defy  the  letter  or  the 
spirit  of  this  fundamental  and  valid  statute.^®° 

2.   BOyCOTT   PROMOTION 

The  majority  cites  evidence  of  certain  conduct  of  Edwin  S.  Smith,  a 
Board  member,  in  connection  with  the  Berkshire  Knitting  Mills  case 
which  the  majority  charges  "amounted  to  aiding  and  abetting  of  a 
'boycott'."  ^'^'^  A^^e  believe  a  fair  statement  of  the  evidence  for  the 
judgment  of  Congress  requires  us  to  fill  in  certain  omissions  in  the 
majority's  presentation. 

The  criticism  of  the  majority  revolves  around  the  propriety  of  a 
letter  written  by  Mr.  Smith  to  Mr.  Kirstein,  following  a  letter  written 
to  Mr.  Smith  by  union  officials  about  the  strike  situation  at  the  Berk- 
shire Mills.^*'^ 

Before  setting  forth  Mr.  Smith's  letter  in  full,  We  call  attention  to 
the  evidence  in  the  record  that  at  the  time  of  Mr.  Smith's  action,  a  3 
weeks'  old  strike  against  the  Berkshire  Knitting  ^lills  vras  in  prog- 
ress ;  that  this  plant  employed  about  6,000  workers ;  and  that  the  com- 
pany's policies  of  increasing  hours  and  cutting  wages  threatened  the 
stability  of,  and  a  general  wave  of  price-cutting  throughout  tlie  in- 
dustry.^*^® 

There  was  also  evidence  that  Mr.  Smith  had  previously  been  em- 
ployed by  the  Filene  Department  Store  in  Boston  as  employment  man- 
ager and  that  Mr.  Louis  Kirstein,  vice  president  of  the  Filene  Store, 
was  formerly  a  member  of  the  old  National  Labor  Board  '^^^  and  was 
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interested  in  the  original  code  concerning  wages  and  differentials  in 
the  hosiery  industry  which  is  still  in  effect  by  voluntary  agreement 
and  which  the  Berkshire  companj^  was  charged  by  the  union  with 
violating.^'" 

Because  of  certain  significant  deletions  in  the  letter  in  the  majority's 
report,  we,  in  the  intei'ests  of  fairness,  include  the  full  text  of  Mr. 
Smith's  letter  to  Mr.  Kirstein : 

Dear  Mk.  Kirstein  :  Our  Philadelphia  office  has  been  interesting  itself  in  an 
attempt  to  settle  the  strike  at  the  Berkshire  Knitting  Mills,  but  without  success. 
I  understood  from  the  office  that  an  attempt  was  to  be  made  to  appeal  to  some  of 
the  larger  customers  of  the  Berkshire  Knitting  Mills  to  take  up  with  the  company 
the  question  of  its  icage  scales  for  the  reason  that  its  low-wage  policy  was  tending 
to  break  down  not  only  the  wage  structure,  but  the  price  structure  throughout 
the  industry.  Berkshire's  commanding  sales  in  their  field  makes  this,  I  under- 
stand, entirely  possible. 

Furthermore,  there  is  a  clause,  I  believe,  in  the  union's  contract  with  other 
manufacturers  which  provides  that  wages  may  be  lowered  unless  the  wage  scale 
over  a  certain  portion  of  the  industry  is  maintained  at  a  certain  level.  I  was  told 
that  you  were  one  of  the  persons  whom  the  union  was  going  to  address  on  this 
matter  and  volunteered  to  write  you  a  letter  myself.  You  are  cert^ainly  much 
more  familiar  than  I  am  wnth  the  conditions  in  the  hosiery  industry  and  would, 
I  know,  be  anxious  to  avoid  the  disrnption  which  would  occur  in  the  retail  as  well 
as  the  manufacturing  field  if  a  general  wage-  and  price-cutting  program  were 
launched  in  this  industry. 

I  do  not  know  whether  you  •nill  care  to  make  anij  approaches  on  this  matter  to 
the  Berkshire  management,  nor  do  I  know  what  volume  of  business  Filene's  does 
with  Berkshire.  I  do  most  certainly  feel  that  any  stand  ivhtch  you  might  adopt 
would  be  listened  to  with  greater  respect  by  the  Berkshire  Co.  I  am  enclosing 
a  letter  from  John  Edelman,  research  director  of  the  Hosiery  Workers'  Federa- 
tion, which  gives  some  interesting  facts  reqarding  the  cojvpavij. 

I  hope  you  and  your  family  are  well  and  that  the  store  is  enjoying  a  prosperous 
fall  season.  Sincerely  yours.^'^  [Italics  supplied.] 

On  October  28.  WMS,  Mr.  Kirstein  replied  to  Mr.  Sinith's  letter  of 
October  26,  1936.  stating  that  he  was  partly  familiar  with  the  matter 
but  vv anted  confirmation  of  the  pro-Hitler  and  other  charges  con- 
cerning wages  and  hours  against  the  company  made  in  Mr,  Edelman's 
letter  of  October  23,  1936.^'-  Mr.  Smith  transmitted  this  request  for 
further  information  to  Mr.  Edelman. ^'^  Tliereafter.  on  November  9, 
Mr.  Kirstein's  secretary  wrote  to  ]Mr.  Smitli,  requesting  an  answer  to 
Mr.  Kirstein's  previous  letter,^'*  and  Mr.  Smith  replied  that  he  had 
telephoned  Mr.  Edelm.an  who  had  promised  to  supply  the  information 
within  a  few  days.^""  On  November  12,  1936,  Mr.  Edelman  replied 
to  ISIr.  Smith  enclosing  the  material  on  tlie  strike  requested  by  Mr. 
Kirstein,  and  describing,  among  other  things,  a  meeting  called  by  the 
Governor  of  Pennsylvania,  at  which  were  present  the  Governor,  repre- 
sentatives of  tlie  company,  the  union,  the  Textile  Labor  Eelations 
Board,  and  the  State  bureau  of  industrial  relations.  The  upshot  of  the 
meeting,  according  to  Mr.  Edelman.  was  that  the  comi^any  admitted 
having  an  advantage  in  labor  costs  over  its  competitors  and  also 
positively  refused  to  meet  with  representatives  of  the  employees  to 
discuss  a  settlement  of  the  strike. ^'^^  On  November  13,  1936,  Mr."  Smith 
enclosed  this  letter  of  Mr.  Edelman  and  its  supporting  material  in 
a  letter  to  Mr.  Kirstein.^'' 
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The  majority  report  states  tliat  "incliKTed  in  the  supplementary 
material  (sent  to  ]\Ir.  Smith  by  the  union)  was  a  strong  appeal  by  the 
union  to  boycott  hosiery  manufaetured  by  the  Berkshire  Mills.*' ^^* 
The  material  enclosed  consisted  of  some  16  items  ^'^  covering  some  JfO 
to  50  pages  of  printed  vvxtter  ^^°  alleged  by  the  union  to  be  in  substan- 
tiation of  its  charges  against  the  company.  One  sentence  in  one  of  these 
IC)  items  called  upon  consumers  not  to  buy  hosiery  made  by  the  Berk- 
shire Co.  Another  sentence  asked  consumers  to  inquire  from  their 
storekeepers  where  the  hosiery  they  wished  to  buy  was  made,  and  a 
thircl  sentence  set  forth  a  list  of  names  of  union-made  brands  of 
hosiery.  There  is  no  otlier  reference  to  a  boycott  in  the  supplementary 
material  furnished  by  the  union. 

We  should  like  to  indicate  that  the  record  shows  this  material  was 
sent  to  ^Ir.  Kirstein  only  after  requests  on  October  28,  1936,  and 
November  9,  1936,  for  further  confirmation  of  the  union's  charges. 

Mr.  Smith  testified  that  his  interest  in  communicating  with  Mr. 
Kirstein  was  in  connection  with  an  attempt  to  settle  the  strike,  which 
a  number  of  Government  officials  were  then  attempting  to  do;  that 
he  took  no  responsibility  for  the  supporting  material  furnislied  by  the 
Union  except  to  transmit  it  at  Mr.  Kirstcin's  request  without  com- 
ment ;  and  that  he  did  not  desire  to  assist  in  and  had  no  intenion  of 
suggesting  a  boycott  of  Berkshire  products.^^^ 

In  connection  with  the  majority  repoil's  criticism  of  "conciliation 
activities,"  the  record  contains  evidence  to  the.  effect  that  in  the 
transitional  period  following  the  passage  of  the  act.  both  labor  orga- 
nizations and  employers,  who  were  familiar  with  the  procedures  de- 
^eloped  under  the  old  National  Labor  Relations  Board,  continued 
to  ask  the  regional  directors  of  the  present  Board  for  assistance  in 
strike  cases.  The  regional  directors  continued  for  a  time  to  perform 
incidental  mediation  services  such  as  had  been  part  of  their  previous 
work  under  the  National  Recovery  Administration.  The  testimony  in- 
dicates this  practice  has  been  discontinued.^^- 

"We  offer  this  evidence  for  the  purpose  of  rounding  out  a  fair  picture 
of  this  incident  in  Mr.  Smith's  6  ^-ears  of  service  on  the  Board. 

3.   LOBBTING 

a.  Amendments. — In  supporting  its  charges  of  lobbying  in  opposi- 
tion to  proposed  amendments  to  the  National  Labor  Relations  Act, 
the  majority  has  lumped  all  of  the  Board's  activiti^  in  this  respect 
in  one  indistinguishable  mass.  We  believe  it  lielpful  in  understanding 
these  activities  to  point  out  that  they  fell  into  three  distinguishable 
classes. 

(1)  Endeavoring  to  secure  witnesses  who  would  appear  before  the 
Senate  committee  in  opposition  to  amendments;  (2)  two  cases  of 
regional  directors  suggesting  or  recjuesting  expressions  of  opposition 
to  amendments  from  labor  organizations  and  others;  (3)  preparing 
material  on  amendments  and  answers  to  criticism  for  presentation 
to  the  Senate  committee  by  Board  officials.  In  the  latter  mstance,  the 
Board  acted  pursuant  to  permission  granted  by  the  Senate  commit- 
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tee.^^^  The  bulk  of  the  Board's  activity  fell  into  this  class/^*  and  was  not 
unlike  the  activities  of  the  Board  in  preparing  and  presenting  material 
before  our  own  committee. 

The  majority  cites  a  letter  from  a  Board  official  suggesting  that 
certain  litigation  before  the  Board  might  be  pushed  ahead  to  make  it 
convenient  for  an  interested  party  to  be  in  Washington  at  an  appro- 
priate time  to  testify  before  a  Senate  committee  in  opposition  to 
proposed  amendments.^^^  This  letter  is  an  exhibit  in  the  hands  of 
the  committee  ^*'^  and  it  is  indicated  thereon  that  it  was  never  sent. 
Wliy  an  error  of  judgment,  recognized  as  such  before  any  action  was 
taken  by  the  Board,  should  be  censured,  we  fail  to  understand. 

A  memorandum  sent  to  all  regional  directors  of  the  Board  is  also 
relevant  to  this  question  and  we  set  it  out  herewith :  ^^ " 

In  preparation  for  hearings  before  the  Senate  Committee  on  Education  and 
Labor  on  the  various  amendments  to  tlae  act,  we  are  getting  up  a  list  of  repre- 
sentatives and  counsel  of  employers,  American  Federation  of  Labor  unions, 
Congress  of  Industrial  Organizations  unions,  State  commissioners  of  labor, 
other  public  officials  whose  work  is  directly  or  indirectly  affected  by  the  act, 
presidents  and  deans  of  universities  and  law  schools,  professors  of  law  and  labor 
relations,  and  labor-relations  experts,  who  will  make  good  witnesses  and  who 
are  willing  to  testify. 

We  should  like  to  have  you  (1)  send  us  immediately,  the  names  of  persons,  in 
as  many  of  the  above  categories  as  possible,  who  have  already  expressed  a  readi- 
ness to  testify ;  (2)  interview  prospective  witnesses  to  ascertain  what  their  atti- 
tude is  toward  the  act  and  toward  amendments  and  send  us  a  report  thereon  as 
promptly  as  possible;  (3)  send  us,  also,  as  promptly  as  possible,  a  list  of  such 
witnesses  who  definitely  will  appear  at  the  hearing.  Please  suggest  to  prospective 
witnesses  that  they  communicate  with  Senator  Elbert  D.  Thomas,  cliairman  of 
the  United  States  Senate  Committee  on  Education  and  Labor,  Senate  Office 
Building,  Washington,  D.C.,  informing  him  of  their  desire  to  testify,  and  also 
make  certain  that  we  are  kept  informed  of  each  such  communication. 

Thereafter,  Regional  Director  Miller  wrote  the  secretary  of  the 
Board,  Mr.  Witt,  for  further  instructions  and  the  secretary  replied :  ^^^ 

We  have  not  intended  that  you  should  talk  to  persons  who  might  make  good 
witnesses  from  the  point  of  view  of  convincing  tliem  that  they  should  testify.  Our 
only  thought  has  been  that  during  the  course  of  your  work  you  would  undoubtedly 
have  come  in  contact  with  many  people  who  would  already  have  expressed  their 
view.s  to  you.  We  have  wanted  to  make  sure  that  we  get  in  touch  with  all  such 
people.  We  have  also  wanted  to  be  sure  that  you  did  not  get  in  touch  with 
American  Federation  of  Labor  people  who  had  not  already  come  forward  them- 
selves. It  is  very  distinctly  none  of  our  business  to  convince  American  Federation 
of  Labor  people  who  are  opposed  to  the  amendments  that  they  should  appear  as 
witnesses.  If  any  of  them  are  interested  in  doing  so,  our  object  is  merely  to  see 
that  they  give  their  names  to  the  Senate  committee  and  also  that  they  get  relevant 
information. 

h.  AppropriatioJis. — On  the  subject  of  lobbying  for  appropriations, 
we  submit  the  following  statements  of  Chairman  Howard  W.  Smith 
during  the  course  of  the  hearings  before  our  committee :  ^®^ 

We  who  have  been  here  on  the  Hill  some  time  recognize  that  all  departments 
and  independent  agencies,  have  indulged  in  that  pastime  of  trying  to  get  more 
appropriations  than  the  committee  thinks  they  ought  to  have  at  times. 

I  think  it  is  a  matter  of  common  knowledge  that  departments  and  agencies  of 
the  Government  have  a  custom  of  doing  a  good  deal  of  lobbying  when  their 
appropriations  are  at  stake. 
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We  believe  the  evidence  adduced  on  tliis  point  is  in  no  way  peculiar 
to  the  Board,  as  Chairman  Smith  has  recognized.  It  is  a  general 
problem  which  we  commend  to  the  Congress  for  study  and  consid- 
eration. 

4.    SOLICITATION    OF   LITIGATION 

The  inajorit}^  States  that  the  Board  has  engaged  in  the  "practice 
of  soliciting  litigation"  and  finds  "an  apparent  desire  on  the  part  of 
the  Board  to  compel  American  industry  and  labor  to  subject  them- 
selves to  the  Board's  dictatorsliip."  ^^^  It  invokes  the  support  of  two 
cases — the  Inland  Steel  case  and  the  Berkshire  Knitting  Mills  case. 
In  any  event  we  query  whether  two  cases  constitute  a  "practice." 

a.  Inland  Steel  case. — We  set  forth  below  relevant  evidence  omitted 
from  the  report  of  the  majority. 

The  evidence  reveals  that  the  labor  organization  involved,  and  not 
the  Board,  initiated  and  pressed  for  proceedings  in  the  Inland  Steel 
case.  Undisputed  testimony  of  record  indicates  that  a  strike  against 
the  Inland  Steel  Co.  had  been  called  in  protest  against  the  refusal 
of  the  company  on  May  26,  1937,  to  enter  into  a  signed  agreement.^'-*^ 
On  June  1,  union  officials  telephoned  the  Washington  office  of  the 
Board  requesting  that  a  Board  representative  be  sent  to  Pittsburgh 
to  confer  "in  connection  with  charges  which  they  thought  they  miglit 
file  against  one  or  more  of  the  companies  involved  in  tlie  Little  Steel 
strike."  ^'^^  The  Board's  then  Assistant  General  Counsel,  Mr.  Witt, 
proceeded  to  Pittsburgh  and  conferred  with  union  officials.  The  sub- 
stance of  the  conference  revolved  around  the  technical  procedure 
for  bringing  before  the  Board  the  issue  of  the  Inland  Co.'s  refusal  to 
enter  into  a  signed  agreement.  The  procedure  discussed  involved  the 
presentation  of  a  demand  for  exclusive  recognition  hy  the  union 
coupled  with  an  offer  to  prove  its  majority,  and  the  filing  of  formal 
charges  if  the  company  should  refuse.^^^ 

After  the  conference,  action  was  initiated  to  start  drafting  a  com- 
plaint ^^*  in  anticipation  that  the  company  would  refuse  to  sign  an 
agreement  and  that  charges  would  be  filed. "^ 

It  is  suggested  by  the  majority  report  that  the  Board  engaged  in 
a  conspiracy  "to  entrap  the  company  into  an  inadvertent  violation 
of  the  act."  ^^^  We  are  inclined  to  doubt  that  the  precipitation  of  a 
serious  strike  by  the  company's  refusal  to  enter  into  a  signed  agree- 
ment can  be  described  as  an  "inadvertent  violation"  or  that  the  attor- 
nevs  of  Inland  Steel  were  the  easy  victims  of  "entrapment." 

The  practice  of  o;iving  asistance  and  advice  on  technical  problems 
of  procedure  hi  filing  cases  is  not  peculiar  to  the  Board.  The  record 
shows  that  it  has  been  the  practice  for  years  at  the  Interstate  Com- 
merce Commission.  United  States  Employees'  Comoensation  Com- 
mission, and  other  agencies."^  It  is  a  well-known  and  common  prac- 
tice for  attornevs  to  secure  advice  and  assistance  from  clerks  of  courts 
on  technical  questions  relating  to  the  filing  of  pleadings  before  the 
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respective  courts,  altliougli  such  clerks  ordinarily  are  not  specifically 
authorized  to  render  such  assistance. 

The  majority  report  attributes  to  the  Board  a  sinister  motive  in 
setting  this  case  for  early  hearing.  We  think  it  should  be  noted  tliat 
prior  lo  the  Pittsburgh  conference  mentioned  above,  a  serious  strike 
involving  60,000  men  was  in  progress  due  to  the  refusal  of  the  Inland 
Co.  to  enter  into  a  signed  agreement.  A  few  days  before  the  conference 
10  strikers  had  been  shot  to  death  and  scores  of  other  persons  wounded 
in  the  Chicago  Memorial  Day  massacre  before  the  Chicago  plant  of  the 
Republic  Steel  Corporation,"^  also  involved  in  the  Little  Steel  strike.^^^ 
The  strike  was  settled  on  July  1,  1937,  after  the  proceeding  before  the 
Board  had  commenced."^ 

We  submit  to  Congress,  Chairman  Madden's  query : 

Was  it  the  intention  of  Congress  that  the  Board  and  its  agents  should  sit  as 
blank-faced  bureaucrats  waiting  for  persons  who  might  need  the  protection  of 
the  act  to  analyze  their  rights  under  the  act  to  consult  lawyers  and  other  experts 
as  to  what  rights,  if  any,  they  might  have  under  the  act  *  *  *  or  to  give  a 
sympathetic  consideration  to  persons,^employees,  or  employers,  who  are  troubled 
by  problems  which  arise  under  the  act.""" 

h.  Berkshire  Mills  case.—Th^  majority  report  charges  the  Board 
with  being  "guilty  of  soliciting  charges"  in  the  Berkshire  Mills  case.^"^ 
The  evideaice  of  record,  however,  fails  to  sustain  this  charge  and  the 
majority  itself  admits  in  its  report  that  "the  union  had  evidenced  its 
intentions  as  early  as  October  1936  of  filing  charges"— a  date  prior  to 
the  action  which  the  majority  alleges  constituted  "solicitation."  ^^^ 

The  majority  report  takes  exception  to  the  action  of  the  Board  m 
postponing  the  hearing  in  the  Berkshire  case  at  the  request  of  a  union 
which  was  then  considering  a  general  strike.'"^  Board  officials  testi- 
fied that  this  was  done  for  two  reasons:  (1)  Because  of  calling  wit- 
nesses and  presjentation  of  evidence  in  a  Board  case  requires  coopera- 
tion of  the  charging  party  and  the  failure  of  such  cooperation  would 
make  almost  impossible  the  satisfactory  conduct  of  a  hearing;  -"*  and 
(2)  the  constitutionality  of  the  National  Labor  Relations  Act  was 
then  still  in  question  and  the  union  doubted  the  effectiveness  of  a 
hearing  by  the  Board  in  substitution  for  its  traditional  economic 
weapon  of  the  general  strike  as  a  means  of  settling  the  controversy .=°^ 

The  majority  rejDort  criticizes  the  Board  on  the  ground  that,  al- 
though a  final  decision  of  the  Board  was  issued  on  November  3,  1939, 
finding  the  Berkshire  Co.  guilty  of  unfair  labor  practices,  since  that 
time  "the  Board  has  made  no  move  to  enforce  its  decision,"  '°*^  and 
ends  with  the  conclusion  that  ^Hhis  is  very  sigrviflcant  as  the  Board 
thereby  demonstrates  its  realization  of  the  weakness  of  the  case  it  solic- 
itedy  [Italics  supplied.]  We  set  forth  below  from  the  files  of  our  com- 
mittee a  letter  relating  to  this  very  matter : 
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Februaey  14, 1940. 
Ml*.  Edmund  Toland,  Esq., 

General  Counsel,  Special  Committee  To  Investigate  the  National  Labor  Relations 
Board,  Washington,  D.C. 
Dear  Mk.  Toland  :  On  November  9  and  11,  1939,  two  petitions  to  review  an 
order  of  the  National  Labor  Relations  Board  in  the  Berkshire  Knitting  Mills  case 
(C-385)  were  duly  filed  in  the  United  States  Circuit  Court  of  Appeals  for  the 
Third  Circuit.  Under  section  10  (f )  of  the  National  Labor  Relations  Act  it  is  the 
Board's  duty  to  certify  the  transcript  of  the  entire  proceedings  for  filing  with  the 
circuit  court.  On  November  22, 1939,  the  files  in  this  case  were  taken  in  possession 
by  the  special  House  committee.  On  February  6,  1940,  we  last  requested  the 
return  of  these  files  in  order  that  the  Board  might  perform  its  statutory  duty  of 
certification.  As  yet  we  have  not  received  the  files. 

It  would  be  appreciated  if  the  immediate  return  of  these  files  could  be  arranged. 
Yours  very  truly, 

Robert  B.  Watts, 
Associate  General  Counsel. 

Copy  to  Hon.  John  Biggs,  Jr.,  United  States  Circuit  Judge,  Philadelphia,  Pa. 

It  would  appear  from  the  foregoing  letter  that  the  committee  itself 
and  not  the  Board  was  responsible  for  any  delay. 

B.  Board  Policies  and  Interpretatioxs  of  the  Act 

1.  invention  of  remedies 

The  majority  accuses  the  Board  of  "inventmg"  several  remedies 
not  contemplated  by  the  act,  namely,  reinstatement  or  men  never 
employed,  reinstatement  of  employees  guilty  of  violence,  the  ordering 
of  back  pay  in  the  absence  of  an  allegation  of  discriminatory  discharge, 
and  the  holding  of  run-off  elections. 

The  Board  is  charged  with  "inventing"  these  remedies,  "admit- 
tedly without  authority  of  law."  The  record  shows  -°^  that  it  was 
testified  on  behalf  of  the  Board  that  it  relied  on  section  10  (c)  of  the 
act  which  provides  that  in  unfair  labor  practice  cases,  the  Board,  in 
addition  to  a  cease  and  desist  order,  may  require  the  employer  "to 
take  such  affirmative  action,  including  reinstatement  of  employees 
with  or  without  back  pay,  as  wull  effectuate  the  policies  of  this  act.-°^ 

The  Board's  policy  with  respect  to  reinstating  men  whom  the  em- 
ployer refused  to  hire  because  of  union  activity  is  at  present  being 
contested  in  the  courts.  Since  the  case  of  Waumhec  Mills  v.  N.  L.  R.  B. 
(15  N.  L.  R.  B.  37)  has  already  been  argued  before  the  Court  of  Ap- 
j)eals  of  the  First  Circuit,  we  deem  it  best  to  withhold  judgment  on 
the  merits  of  the  argument.  ^ 

As  the  issue  of  reinstating  employees  who  are  found  guilty  of  willful 
violence  is  dealt  with  under  the  amendment  proposed  for  that  situa- 

207  hi,  383. 
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tion,  -wo  shall  not  discuss  it  here  except  to  mention  tliat  the  charge  of 
"inventing"  remedies  seems  hardly  applicable  to  a  policy  approved  by 
the  courts  as  based  on  the  act.  The  alleged  instance  in  which  the  Board 
ordered  back  pay  in  the  absence  of  a  charge  of  discriminatory  dis- 
charge is  that  of  the  Indianapolis  Glove  Company  case.  Reference  to 
the  Board's  decision,  reported  at  5  N.  L.  R.  B.  231,  will  reveal  that 
the  complaint  did  charge  discriminatory  discharge  nnder  section  S 
(3),  and  that  the  respondent  had  sufficient  notice  as  to  the  possibility 
of  a  back-pay  order  resulting  from  the  finding  of  a  violation  of  section 
8  (1)  of  the  act. 

The  majority  in  accusing  the  Board  of  going  I)eyond  the  act  in  order- 
ing run-off  elections,  sets  its  interpretation  of  the  act  at  variance  with 
that  of  the  Supreme  Court,  which  had  the  doctrine  before  it  in  Inter- 
national Brotherhood  of  Electrical  TForZ'er.y  v.  N.  L.  R.  B.  (60  S.  Ct. 
306),  a  case  decided  in  favor  of  the  Board.^°"  The  majority,  moreover, 
suggests  no  other  method  of  dealing  with  the  situation  presented  when 
no  union  has  a  majority  on  the  first  ballot. 

The  fact  that  Board  orders  under  section  10  (c)  have  been  generally 
upheld  by  the  courts  should  be  sufficient  answer  to  the  majority's 
charge  that  the  Board  has  "invented"  remedies  not  contemplatecl  "by 
the  statute. 

2.    APPROPRIATE   UNIT 

We  have  discussed  the  question  of  the  appropriate  bargaining  unit 
at  some  length  in  our  aiitdysis  of  the  proposed  amendment  embodying 
the  general  principles  of  the  Garrison  proposals.  We  turn  at  this  point 
to  the  charge  that  the  Board  has  exceeded  its  power  in  determining 
the  appropriate  unit. 

It  should  be  recalled  that  section  9  (b)  of  the  act  specifically  vested 
the  Board  with  the  power  to  determine  the  appro])riate  unit.  Wien 
Mr.  Green  testified  in  support  of  the  Wagner  Act,^^°  he  said : 

If  employees  and  employers  are  not  able  to  agree  as  to  what  constitutes  tlie 
bargaining  unit,  I  believe  the  National  Labor  Relations  Board  should  decide 
what  the  bargaining  unit  should  be. 

It  is  difficult  to  understand  how  this  responsibility  of  ihQ.  Board 
may  be  characterized  as  "greater  authority  than  was  written  into  the 
lavr  by  Congress."  -" 

Dr.  I^iserson  has  testified  that  the  differences  of  opinion  which  have 
been  reflected  in  the  decisions  of  the  Board  are  not  indicative  of  any 
improper  action :  2^- 

It  is  natural  and  healthy  that  the  members  of  a  quasi-judicial  body  should  dis- 
agree on  important  problems,  just  as  courts  disagree.  Such  disagreement  is  a 
basic  condition  for  progressive  improvement.  *  *  *  Most  of  the  dissents  occur  in 
connection  with  representation  cases  and  revolve  around  the  question  of  the  ap- 
propriate bargaining  unit.  That  the  problems  raised  by  this  question  are  ex- 
tremely complex  and  bound  to  develop  diverse  viev^'s  is  evident  from  the  fact 
that  there  have  been  as  many  separate  concurring  opinions  as  there  have  been 
dissenting  opinions.  *  *  *  When  the  Labor  Relations  Act  was  passed  in  1935  we 
had  a  united  labor  movement,  and  if  that  condition  had  continued  the  difficulties 
of  the  Board  in  handling  representation  disputes  v.-ould  have  Iteen  serious  enough. 
But  they  would  never  have  reached  the  proportions  and  they  would  not  have 

="»  Sec.  9(c)  includes  authority  to  "take  a  secret  ballot  of  employees  or  utilize  any  other 
sv'.tahle  method  to  ascertain  such  representatives."  [Italics  supniied  1 
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developed  the  bitterness  of  feeling  that  has  come  since  the  split  between  the 
American  Federation  of  Labor  and  the  Congress  of  Industrial  Orga- 
nizations. *  *  * 

It  is  indicated  by  the  majority  tliat  the  Board  has  acted  arbitrarily 
in  determining  the  proper  unit  by  "gerrymandering.*'  -^■-  We  do  not 
tliink  that  this  represents  a  serious  approach  to  this  difficult  problem. 
We  believe  Dr.  Leiserson  sets  forth  the  situation  realistically :  -^^ 

But  the  people  that  do  not  like  any  particular  unit  that  is  fixed  by  the  Board 
decide  that  is  gerrymandering.  That  is  \\hat  it  loolcs  like  when  you  have  to  decide 
how  many  people  you  are  going  to  put  in  that  particular  voting  district.  This 
whole  problem  is  a  voting  district,  and  when  you  combine  two,  or  separate  two, 
or  separate  one,  the  people  who  object  to  it  say  that  is  gerrymandering. 

Any  election  board  or  any  authority  that  has  to  settle  the  question  may  upset 
precedents,  and  if  it  acts  improperly,  it  can  do  improper  things ;  if  it  acts  prop- 
erly, as  was  intended,  then,  obviously,  it  is  the  thing  that  the  law  intends.  Now,  I 
am  not  saying  that  it  is  improper  in  the  sense  that  the  other  members  of  the 
Board,  or  even  the  court — I  would  not  be  surprised  if  the  court  upheld  the 
majority.  I  do  not  say  that  the  coiirt  would  do  anything  improper.  It  is  just 
a  matter  of  difference  of  opinion  as  to  what  is  practical  and  sound  in  dealing  with 
these  labor  relations  questions. 

*  *  *  But  you  have  to  have  some  authority  to  determine.  There  is  no  wav  out 
of  that. 

There  is  no  evidence  that  the  Board's  decision  have  been  anything 
but  an  honest  effort  to  vrork  out  a  reasonable  solution  for  a  very  diffi- 
cult problem.^^^ 

The  further  criticism  is  made  that  the  Board  has  exceeded  its  au- 
thority in  representation  cases,  by  interfering  in  jurisdictional  ques- 
tions within  the  same  national  union.-^^ 

Evidence  to  the  contrary  is  contained  in  the  decision  of  the  Board 
in  Matter  of  Aluminum  Co.  of  America  and  Aluminum  Workers  Xo. 
18104, -where  the  Board  said :  -^' 

It  is  preferable  that  the  Board  should  not  interfere  with  the  internal  affairs  of 
labor  organizations.  Self-organization  of  employees  Implies  the  policies  of  .self- 
management.  The  role  that  organizations  of  employees  eventually  must  play  in 
the  structure  established  by  Congress  through  that  Act  is  a  large  and  vital  one. 
They  will  best  be  able  to  perform  that  role  if  they  are  permitted  freely  to  work 
out  the  solutions  of  their  own  internal  problems.  *  *  *  in  fine,  the  policy  of  the 
National  Labor  Relations  Act  is  to  encourage  the  procedure  of  collective  bargain- 
ing and  to  protect  employees  in  the  exercise  of  the  rights  guaranteed  to  them 
from  the  denial  and  interference  of  employers.  That  policy  can  best  be  advanced 
by  the  Board's  devoting  its  attention  to  controversies  that  concern  such  funda- 
mental matters. 

Further  implications  of  biased  action  (in  this  case,  in  favor  of  the 
Congress  of  Industrial  Organizations)  in  determining  the  appropriate 

213  III.  385. 

21*    I,  71. 

215  The  record  shows  that,  as  of  January  1,  1940,  Mr.  Edwin  S.  Smith  had  disagreed  with 
the  majority  of  the  Board  only  59  times  out  of  a  total  of  1,499  decisions  :  that  in  some 
652  representation  cases,  he  had  dissented  only  48  times  ;  and  that  in  114  such  cases,  the 
total  number  of  cases  involving  a  dispute  between  the  American  Federation  of  Labor  and 
the  Congress  of  Industrial  Organiaztions  as  to  the  appropriate  unit,  he  had  dissented 
from  the  majority  of  the  Board  only  24  times,  these  dissents  relating  to  the  application 
of  the  Globe  doctrine.  The  record  also  shows  that,  in  all  cases  involving  the  application  of 
the  Globe  doctrine  as  between  the  American  Federation  of  Labor  and  the  Congress  of 
Industrial  Organizations,  Mr.  Smith  has  in  his  dissenting,  concurring,  or  otiier  opinions, 
agreed  with  the  contentions  of  the  American  Federation  of  Labor  26  times,  and  with  the 
contentions  of  the  Congress  of  Industrial  Organizations  29  times,  that  he  has  on  occasion 
dissented  from  the  position  of  the  majority  of  the  Board  in  favor  of  the  positions  taken 
by  craft  unions,  both  of  the  American  Federation  of  Labor  and  unaffiliated  unions,  and 
that  he  has  dissented  from  the  majority  of  the  Board  to  uphold  the  contentions  of  Ameri- 
can Federation  of  Labor  unions,  in  both  unfair  labor  practices  and  representation  cases. 
(II.  594-615.) 

218  III,  386. 

2"  II.  422-35  et  seq. 

85-167 — 74 — pt.  1 36 
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unit  on  an  industry-wide  basis  is  contained  in  this  statement  by  the 
majority :  -^^ 

The  Board's  ruling  on  the  appropriate  bargaining  nnit  in  certain  coal  cases  pre- 
vented the  employees  from  severing  their  connection  with  the  union  in  spite  of  the 
prevalent  feeling  of  many  of  the  employees  that  they  are  in  bondage,  according  to 
the  same  witness'  testimony.  Some  85,000  employees  of  the  American  Federation 
of  Labor  were  thus  deprived  of  their  collective-bargaining  rights. 

It  should  be  noted  that  the  record  also  contains  the  decision  of  the 
Board  in  the  case  of  Alston  Coal  Company  (13  N.  L.  R.  B.  683) ,  where 
the  Board  pointed  out  that  the  American  Federation  of  Labor,  too — 

has  bargained  on  an  association-wide  basis.  In  Illinois  where  it  was  organized  in 
1932  district  No.  1  of  the  Progressive  (the  American  Federation  of  Labor)  has 
negotiated  contracts  with  the  Coal  Producers  Association  of  Illinois.  These  con- 
tracts have  been  adopted  by  operators  in  Illinois  who  are  not  members  of  the 
Coal  Producers  Association  of  Illinois,  but  whose  employees  are  members  of  the 
Progressive.  Approximately  160  locals  of  the  Progressive  and  approximately 
that  number  of  mines  in  Illinois  are  covered  by  contracts  negotiated  between 
district  No.  1  of  the  Progressive  and  the  Coal  Producers  Association  of  Illinois. 
As  we  have  hereinbefore  stated,  approximately  90  percent  of  the  operators  within 
the  territorial  jurisdiction  of  the  Operators'  Association  are  members  of  it.  The 
fact  that  it  has  for  36  years  been  negotiating  contracts  with  the  United  (the 
Congress  of  Industrial  Organizations)  in  behalf  of  these  operators  and  the  fur- 
ther fact  that  noumembers  of  the  Operators  Association  whose  employees  are 
members  of  the  United,  have  been  adopting  and  agreeing  to  abide  by  those  con- 
tracts indicate  that  the  operators  as  well  as  the  employees  have  considered  col- 
lective bargaining  on  an  association-wide  basis  is  desirable.  Bargaining  and 
making  contracts  on  such  a  basis  has  helped  to  stabilize  the  coal-mining  industry 
and  place  the  mines  on  a  fair  competitive  basis,  a  condition  which  would  be  very 
difficult  of  achievement  if  separate  contracts  were  negotiated  with  each  operator. 
We  see  no  reason  to  depart  from  the  practice  of  the  parties  as  evidenced  by  these 
contractual  relations  prevailing  over  a  long  period  of  time."  ^®* 

3.   DELAY 

It  is  unquestionably  true,  as  the  majority  report  states,  that  frequent 
criticisms  have  been  made  of  delays  that  have  occurred  in  the  handling 
of  cases  by  the  Board.^"  We  feel  the  majority  has  not  given  due 
consideration  to  the  tremendous  volume  as  well  as  the  difficulties,  of 
the  cases  handled  and  decided  by  the  Board.  The  omission  of  any 
consideration  of  these  matters  is  hardly  consistent  with  a  fair  appraisal 
of  the  problem  of  delay. 

It  must  also  be  recalled  that  the  campaign  of  opposition  to  the 
act  which  was  carried  on  in  1935,  1936,  and  early  1937,  brought  the 
operations  of  the  Board  almost  to  a  standstill.  Labor  organizations 
learned  that  it  was  useless  to  file  charges  or  ask  for  elections  when 
the  only  likely  result  w'ould  be  the  commencement  of  injunction  pro- 
ceedings by  the  employer  to  prevent  action  by  the  Board.  As  a  con- 
sequence, numerous  potential  cases  were  not  filed  with  the  Board 
and  its  staff  remained  small. 

Upon  the  validation  of  the  act  by  the  Supreme  Court  in  April  1937, 
the  pent-up  cases  were  released  and  the  Board  was  at  once  deluged 
with  W'Ork.  The  number  of  cases  increased  overnight  almost  tenfold. 
The  Board  then  started  to  build  up  a  staff  to  handle  the  rush  of  busi- 
es III.  386. 

^^»  See  also  tesf  imonr  of  Chairman  Madden  that  Projrressive  Mine  Workers  of  America 
had  on  file  only  3.067  membership  cards,  II,  556  and  N.  L.  R.  B.  Exhibit  142. 
^  III.  3S7-3S9. 
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ness.  Wliile  training  a  staff,  and  before  the  new  group  was  ready 

to  liandle  current  business,  a  large  backlog  of  work  piled  up. 

At  the  present  time  the  Board  is  handling  representation  cases  on 

a  current  basis.  That  is,  they  are  handled  promptly  in  the  field  and 

analyzed  by  the  Board's  Eeview  Section  almost  immediately  after 

the  hearing  closes.  In  the  last  2  months  of  1939  they  were  disposed 

of  on  an  average  of  32  to  36  davs  after  the  close  of  the  hearing.--" 

Unfair  labor  practice  cases  are  stdl  subject  to  some  delay,  but  here, 

too,  there  has  been  great  improvement.   In  the  year   1937-38  the 

average  time  for  disposition  of  such  a  case  from  charge  to  decision 

was  389  days.  In  1938-39,  it  was  210  days,  a  decrease  of  about 

44  percent.--^  And  the  decrease  has  occurred  in  almost  every  step 

of  the  proceeding.  Since  the  number  of  cases  has  reached  a  level  or 

is  even  tending  downward  at  the  present  time,  there  is  reason  to  believe 

that  the  Board's  progress  in  eliminating  the  backlog  will  continue 

and  the  problem  of  avoidable  delay  will  be  solved  within  a  short 
time.2^2 

It  is,  of  course,  essential  that  the  rights  of  both  workers  and  em- 
ployers may  be  adjusted  in  accordance  with  the  statute  with  as  little 
delay  as  possible.  That  the  Board  is  aware  of  the  problem  is  indicated 
by  the  statement  of  its  Chairman :  ^-^ 

I  think  in  our  work,  just  as  in  any  other  judicial  work,  delay  practically  destroys 
the  effectiveness  of  our  work  and  that  every  effort  should  be  made  to  eliminate  the 
delay  without  affecting  the  soundness  and  accuracy  of  the  work. 


However,  as  the  Chairman  pointed  out : 
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The  key  to  the  problem  of  delay  would  be  that  we  have  more  work  than 
we  could  do  promptly.  Since  April  12,  1937,  when  the  Supreme  Court  decision 
validating  the  act  was  rendered  we  have  had  an  enormous  backlog  of  cases  which 
was  more  than  our  staff  was  adequate  to  handle.  Beginning  in  the  latter  part  of 
1938,  I  should  say,  we  began  to  make  substantial  progress  in  cutting  down  this 
backlog  and  eliminating  delay.  We  have  made  increasing  progress  in  that 
direction. 

That  increasing  progress  is  due  to  the  enlargement  of  the  staff,  to  the  greater 
experience  and  competency  of  the  staff,  so  that  at  the  present  time  there  is  no 
serious  problem  of  delay  in  representation  cases.  In  other  words  they  are  handled 
substantially  currently  and  are  turned  out  promptly  and  as  rapidly  as  they  come 
in,  unless  there  is  some  matter  in  the  particular  case  that  makes  it  diflScult  of 
decision,  in  which  case  we  take  whatever  time  is  necessary  to  deliberate  it  before 
adequate  decision. 

The  Board  introduced  into  evidence  a  number  of  compilations  indi- 
cating not  only  the  cutting  down  of  delay  in  the  disposition  of  all 
types  of  cases,  but  also  comparing  time  consumed  in  the  disposition 
of  Board  cases  with  those  of  other  agencies  of  the  Government  and 
and  of  the  district  courts.--^  This  testimony  leads  to  the  conclusion 
that,  notwithstanding  the  huge  number  of  cases  which  came  to  the 
Board  after  the  constitutionality  of  the  act  was  definitely  established 
real  i^rogress  has  been  made  in  eliminating  delay.  The  record  shows 
that  the  Board  situation  compares  favorably  with  that  of  other  bodies 
which  have  had  a  much  longer  time  in  which  to  bring  their  work  to  a 
current  basis. 


22"  II,  546,  N.  L.  R.  B.  exhibifs  Nos.  120,  121. 

"21 II,  546.  N.L.R.B.  exhibit  No.  122. 

=22  II,  549. 

s"''  II,  .550. 

2=*  II.  545. 

2=3  II,   546-549. 
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We  do  not  believe  any  useful  purpose  is  served  by  the  efforts  of  the 
majority  to  prove  the  obvious,-^''  that  tliere  has  been  delay  in  the  dis- 
position of  a  number  of  cases,  if  by  "delay"  we  mean  that  a  good  deal 
of  time  has  necessarily  been  consumed. 

The  majority  attempts  to  show  that  the  delay  has  operated  un- 
equally as  between  the  American  Federation  of  Labor  and  the  Con- 
gress of  Industrial  Organizations.  There  is  much  testimony  to  the 
contrary  in  the  record  which  has  been  entirely  ignored  by  the  ma- 
jority.2^'  The  Chairman  of  the  Board  testified — 

That  in  the  A.  F.  of  L.  case,  of  which  there  were  2,835,  the  average  number  of 
days  from  the  filing  of  the  charge  to  the  closing  of  the  case  was  33  in  settled  cases, 
whereas  with  the  C.  I.  O.  the  average  number  of  days  was  36  in  2,679  cases. 
Of  the  dismissed  cases,  the  time  for  the  A.  F.  of  L.  was  62  days  and  the  time 
for  the  C.  I.  O.  was  73  days.  In  the  withdrawn  cases  the  days  were  60  and  70, 
respectively.  Of  those  otherwise  disposed  of,  the  days  were  4.5  (A.  F.  of  L.)  and 
73  (C.  I.  O.).  respectively.  *  *  *  These  figures  are  based  upon  5,076  cases 
for  the  A.  F.  of  L.  and  4,886"cases  for  the  C.  I.  O. 

He  then  went  into  the  disposition  of  representation  cases  without 
formal  action,^-^  testifying  that  there  was  no  substantial  difference  in 
the  time  consumed  as  between  American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations  cases  of  this  character.  The 
exhibit  cited  ^"''  covers  4,813  cases  (including  cases  of  unaffiliated 
unions)  disposed  of  between  October  1,  1935,  and  June  30,  1939. 
There  is  also  in  tlie  record  -^°  a  table  showing  tlie  time  elapsed  at  the 
various  stages  of  proceedings  in  unfair  labor  ]:»ractices  cases  in  which 
formal  action  was  instituted  and  in  which  decisions  were  rendered 
between  October  1935  and  June  30,  1939.  The  table  shows  that  Ameri- 
can Federation  of  Labor  cases  in  this  category  have  been  disposed  of 
on  the  average  in  less  time  than  Congress  of  Industrial  Organizations 
cases.  Further,  National  Labor  Eelations  Board  Exhibit  No.  46  ^^^ 
shows  the  average  (median)  number  of  days  consumed  at  various 
stages  of  representation  cases  in  wliich  formal  action  was  instituted. 
It  indicates  a  somewhat  more  rapid  disposition  of  American  Federa- 
tion of  Labor  cases  than  Congress  of  Industrial  Organizations  cases 
of  this  type. 

The  majority  ^^~  mentions  the  following  cases  in  which  Mr.  Green 
criticized  tlie  Board  for  dela}':  Johns  JNIanville  Co.,  the  Electric 
Vacuum  Cleaner  Co.,  Bishop  &  Co.,  Consumers  Power  Co.,  the 
American  France  Line  Co.,  the  National  Casket  Co.,  the  Moore- 
Lowry  Flour  Mills,  the  Lansing  Co.,  and  the  Mount  Vernon  Car 
Manufacturing  Co.,  totaling  nine  cases,  the  chairman  of  the  Board  ^^^ 
gave  the  com.mittee  detailed  explanations  of  the  proceedings  in  these 
cases,  to  which  we  call  attention  of  the  Members  of  the  House, 
without  ourselves  going  into  the  details  in  this  report. 

228  III,  388-389. 
22T  II,  3S0. 

228  II,  381  ;  N.L.R.B.  exhibit  No.  44  :  II,  445. 

229  N.  L.  R.  B.  exhibit  No.  44. 

^0  II,  445  ;  N.  L.  R.  B.  exhibit  No.  45. 
231 II,  446. 

232  III.  388-389. 

233  II,  380-382,  555  ;  III,  146  (ex.  No.  1012). 
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C.  Peri'ormance  of  Duties  of  Board  Employees 

1.   ADMIXISTRATIOX   OF  PERSONNEL 

The  majority  impliedly  indicts  the  general  personnel  of  the  Board 
in  the  statement  that  ''The  committee  believes  that  certain  examples 
of  incompetency  and  partiality  on  the  part  of  the  Board  employees 
should  he  pointed  out  as  indicative  of  the  Board's  handling  of  its 
personnel."  -^*  In  support  of  this  statement,  the  majority  cites  cases 
of  three  former  and  tv\"o  present  employees  of  the  Board,  claiming  the 
e\'idence  to  show  incompetence  and  bias  on  their  part,  ^^nong  these 
was  an  ex-employee  suspected  of  and  reprimanded  for  "strong  union 
sympathies"  and  pro-Congress  of  Industrial  Organizations  bias  --^'^ 
an  ex-employee  of  the  Board  and  former  member  of  the  Harvard 
faculty  -^''  who  wrote  a  book  favorable  to  Congress  of  Industrial 
Oi'ganizations  but  whose  removal  because  of  the  views  expressed 
therein  was  protested  both  by  the  attorneys  for  the  American  Federa- 
tion of  Labor  union  in  a  case  on  which  he  had  sat  as  trial  examiner  -^' 
and  by  a  Congress  of  Industrial  Organizations  official ;  ^^^  an  employee 
who  had  tried  to  obtain  a  position  with  the  Congress  of  Industrial 
Organizations  -"^  and  was  subsequently  discharged  by  the  Board ;  and 
two  present  employees  of  the  Board  concerning  whom  there  is  highJy 
involved  aiid  conflicting  evidence  ^^°  wliich  conflict  we  do  not  attempt 
to  resolve. 

The  majority  also  relies  upon  testimony  of  an  ex-Board  employee 
charging  the  Board's  personnel  with  bias  favoring  the  Congress  of 
Industiial  Organizations.^"  Wlien  rec(uested,  to  specify  examples  and 
cases  of  bias,  he  was  unable  to  name  a  single  case.-^^  He  also  testified 
that  he  "had  never  been  satisfied  with  the  treatment  he  had  received" 
from  the  Board  in  being  dismissed  -"^^  for  incompetence."  -**  Other 
testimony  given  by  him  was  clearly  discredited  ^^°  and  we  are  not 
disposed  to  accord  any  weight  whatsoever  to  his  testimony, 

We  leave  it  to  Congress  whether  to  accept  these  five  cases  as  evidence 
that  the  personnel  of  the  Board  in  general  is  biased. 

Before  proceeding  to  a  discussion  of  the  performance  of  the  various 
departments  of  the  Boards  staff,  it  should  be  emphasized  that 
Dr.  Leiserson's  criticism  of  the  operation  of  the  Board  has  been 

23*  HI.  3fiS. 

2»  Howard,  II,  509.  It  is  significant  tliat  Howard's  superior  who  commended  ills  work 
was  accused  of  anti-CIO  bias. 

238  Walsh,  TIT.  368-369. 

2-"  II.  678-679  :  also  compare  II.  681  where  Chairman  Madden  said  :  "It  might  be  inter- 
esting to  the  committee  to  know  that  at  the  ver.v  time  that  we  had  Mr.  Walsh  on  our  staff 
we  had  a  permanent  and  regular  trial  examiner,  a  Mr.  Waldo  Holden,  who  had  come  to 
us  straight  from  the  office  of  William  Green.  He  was  a  research  man  in  the  A.  F.  of  L. 
office.  He  had  been  studying  law,  had  partly  completed  a  law  course.  We  knew  that  he 
knew  a  great  deal  about  labor  and  that  he  knew  something  about  law.  We  didn't  suppose 
that  because  he  knev^-  :Mr.  Green  and  had  worked  in  Mr.  Green's  office  he  would  therebv 
be  disqualified  from  dealing  impartially  with  labor  situations,  and  so  we  did  make  him  a 
trial  examiner.  We  kept  him  as  a  trial  examiner  for  a  couple  of  years,  until  he  in  due 
course  resigned  to  go  back  to  practice  law  in  Vermont." 

238  II,  681. 

239  II,  685-687. 

2*0  Philips,  III,  369  ;  I,  243-246,  268-270,  276-278,  280  ;  Davis,  II,  311-319  ;  III,  212. 
2*1  Freter— I.  363. 
2*2  I,  363. 
2*3  I.  364. 

2**  II,  664. 

^  I,  362  ;  III.  199  ;  III,  662-663. 
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confined  almost  exclusively  to  the  secretary's  office.  During  tlie 
course  of  his  testimony  Dr.  Leiserson  summarized  his  position  as 
follows :  2-*6 

Mr.  ToLAND.  Now,  Doctor,  you  may  make  the  explanation  that  you  desire. 

A.  After  I  had  been  with  the  Board  for  a  month  or  so,  I  naturally  tried  to 
become  acquainted  with  all  the  work  of  the  Board,  and  I  was  impressed  that  in 
the  litigation  division,  for  instance,  and  the  trial-examining  division,  and  out  in 
the  field,  we  had  on  the  whole  excellent  organization,  with  the  proper  arrange- 
ment of  the  hierarchy  of  managers,  the  people  that  know  least  at  the  bottom  ; 
a  little  above  them,  that  know  more;  and  people  at  the  top,  who  knew  how  1o 
direct  them  and  train  them  in  their  work ;  and  that  is  true  of  most  of  the 
departments  of  the  work  of  the  Board. 

Q.  Would  you  tell  us  the  exceptions.  Doctor? 

A.  I  feel  the  main  exception  to  be  the  secretary's  office.  You  may  get  the 
impression  from  these  memoranda — and  that  is  what  I  want  to  clear  up — that 
these  criticisms  apply  to  a  large  portion  of  the  Board's  staff.  Actually,  the  secre- 
tary's office  is  not  an  executive  office  for  all  of  the  work  of  the  Board.  The  legal 
work  is  entirely  separate,  handled  under  Mr.  Fahy's  general  direction ;  under 
Mr.  Watts,  all  the  trial  work ;  and  the  review  work  under  Mr.  Emersf)n.  I  think 
that  they  have  worked  out  excellent  arrangements  for  handling  their  business. 
They  keep  control  of  it,  they  direct  it  and  manage  it,  and  when  the  regional 
attorneys  out  in  the  field  get  in  difficulties,  as  it  is  inevitable  that  they  v\'ill, 
they  report  or  phone  to  Washington,  and  they  get  straightened  out  and  get  the 
proper  instructions. 

But  the  handling  of  our  cases  in  the  preliminary  stages,  they  go  through  the 
secretary's  office,  where,  all  together  this  stuff  that  we  have  been  reading  here 
refers  altogether  to  about  six  people,  that  is  all,  out  of  the  total  of  900. 

We  think  it  should  be  stressed  that  there  is  no  evidence  in  the  I'ecord 
■which  indicates  that  the  differences  of  opinion  between  Board  mem- 
bers, either  over  the  secretary's  office  or  over  any  other  issue,  has 
created  such  friction  or  dissension  witliin  the  Board  as  materially  to 
impair  its  effective  operation. 

2.   EXECUTIVE   OFFICE — SECRETARY   AXD  SPECIAL   EXAMINERS 

A  considerable  section  of  the  majorit}^  report  was  devoted  to  what 
our  colleaoues  refer  to  as  '""  'irregularities'  of  a  serious  character 
*  =:=  *  revealed  by  the  testimou}^  concerning  the  opei-ations  of  the 
secretary's  office."  This  section  of  the  report  thus  conyeys  the  impres- 
sion that  the  committee  made  a  detailed  study  of  the  internal  adminis- 
tration of  the  Board  as  directed  by  the  secretary,  ]Mr.  Witt,  wliich 
enabled  it  to  make  conchisions  tliat  there  existed  irregularities  in 
procedure,  incompetency,  bias,  and  failure  to  seek  instructions  from 
the  Board  on  important  matters.--" 

Reference  to  this  section  of  the  majority's  report,  however,  reveals 
that  so  far  as  it  concerned  JMr.  Witt,  it  is  documented  almost  entirely 
by  a  number  of  memoranda  written  by  Leiserson,  criticizing  the 
conduct  of  the  secretary  and  his  assistants  in  particular  cases,  and 
culminating  in  a  recommendation  that  Mi\  Witt  be  relieved  of  his 
duties  as  secretary.  This  recommendation  was  not  followed  by  the 
Board.  Evidence  subsequently  furnished  the  committee  by  Chair- 
man Maden  showed  that  each  of  the  items  which  were  the  subject 
of  Dr.  Leiserson's  criticism  had  been  investigated  by  the  general 
counsel,  Mr.  Fahy,  and  that  in  his  judgment  these  allegations  could 
not  be  sustained.  There  were  also  read  into  the  record  letters  from 
the  two  former  chairmen  of  the  Board.  Dean  GaiTison  and  Solicitor 
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General  Biddle,  as  well  as  three  former  Boaixl  members,  Professor 
Millis,  Mr.  Carmody  and  Mr.  D.  W.  Smith,  expressing  commendation 
of  Mr.  Witt's  work  during  the  period  of  their  respective  terms.  The 
committee  made  no  general  survey  of  the  work  of  the  secretary's 
office,  nor  was  there  any  trial  on  the  merits  with  regard  to  the  specific 
issues  raised.  About  all  that  the  committee  really  learned  was  that 
one  Board  member  regards  the  present  secretary  as  unhtted  for  his 
post  and  has  made  scathing  criticisms  of  his  work,  but  that  his  ap- 
praisal is  at  variance  with  that  of  the  other  two  members.  Little  or  no 
evidence  was  brought  out  which  would  have  enabled  us  to  make  any 
finding  as  to  whether  Dr.  Leiserson's  position  possessed  validity. 

Although  the  majority  makes  similar  criticisms  of  the  work  of  two 
special  examiners  who  conducted  investigations  of  regional  offices 
under  the  direction  of  the  Washington  office,  a  large  part  of  the  evi- 
dence on  which  these  were  based  comes  from  a  former  director  of  the 
Cleveland  office  who  was  dismissed  by  the  Board  for  misconduct.^*^ 
We  think  his  testimony  was  thoroughly  discredited.  Other  evidence 
consisted  of  a  complaint  of  another  regional  director  to  the  chairman 
expressing  resentment  over  the  character  of  an  investigation  into  the 
affairs  of  her  office,-^^  and  other  Leiserson  memoranda,  one  of  which 
related  to  an  investigation  conducted  in  the  Los  Angeles  office.^^" 
The  criticism  contained  in  the  latter  memoranda  appears  to  be  the 
only  one  for  which  there  was  corroboration  before  this  committee. ^^^ 

There  is  no  doubt  that  these  incidents  prove  the  existence  of  serious 
friction  witliin  the  "family  circle"  of  the  Board,-"  but  it  seems  to  us 
tliat  they  prove  little  more  than  that.  In  view  of  the  difficulty  of 
legislating  harmony  into  the  affairs  of  an  administrative  agency,  we 
submit  that  the  addition  of  two  members  to  the  Board  who  will  bring 
a  fresh  point  of  view  to  bear  on  these  personnel  problems  is  the  most 
that  Congress  can  do  on  the  basis  of  this  showing. 

Since  we  are  of  the  opinion  that  the  amendments  recommended  by 
the  majority  are  the  principal  subjects  for  the  concern  of  the  House, 
we  do  not  propose  to  go  into  these  incidents  in  further  detail,  nor  do 
we  wish  to  be  understood  as  agreeing  with  either  Mr.  ]\Iadden  or  Dr. 
Leiserson  with  regard  to  these  personnel  difficulties.  In  view  of  the 
iniblicity  which  this  phase  of  the  investigation  received,  however,  we 
have  cited  other  portions  of  the  record  which  complete  the  picture 
the  majority  has  seen  fit  to  leave  half  drawn.-^^ 

3.   FIELD  EXA^.IIXEES 

The  majority  criticizes  Grant  C.  Cannon,  a  field  examiner  in  the 
St.  Louis  regional  office,  as  having  made  statements  showinir  bias  in 
favor  of  the  Congress  of  Industrial  Organizations."^^  The  four  wit- 
nesses on  whom  the  majoritv  relied  testified  that  their  conversation 
with  Cannon  took  place  in  St.  Louis  in  April  19o7.  although  tlie  tes- 
timonv  indicated  that  Cannon  did  not  arrive  there  until  jMay.  The 
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first  of  the  four  to  testify  was  unable  to  identify  Cannon  although  Jie 
was  in  the  hearing-  room  at  the  time.  Cannon  himself  testified  that  he 
had  no  memory  of  any  such  visit,  and  denied  that  he  had  made  such 
statements  at  any  time.-"'^ 

The  majority  report  also  discusses  at  some  length  the  testimony  of 
Mr.  Freter,  a  former  field  examiner  in  the  Indianapolis  office,  who  was 
discharged  for  inefficiency.-'^*^  We  think  that  the  entire  testimony  of 
Mr.  Freter  is  unworthy  of  serious  consideration.  When  he  testified,  he 
appeared  to  be  a  biased  and  inaccurate  witness.-^^  Documentary  evi- 
dence was  introduced  contradicting  his  accusations  against  the  In- 
dianapolis regional  office.-^* 

The  majority  report  comments  on  the  fact  that  ]VIr.  Freter  was 
recommended  for  consideration  in  the  review  division  by  tlie  acting 
regional  attorney  of  the  Indianapolis  office.  The  letter  of  the  acting 
regional  attorney  stated  that  Mr.  Freter  was  not  "quite  as  stable  as 
a  field  examiner  should  be."  However,  Mr.  Freter  was  not  considered 
qualified  by  the  review  section  and  despite  his  efforts  to  secure  employ- 
ment there,  he  was  rejected.-'-  Mr.  Fi-eter's  testimony,  cited  by  the 
majority  report,  that  he  was  told  by  Mrs.  Stern,  assistant  secretary  of 
the  Board,  that  he  was  discharged  because  of  family  background,'" 
was  denied  by  Mrs.  Stern  -'^^  who  stated  she  knew  nothing  of  his  family 
background.  The  majority  report  admits  tliat  Mr.  Freter  "testified 
the  remark  was  meaningless." 

4.    TRIAL    examiner's    DIVISION 

a.  Personnel. — Atlhougli  originally  there  were  both  permanent 
trial  examiners  and  trial  examiners  engaged  in  a  per  diem  basis  there 
is  now  only  1  trial  examiner  employed  on  a  per  diem  basis,  the  remain- 
ing .'3S  being  regular  and  ]3ermanc-nt  employees.^'^^ 

For  t]ie  permanent  staif,  an  attempt  was  miade  to  secure  individuals 
with  at  least  5  years  of  trial  experience  in  the  field  of  the  law,  or  its 
equivalent,  and  preferably  with  a  background  of  experience  in  labor 
relations.  Pratt  testified  it  was  seldom  that  applicants  could  be  foxmd 
who  possessed  both  the  legal  qualifications  and  the  desirable  back- 
ground because  "the  field  is  new.''  -«-  Pratt  pointed  out  "'^'  tliat  experi- 
ence in  the  actual  conduct  of  hearings,  arbitration  cases,  and  experience 
before  quasi-judicial  agencies  was  considered  as  the  equivalent  of  legal 
experience.  We  do  not  find  any  justification  in  the  record  for  the  sweep- 
ing charge  that  "persons  totally  unqualified  for  any  legal  position 
were  selected  to  perform  an  im]^ortant  judicial  function.*" 

The  majority's  report  states  tliat  tlie  chief  trial  examiner  was  deeply 
interested  in  determining  whether  applicants  for  the  position  as  trial 
examiner  had  the  "right  viewpoint."  -"^^  The  conclusion  is  drawn  in 
a  manner  to  imply  that  the  "viewpoint"  desired  was  an  improper 
one.  The  record  before  the  committee  shows  that  Mr.  Pratt,  the 
chief  trial  examiner,  was  asked  if  he  had  made  statements  about  appli- 
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cants  that  they  had  *'the  right  vie>Ypoint'"  and  he  replied,  "I  may  have 
done  so."  -^^  He  denied  that  he  required  applicants  to  be  "in  favor  of 
the  unions"  -^'^  and  explained  that  he  attempted  to  employ  individuals 
in  sympathy  vrith  the  purposes  of  the  National  Labor  Relations  Act 
as  cleclared  by  Congress  in  the  "findings  and  policy"  of  the  statute.-''^ 

h.  Functions  of  trial  examiners. — The  efficiency  with  which  the 
Board's  trial  examiners  have  discharged  their  duties  is  apparent  from 
an  examination  of  the  record.  From  November  1935  to  September  15, 
1939,  the  Board  decided  392  cases  in  which  intermediate  reports  had 
been  previously  issued  by  the  trial  examiner.  In  228  of  these  cases  the 
Board  followed  the  recommendations  of  the  trial  examiner.  In  the 
remaining  104  cases,  89  were  sustained  in  part.  In  only  25  of  the  total 
did  the  Board  reject  in  full  the  findings  of  the  trial  examiner.  Thus 
the  Board  and  the  trial  examiners  were  in  complete  agreement  as  to 
questions  of  law  and  fact  in  73.5  percent  of  the  cases  considered.-^^ 
"When  considered  in  tlie  light  of  the  extraordinary  numljer  of  Board 
decisions  enforced  by  the  courts,-^'''  the  fact  that  the  trial  examiner 
and  the  Board  have  so  often  reached  the  same  conclusion,  attests  to 
the  ability  of  the  trial  examiners. 

c.  Conduct. — The  majority's  report  relies  upon  isolated  statements 
of  trial  examiners  to  sustain  the  criticisms  made  of  the  trial  examiners 
generally.  It  is  significant  that  many  of  the  statements  relied  upon 
were  made  by  individuals  who  are  either  no  longer  in  the  employ  of  the 
Board,  or  are  no  longer  acting  in  the  capacity  of  a  trial  examiner.  Of 
the  seven  trial  examiners  who,  together  with  the  chief  trial  examiner, 
testified  before  the  committee,  only  four  trial  examiners  are  referred 
to  in  the  majority's  report.  Of  these  foui-,  only  two  are  currently  acting 
as  trial  examiners,  namely,  Dudley  and  Vfhittemore.  Of  tlie  remaining 
two,  one,  Mapes  Davidson,  is  no  longer  in  the  employ  of  the  Board,  and 
the  fourth,  William  Seagle,  is  no  longer  acting  as  a  trial  examiner.  It 
is  further  significant  that  the  criticisms  of  the  majority  refer  to  but 
five  cases  heard  by  these  trial  examiners  and  to  two  additional  cases 
heard  by  Charles '^^Vood,  a  trial  examiner  no  longer  in  the  eniploy  of 
the  Board.  The  trial  examiners  called  as  witnesses  conducted  in  excess 
of  300  cases,  and  it  is  significant  that  in  but  7  instances  did  the  majority 
consider  that  tliere  was  ground  for  criticism. 

The  majority  report  has  taken  one  trial  examiner  to  task  for  al- 
legedly concluding,  together  with  the  Board  trial  attorney  in  a  case 
presided  over  by  liim,  that  the  Board  hearing  would  have  a  definite 
effect  on  the  company's  employees  in  that  "It  may  stimulate  their 
courage,  nourish  their  self-confidence,  permit  them  to  dare  vision  a 
time  when  they  can  demand  social  justice  for  themselves."  -''-  The 
letter,  from  which  this  quotation  was  extracted  goes  on  to  say  that 
the  witnesses — 

*  *  *  are  impressed  by  a  half  dozen  thugs  who  use  physical  persuasion.  *  *  * 
An  18-year-old  witness — fired  for  refusing  to  join  the  "good  fellowship" — (an 
organization  found  in  the  intermediate  report  to  be  company-dominated)  *  *  * 
had  come  to  [the  Board  attorney]  blinking  tears.  Two  of  the  "thugs"  last  night 
in  a  restaurant  pulled  a  knife,  drew  it  across  his  throat  and  told  the  kid  they 
would  use  it  *  *  ♦  as  soon  as  the  Government  officials  left  town.  One  of  the  men 
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referred  to  shot  another,  during  an  election  brawl  this  summer.  But  Hamrick's 
sheriff  didn't  even  arrest  him.  The  other  knifed  his  sister  not  long  before  and 
received  a  2-year  suspended  sentence.  *  *  * 

This  account  is  similar  to  one  contained  in  an  article  appearing  in  a 
local  newspaper  which  was  introduced,  in  the  committee's  record.^" 
The  individual  who  threatened  the  Board's  witness  was  also  called  to 
testify  at  the  Board  heai-ing-  and  substantially  admitted  the  story  as 
related  by  the  trial  examiner  and  in  the  newspaper  account.- '- 

In  the  face  of  such  terrorism,  the  trial  examiner's  comment  appears 
human. 

The  majority  also  criticizes  this  trial  examiner  for  citing  a  news- 
paper article  in  his  intermediate  report  on  this  case,  dealing  with  the 
rates  of  homicide  and  illiteracy  in  the  county  where  the  hearing  was 
held.  The  trial  examiner  explained  that  counsel  for  the  Board  at  the 
hearing  had  requested  that  the  trial  examiner  take  judicial  notice  of 
the  material  referred  to  and  the  sole  objection  of  the  respondent  to  the 
procedure  was  based  upon  a  challenge  to  the  relevancy  of  the  ma- 
terial.^'^  The  trial  examiner  explained  that  the  evidence  was  cited  to 
give  an  accurate  and  clear  picture.^^* 

The  majority  report  extracts  portions  from  letters  addressed  by 
another  trial  examiner  to  the  chief  trial  examiner  as  proof  of  the 
"absence  of  a  properly  judicial  frame  of  mind."  -^^  Among  others, 
quotations  are  given  to  show  that  this  particular  trial  examiner  did 
not  observe  "the  scrupulous  impartiality  always  to  be  preserved  by 
such  officers"  when  he  advised  the  attorney  for  an  intervening  Amer- 
ican Federation  of  Labor  union  that  "he  could  call  as  many  witnesses 
as  he  pleased  but  that  [the  trial  examiner]  woidcl  regard  it  as  the  vilest 
sort  of  obstructionism"  if  he  were  to  do  so.  The  report  of  the  majority 
significantly  fails,  as  it  did  with  respect  to  other  quotations  from  the 
testimony  of  this  witness,  to  acknowledge  the  authorship  of  these  re- 
marks. The  letters  from  which  these  quotations  are  taken  were  written 
by  Mapes  Davidson,  a  trial  examiner  of  the  Board  who  is  no  longer 
in  its  employ. 

Dudley  is  also  criticized  for  writing  a  memorandum  to  the  chief  trial 
examiner  stating  that  he  feared  the  respondent  intended  to  call  a  re- 
gional director  (Dorothea  de  Schweinitz)  to  the  stand  during  the 
course  of  a  hearing  to  establish  her  bias  in  favor  of  the  Congress  of 
Industrial  Organizations.-'*^  The  trial  examiner  wrote  in  part  "It  will 
be  difficult  for  her  to  withstand  the  hammerings  of  Mr.  Bai-tlett  (re- 
spondent's attorney)  particularly  if  you  make  it  impossible  for  me  to 
protect  her  by  ruling  this  inadmissible."  -'^'^  The  majority  failed  to  note 
the  trial  examiner's  testimony  that  the  accusation  of  Congress  of  In- 
dustrial Organizations  bias,  although  bad  in  itself,  if  true,  could  not  be 
decided  in  the  hearing  before  him  because  there  was  no  issue  of  such 
bias  in  the  case.  The  only  issue  in  that  case  was  explained  to  be  whether 
or  not  the  company  hacl  violated  the  National  Labor  Relations  Act."'^ 

In  charging  that  "conduct  unbecoming  a  judicial  official  of  a  Gov- 
ernment agency  toward  counsel  of  a  respondent  is  disclosed  by  the 
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testimony  of  another  trial  examiner,"  -'^  the  majority  report  fails  to 
disclose  provocative  circumstances  that  preceded  the  allegedly  inju- 
dicial remarks."^^^  For  example,  it  was  testified  that  respondent's  at- 
torney had  insulted  the  trial  examiner  in  open  court.  The  attorney  for 
respondent  was  testified  to  have  "leered  at  the  witness  and  said,  'You 
are  feeling  kind  of  "fratty"  with  the  trial  examiner,  aren't  you,'  "  ^^^ 
upon  the  trial  examiner's  having  sustained  an  objection  to  a  question 
put  to  the  witness.  The  trial  examiner  also  testified  that  on  one  occa- 
sion respondent's  counsel  attempted  to  imply  that  one  of  the  attorneys 
in  the  case  was  having  improper  sexual  relations  with  one  of  the  wit- 
nesses in  the  case."^-  Chairman  Madden  criticized  the  actions  of  the 
trial  examiner  -^^  and  he  was  later  relieved  of  his  duties  as  trial  exam- 
iner and  assigned  to  review  work  in  the  trial  examiner's  division."®^  It 
may  also  be  pointed  out  that  with  respect  to  this  particular  trial  ex- 
aminer, the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit  stated 
in  its  opinion  in  the  Jefferson  Electric  Com^Ktny  case  (102  F.  2d) 
949): 

Intervener's  counsel  also  contends  that  this  instance  of  excluded  evidence  and 
the  questioning  by  the  trial  examiner  of  witnesses  for  petitioner  and  intervenor 
indicate  an  unfair  and  biased  conduct  of  the  hearing.  We  have  carefully  studied 
the  record,  which  to  us  reveals  that  the  trial  examiner  was  fair  in  his  behavior 
toward  the  parties  in  this  tripartite  controversy. 

As  evidence  of  incompetence  nad  misconduct,  the  majority  report 
cites  the  B ercut-Rich ards  Cannery  case  -^'^  as  one  in  which  the  Board 
was  "compelled  to  set  aside  an  entire  record  and  direct  that  a  rehearing 
be  held  because  of  the  bungling  activities  of  the  trial  examiner."  The 
majorit}'  report  fails  to  point  out  that  the  trial  examiner,  after  com- 
pleting the  hearing  in  the  case,  was  relieved  of  his  duties  as  a  trial 
examiner  and  shortly  thereafter  resigned.-^*^  The  majority  report 
also  states,  "Eeferring  to  the  Inland  Steel  case  tried  by  the  same  trial 
examiner,  the  chief  trial  examiner  testified  that  he  agreed  with  the 
opinion  of  the  Circuit  Court  of  Appeals  for  the  seventh  Circuit  that 
the  conduct  of  the  trial  examiner  was  not  fair  and  impartial."  ^®'  The 
testimon7/  ^®^  shows  that  the  chief  trial  examiner  did  not  so  testify, 
hut  testified  merely  with  reference  to  the  B ercut-Richard  Cannery  case. 

The  majority  report  also  cites  a  dictum  from  the  opinion  of  Judge 
Major  in  the  Inlands  case,  to  the  effect  that  the  case  illustrates  the 
danger  of  continuing  in  one  agency  the  functions  of  an  administrative 
body.^®^  It  should  be  poited  out  that  this  is  the  only  instance  (out  of 
99  decisions  of  the  circuit  courts  of  appeals  and  16  decisions  of  the 
Supreme  Court  of  the  United  States)-^"  where  the  courts  have  so 
criticized  the  administrative  procedure  provided  by  the  National 
Labor  Relations  Act.  The  Inland  case,  in  the  seventh  circuit,  and  the 
Montgomery  Ward  case,  in  the  eighth  circuit,  are  the  only  instances 
in  which  a  court  has  deemed  it  necessary  to  set  aside  an  order  of  tlie 
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Board  because  of  prejudicial  conduct  of  the  trial  examiner.  In  the 
Montgomery  Ward  case  the  eighth  circuit  stated: 

In  other  cases  of  labor  disputes  coming  before  this  court,  examiners  have 
evinced  an  understanding  of  the  grave  responsibilities  of  their  position  and 
duties.  Tliey  have  endeavored  to  meet  these  responsibilties  and  accord  their  hear- 
ings. It  is  unfortunate  that  there  should  be  exceptions.  This  is  one  exception. 

See  also,  Wilsori  &  Co.,  Inc.  v.  N.  L.  R.  B.  (103  F.  (2d)  243),  in 
wliich  tliis  same  circuit  court  after  the  jSIontgomery  Ward  decision 
said: 

The  Board  accorded  a  full  hearing  upon  exceptions  to  the  report  of  the  exam- 
iner. We  find  no  ground  for  the  complaint  that  the  company  was  not  accorded  a 
fair  hearing  either  by  the  examiner  or  by  the  Board.  *  *  *  We  have  read  the 
entire  record.  We  are  impressed  that  the  examiner  was  entirely  fair.  We  have 
no  doubt  of  bis  intention  to  be  fair  and  we  think  that  his  conduct  of  the  hearing 
was  commendable.  Whether  he  may  have  erred  as  to  some  matters  of  evidence 
is  not  controlling  since  we  find  no  evidence  excluded  which  would  be  vital  to 
either  of  the  main  issues. 

4.  Chief  trial  examiner:  The  majority's  criticism  of  the  office  of 
the  chief  trial  examiner  deserves  special  consideration.  At  the  outset, 
the  majority  considers  the  background  of  Chief  Trial  Examiner 
Pratt  on  the  ground  that  it  "is  of  real  significance  in  a  consideration  of 
his  frame  of  mind  prior  to  appointment  to  an  office  judicial  in  na- 
ture." ^^'^  The  majority  then  states  that  "Pratt  was  formerly  regional 
director  of  the  Kansas  City  office  of  tlie  Board,"  ^^-  and  discloses 
nothing  further  as  to  his  qualifications.  A  complete  examination  of 
the  record,  hoAvever,  discloses  that  Pratt  is  a  graduate  of  Yale  (A.  B., 
1925)  ;  has  an  LL.  B.  from  Yale  (1927)  ;  became  a  member  of  the 
Missouri  bar  (1927)  ;  practiced  as  an  attorney  in  Kansas  City,  Mo., 
from  1927  to  October  1934:  and  became  regional  director  of  the 
Kansas  City  office  of  the  predecessor  Labor  Board  in  the  fall  of  1934. 
He  continued  in  that  capacity  after  the  creation  of  the  present  Board. 
During  his  tenure  as  regional  director  in  Kansas  City  with  the  present 
Board,  lie  also  served  as  trial  examiner  in  approximately  12  cases,  all 
of  which  arose  and  were  heard  in  regions  otlier  than  Kansas  City.^''^ 
Pratt  also  acted  in  the  capacity  of  an  attorney  for  the  Board.^^* 

In  discussing  the  proposed  amendment  to  create  an  Administrator 
and  effect  a  separation  of  judicial  and  administrative  functions,  we 
have  mentioned  the  reliance  by  the  majority  on  certain  facetious 
remai-ks  of  Pratt.  (See  supra.) 

The  majority  also  criticizes  Pratt  on  the  ground  that  he  allegedly 
"conducted  investigations  in  a  number  of  cases  before  written  charges 
were  filed."  ^^^  An  examination  of  Pratt's  full  testimony  shows  he 
testified  that  investigations  were  made  before  charges  were  filed  to 
investigate  jurisdictional  matters  to  see  if  there  was  any  merit  to 
the  case,  and  thus  to  lessen  the  work  of  the  Board  and  the  industrial 
strife  involved.-^^ 

The  majority  report  further  criticizes  Pratt  on  the  ground  "that  he 
thought  he  had  said  that  he  had  'two  strikes  on  the  respondent  in 
every  case  that  starts.'  "  -^'  Pratt  testified  that  "when  I  made  that 
statement,  I  was  undertaking  to  try  to  tell  some  trial  examiners  how 
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u  re<i-ional  director  felt  \Ylien  lie  had  enough  evidence  to  request  the 
issuance  of  a  complaint.''  -^^ 

He  also  testified,  "I  was  trying  to  get  [to  the  trial  examiners]  the 
distinction  between  what  they  should  feel  and  how  the  regional 
director  felt  about  it."  "^^  The  testimony  also  was  to  the  effect  that 
the  regional  director  had  this  attitude  because  of  the  careful  investi- 
gation made  prior  to  the  issuance  of  a  complaint,  and  his  own  feeling 
that  the  case  was  a  meritorious  one.^"° 

5.  Supervision  of  trial  examiners :  The  majority's  report  states  that 
an  examination  of  the  telegrams  sent  and  received  by  the  office  of  the 
chief  trial  examiner  ''reveals  an  almost  complete  dependence  by  the 
trial  examiners  upon  the  instructions  of  the  head  of  this  division." 
The  majority's  report  then  states  that  '"there  has  been  unwarranted 
interference  of  the  administrative  into  the  judicial  function  by  the 
office  of  the  chief  trial  examiner  acting  as  a  super-review  authority."'  ^°°'' 
An  examination  of  the  record  discloses  that  Chief  Trial  Examiner 
Pratt,  altliough  he  made  repeated  requests  to  be  given  an  opportunity 
to  explain  the  telegrams  referred  to,"°^  he  was  not  given  such  oppor- 
tunity, and  when  a  statement  of  explanation  was  offered  committee 
counsel  objected  to  the  offer.^"^  It  would  appear  unfair  to  rely  upon 
partially  developed  evidence  in  this  instance.  We  see  no  evil  in  an 
effort  to  have  the  practice  of  the  trial  examiners  as  uniform  as  possible 
with  respect  to  questions  of  procedure  involving  Board  policy. 

The  majority's  report  has  charged  that  in  the  exercise  of  the  general 
supervision  of  the  work  of  all  trial  examiners,  Pratt  not  only  is  "respon- 
sible for  keeping  their  decisions  in  line  with  Board  policy,"  but  in 
fact  even  modifies  the  trial  examiners'  reports  "as  to  conclusion  of 
fact  and  law,  without  having  participated  in  the  hearings."  ^°^  The 
majority  has  cited  no  cases,  and  our  examination  of  the  record  reveals 
no  evidence  to  support  the  conclusion  that  Pratt  modifies  conclusions 
of  the  trial  examiners  who  heard  the  case.^°* 

6.  Fictitious  hearing  dates :  The  majority  report  makes  much  of 
"phoney  hearing  dates''  in  connection  with  hearings  before  trial  exam- 
iners.^°^  The  testimony  discloses  that  in  one  instance  a  regional  direc- 
tor advised  Pratt,  chief  trial  examiner,  that  he  knew  the  respondent 
would  request  an  adjournment  which  the  regional  director  desired  to 
grant  ancl  suggested  that  a  date  be  set  in  the  complaint  which  would 
not  actually  be  used.^"'^  The  chief  trial  examiner  maifttains  a  schedule 
of  hearings  and  "if  he  can,  if  he  has  a  trial  examiner  available,  assigns 
a  trial  examiner  to  the  hearing."  ^°^  It  would  appear  that  the  hearing- 
schedule  must  be  as  accurate  as  possible  to  obviate  unnecessary  travel 
by  trial  examiners.  Since  the  regional  director  knew  that  the  respond- 
ent contemplated  requesting  a  continuance,  it  seems  to  have  been 
sound  adininistrative  practice  for  the  chief  trial  examiner  to  act  on 
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that  advice  in  arranging  liis  schedule.  The  regional  director  testihed 
that  in  this  particular  case  this  respondent  requested  and  received 
three  adjournments.^"^  It  is  not  clear  why  the  committee  should 
criticize  the  Board's  effort  to  avoid  the  expense  of  needless  travel  by 
the  trial  examiner  in  view  of  the  regional  director's  advice  that  the 
respondent  desired  and  would  request  the  adjournment. 

The  majority  report  also  states  that  ''the  same  regional  director  had 
suggested  to  the  board  that  'he  be  permitted  to  issue  a  complaint  with 
a  phoney  hearing  date'  "  and  that  the  Secretai-y  of  the  Board  (Mr. 
Witt)  commended  the  suggestion.""^  The  case  referred  to  was  settled 
by  stipulation  and  was  never  called  for  hearing.  It  was  testified  on 
behalf  of  the  Board  that  the  respondent  company  had  agreed  to  a 
settlement  of  the  charges  pending  against  it  but  insisted  that  it  receive 
a  complete  lelease  from  the  Board,  and  that  legal  reasons  necessitated 
the  issuance  of  a  complaint  and  the  setting  of  a  hearing  date.^^°  It 
appears  to  be  a  mere  technicality,  and  no  rights  were  prejudiced 
thereby.^^^ 

7.  Transferring  cases  to  Board  witliout  intermediate  report :  The 
majority's  report  refers  to  the  "snatching"  of  cases — ^the  transfer  of 
cases  to  the  Board  without  an  intermediate  report — and  characterizes 
it  as  "interference  with  the  judicial  function  of  the  trial  examiner.*'  ^^' 
The  instances  of  this  practice  shown  in  the  record  before  the  commit- 
tee disclose  that  in  the  Washougal  Woolen  Mills  case  the  trial  ex- 
aminer had  incurerd  the  strono;  distrust  of  the  regional  office  and  the 
union  mvolved.^^^  In  two  other  cases  it  was  testified  that  the  reports 
of  a  trial  examiner  "were  so  poorly  drawn  that  it  was  simply  impossi- 
ble to  use  them.  In  fact,  it  was  difficult  to  even  understand  what  find- 
ings he  had  made."  ^^*  In  one  case  referred  to  in  the  majority's  report 
(Stromberg  Carlson  Telephone  Manufacturing  Co.)  the  record  is  to 
the  effect  that  after  the  conclusion  of  the  hearing  the  parties  settled 
certain  issues  involved  in  the  case.  As  to  these  issues  there  was  no 
necessity  to  prepare  an  intermediate  report.  The  trial  examiner  wrote 
an  intermediate  report  covering  the  remaining  issues.^^^ 

It  should  be  noted  that  the  Board's  rules  and  regulations  expressly 
provide  for  the  transfer  of  cases  to  the  Board  without  intermediate 
report  (art.  II,  sec.  37).  Chief  Trial  Examiner  Pratt  testified  that, 
the  ability  to  exercise  this  power  served  as  an  incentive  for  trial 
examiners  to  do  a  workmanlike  job  and  did  not  curb  the  free  exercise 
of  the  trial  examiner's  judgment.^^^ 

5.  REVIEW  nmsiON" 

The  majority  devotes  over  two  pages  of  its  report  ^^^  to  criticism 
of  the  Eeview  Division  of  the  Board.  It  is  interesting  to  note  that 
tlie  first  week  of  testimony  was  devoted  solely  to  questioning  members 
of  the  Review  Division  who  were  women.  No  explanation  is  given 
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by  the  majorit}^  for  this  action  in  singling  out  the  women  attorneys 
for  investigation. 

a.  Functions. — In  general,  it  is  the  function  of  the  Review  Division 
to  summarize  and  analj-ze  the  records  in  Board  cases,  to  report  thereon 
to  the  Board,  and  to  prepare  tentative  drafts  of  decisions  in  accordance 
with  the  instructions  of  the  Board.^^^ 

h.  The  extent  to  which  the  Board  delegates  its  judicial  functions  to 
the  Review  Division. — Under  the  statute,  it  is  of  course  the  duty  of  the 
Board  to  make  the  findings  of  fact  itself.  It  cannot  delegate  this 
power  to  anyone.  It  does  however  utilize  the  Review  Division  to 
jinalyze  records,  sift  and  report  the  evidence. ''^^'^  The  testimony  shows 
that  the  review  attorney  when  requested  may  make  recommendations 
to  be  passed  on  by  the  Board  members.^"" 

The  record  shows  that  the  drafting  of  decisions  is  pursuant  to  direc- 
tions given  in  conference  by  the  Board  itself.^^^  It  appears  that,  ex- 
cept in  isolated  instances,  no  part  of  the  draft  decision,  except  the 
purely  formal  part  stating  the  procedural  steps  taken,  is  prepared 
before  the  conference  with  the  Board.^--  Occasionally  a  review  attor- 
ney may,  upon  the  discovery  of  evidence  in  the  record  not  previously 
reported  to  the  Board,  tenatively  draft  part  of  a  decision  in  another 
way  for  consideration  of  the  Board.  Tliis  change  is  called  to  the  atten- 
tion of  the  Board  members.^-^ 

This  action  would  not  seem  to  warrant  the  characterization  of  the 
majority  that  "the  review  attorney  clamly  proceeded  to  substitute  her 
own  independent  judgment  for  that  of  the  Board."  ^-* 

An  examination  of  the  volume  of  work  performed  by  the  Board  ^^^ 
indicates  the  necessity  of  the  utilization  by  the  Board  of  the  Review 
Division.  This  system  has  been  adopted  by  other  agencies  exercising 
judicial  powers,^^^  by  judges  of  busy  courts,^^"  and  by  busy  law 
office."-^  This  question  was  passed  on  by  the  Xinth  Circuit  Court  of 
Appeals  in  the  B iles-C olenian  Lumher  case  ^-^  as  follows  : 

It  is  obvious  that  such  an  administrative  body,  with  scores  of  cases  for  its 
decision,  many  involving  complicated  questions  of  fact  and  often  intricate  ques- 
tions of  law,  properly  will  rely  upon  Its  employees  for  assistance  in  their  prepara- 
tion. The  administrative  duties  Imposed  on  the  Board  by  the  Congress  could 
not  proceed  otherwise. 

Other  circuit  courts  of  appeals  have  also  passed  upon  this  question 
and  have  upheld  the  procedure. ^^° 

The  majority's  report  criticizes  this  system  as  follows : 

The  fact  that  Dr.  Lelserson,  the  member  of  the  Board  possessing  the  greatest 
experience  in  deciding  the  delicate  situations  arising  from  labor  disputes,  has 
refused  to  utilize  this  method  in  reaching  his  decision  Is  a  powerful  indictment  of 
the  system.^ 


318  I.  382,  38.5,  386,  437  ;  II,  557.  558,  559. 

318  I,  418,  4S7  ;  II,  184,  265,  266,  273,  291,  298.  299. 

320 1,  386,  418,  437  ;  II,  274,  302.  5i59. 

S21 1,  387. 

323  1,  386,  392,  461;  II,  191,  265,  266,  273;  exceptions,  II  292. 

323  I.  450. 

324  III.  380. 

325  N.L.R.B.  exhibit  15. 
328  II,  265. 

327  II,  500. 

328  II,    500. 

329  98  F.  (2(1K  at  17. 

^^  Inland  Steel  Co.  v.  National  Laior  Relations  Board  (105  F.  (2d)  246  (CCA.  7))  ; 
Clippies  Company  Manufacturers  v.  National  Labor  Relations  Board  (103  F.  (2(1)  953 
(CCA.  8)). 

331  III,  381. 


558 

The  majority  neglects  to  refer  to  the  testimoii}'  of  Chairman  Mad- 
den as  to  the 'manner  in  which  all  Board  membei-s,  including  Dr. 
Leiserson,  make  use  of  the  Review  Division."^- 

c.  Relatio'iishlp  of  the  Review  Division  to  the  Trial  Examiners^  Di- 
vision.—T\\&  majority's  report  implies  ^^'^  tliat  the  Board  relies  too 
much  on  tlie  Review  Division  and  too  little  on  the  trial  examiners* 
intermediate  reports.  The  findings  and  recommendations  of  the  trial 
examiner  as  embodied  in  his  intermediate  report  are,  of  course,  re- 
ported to  the  Board  by  the  review  attorney.^^*  The  majority  neglects 
to  refer  to  testimony  'that  the  trial  examiners'  findings  and  recom- 
mendations are  reported  to  the  Board  ^^^  and  that  the  Board  never 
departs  from  its  determination  without  being,  aware  of  that  fact.=*^^ 

d.  Quall-fications  of  the  Review  Staif.—T\\Q  majority  report  states 
that  ''the  committee  was  much  impressed  with  certain  of  the  recom- 
mendations found  in  the  personnel  files  of  the  Board."  ^^'  The  ma- 
jority appears  to  condemn  a  recommendation  that  an  applicant  had  a 
"strong  social  consciousness."  ^^^  We  do  not  believe  a  lack  thereof  is 
a  necessary  qualification  for  government  service.  The  majority  also 
cites  ^^^  a  recommendation  that  an  attorney  would  "make  a  swell  fel- 
low because  he  has  the  right  instincts,"  3*°  without  mentionmg  that 
the  recommendation  added  "and  is  a  good  lawyer."  and  that  the  rec- 
ommendation came  from  one  of  the  assistants  of  Mr.  Dewey,  District 
Attornev  in  New  York.^" 

The  majoritv  report  also  criticizes  another  review  attorney  ^*-  be- 
cause certain  representatives  of  the  Board  were  not  in  agreement  with 
tlie  general  counsel  of  the  Board  as  to  his  qualifications.  We  do  not 
perc'eive  why  the  head  of  the  legal  branch  of  the  Board  should  be 
bound  by  suggestions  of  representatives  outside  that  branch.  Another 
criticism  is  directed  at  the  transfer  of  an  attorney  to  the  Review  Di- 
vision after  his  work  as  a  trial  attorney  had  been  found  unsatis- 
factory.2"  We  find  no  basis  for  condemnation  of  the  Board  because  it 
gave  an  employee  another  trial  in  a  different  type  of  work  after  he 
had  failed  in  his  first  assignment. 

The  majority  also  criticizes  the  Board  for  employing  youthfid  and 
inexperienced  review  attorneys.  We  think  that  Dean  Garrison's  testi- 
mony ^^  (not  referred  to  by  the  majority)  is  a  convincing  reply  to 
this  charge : 

That  is  the  kind  of  work  which  a  young  lawyer  without  much  or  any  exi>erience 
in  legal  practice  is  perfectly  competent  to  perform,  if  he  is  a  man  of  brains  and 
accurate  habits  of  work. 

The  majority  also  failed  to  refer  to  the  evidence  that  Supreme 
Court  justices'  secretaries  ^^^  and  attorneys  in  other  Government  agen- 
cies ^^^  are  of  similar  age  and  experience.  The  record  also  shows  the 
difficultv  of  securing  experienced,  first-rate  attorneys  for  this  class 
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of  work  at  a  salary  which  the  Board's  budget  will  permit.^''^  Tlie  rec- 
ord also  shows  the  method  of  training  new  review  attorneys,  and  the 
supervision  of  all  review  attorneys'  work.^"*"^ 

e.  Allegation  that  the  Board  deckles  cases  upon  facts  outside  the 
record. — The  majority's  report  implies  that  the  Board  in  making  de- 
cisions has  relied  upon  facts  outside  the  formal  record  of  the  case.''*'' 

It  should  be  pointed  out  that  the  chairman  of  the  Board  testified 
that,  with  certain  proper  exceptions,^'^"  information  not  in  the  record 
was  never  used  in  making  decisions,  and  the  evidence  before  the  com- 
mittee does  not  indicate  that  it  was  so  used. 

The  majority  in  charging  that  "the  review  attorneys  continued 
using  the  informal  files  [of  cases]  after  ISIarch  30,  1939,  as  before"  ^°^ 
relied  upon  the  testimony  of  one  attorney  who  said  she  had  seen  a 
letter  to  the  Board  found  in  the  informal  file,  urging  expedition  in 
the  decision  of  a  case  assigned  to  her.'"  It  appears  that  there  would 
be  no  impropriety  in  the  review  attorney  seeing  a  letter  of  this  type, 
and  it  would  seem  to  be  permissible  under  the  March  30  instructions. 
There  is  no  evidence  that  the  review  attorneys  continued  using  the 
informal  files  after  March  30,  1939,  as  they  had  before  that  date,  as 
charged  by  the  majority. 

The  majority  report  stated  that  the  review  attorneys  discussed 
cases  with  trial  examiners.  The  record  shows  occasional  instances  of 
this  character.'°^  AVe  do  not  consider  this  of  significance  since  the 
trial  examiners  and  the  review  attorneys  are  part  of  the  judicial,  as 
distinguislied  from  the  prosecuting,  staff  of  the  Board.  Despite  the 
majority's  sweeping  statement  that  "review  attorneys  unhesitatingly 
discussed  cases  with  trial  attorneys"  •^■^*  examination  of  16  review 
attorneys  produced  only  two  instances  of  such  action,  both  in  represen- 
tation cases,^^^  which  are  not  adversary  proceedings  so  far  as  the  Board 
is  concerned. 

In  stating  that  ''frequently,  the  Division  of  Economic  Eesearch 
was  called  upon  for  sui)plementary,  nonlegal  material"  ^^"^  and  in 
magnifying  the  use  of  off-record  material  in  determining  cases,^^'  the 
majority  has  i)ictured  the  Board  as  lightly  disregarding  its  records 
for  scraps  of  information  picked  up  here  and  there  from  outside 
sources.  The  record  shows  that  the  "'off-record"  information  fell  into 
the  following  classes :  (1)  matters  of  which  courts  would  normally  take 
judicial  notice :  -^-'^  ('2)  information  as  to  whether  or  not  a  union  which 
luid  ]:)];eviously  sought  an  election  still  desired  to  present  its  petition, 
in  view  of  new  charges  of  unfair  labor  practices;  ^°^  (3)  a  determina- 
tion, where  examination  of  the  record  raised  the  question  whether  the 
parties  served  with  notice  included  all  necessary  or  interested  parties, 
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to  learn  if  the  proper  procedure  was  followed;^*"  (4)  inquiries  in  a 
few  cases  where  the  record  appeared  inconclusive,  to  determine  from 
the  regional  office  whether  further  evidence  was  available  on  the 
question  of  the  reopening  of  the  record,^^^  which  evidence  was  not  used 
unless  the  record  was  reopened  and  new  evidence  introduced.^^^ 

(/)  Alleged  misconduct  of  revieio  attorneys. — The  majority  com- 
ments at  length  on  the  presence  of  certain  challenged  ballots  in  the 
Sorg  Paper  Co.  case.^^^  The  report  concludes  its  recitation  of  this  in- 
cident by  stating : 

The  discovery  of  computations  appearing  in  the  penciled  notes  revealing  an 
effort  to  determine  the  precise  point  at  which  the  C.  I.  O.  union  had  a  majority, 
strongly  indicates  an  unjudicial  interest  on  the  part  of  the  review  attorney  in 
the  success  of  a  favored  union.^ 

We  can  find  no  evidence  in  the  record  to  justify  this  charge  of  fa- 
voritism. An  examination  of  the  decision  in  the  case  reveals  that  the 
exast  way  in  which  the  chalenged  votes  were  case  could  have  had  no 
effect  on  the  outcome  of  the  case.  The  evidence  shows  that  it  was  for 
that  reason  that  none  of  the  ballots  were  opened.^^^ 

6.   REGIONAL   OFFICE   EMPLOYEES 

{a)  Regional  directors. — Of  the  many  hundreds  of  employees,  past 
and  present,  who  have  been  employed  in  tiie  regional  offices  of  the 
Board  since  its  inception,  the  majority  report  criticizes,  expressly  or 
by  implication,  certain  actions  of  three  former  and  four  present 
regional  directors,  and  one  field  examiner. ■^^'^ 

The  majority  criticizes  Mr.  Pratt,  stating  r^^'' 

Whenever  a  complaint  is  issued  by  him,  he  stated  that  he  was  thoroughly 
convinced  of  the  guilt  of  the  respondent,  even  before  he  heard  any  part  of  the 
employer's  side  of  the  case. 

The  latter  part  of  the  statement  attributed  to  Mr.  Pratt,  italicized 
by  the  majority  in  its  report,  finds  no  support  in  the  record,  and  the 
majority  has  cited  none.  The  other  portion  of  the  quoted  statement 
has  been  commented  on  by  us  elsewhere.^^^ 

The  majority  also  attacks  the  Board's  record  of  having  obtained 
settlements  in  almost  50  percent  of  its  cases,  without  tlie  necessity  of 
a  hearing  by  stating :  ^^^ 

on  occasion  they  were  obtained  where  the  case  against  the  employer  was  not 
adequate. 

Apart  from  the  fact  that,  in  the  instance  cited  by  the  majority, 
the  evidence  shows  that  a  settlement  was  not  obtained  and  that  the 
case  did  go  to  a  hearing,^^°  it  appears  proper  to  all  parties  to  attempt 
to  settle,  rather  than  to  litigate,  doubtful  cases. 
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One  regional  director  (Phillips)  pointed  out  to  employers  the  expense  attached 
to  going  to  hearings  in  order  to  induce  a  settlement  of  the  case.  Frequently  com- 
plaints of  this  practice  have  been  made  to  the  committee. 

There  is  no  evidence  in  the  record  of  frequent  complaints  to  the 
committee.  Phillips  also  testified  that  he  never  mentioned  the  cost  of 
a  hearing  as  a  means  of  settling  the  case,  unless  he  was  certain  that  a 
hearing  was  to  be  held.^'^ 

(h)  Notice  to  employers. — As  the  majority  report  states,^'^^  the 
Board's  offices  do  not  send  copies  of  cliarges  to  respondents  when  they 
are  filed.  The  record  shows,  however,  that  when  the  charge  has  been 
substantiated  and  formal  action  taken  on  the  charge,  a  copy  of  it  is 
served  upon  the  respondent.^"^  In  addition,  employei-s  are  informed 
at  the  time  the  charge  is  filed  of  the  substance  of  the  charges.^^^ 

The  majority  report  asserts  that — 

In  some  instances  the  policy  was  brought  out  that  every  method  was  to  be  used 
to  prevent  employers  from  knowing  they  were  being  investigated.^™ 

This  assertion  is  based  solely  upon  the  testimony  of  former  Field  Ex- 
aminer Freter.^'^  Mr.  Freter's  testimony  was  clarified  by  that  of  his  su- 
perior, ]SIr.  Cowdrill,  who  explained  that  Freter  was  an  employee  on 
probation  and  unfamiliar  with  the  procedure  for  handling  cases.^^* 
We  have  eelsewhere  ^^^  disposed  of  the  credibility  of  this  witness. 

The  majority  also  states  that  it  is  Board  policy  never  to  notify 
employers  that  cases  are  closed  but  merely  that  "further  action  *  *  * 
is  not  contemplated"  by  the  Board.^®°  Chairman  Madden  testified  ^^^ 
that  is  the  practice  of  the  Board  to  give  definite  notice  to  respondents 
of  disposition  of  cases. 

(c)  Elections. — In  criticizing  the  conduct  of  elections  by  the  regional 
offices,  the  majority  report  refers  only  to  the  F.  E.  Booth  case  and 
quotes  a  memorandum  of  Dr.  Leiserson  criticizing  the  San  Francisco 
office  in  the  handling  of  the  case.^^"  The  record  ^''^  contains  a  con- 
siderable amount  of  material  on  the  case.  It  shows  that  the  Board 
deemed  it  proper  for  the  regional  director  to  present  all  parts  of  the 
case,  even  if  it  contained  charges  of  inefficiency  of  the  Board  agents. 
The  Board  was  thus  enabled  to  make  a  careful  check  upon  the  actions 
of  its  agents.  There  was  admitted  delay  in  this  case  occasioned  partly 
by  unavoidable  circumstances.  The  record  shows  the  Board  re- 
peatedly attempted  to  expedite  the  matter.^^* 

{d)  Dismissal  of  certain  regional  directors. — Tlie  majority  asserts 
that  a  "remarkable  contrast"  in  Board  policy  is  afforded  by  a  consid- 
eration of  the  circumstances  surrounding  the  dismissal  of  two  regional 
directors  and  \:h.Q,  appointment  and  retention  of  "certain  other  em- 
ployees referred  to  above."  ^^^  The  majority  does  not  specify  which 
employees  are  mcluded  in  this  latter  category. 
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To  arrive  at  this  conclusion  of  a  "remarkable  contrast,"  the  majority 
apparently  accepts  the  testimony  of  James  P.  Miller,  former  regional 
director  of  the  Cleveland  office,  that  his  resignation  had  been  obtained 
"ostensibly  for  his  attendance  at  a  dinner  held  in  a  region  other  than 
his  own,  but  really  for  the  reason  that  he  'insisted  this  act  be  enforced 
and  administered  imj^artially'  especially  in  the  treatment  of  inde- 
pendent unions."  ^^® 

The  record  plainly  shows  that  ]\Ir.  Miller's  testimony  is  wholly  un- 
worthy of  credence. 

As  to  the  reasons  for  the  Board's  request  for  Mr.  ]Miller's  resigna- 
tion, iNIr.  Madden  testified  that  reports  had  come  to  the  Board  that 
an  attorney  who  had  cases  pending  before  the  Cleveland  regional  office 
had  paid  the  expenses  of  Mr.  Miller's  attendance  at  a  dinner  in  New 
York.  Mr.  Miller's  contention  to  the  Board  was  that  although  he 
had  gone  to  New  York  to  attend  the  dinner  given  for  some  repre- 
sentatives of  the  Board's  New  York  office  and  for  representatives  of 
a  company  which  had  had  a  case  before  that  office,  nevertheless  he 
had  repaid  the  railroad  fare.^®'  It  should  be  noted  that  Mr.  JNliller 
himself  claimed  the  railroad  fare  was  the  only  expense  which  he 
repaid  but  admitted  that  the  remainder  of  the  expenses  were  boi-ne 
by  the  attorney."^^^  Mr.  Madden  testified  that  members  of  the  Board 
did  not  believe  Miller  had  repaid  this  money,  and  that  they  had  come 
to  this  conclusion  after  interviewing  both  Mr.  ]Miller  and  the  attorney. 
Mr.  iNIadden  testified  that  ]Mr.  ^filler— ^^g 

had  allowed  persons  who  had  official  business  before  him  in  his  office  in  Cleveland 
to  transport  him  to  New  York,  to  lodge  him  there,  and  to  pay  the  very  substantial 
sum  involved  in  the  expense  of  that  *  *  *. 

It  seemed  to  the  Board  that  that  was  the  grossest  sort  of  impropriety  and  showed 
a  lack  of  sensitiveness  to  the  proprieties  of  the  conduct  of  a  public  official,  which 
was  quite  intolerable.  *  *  *  The  consequence  of  the  whole  situation  was  that 
it  seemed  to  us  Mr.  Miller  was  not  a  proper  person  to  continue  the  work  for  the 
Board  and  so  we  asked  for  his  resignation. 

The  majority  report  points  out  that  ISIrs.  Herrick,  who  was  also 
present  at  the  dimier  in  New  York,  testified  that  she  thought  the 
dinner  was  a  "good  idea."  The  majority,  however,  apparently  accepts 
the  characterization  of  her  attendance  as  an  "indiscretion"  and  cites 
the  fact  that  she  was  reprimanded  for  it  by  the  Chairman  of  the  Board. 
Considering  the  fact  that  the  Board  requested  Mr.  Miller's  resignation 
on  the  ground  that  he  had  allowed  persons  who  had  official  business 
before  him  in  Cleveland  to  transport  him  to  New  York,  to  lodge  him 
there,  and  to  pay  his  expenses,  and  that  it  reprimanded  ^Irs.  Herrick, 
who  was  in  New  York,  and  who  merely  attended  a  dinner  there  to 
celebrate  the  conclusion  of  a  case  in  the  New  York  office,  we  fail  to 
see  any  justifiable  ground  for  criticism  for  any  "remarkable"  difference 
in  treatment  accorded  the  two  regional  directors. 

We  conclude  that,  while  ^Mr.  INIiller  attempted  to  represent  himself 
as  a  devoted  public  servant,  ousted  by  the  Board  because  of  his  refusal 
to  follow  a  partisan  policy  of  liostility  toward  employers,  and  un- 
affiliated unions,  the  overwhelming  weight  of  the  evidence  clearly 
establishes  him  as  a  biased,  untruthftd,  and  disgruntled  ex-employee, 
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discliarged  by  the  Board  for  cause,  whose  testimony  is  not  worthy  of 
belief  by  the  committee. 

(e)  The  Los  Angeles  incident. — It  is  difficult  to  find  any  valid  basis; 
for  criticism  in  this  action  of  the  Board.  As  soon  as  the  complaints^ 
concernino;  the  administration  of  the  Los  Ano-eles  office  were  brouijht 
to  its  attention,  it  investigated  and  sought  to  rectify  them.  When  the 
truth  of  the  matter  and  the  responsibility  for  the  complaints  were  es- 
tablished to  its  satisfaction,  on  the  basis  of  careful  investigation,  it 
took  prompt  action  to  improve  tlie  administration  of  the  regional  office 
by  sweeping  it  clean  and  starting  afresh  with  an  entirely  new  admin- 
istrative personnel.  Such  delay  as  appears  in  the  completion  of  the 
investigation,'  arose  because  the  Board  was  constantly  shorthanded  in 
its  personnel,  and  because,  until  the  facts  were  finally  brought  to  light 
through  the  in\estigations  that  were  made,  the  situation  did  not  ap- 
pear to  be  as  critical  as  it  appeared  after  the  investigations  were 
completed."^" 
• 

7.   INTERNAL  UNIONISM 

Tlie  majority  report  points  out  that  the  Xational  Lal^or  Relations 
Board  employees  have  a  union  ^^^  and  that  it  is  a  "vertical  or  indus- 
trial union."  (It  is  not  affiiated  with  the  Congress  of  Industrial  Organi- 
zations or  American  Federation  of  Labor.)  We  do  not  believe  that 
Congress  has  any  objection  to  Government  employee  unions,  especially 
since  Government  employee  unions  are  general  throughout  the  Gov- 
ernment service.  Tlie  majority  calls  attention  to  numerous  trivia,^^^ 
omitting  relevant  evidence  in  the  record  ^^"  in  connection  with  the  ac- 
tivities of  this  union,  and  therefrom  draws  a  nebulous  analogy  to  a 
company  union.  "We  confess  ourselves  unable  to  grasp  the  analogy  ha- 
tween  this  Government  union  and  a  company-maintained  union  and 
believe  the  comparison  to  be  clearly  strained. 

IV.  COXCLUSIOX 

In  rendering  our  separate  report  to  Congress,  we  submit  that  no 
showing  has  been  made  before  our  committee  that  the  Xational  Labor 
Kelations  Act  has  not  l^een  effective  in  achieving  the  purposes  set  forth 
by  Congress  in  its  declaration  of  policy : 

It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  eliminate  the 
causes  of  certain  substantial  obstructions  (industrial  strife  and  unrest)  to  the 
free  flow  of  commerce  and  to  mitig'ate  and  eliminate  these  obstructions  when  they 
have  occurred  by  encouraging  the  practice  and  procedure  of  collective  bargaining 
and  by  protecting  the  exercise  by  workers  of  full  freedom  of  association,  self- 
organization,  and  designation  of  representatives  of  their  own  choosing,  for  the 
purpose  of  negotiating  the  terms  and  conditions  of  their  employment  or  other 
mutual  aid  or  protection. 

Xo  showing  has  been  made  before  our  committee  that  the  Board  has 
acted  other  than  in  the  interests  of  these  objectives.  The  evidence  in 
the  record  that  the  act,  as  now  written,  is  effective  in  accomplishing  its 
purposes,  is  undisputed.  The  claims  of  the  majority  that  its  proposed 
amendments  are  directed  to  these  same  ends  are  repudiated  by  labor, 
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This  attack,  for  these  amendments  are  an  attack,  should  be  recog- 
nized by  the  House — as  labor  has  recognized  it — as  destructive  of  the 
hard-won  rights  of  our  working  people.  Industrial  democracy  must 
not  again  be  disfranchised.  The  attack  upon  the  National  Labor  Rela- 
tions Act  has  failed  in  the  courts.  We  submit  that  on  the  evidence  this 
attack  in  the  National  Legislature  must  also  fail. 

Industry,  labor,  and  the  public  have  a  very  vdtal  stake  in  the  preser- 
vation of  the  means  furnished  by  this  act  for  the  XDeaceful  and  rational 
settlement  of  industrial  disputes. 

We  hope  that  the  closing  chapter  of  our  investigation  will  be  devoted 
to  an  objective  study  of  tlie  act  and  its  administration.  No  law  and  no 
adininistration  is  perfect.  All  friends  of  the  act  and  of  industrial  sta- 
bility will  welcome  a  study  which  is  productive  of  improvement.  They 
object,  however,  to  the  presentation  of  a  distorted  picture  of  the  oper- 
ation of  the  act,  which  magnifies  beyond  all  reasonable  proportion 
minor  instances  of  alleged  or  actual  misconduct  on  the  part  of  a  few 
individuals.  9 

The  act  can  best  be  perfected  when  the  effort  is  motivated  by  a  sym- 
pathetic understanding  of  its  principles  and  objectives.  Our  committee 
can  most  fully  realize  this  aim  by  adopting  a  more  comprehensive  and 
fundamental  approach  to  its  faci--finding  objectives  than  it  has  hitherto 
employed.  We  strongly  recommend  such  an  approach,  emphasizing  a 
careful  and  exhaustive  consideration  of  those  important  problems 
which  have  been  productive  of  the  most  difficulty  and  controversy. 

Serious  problems  have  arisen  as  the  result  of  the  present  unhappy 
division  in  labor's  organizations.  A  thorough  consideration  of  the  ap- 
propriate unit  question  might  yield  much  of  immense  value.  Legisla- 
tive recognition  of  labor's  rights,  although  a  great  chapter  in  our  code 
of  laws,  has  imposed  equally  great  responsibilities  upon  Congress.  As 
a  special  committee  of  the  House,  we  shall  do  well,  indeed,  if,  when  we 
render  our  final  report  we  have  proven  equal  to  the  responsibility 
placed  in  us. 

We  do  not  need  to  reiterate  that  the  evidence  before  our  committee 
was  not,  in  the  main,  suggestive  of  a  solution  to  the  real  problems.  We 
make,  therefore,  at  this  stage  of  our  inquiry  but  three  important  rec- 
ommendations : 

1.  We  recommend  to  the  Congress  the  enactment  of  an  amendment 
to  increase  the  Board  to  five  by  adding  two  new  members,  a  proposal 
which  was  rejected  by  the  majority  members  of  the  committee.  This 
would  serve  to  bring  a  fresh  viewpoint  to  the  problems  of  the  Board, 
whether  of  policy  or  pei-sonnel,  and  help  to  resolve  fairly  and  equit- 
ably any  disputed  problems,  without  sacrificing  the  advantage  of  con- 
tinuity in  the  administration  of  the  act. 

2.  We  recommend  the  enactment  of  an  amendment  making  a  statu- 
tory grant  to  employers  of  the  right  to  petition  for  an  election  when 
they  are  caught  between  the  cross-fire  of  rival  unions. 

3.  We  recommend  that  the  bill  submitted  by  the  majority  be  rejected 
by  Congress. 

iVRTHUR   D.    HeALEY. 

Abe  ]Mupj)ock. 


15.  (Administrative  Procedure  in  Government  Agencies,  Mono- 
graph of  the  U.S.  Attorney  General's  Committee  on  Adminis- 
trative Procedure,  Part  5:  National  Labor  Relations  Board)* 


SENATE  RESOLUTION  NO.  68 

[Repoi-ted  by  Mr.  Hayden] 

In  the  Senate  of  the  United  States, 

February  6, 194.1. 

Resolved.  That  the  monographs  published  by  the  Attorney  General's 
Committee  on  Administrative  Procedure  embodying  the  results  of  the 
investigations  made  by  the  staff  of  said  committee  relative  to  the 
practices  and  procedures  of  the  administration  of  the  Fair  Labor 
Standards  Act  of  1938  (Wage  and  Hour  Division  and  Children's 
Bureau) ;  War  Department ;  Social  Security  Board ;  National  Media- 
tion Board;  National  Railroad  Adjustment  Board;  National  Labor 
Relations  Board:  Civil  Aeronautics  Authority;  Department  of  the 
Interior;  Unitecl  States  Employees'  Compensation  Commission; 
administration  of  the  internal  revenue  laws ;  Bituminous  Coal  Division, 
Department  of  the  Interior;  Interstate  Commerce  Commission;  Fed- 
eral Power  Commission.  Securities  and  Exchange  Commission ;  Tariff 
Commission;  and  Bureau  of  Customs,  be  printed  as  a  Senate  Docu- 
ment; and  that  one  thousand  three  hundred  additional  copies  be 
printed  for  the  use  of  the  Joint  Committee  on  Printing. 

Secretary. 
Preface 

Attorney  General's  CoMivnTTEE, 

ON  Administrative  Procedure, 

Department  of  Justice, 

Washington^  D.C. 

This  monograph  was  one  of  a  series  of  studies  submitted  to  this 
Committee  by  the  investigating  staff  working  under  the  Director.  The 
members  of  the  staff  are  Walter  Gellhorn,  Director;  and  Ralph  S. 
Boyd,  Kenneth  C.  Davis,  Robert  W.  Giimane,  William  W.  (johib, 
Martin  Norr,  and  Richard  S.  Salant. 

These  staff  reports  represent  information  and  recommendations  sub- 
mitted to  the  Committee.  They  are  not  an  expression  of  committee 
findings  or  opinion.  The  Committee  invited  professional  and  lay  criti- 
cism and  discussion  of  the  matter  contained  in  these  studies,  both  by 
written  communications  addressed  to  it  at  the  Department  of  Justice 

♦Results  of  the  iavestigations  made  by  the  staff  of  said  committee  relative  to  the 
administrative  practices  and  procedures  of  several  agencies  of  the  Government. 
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"Washington,  D.C.,  and  bj-  oral  presentation  at  hearings  M'hich  the 
Committee  lield  in  Wasliington  on  June  26,  27,  and  28,  and  July  10, 11, 
and  12, 1940. 

The  Committee  on  January  24,  1941,  made  its  report,  setting  forth 
its  findings,  conclusions,  and  recommendations  after  consideration  of 
all  the  material  submitted  to  it,  including  these  reports  of  its  staff; 
the  record  of  oral  examination  of  administrative  officers ;  and  the  briefs, 
statements,  and  testimony  furnisiied  by  members  of  the  bar  and  the 
j)ublic.  These  reports  are  made  aA^ailable  in  furtherance  of  this  Com- 
mittee's desire  that  the  information  submitted  to  it  by  its  investigators 
shall  be  public. 

The  members  of  the  Committee  are  Dean  Acheson,  Chairman,  of 
the  District  of  Columbia  bar,  formerly  Under  Secretary  of  the  Treas- 
ury;  Francis  Biddle,  Solicitor  General  of  tlie  United  States;  Ralph  F. 
Fuchs,  professor  of  law,  Washington  University ;  Lloyd  K.  Garrison, 
dean  of  the  University  of  Wisconsin  School  of  Law;  D.  Lawrence 
Groner,  chief  justice  of  the  Court  of  Appeals  for  the  District  of 
Columbia ;  Henry  M.  Hart,  Jr.,  professor  of  law,  Harvard  University ; 
Carl  McFarland,  of  the  District  of  Columbia  bar,  formerly  Assistant 
Attornej^  General;  James  Y/.  Morris,  associate  justice  of  the  United 
States  District  Court  for  the  District  of  Columliia :  Harry  Shulman, 
Sterling  professor  of  law,  Yale  University;  E.  Blythe  Stason,  dean  of 
the  University  of  Michigan  School  of  Law :  and  Arthur  T.  Vanderbilt, 
of  the  New  Jersey  bar,  formerly  president  of  the  American  Bar 
Association. 

IXTRODUCTTOX 

The  stated  purpose  of  the  National  Labor  Relations  Act  of  July  5, 
1085,^  which  established  the  National  Labor  Relations  Board,  was  to 
eliminate  and  mitigate  obstructions  to  the  free  flow  of  commerce ;  tliis 
purpose,  section  1  of  the  Act  asserts,  will  be  served  "by  encouraging 
the  practice  and  procedure  of  collective  bargaining  and  by  protecting 
the  exercise  by  workers  of  full  freedom  of  association,  self -organiza- 
tion, and  designation  of  representatives  of  their  own  choosing,  for  the 
purpose  of  negotiating  the  terms  and  conditions  of  their  eniployment 
or  other  mutiial  aid  or  protection.''  The  policies  embodied  in  the 
Act  represented  an  amplification  and  elucidation  of  the  notoriously 
ambiguous  provisions  of  section  7  (a)  of  the  National  Industrial 
Recovery  Act;  and  the  Board  was  created  to  carry  forward  the  activi- 
ties of  its  predecessor  of  the  same  name,  which  had  been  disestablished 
as  a  result  of  the  Supreme  Court's  invalidation  of  the  National  In- 
dustrial Recovery  Act. 

During  the  first  4  years  of  its  existence,  the  Board  handled  a  total 
of  22,550  cases,  involving  4,931,031  workers.  A  disproportionately 
large  number  of  these  matters,  it  may  be  noted,  were  institutecl  after 
the  Supreme  Court  upheld  the  constitutionality  of  the  Act  in  the 
Spring  of  1937,"  a  factor  which  has  been  perhaps  the  most  prominent 


XoTE. — This  monograph  was  submited  January  1940,  and  finally  revised  April  1940. 

149  Stat.  449.  20  U.S. C.  sees.  ir,l-166  (19?>o).  „„.i  ^   c    ^    ,•..^o-^    n., 

2  National  Labor  Relations  Board  v.  Jones  &  Laughlin  Steel  Corp.,  301  U.  S.  1  (19oi  ).  ine 
number  of  r-harjres  and  petitions  reeeived  by  the  Board  during  its  first  4  years,  as  given 
in  its  annual  reports  were :  1935-36,  1,065  ;  1936-37,  4,068  ;   1937-38,  10,430  ;   193S-39, 
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cause  of  tlie  major  procedural  problem  Tvitli  whicli  the  Board  has  been 
compelled  to  cope — the  slii<rgishness  of  the  administrative  process.^ 

The  statute 

Tlie  core  of  the  Act  is  section  7,  which  declares  the  right  of  employees 
to  organize  and  to  bargain  collectively  through  representatives  of  their 
own  choosing.  Carrying  forward  this  basic  principle  in  section  8,  which 
sets  forth  five  unfair  labor  practices,  or  standards  of  conduct,  for  em- 
ployers.^ Departures  from  these  norms  subject  tlie  transgressor  to  no 
penal  sanctions:  provision  is  made  only  for  administrative  proceedings 
looking  at  an  order  of  the  Board  which  may  provide  that  the  offender 
cease  and  desist  from  the  practices  and  "take  such  affirmative  action, 
including  reinstatement  of  employees,  with  or  without  back  pay,  as 
will  effectuate  the  policies"  of  the  Act.'^  The  Board's  orders,  in  turn,  are 
not  self-executing ;  no  penalty  attaches  to  a  violation  thereof ;  and  the 
Government  must  resort  by  petition  to  the  appropriate  circuit  court  of 
appeals  for  enforcement  of  the  order.''  The  sole  sanction  provided  by 
the  Act  for  the  enforcement  of  the  Board's  orders  in  unfair  labor  prac- 
tice cases,  therefore,  occurs  after  judicial  review  and  takes  the  form  of 
punishment  for  contempt,  through  further  judicial  process,  in  the  event 
that  the  employer  fails  to  obey  the  circuit  court's  command  to  comply.'^ 

The  only  other  proceedings  contemplated  by  the  Act  are  the  investi- 
gations conducted  by  the  Board,  pursuant  to  section  9,  to  determine 
whether  there  is  a  representative  selected  by  a  majority  of  employees  in 
an  appropriate  bargaining  unit,  and  to  certify  the  representative  so 
selected  as  the  exclusive  bargaining  agency  for  the  employees  in  that 


3  The  average  time  interval  between  the  filing  of  charges  and  the  rendition  of  the  Board's 
final  decision  rose  from  a  low  of  191  days  in  1935-36  to  a  high  of  389  days  in  1937-38.  See 
appendix  A,  infra  p.  37.  The  burden  placed  upon  the  Board  by  the  unparalleled  volume  of 
charges  filed  during  1937  has  been  shouldered  in  turn  by  the  Regional  Offices,  the  Trial 
Examiners'  Division,  and  the  Review  Division.  Only  in  the  Review  Division  does  a  back-log 
of  cases  still  exist,  and  even  there  a  considerable  diminiition  in  the  number  of  old  matters 
has  been  effected.  With  the  more  expeditious  handling  which  has  recently  been  accorded  cases 
by  the  Review  Division,  the  average  elapsed  time  was  reduced,  during  1938-39,  to  210  days  ; 
and  additional  decrease  during  the  current  year  also  appears  to  be  in  the  offing. 

*  Employers  are  forbidden  to  interfere  witli  emplo.vees  in  the  exercise  of  the  rights  guar- 
anteed by  section  7  [sec.  8.(1)]  :  to  dominate  or  interfere  witli  the  formation  or  adminis- 
tration of  any  labor  organization  [sec.  8(2)]  ;  to  encourage  or  discourage  membership 
in  a  labor  organization  by  discrimination  as  to  terms,  tenure,  or  conditions  of  employment 
[sec.  8(3)]  :  to  discharge,  or  discriminate  against,  an  employee  for  having  filed  charges  or 
testified  against  the  employer  in  proceedings  under  the  Act  [sec.  8(4)];  or  to  refuse  to 
bargain  collectively  with  the  chosen  representatives  of  his  employees  [sec.  8(5)]. 

^  .'<ec.  10  (c)  of  the  act. 

*  Sec.  liO(e)  of  the  act.  The  circuit  court  of  appeals  also  have  jurisdiction,  under  sec. 
10(f),  to  review  final  orders  of  the  Board  on  the  petition  of  "any  person  aggrieved" 
thereHy.  In  the  court  proceedings,  the  Board's  findings  of  facts,  "If  supported  by  evidence," 
are  conclusive.  Compare  Consolidated  Edison  Co.  v.  National  Labor  Relations  Board,  305 
U.S.  107   (1938). 

"  The  statute  expressly  provides  only  a  single  monetary  deterrent  of  unlawful  conduct, 
namely,  awards  of  back  pay  in  cases  involving  violations  of  sec.  8  (3)  of  the  Act.  Since 
employers  have  nothing  to  lose  by  violating  the  provisions  of  the  Act.  except  to  receive  an 
admonition  to  discontinue  their  activities,  amendments  to  provide  for  more  effective  sanc- 
tions have  frequently  been  advocated.  Proponents  for  change  have  suggested  that  viola- 
tions of  the  Act  be  made  a  crime ;  that  Board  orders  be  effective  upon  issuance  ;  that  dis- 
charged employees  be  awarded  treble  in  lieu  of  merely  compensatory  damages  ;  that  per- 
sons violating  the  Act  be  foreclosed  from  contracting  with  the  Government,  and  that  all 
other  forms  of  economic  privileges  flowing  from  the  (Jovernment  be  withheld  from  them. 

While  none  of  these  suggestions  have  eventuated  in  congres.sional  action,  the  last  one 
has  to  some  extent  become  operative  throutrh  a  recent  agreement  between  the  Board  and 
the  Reconstruction  Finance  Corporation.  "I'he  latter  agency,  acting  under  its  genei'al  dis- 
cretionary powers,  contemplates  the  withholding  of  disbursements  under  an  authorized 
Reconstruction  Finance  Corporation  loan  to  any  person  who  is  violating  the  Act.  The  Board 
recommends  the  withholding  of  disbursements  at  the  time  it  issues  the  complaint,  and  sug- 
gest the  resumption  of  payments  when  compliance  with  the  Act  has  been  achieved,  or, 
wher»  there  has  been  no  violation,  when  that  fact  is  established  by  the  dismissal  of  the 
complaint. 
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iinit.s  The  investigation  and  certification  of  representatives,  which  may 
involve  the  holding  of  an  election  among  employees,  is  designed  to 
smooth  the  course  of  self -organization  and  collective  bargaining,  by 
eliminating  any  doubt  that  may  exist  as  to  the  presence  of  an  em- 
plovee's  representative  with  whom  the  employer  is  required,  by  section 
8  (5),  to  bargain.''  No  review  of  Board  action  in  representation  cases 
may  be  had  under  the  Act  until  the  Board  enters  an  order  in  an  unfair 
labor  practice  case  "based  in  whole  or  in  part  upon  facts  certified"  in 
a  representation  proceeding.^'' 

In  addition  to  its  adjudicative  functions  in  respect  of  unfair  labor 
practice  and  representation  proceedings,  the  Board  is  also  authorized 
to  issue  rules  and  regulations  "necessary  to  carry  out  the  provisions" 
of  the  Act  [sec.  6(a)]  and  to  prescribe  regulations  governing  confer- 

8  The  Board's  functions  In  representation  cases  are  similar  to  those  of  the  National 
Mediation  Board  in  investigating  and  certifying  representatives  under  the  Railway  Labor 
Act,  45  U.S.C..  sec.  152  (1935). 

( 
th€ 

act""an"emp'lover  is^VxeiWt"  from" the  maxirnum"  hour  provisions,  if  more  liberal  conditions 
than  those  required  by  th 
agreement  with  employees 
essential,  for  a  finding  of 

bargaining  representative   ^.    „^^.   ~    ~^   — - —  .  .  4^1,     tvt  t  "i?   i     oa 

sarilY  establish  the  right  of  the  representative  to  be  recognized  under  the  N.L.K.A  as 
the  exclusive  bargaining  agency  of  employees.  Requests  for  certification  have  thus  been 
granted,  not  only  to  organizations  which  have  previously  been  certified  by  the  Board  under 
sec  9  of  the  N'L  R  A.,  but  also  to  labor  organizations  affiliated  with  an  inteniiitb^nal  or 
parent  organization  which  Itself,  or  another  local  of  which,  has  been  certified  under  sec.  9. 
Unaffiliated  unions,  not  subieet  to  employer  domination  or  interference,  have  also  been 
certified  as  bona  fide,  FoMrt/ilnnMaZ/Jeport  (1940)  54-55.  o.  „^„„^„ 

See  Statement  of  Position  of  the  N.L.R.B.  on  Section  7(b)  of  the  Fair  Labor  Standards 
Act  (M-7Slb),  pursuant  to  which  the  Board  had  acted  up  to  Dec.  1,  19..9.  on  some  170 
applications  for  certification.  ,       _  ,.^.        ,  -r.       ^        *•« 

9  The  employer's  duty  to  bargain  under  sec.  8(5)  Is  not  conditioned  upon  Board  certifica- 
tion of  a  representative.  Nor  is  Board  certification  necessarily  a  final  disposition  of  the 
question  of  representation.  The  Board  has  refused  to  consider  certification  as  res  judicata 
auainst  either  the  emplover  or  another  labor  organization  in  unfair  In^ior  Practice  proceed- 
ings See  eg  Matter  of  Americon-Hmoniian  .Sf.ST.  Co.  6  N.L.R.B.  B7S  (193S)  :  Matter  of 
FeddPrs  Mfo.  Co.  Inc.  7  N.L.R.B.  S17  (19.38).  If  the  employer  aciiniesces  in  the  Board  s 
certification."  however,  and  the  defeated  labor  organization  is  unable  to  prevail  upon  the 
Board  to  issue  a  complaint  based  on  the  employer's  f.nilure  to  bargain  with  it,  the_ certi- 
fication may  be,  in  effect,  a  binding  determination  which  Is  possibly  unreviewable  m  the 
courts.  See  rw/ro,  note  10.  ,,   ^.        ,   t    x.       r>  t  *• 

1"  Sec  9(d)  of  the  act  In  American  Federation  of  Lnl)or  v.  Aatwnnl  Labor  Kelntions 
Board.  CO  Sun.  Ct.  800  (1940).  the  Supreme  Court  held  that  a  defeated  labor  organiza- 
tion could  not  obtain  court  review  of  a  Board  certification  under  sec.  10(f) of  Tne  act 
(swpra  note  6),  since  the  certification  was  not  a  "final  order"  within  the  meaning  of  that 
section  Since  the  court  refused  to  pass  on  the  nuestion  of  reviewability  in  a  nonstatutory 
action,  such  as  a  suit  for  an  iniunction  or  a  declaratory  judgment,  one  may  not  a.-isert  uu- 
equivocallv  that  some  form  of  immediate  review  of  a  certification  is  impossible,  (ompare 
Bank  of  Yorktoicn  v.  Boland.  280  N.T.  672,  20  N.E.  (2d)  1023  (1939)  (injunction  restrain- 
ing holding  of  election  pursuant  to  ordw  of  State  Labor  Relations  Board  granted  pending 
determination  of  suit  for  declaratory  judgment  to  ascertain  whether  employer  was  sub- 
ject to  thp  State  Labor  Relations  Act)  ;  see.  also,  oninion  of  the  Court  of  Appeals  m  the 
'American  Federation  of  Labor  case.  103  F.  (2d)  933  (App.  D.C.  1939)  If  a  suit  to  com- 
pel the  issuance  of  a  comnlaint  mav  not  he  maintained  (infra  note  28).  it  is  not  incon- 
ceivable that  a  defeated  labor  organization  might  be  permitted  to  obtain  review  in  an 
equitv  action.  Compare  Utah  Fuel  Co.  v.  Vational  Bituminous  Coal  Commission,  .-,0n  U.S. 
56  (1939). 

Arguments  In  support  of  review  of  certifications  upon  demand  of  employees  are  pre- 
sented by  W.  G.  Rice,  Jr.,  In  The  Determination  of  Employee  Representatives  (1938)  5 
Law  and  Cont.  Prob.  188.  191.  The  practical  considerations  militating  against  review 
are  discussed  at  length  in  the  Board's  report  to  the  Senate  Committee  on  Education  and 
Labor.  76th  Cong.,  1st  sess.,  which  is  reported  In  the  hearings  before  that  Committee, 
pt.  3,  pp.  583-587. 
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ences  bct-ween  emploA-ers  and  tlieir  employees  during  working  hours 
[sec.  8(2)]." 

Organization. — The  Board  is  composed  of  three  members,  appointed 
by  the  President  by  and  with  the  advice  and  consent  of  the  Senate, 
"wlio  may  not  engage  in  any  other  professional  or  business  activity 
during  their  overlapping  5-year  terms.  The  President  may  remove 
any  of  the  members,  upon  notice  and  hearing,  for  neglect  of  duty  or 
for  malfeasance  in  office. 

The  principal  offices  of  the  Board  are  in  Washington,  where  about 
485  of  a  staff  of  approximately  873  are  housed.  The  balance  of  the 
Board's  employees  are  scattered  throughout  the  country  in  22  Regional 
Offices,  eacli  of  which  is  in  the  charge  of  a  Regional  Director  who  is 
assisted  in  legal  matteis  by  a  Regional  Attorney. 

Adjitdicatiox 

/.  Unfair  lahor  practice  cases 

Charges. — It  appears  to  be  reasonably  clear,  under  section  10(b) 
of  the  Act.  that  the  Board  may  not  institute  an  unfair  labor  practice 
case  until  it  has  first  received  charges  of  violation.^^  While  no  limita- 
tions have  been  imposed,  either  by  the  statute  or  the  Board's  rules, 
on  the  classes  of  pei'sons  who  may  file  charges,  it  has  been  vei*y  rare 
for  anyone,  other  tlian  the  employees  or  labor  organizations  directly 
affected,  to  exercise  the  privilege.^^ 

The  Board  has  prescribed,  and  on  request  supplies  printed  copies 
of.  a  form  of  charge,  whicli  requires  the  complainant  to  present,  among 
other  things,  "a  cleai-  and  concise  statement  of  the  facts  constituting 
the  alleged  unfair  practices."  ^*  Four  copies  of  the  charge,  including 

"  The  only  resulations  which  the  Board  has  issued  are  those  dealing  with  practice  and 
procedure.  These  have  been  prepared  by  the  General  Counsel  or  other  responsible  officials, 
■with  the  assistance  of  other  members  of  the  staff.  The  preparation  of  regulations  is  fol- 
lowed closely  by  the  members  of  the  Board,  whose  final  approval  is  necessary  prior  to  their 
issuance.  The  Board  has  not  held  public  hearings  on  changes  in  procedural  rules,  nor 
regularly  obtained  the  opinions  of  persons  outside  the  agency  by  use  of  consultative  tech- 
niques. The  Board  has  been  criticized  in  some  quarters  for  its  failure  to  consult  with  rep- 
resentatives of  the  labor  movement  prior  to  its  recent  adoption  of  the  employee  petition 
rule  (infra,  note  130).  It  is  perhaps  only  fair  to  note,  however,  that  that  particular  rule 
had  been  so  much  a  topic  of  public  debate,  both  in  and  out  of  congressional  committee 
rooms,  that  the  position  of  affected  interests  was  well  understood  ;  hence,  further  hear- 
ings or  consultations  could  have  been  of  small  utility  in  that  particular  Instance. 

'•■-  The  Board  rarely  undertakes  even  an  investigation  until  a  formal  charge  has  been 
filed.  Occasionally,  however,  a  field  examiner  may  investigate  an  unfair  labor  practice  !n 
the  absence  of  a  charge.  If  he  is  inquiring  into  the  merits  of  a  representation  case,  for 
example,  he  may  uncover  an  unlawful  practice  which  he  feels  should  he  looked  into  im- 
mediately, rather  than  aftf>r  a  charge  has  been  filed.  This  is  most  likely  to  happen  if  the 
field  examiner  is  far  away  from  the  regional  office,  and  a  considerable  expenditure  of  time 
and  money  would  be  involved  if  he  were  to  return  to  headquarters  before  completing  his 
examination  of  the  situation.  Under  these  circumstances,  the  examiner  customarily  requf^ts 
the  appropriate  persons  to  fill  out  a  charge  on  one  of  the  printed  forms  which  is  part  of 
ever.v  field  examiner's  equipment.  Situations  of  this  type  arise  most  frequently  in  regions 
which  have  the  greatest  territorial  coverage,  and  where  it  is  generally  necessary  to  send 
out  an  examiner  to  investigate  a  number  of  charges  and  petitions  on  a  single  excursion. 

It  is  not  unusual  for  the  regional  offices  to  receive  informal  charges,  either  orally  or 
in  writing.  The  practice  is  to  undertake  the  Investigation  immediately,  while  a  simultane- 
ous effort  is  made  to  secure  the  filing  of  a  ch.arge  which  complies  with  the  Board's  rules. 

"  The  exceptional  cases  have,  for  the  most  part,  been  situations  in  which  a  local  sub- 
division of  the  American  Federation  of  Labor  or  the  Congress  of  Industrial  Organizations 
has  filed  charges  on  behalf  of  a  group  of  employees  who  have  created  a  labor  organization 
whose  charter  has  not  as  yet  been  Issued. 

"  Rules  and  Regulations.  Art.  II.  Sec.  4  :  The  regional  staffs  have  been  instructed  to  as- 
sist complainants  in  the  preparation  of  charges.  Many  persons  desiring  to  file  charges  are 
employees,  or  officers  of  labor  organizations,  who  require  some  aid  from  trained  persons, 
and  whose  financial  condition  makes  it  difficult  for  them  to  retain  counsel. 
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a  verified  ori^-inal,  must  be  filed  Avith  the  Eegional  Director  for  tlie 
reoion  in  whicli  the  alleged  violations  have  occurred.  On  rare  occa- 
siojis,  where  employees  are  scattered  throu^rhont  the  country,  or  where 
basic  questions  of  policy  are  involved,  permission  may  be  obtained  to 
file  directly  with  the  Board.^^ 

Investigation.^. — Aftei-  a  charofe  has  been  filed  and  docketed,  the  case 
is  normally  assigned  within  a  few  days  to  a  field  examiner  for  inves- 
tigation." Where  the  case  appeai-s  to  be  a  particularly  difficult  one, 
however,  the  Eegional  Director  may  assume  personal' responsibility 
for  its  development.  The  filing  of  the  charge  is  not  publicized,  but  the 
employer  is  always  appraised  thereof  either  by  letter,  immediately 
after  the  charge  is  received,  or  orally,  during  the  course  of  the 
investigation.^" 

It  has  frequently  been  possible  to  dispose  of  charges  without  pur- 
suing an_  extensive  investigation.  For  the  most  part,^  these  have  been 
matters  in  which  the  necessary  jurisdictional  facts  were  absent,  or 
Asliere  the  employees  were  complaining  of  a  reduction  in  wages  or  other 
comparable  employer  conduct  which  was  not  cogiiizable  by  the  Board. 
Under  these  circumstances,  regional  officials  have  requested,  and  gen- 
erally have  obtained,  the  withdrawal  of  the  charges.  If  the  ]:>reliminary 
inquiry  does  not  indicate  any  obvious  insufficiency  in  the  charge,  how- 
ever, the  investigation  is  continued. 

The  fiekl  examiner's  task,  and  the  progress  of  the  investigation,  may 
vary  considerably  depending  upon  a  variety  of  factors,  including  the 
complexity  of  the  case,  the  exigencies  of  the  situation,  the  attitude  of 
the  interested  pai-ties,  and  the  location  of  the  employer's  i)lace  of  busi- 
ness. To  obtain  a  full  understanding  of  the  situation,  it  may  be  neces- 
sary for  the  field  examiner  not  only  to  interview  individuals  immedi- 
ately concerned  in  the  case,  but  also  to  make  a  thorough  study  of  docu- 
mentary material  bearing  upon  the  issues.^^  Every  possible'  source  of 
information  likely  to  shed  light  upon  the  jjarticular  case,  including 
general^ backo; round  material  such  as  the  histoi-y  of  labor  relations  in 
the  business,  is  expected  to  be  exhausted.  In  order  to  shorten  the  time 
necessary  to  complete  the  inquiry,  an  attempt  is  usually  made,  soon 
after  tlie  investigation  is  under  way,  to  arrange  a  joint  conference, 

^'^  RiiIps  and  Regulations.  Art.  II.  Spc.  SfJ :  An  additional  reason  for  permittinj?  direct 
■filins  is  tlie  existence  of  friction  between  tlie  regional  office  and  the  complalnin<r  parties  or 
the  emplo.ver  involved.  From  October  1,  1935,  to  November  1.  1939,  only  16  charges  had  been 
filed  directl.v  with  the  Board. 

These  eases  are  handled  in  the  same  manner  as  charares  filed  with  regional  offices.  If  a 
field  investigation  is  required,  the  Secretar.v  instructs  the  appropriate  regional  director  or 
directors  to  perform  the  task  :  no  separate  investigating  staff  is  maintained  at  the  Wash- 
ington office.  Once  the  case  is  designated  for  hearing,  the  procedure  followed  is  identical 
with  that  hereinafter  described  except  that  there  is  a  greater  likelihood  that  the  trial 
examiner's  intermediate  report  will  be  supplanted  by  proposed  findings  of  the  Board.  See 
infra,  note  03. 

w  Most  of  the  field  examiners,  who  average  about  36  years  of  age,  have  now  had  2  or  3 
years'  experience  with  the  Board.  Prior  to  their  employment  by  the  Board,  mnn.v  had  been 
working  in  the  field  of  labor  relations  either  as  emplo.vees  of  private  corporations  or  of 
governmental  agencies.  Others  had  been  lawyers,  teachers,  or  students  of  economics,  account- 
ing, or  law.  and  some  had  served  as  field  investigators  for  public  agencies  concerned  with 
nonlabor  problems. 

"The  method  of  notifying  the  employer  of  the  filing  of  charges  varies  from  region  to 
region.  At  the  present  time,  an  ever-increasing  number  of  regional  offices  advise  the  em- 
ployer immediatel.v  of  the  filing  of  the  charge,  the  substance  thereof,  and  the  issues  involved 
fi.  e..  the  sections  of  the  Act  alleged  to  have  been  violated).  See,  in  this  connection,  infra, 
note  35. 

15  It  is  sometimes  necessary  for  the  Regional  Director,  in  cases  involving  difficult  or  novel 
nupstions  of  jiirisdictinn  or  labor  relations,  to  enlist  the  services  of  the  Board's  Division  of 
Economic  Research.  The  economic  data  which  relate  to  the  charge  are  then  accumulated 
either  b,v  the  field  examiner,  in  acordance  witi  suggestions  from  the  Division,  or  by  a 
member  of  the  Division's  staff  sent  into  the  field  to  assist  in  the  investigation. 

A  considerable  amount  of  the  prehearing  work  of  the  IDlvision  of  Economic  Research  in- 
volves the  analysis  of  the  extent  of  the  Board's  iurisdiction  over  border-line  industries 
which  have  not  been  the  sub.iect  of  court  deci';ions.  With  increasing  freouency,  however,  the 
Division  has  been  called  upon  to  ascertain  facts  relating  to  the  .iurisdiction  of  the  Board 
over  particular  respondents  in  Industries  which  have  been  held  to  be  subject  to  the  Act. 


571 

either  at  the  regional  office  or  at  some  location  convenient  to  all  the 
persons  involved. ^^  At  this  conference,  which  is  attended  by  the  em- 
ployer, the  persons  who  filed  the  charge,  and  the  field  examiner,  an 
eli'ort  is  made  to  ascertain  all  the  facts  by  peniiitting  each  participant 
to  state  his  position  with  respect  to  the  issues  raised  by  the  charge.  If 
necessary,  the  conference  is  adjonrncd  to  enable  the  parties  to  secure 
additional  infoimation  or  produce  further  witnesses.-''  The  preliminary 
conferences  serv^e  several  purposes;  in  some  cases,  the  employer's  an- 
swer to  the  charges  are  sufficiently  convincing  to  lead  the  field  exam- 
inei-  to  request  the  withdrawal  of  the  charges:  in  other  situations,  the 
controversy  may  be  adjusted  at  the  meeting  or  an  understanding 
reached  which  pennits  an  early  settlement;  in  the  remaining  instances, 
tlie  information  obtained  at  the  conference  supplies,  together  with  the 
charge,  the  framework  for  the  suJ^sequent  investigatory  process.-^ 

Dirmissals. — If  the  investigation  reveals  that  there  has  been  no 
violation  of  the  Act,  or  that  it  is  unlikely  that  unfair  labor  practices 
could  be  established  at  a  formal  hearing,  the  field  examiner,  as  indi- 
cated above,  suggests  the  withdrawal  of  the  charge.--  If  the  complain- 
ant refuses  to  withdraw,  despite  the  urging  of  the  field  examiner,  the 
Regional  Director  is  authorized  to  decline  to  issue  a  complaint,  a  power 
wliich  he  exercises  only  after  a  review  of  the  file,  a  conference  with  the 
field  examiner,  and,  in  some  situations,  a  discussion  of  the  case  with 
the  complainant.  Approximately  43  percent  of  the  charges  which 
have  been  filed  with  the  Board  have  been  either  withdrawn  or  dis- 
missed in  this  fashion,  prior  to  the  issuance  of  a  complaint.^^ 

'»  The  extent  of  the  use  of  the  couference  method  of  investigation  varips  from  res-ion  to 
region.  It  is  not  always  possible  in  the  regions  covering  extensive  geographical  areas,  to 
arrange  a  meeting  which  satisfies  the  convenience  of  all  the  parties.  Including,  of  course, 
the  Board's  representative.  The  conceded  advantage  of  conferences  must,  under  these  cir- 
cumstances, lie  foregone,  and  the  field  examiner  is  required  to  resort  to  the  more  convention- 
al unilateral  invesigator.v  techniques. 

Even  in  the  regions  where  conferences  are  almost  invariably  arranged,  they  occasionally, 
although  with  increasing  rarity,  are  not  fensiljle  because  of  the  animosity  between  the  em- 
ployee and  the  persons  filing  the  charge.  When  such  conditions  exist,  successive  interviews 
are  had  with  the  pesron  or  labor  organization  involved  and  tb.e  employer  or  his  rcTi^f'senTa- 
tives.  It  is  the  hope,  when  this  method  is  employed,  that  .•>  joint  conference  will  ultimately 
be  arranged  for  the  purpose  of  arriving  at  an  amicable  sett'em^nt  of  the  case. 

20  The  conference  procedure  is  entirely  a  voluntary  matter  for  neither  the  field  examiner 
nor  any  other  officer  of  the  Board  have  sought  to  compel  tlie  ntt-'iidancc  cf  parties  nr  wit- 
nesss  at  conferences  although  it  is  possible  that,  u.nder  section  11  fl)  of  thp  Act.  authority 
exists  to  utilize  subpenas  prior  to  the  issuance  of  a  complaint.  As  a  rule,  the  parties  have 
been  extremely  coojierative.  so  that  the  field  examiner  has  not  been  required  even  to  con- 
sider the  necessity  for  utilizing  compulsory  process. 

In  some  .oO  or  60  cases,  employers  have  refused  to  make  their  books  and  records  available 
where  they  were  needed  to  establish  the  Board's  .iurisdiction  or  to  co^mlete  the  investiga- 
tion of  charges.  It  has  been  necessar.v.  in  these  situations,  to  subpena  the  necessary  mate- 
rials, as  is  expressly  permitted  '  v  section  11  fl)  of  the  Act.  See  infra  note  SI.  Before  the 
regional  director  may  issue  a  subpena  during  an  investigation,  however,  he  is  required  to 
seek  Board  approval  thereof.  The  Board  is  extremely  relucfant  to  resort  to  compulsory  proc- 
ess prior  to  the  issuance  of  a  complaint,  and  has  required  its  own  approval  of  subpenas  at 
this  stage  as  a  safeguard  against  abuse  of  the  exercise  of  the  subpena  power. 

21  A  formal  transcript  of  the  proceedings;  at  conferences  is  rarely  made,  and  then  only  on 
the  request  of  the  parties.  The  field  examiner,  however,  takes  generous  notes,  which,  when 
reduced  to  memorandum  form  and  incorporated  in  the  case  file,  are  of  prime  importance  In 
determining  whether  formal  proceedings  should  be  instituted  and,  if  a  hearing  is  held  in 
assisting  the  trial  attorney  in  the  preparation  of  the  case  for  trial. 

^  The  approval  of  the  regional  director,  which  is  required  by  the  Board's  rules  (Rule? 
and  Regulations,  Art.  II,  Sec.  1),  is  generall.v  obtained  in  advance  by  the  field  examiner 
in  cases  in  which  he  has  the  slightest  doubt  that  such  approval  will  be  given.  No  case  has 
arisen,  so  far  as  it  is  known,  in  which  the  regional  director  has  refused  to  accept  a  with- 
drawal at  this  stage. 

^  See  the  following  table  : 

Year  Cases  closed  Withdrawals     Dismissals 

W35-36 

1Q36-37 

1937-3R 

1938-39 

TotaL 12,277  3.268  1.966 


P3.5 

i,";? 

Tfl 

1.  709 

3S6 

oil 

.5.  702 

1,454 

1.0' N 

4,231 

1,271 

.W7 
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"\'\Tien  the  Eegional  Director  dismisses  a  charge,  a  form  letter  is  sent 
to  the  complainant,  advising  him  of  the  action  taken  and  of  his  right 
to  seek  Board  review  of  the  Director's  action/*  The  letter  does  not 
specifiy  the  grounds  for  refusal  to  issue  a  complaint,  because  of  the 
Board's  desire  that  no  formal  statement  be  made  "limiting  its  juris- 
diction." '^  The  Board  has  taken  the  position  that  no  public  expla- 
nation should  be  offered  when  it  declines  to  entertain  charges  for 
reasons  lying  primarily  in  the  realm  of  administrative  policy.  The 
Board  may,  in  the  exercise  of  its  discretionary  power  under  the  Act, 
refuse  to  issue  a  complaint,  not  only  because  it  is  of  the  opinion  that 
the  charges  are  lacking  in  merit,  but  also  on  the  gromid,  for  example, 
that  the  case  is  not  suited  to  test  a  novel  question  of  law,  or  that  it  is 
not  sufficiently  significant  viewed  in  the  light  of  all  cases  with  which 
the  Board  is  confronted,  to  warrant  the  expenditure  of  the  time  and 
money  tliat  would  be  involved  in  its  development  and  decision. 

The  Board  asserts,  however,  that  the  complainant  is  always  able 
to  ascertain  the  grounds  informally  by  inquiring  of  the  Kegional 
Director.  For  tlie  benefit  of  persons  who  might  wisli  Board  review 
of  the  dismissal  and  who  might  not  know  the  informal  method  of 
ascertaining  its  grounds,  the  dismissal  letter  could,  without  serious 
danger  of  future  embarrassment  in  administration,  state  the  nature 
of  the  deficiency  in  the  case,  i.e.,  whether  there  is  a  lack  of  jurisdiction 
or  merit,  or  both,  and  refer  the  complainant  to  the  Regional  Director 
for  more  detailed  explanation. 

If  an  application  for  review  is  made,  the  files  in  the  case,  including 
all  supporting  information  furnished  by  the  person  filing  the  charge, 
and  the  records  and  memoranda  of  the  investigation  are  forwarded 
to  Washington  where  the  matter  is  studied  by  one  of  the  attorneys 
in  the  Litigation  or  Re\'iew  Divisions.-*^  A  memorandum  is  prepared, 
approved  by  the  attorney's  immediate  superior,  and  then  in-esented 
orally  to  the  Board  by  the  Secretary  or  one  of  his  assistants.  The 
Board  rarely  finds  it  necessary  to  give  extended  consideration  to  these 
mattei"S,  and  it  is  only  in  an  exceptional  case  tliat  the  action  of  the 
Regional  Director  is  disapproved.^^  No  attempt  has  been  made,  up 
to  the  present  time,  to  obtain  judicial  review  of  the  Board's  refusal 

24  Rules  and  Regulations  Art.  II,  Sec.  9.  No  time  limit  is  prescribed  by  the  rules  for  the 
filing  of  review  petitions.  This  defect  is  cured  by  the  dismissal  letter,  which  advises  the 
complainant  that  he  has  ten  days  in  which  to  file  his  appeal  with  the  Board.  Extensions 
of  time  have  been  freely  granted,  and  no  petition  has  been  dismissed  for  failure  to  file 
within   the  stated  period. 

Unfair  labor  practice  matters  are  not  closed  until  4  weeks  after  dismissal  or  with- 
drawal, at  which  time  the  employer  is  advised  that  the  case  has  been  closed :  in  the 
interval,  prior  to  the  notification  of  the  employer,  the  case  may  be  reopened  if  additional 
evidence  is  brought  to  light. 

25  Memorandum  from  Secretary  to  Regional  Directors  (M-293)  February  2,  19.39,  p.  2. 

28  There  is  no  reason  why  the  task  of  analyzing  applications  for  review  should  not  be 
handled  in  the  office  of  the  Secretary,  who  is  one  of  the  Board's  principal  officers.  The 
issues  involved  are  no  different  from  those  presented  by  requests  for  authorization  {infra, 
pp.  8-10),  and  would  seem  to  be  susceptible  of  the  same  type  of  handling.  The  assistance 
of  the  Litigation  or  Review  Divisions  should  be  invoked  only  where  difficult  questions 
of  law  are  raised  :  the  determination  of  the  questions  of  policy  involved  should  be  made, 
however,  by  the  person  most  familiar  with  this  aspect  of  the  Board's  work,  that  is,  the 
Secretary. 

-■  Uf  the  143  petitions  for  review  which  were  filed  with  the  Board  during  the  year  1938- 
.S9.  all  but  7  were  denied.  The  complaint  is  advised  of  tlie  Board's  action,  which  is  not 
iucoi'porated  in  a  formal  order  ;  if  the  petition  is  granted,  the  regional  director  is  instructed 
by  memorandum  to  proceed  toward  the  issuance  of  a  complaint.  Occasionally ;  further 
investigation  by  the  regional  office  is  required  before  Board  action  is  taken. 
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to  issue  a  complaint;  whether  such  relief  is  available  would  seem  at 
best  to  be  extremely  doubtful. ^^ 

Settlements. — If  the  investigation  reveals  that  the  charges,  or  some 
of  them,  are  probably  meritorious,  regional  officials  are  under  stand- 
ing instructions  to  make  every  effort  to  arrive  at  an  informal  settle- 
ment, agreeable  to  the  parties,  before  recommending  the  issuance  of 
a  complaint.^  The  employer  is  rarely  offered  more  favorable  terms 
for  closing  the  case  than  could  be  imposed  by  a  Board  order  if,  after 
hearing,  all  the  apparently  meritorious  charges  were  sustained.^" 

When  a  settlement  has  been  arranged,  the  attempt  is  always  made 
to  reduce  its  terms  to  writing.  Provision  is  made  for  the  withdrawal 
of  the  charge  at  such  time  as  the  employer  has  performed  his  obliga- 
tions imder  the  agreement,  thereby  enabling  the  Board  to  keep  the 
case  alive  until  compliance  with  the  Act  is  an  accomplished  fact.^^ 
Occasionally  a  settlement  agreement  is  submitted  to  the  Secretary 
for  his  comments,  but  this  is  done  only  if  the  Kegional  Director  is 
dubious  about  some  aspect  of  the  arrangement.^^  jf  ^  complaint  has 
been  authorized  i^rior  to  the  adjustment  of  the  controversy,  however, 
the  proposed  settlement  must  be  sent  to  Washington   for  Board 

28  Even  the  language  of  Rochester  Telephone  Corp.  v.  United  States.  307  U.S.  12.5  (19.39'), 
which  destroyed  the  so-called  "negative  order  doctrine",  leaves  grave  doubt  as  to 
whether  the  refusal  to  issue  a  complaint  under  the  Wagner  Act  would  be  reviewable. 
Compare  Amalgamated  Utility  Workers  v.  Consolidated  Edison  Co.  60  Sup.  Ct.  561  (1940)  ; 
Federal  Trade  Commission  v.  Klesner  280  U.S.  19  (1929)  :  United  States  ex  rel.  Chicago 
Great   Western  R.  Co.   v.   Interstate   Commerce  Commission,  294   U.S.    .50    (1935). 

28  It  is  probable  that  there  has  been  more  dissatisfaction  with  settlements  on  the  part 
of  complaining  unions  than  by  employers.  The  regional  directors  frequently  have  a  very 
delicate  task  to  perform  in  convincing  union  organizers  and  officials  that  an  adjustment 
is  the  most  desirable  way  of  handling  a  situation,  and  do  not  always  succeed  in  satisfying 
zealous  labor  representatives  that  their  appraisal  of  the  matter  is  correct. 

""  Occasionally  the  negotiation  of  a  settlement  may  necessitate  the  dro)){)ing  of  charges 
which  have  not  been  demonstrated  by  the  investigation  to  be  without  merit,  but  which 
nevertheless  might  possibly  fail  of  proof  at  a  hearing.  Edwin  S.  Smith,  one  of  the  members 
of  the  Board,  recently  described  the  duties  of  the  field  examiner  in  the  following  manner  : 
"He  should  not,  with  a  case  which  looks  promising  for  trial,  approve  a  settlement  which 
leaves  in  the  minds  of  the  employees  a  feeling  of  discouragement  due  to  their  belief  that 
the  Act  has  been  flouted  and  the  damage  inadequately  repaired.  On  the  other  hand,  he 
cannot,  if  his  own  estimate  of  the  case  is  that  it  cannot  be  fully  sustained,  insist  upon 
the  last  ounce  of  compliance  with  the  charge.  Above  all  he  will  be  properly  influenced  by 
the  consideration  which  I  have  stressed  above  that  a  voluntary  adjustment  by  the  employer, 
even  if  it  effects  only  a  partial  righting  of  the  wrong,  is  perhaps  of  more  assistance  to  the 
union  than  his  grudging  acceptance  of  a  court  decree.  Even  if  he  must  legally  watch  his 
step  carefully  in  tlie  future,  the  employer  who  has  been  defeated  in  the  courts  is  left  with 
a  feeling  that  he  has  been  worsted  by  the  union  and  is  in  no  mood  to  proceed  easily  to 
amicable  relations  with  it."  Address  before  Harvard  Law  School  students,  March  8,  1940, 
N.L.R.B.  Release  No.  R-2728,  p.  11. 

Settlement  agreements  typically  contain  provisions  for  the  reinstatement  of  discharged 
employees,  disestablishment  of  company  unions  and  the  like.  If  the  charge  alleges  a  vio- 
lation of  sec.  8(5),  provision  is  customarily  made  for  the  recognition  of  the  collective 
bargaining  representative  of  the  employees  or  the  submission  of  differences  between  the 
employer  and  his  employees  to  arbitration.  The  members  of  the  Board's  staff  have  always 
been  exhorted  not  to  act  as  arl>itrators  and  were  recently  instructed  to  avoid  even  the 
appointment  of  arbitrators.  Letter  from  Secretary  to  Regional  Directors  (M-916)  July  16, 
1939. 

^  It  should  be  noted  that  the  case  may  be  closed  as  adjusted  even  if  the  complainant 
refuses  to  withdraw  its  charge.  Proof  of  compliance  must  be  furnished  by  the  employer 
and  confirmation  thereof  secured  from  the  union,  in  the  form  of  a  letter  or  otherwise, 
before  the  case  is  finally  closed. 

In  the  event  that  the  employer  does  not  perform  his  obligations  under  the  agreement, 
the  sole  effect  of  the  settlement  is  to  delay  the  institution  of  proceedings  against  him. 
Unlike  stipulations  to  cease  and  desist  utilized  by  the  Federal  Trade  Commission,  the 
agreement  does  not  necessitate  the  formal  admission  by  the  employer  of  any  facts  upon 
White  House.  See  Bernstein,  op.  cit.,  p.  126. 
Board's   task   of  establishing  violations  is   not  facilitated   in   any  fashion. 

32  The  Board  has  given  the  regional  directors  full  discretion  in  the  matter  of  preauthor- 
ization  settlements.  It  should  be  noted,  however,  that  a  check  is  made  on  all  cases  closed 
in  this  matter  to  assure  that  the  regions  are  not  sanctioning  settlements  which  are  incon- 
sistent with  the  policies  of  the  Board.  Closed  case  reports  showing  in  detail  the  manner  in 
which  each  pending  matter  was  terminated,  including  a  copv  of  the  settlement  agreement. 
If  there  is  one,  must  be  transmitted  promptly  to  the  Secretary's  office,  where  they  are 
scrutinized  carefully. 
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approval.  This  variation  in  practice  is  a  consequence  of  the  Board's 
policy  with  respect  to  settlements.  In  order  to  facilitate  the  ne<jo- 
tiation  of  a  settlement  diirin<2:  the  investigation  of  charges,  the  re- 
spondent is  rarely  required  to  admit  his  guilt  by  stipulating  to  the 
entry  of  a  Board  order  or  a  consent  decree  of  a  Circuit  Court  of  Ap- 
peals. If  the  case  has  progressed  to  the  point  of  authorization  of  a 
complaint,  however,  Board  approval  is  not  given  to  a  settlement 
agreement  unless  it  contains  such  a  stipulation,  or  compelling  reasons 
appear  for  its  failure  to  do  so.^^ 

Since  approximately  one-half  of  all  unfair  labor  practice  matters 
were  settled  prior  to  the  issuance  of  a  complaint,  while  in  another  43 
pei'cent  the  charges  were  Avithdi'awn  or  dismissed,  only  about  8  percent 
of  the  total  required  the  issuance  of  a  formal  complaint  b^-  the  Board.^* 

Authorization  of  corn-plaints. — In  the  cases  which  cannot  be  disposed 
of  at  a  preliminary  stage,  the  Regional  Director  is  required  to  request 
the  Board  to  authorize  the  issuance  of  a  complaint.  A  form  of  request 
memorandum  has  been  prescribed,  in  order  to  simplify  the  task  of  re- 
viewing the  case  in  Washington.-'*''  The  report  is  customarily  prepared 
by  the  field  examiner  and  signed  by  the  Regional  Director;  concurrence 
therein  is  required  to  be  obtained  from  the  Regional  Attorney,  who,  if 
he  doubts  that  a  complaint  should  issue,  may  dissent  from  the  Direc- 
tor's conclusions. 

All  requests  for  authorization  are  reviewed  imder  the  supervision 
of  the  Secretaiy,  whom  the  Board  has  empowered  to  act  on  these  mat- 
ters. Many  cases  are  readily  disposed  of  by  him  and  the  Assistant  Sec- 
retary,''^ but  if  it  is  unusually  complex,  or  the  Regional  Director's  re- 
port incomplete  or  unclear,  the  matter  is  referred  to  a  member  of  tlie 
staff  for  the  preparation  of  a  memorandum  analyzing  the  problems 
involved.  It  is  said  that,  in  perhaps  half  of  the  cases,  it  is  necessary  to 
send  a  questionnaire  to  the  regional  office  in  order  to  obtain  additional 

33  Since  a  stipulation  for  a  Boarcl  order  or  consent  decree  is  permitted  only  if  a  complaint 
has  issued,  it  is  necessary  where  a  formal  order  is  agreed  tipnn  by  the  parties,  to  arranjie 
for  the  authorization  and  issuance  of  a  pro  forma  complaint  before  Board  approval  is 
given   to  the  settlement. 

■^' Of  the  12.277  cases  which  the  Board  had  finally  disposed  of  up  to  July  1,  1930,  6.0^5 
were  settled  and  5.234  were  either  witlidrnwn  or  dismissed  (supra,  note  2.")  prior  to  the 
issuance  of  a  complaint.  In  the  l;alance,of  the  cases  hearings  were  not  invariably  heid,  nor. 
ii'  starterl,  were  thoy  uniformly  completed.  Newly  discovered  evidence  ma.v  require  not  onl.v 
the  refusal  to  issue  a  complaint,  after  authorization  hps  Icen  obtained,  but  a;so  the  dis- 
missal of  a  complaint  either  before  or  diirins  a  hear'nc.  Evf=n  more  frequentl.v.  it  is  possible 
to  arrange  a  settlement  of  the  dispute  at  this  late  stage.  S'^ch  ad.i'ustments.  which  are  sub- 
.iect  to  Board  ajiproval,  are  generally  signed  by  the  respondent,  the  cliarging  part.v.  the 
Board's  attorney,  tlie  regional  director,  and  any  intervener.  During  the  first  4  years  of  the 
Boards  existence.  70  charges  were  withdrawn,  56  dismissed,  and  291  cases  settled  after 
issuance  of  a  complaint  but  before  the  issuance  of  a  decision. 

■'■^  Inst'uctions  for  prenarhig  request  memor.inda  a'-e  given  in  let^'ers  of  Secretar.v  to  Re- 
gional Directors  (M-5,3S)  June  1,  lOSg  ;  (M-594)  July  27.  193S.  The  report  is  not  to  be 
as  detailed  as  a  trial  lirief  or  a  field  examine-'s  report.  The  testimony  of  e.Tch  witness 
need  not  he  set  forth  ;  it  is  sufficient  to  state  that  credi'-Ie  evidence,  direct  or  circumstan- 
tial, is  availali'e  in  support  of  the  charges,  with  an  indication  of  the  regional  director's 
opinion  as  to  the  strength  of  such  evidence.  Full  information  as  to  the  employer  and  his 
business  must  be  supplied  for  the  determination  of  the  .iurisdictifinal  question.  A  state- 
ment of  the  efforts  made  to  secure  compliance  and  the  nature  of  the  employer's  defense 
niu'it  'ils"^  be  inclnd'vl.  The  Board,  in  this  conneetion.  has  given  specific  instructions  that 
epecial  efforts  be  made  to  communicate  with  emplo.vers  for  the  purpose  of  securing  their 
version  of  the  facts  and  exploring  the  possibilit.y  of  settlement.  Letter  from  Secretary  to 
Rec'rttial  Directors  (M-412)  February  IS,  19.38. 

3"  The  Board  recently  create^l,  effective  March  1,  1940,  the  position  of  Chief  Adminis- 
trative Examiner,  an  ofllcer  who  is  expected  to  assist  the  Secretary  in  the  supervision  of 
the  handling  of  cases  in  their  administrative  phases. 
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information.^"  This  frequently  involves  a  fiiither  investigation  of  the 
matter,  although  in  many  situations  the  information  is  available,  but 
has  inadvertently  been  omitted  from  tlie  authorization  memorandum. 
The  review  may  also  reveal  that  some  of  the  charges  are  supported  by 
the  evidence,  while  others  are  not;  in  that  event,  an  authorization  is 
given  to  issue  a  complaint  only  on  those  charges  which  appear  to  be 
sustainable. 

On  the  basis  of  his  subordinate's  review  of  the  case  and,  frequently, 
the  opinions  of  the  Litigation  Division  on  problems  of  a  purely  legal 
nature  and  of  the  Division  of  Economic  liesearch  on  tiie  economic 
aspects  of  the  matter,  the  Secretary  determines  whether  or  not  a  com- 
plaint should  issue."^  His  authority  does  not  extend  to  cases  in  which 
unusually  difficult  fact  situations  or  novel  questions  of  law  or  policy 
are  involved;  matters  of  this  type  must  be  submitted  to  the  Board. 
The  task  of  presenting  these  cases  to  the  Board  is  the  Secretary's, 
and  it  is  rare  that  the  Board  does  not  dispose  of  them  within  a  few 
minutes  after  he  has  completed  his  oral  abstract.  In  an  exceptional 
instance,  one  of  the  Board  members  ma}^  be  designated  to  study  the 
matter  more  fully,  before  tiiial  action  is  taken. 

The  infrequency  with  which  requests  for  authorization  have  been 
denied  ^'•'  opens  the  entire  authorization  procedure  to  reconsideration, 
particularly  in  light  of  the  time  and  elfort  that  it  entails.^'^  That 
there  have  been  compelling  reasons  for  centralization  is  beyond  doubt. 
When  the  Board  tirst  undertook  its  duties,  the  impending  attack  on 
tlie  constitutionality  of  the  Act  and  the  general  uncertainty  as  to  the 
policies  to  be  followed,  justiiied  close  scrutiny  to  every  stage  of  the 

^'  Some  ol'  the  detailed  information  which  is  not  contained  in  the  regional  director's  re- 
port can  be  obtained  from  an  examination  of  the  Board's  case  file.  Copies  of  all  charges 
must  be  sent  to  the  Secretary  s  office  soon  alter  they  are  filed,  and  weekly  reports  of  tueir 
status  must  also  be  submitted.  The  ma.i(ir  purpos.js  of  reviuiriufj  the  regional  offices  to 
supply  this  information  is  to  enable  the  Board  to  answer  any  inquiry  concerning  a  pending 
case  without  having  lo  communicate  with  the  field  staff,  and  to  check  on  the  activities  of 
the  regional  offices.  The  files  are  examined  periodically  to  ascertain  whether  cases  are  be- 
ing handled  with  sufficient  dispatch  :  if  the  iirogress  in  any  matter  appears  to  be  unneces- 
sarily slow,  the  regional  director  is  reciuested  to  proceed  more  rapidl.v. 

In  a  case  of  particular  importance  or  difficulty,  the  regional  director  may  request  the 
Secretary  by  telephone,  telegraph,  or  letter  for  the  latter's  advice  in  connection  with  prob- 
lems arising  out  of  the  investigation.  Occasionally  the  Secietary  may,  in  turn,  seek  the 
judgment  of  the  Board  members  before  instructing  the  regional  director  as  to  the  manner 
in  which  he  sliould  proceed.  Although  these  inriuiries  relate,  for  the  most  part,  to  settle- 
ment negotiations,  the  failure  to  adjust  the  controversy  may  in  some  instances  necessitate 
the  is.suance  of  a  complaint.  Under  these  circumstances,  of  course,  the  Secr;'tar.v  has  a 
much  more  intimate  knowledge  of  the  case  than  could  ordinarily  be  gleaned  from  a  perusal 
of  the  files. 

*''  Difficult  questions  of  jurisdiction,  or  the  effect  of  an  employer's,  change  from  a  part- 
nership to  a  corporate  form,  are  typical  of  the  problems  referred  to  the  Litigation  Division 
The  advice  of  the  Division  of  Economic  Reseacli  is  sought  on  jurisdictional  and  labor 
relations  matters  of  novelt.v  or  complexity.  See  supra,  note  IS. 

It  is  interesting  to  note,  in  tills  connection,  that  the  Board  has  been  held  to  have  ex- 
ceeded its  jurisdiction  in  onlv  one  case.  National  Labor  Relationx  Board  v.  Idaho-Mary- 
land Mines  Corp.,  98  F.  (2d)  129  (C.  C.  A.  9th.  19.S8)  :  of.  Xational  Labor  Rehitions 
Board  v.  Bradford  Dyeing  Ass'n.,  106  F.  (2d)  119  (C.  C.  A.  1st.  19.39).  cert,  granted 
60  Sup.  Ct.  .386  (1940).  It  has  itself  dismissed  complaints  for  lack  of  iurisdiction  on 
only  two  occasions.  Matter  of  Yellow  Cab  d-  Baaoaqe  Co.,  17  N.L.R.B..  No.  3S  (19.39)  ; 
Matter  of  ^an  Diego  Ice  rf-  Cold  Storafje  Co.,  17  S'.t.R.B..   No.  30    (19.301. 

38  During  the  year  ended  .Tune  .30.  19.3i9,  the  Secretary  or  the  Board  denied  .53  of  the 
5.t3  re  'uests  for  authorizations  made  by  the  regifmal  directors.  When  a  re(|uest  is  denied, 
the  regional  office  is  instructetl  to  attempt  to  secure  the  withdrawal  of  the  charge  brfore 
refusing  to  issue  the  comid.iint. 

^"  Even  when  the  Secretary  and  his  staff  are  not  busily  engagp<l  in  other  resrular  or 
special  tasks,  it  is  unusual  for  an  authorization  to  be  given  in  less  thnn  a  week's  time. 
If  the  matter  is  referred  to  the  Board  it  may  be  2  or  3  weeks  before  disposition  is  made. 
In  cnses  where  additional  information  is  sought  from  the  regional  offices,  there  is 
added  to  these  normal  time  intei-vals  the  period  which  is  occupied  b.v  the  interoffice 
correspondence  and  the  further  investigation  sometimes  necessitated  thereby. 
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administrative  process.*^  Similar  considerations  motivated  the  con- 
tinuance of  centralized  control  after  the  Supreme  Court  upheld  the 
validity  of  the  statute.  The  tremendous  influx  of  charges  necessi- 
tated the  elinination  of  unmeritorious  cases  in  order  to  diminish  the 
work  load,  a  task  which  could  be  performed  properly  only  by  the 
central  office,  since  Board  policy  was  still  largely  unarticulated. 

The  situation  is  now  considerably  changed.  Whereas  there  were 
only  2  volumes  of  Board  decisions  and  orders  covering  the  period  from 
December  7,  1935,  to  July  1,  1937,  there  are,  as  of  March  1,  1940,  19 
volumes.  With  such  a  considerable  body  of  precedents  to  guide  them, 
as  well  as  their  more  precise  understanding  of  Board  policy  acquired 
as  a  result  of  their  experiences  with  numerous  requests  for  authoriza- 
tion, regional  offices  should  be  equipped  to  exercise  broader  authority 
to  issue  complaints,  an  authority  which  the  Board  is  empowered  to 
vest  in  them  by  section  10  (b )  of  the  Act.*^ 

Any  decentralization  of  authority  to  issue  complaints  would,  of 
course,  require  that  Regional  Di recto i-s  be  instructed  to  submit  to 
Washington  all  cases  in  which  novel  or  difficult  questions  of  law  and 
policy  appear  to  be  raised,-'^  and  that  they  be  apprised  regularly,  by 
memoranda,  not  only  of  broad  changes  in  Board  policy,  but  also  of 
specific  types  of  cases  which  should  be  discussed  with  the  Board  prior 
to  the  issuance  of  a  complaint.**  A  liberal  sampling  of  case  files  by 
the  Secretary's  office  would  reveal  any  tendency  on  the  part  of  a  Re- 
gional Director  to  grapple  with  borderline  situations  without  seeking 
assistance  from  Washington,  and  appropriate  disciplinary  action  could 
readily  be  taken.'*^  The  proposed  plan  would  preserve  what  is  believed 
to  be  one  of  the  major  benefits  of  the  present  authorization  method 
the  diversion  of  the  force  of  local  pressures  from  the  regions,  where 
they  are  most  keenly  felt,  to  Washington,  where  their  effect  is  negli- 
gible. Since  the  Board  would  still  retain  ultimate  control  oyer  the  is- 
suance of  complaints,  regional  officials  could  continue  their  present 
practice  of  referring  disgruntled  complaints  to  the  Board  as  the  body 

*i  In  several  of  the  early  cases,  notably  those  which  ultimately  reached  the  Supreme 
Court  for  the  determination  of  the  validity  of  the  Act,  the  Board  or  one  of  its_  membprs 
presided  at  the  hearings.  During  the  formative  period,  furthermore,  all  complaints  were 
i.„„„f..«/i   t^  ho  nr»r.i-«vr.<i   ns  to  form   hv   the  Washinzton   office  before  they   were  issued. 
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^^Ifconrpare" Rules  and  Regulations,  Art.  TV,  Sec.  1   (c),  authorizing  the  Regional  Direc- 
tors "to  issue  and  cause  to  be  served  complaints  *  *  *  in  accordance  with  Section  10  (b) 

^43  Several  officials  of  the  Board  have  expressed  their  opinions  that  no  real  diminution  of 
burden  would  be  accomplished  by  the  proposed  change  because  the  cases  which  the  re- 
gional directors  would  be  required  to  submit  to  the  Secretary  would  be  the  only  matters 
which  consume  anv  time  under  the  present  system.  As  a  result,  it  is  said,  the  sole  saving 
would  be  the  relatively  little  time  now  spent  in  the  consideration  of  the  simpler  cases.  It 
should  be  observed,  however,  that  the  time  so  spent,  while  perhai)s  inconsiderable  in  any 
single  matter,  is,  when  the  aggregate  number  of  cases  is  taken  into  account,  of  some  mag- 
nitude. The  redemption  of  time  devoted  to  virtually  perfunctory  efforts  of  this  type  would 
surelv  represent  sound  administration. 

One  need  refer  only  to  the  Board's  own  experience  in  respct  of  authorization  matters, 
to  provide  pracrmatie  support  for  this  contention.  While  the  Board  has  found  but  a  few 
occasions  to  disagree  with  the  Secretary's  recommendations,  and  the  vast  maiority  of  mat- 
ters are  disposed  of  rapidly,  the  total  amount  of  time  which  has  been  devoted  merely  to 
listening  to  the  Secretary's  presentation  of  the  simpler  cases,  has  been  rather  substantial. 
To  the  extent  that  the  Secretary's  doubts  as  to  Board  policy  are  removed,  the  number 
of  matters  submitted  by  him,  and  hence  the  time  spent  by  the  Board  in  disposing  of  them, 
is  reduced.  The  preservation  of  the  Board's  energies  in  this  respect  should  be  paralleled 
in  the  Secretary's  office,  where  only  matters  as  ro  which  the  regional  directors  are  in 
doubt  should  be  considered. 

«  There  would,  of  course,  be  no  net  saving  of  time  nnd  expense  if  hearings  were  held 
in  any  quantity  of  cases  in  which  Board  policy  v.onld  have  dictated  nonaction. 

^A  further  check,  which  will  be  available  for  -n  indefinite  period,  is  provided  by  the 
supervision  by  the  Litigation  Division  of  the  preparation  of  cases  for  hearings.  Infra,  note 
90.  If  the  regional  office  has  determined  to  I'rocped  with  a  case  involving  a  novel  ques- 
tion of  law,  but  the  Litigation  Division  believes  thiit  it  is  not  an  ideal  test  case,  this  ad- 
vice could  be  relayed  to  the  region  in  time  to  avert  any  error. 
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responsible  for  the  refusal  of  the  regional  director  to  proceed  with  a 
case. 

A  furtlier  problem  is  presented  by  the  number  of  instances  in  which 
further  investigation  has  been  necessary  after  autliorizations  have  been 
requested.  In  part  this  is  a  personnel  problem.  But  in  many  cases  in 
which  the  Secretary's  office  requested  further  investigation,  the  data 
were  already  at  hand  in  the  regional  otHce.  A^liat  was  faulty  in  these 
instances  was  the  Regional  Dii-ector's  request  for  authorization  to  issue 
a  complaint.  Here,  rapid  disposal  was  handicapped  by  inadequacies 
in  interoffice  commmiications,  rather  than  by  inadequacies  connected 
with  the  handling  of  the  matters  themselves.^^ 

ComyJahits. — After  the  issuance  of  a  complaint  has  been  authorized, 
the  legal  staff  of  the  regional  office  proceeds  to  draft  a  complaint  pre- 
dicated upon  the  filed  charges  and  the  results  of  the  field  examiner's 
investigation.^"  The  complaint  specifies  the  alleged  violations  of  the 
Act,  and  contains  a  notice  of  the  time  and  place  of  hearing.  A  copy  of 
the  charge  is  attached  to  the  complaint,  and  a  copy  of  the  Board's  rules 
and  reiiulations  is  furnished  at  the  same  tune.  Service  is  generallv 
personal  but,  in  some  situations,  has  been  effected  by  registered  mail 
sent  to  the  principal  office  or  place  of  business  of  the  respondent  or 
other  parties  to  whom  notice  is  given.*^ 

Wliile  the  respondent  is  generally  well  aware,  by  virtue  of  the  con- 
ferences held  during  the  investigation  of  charges,  of  the  ultimate  issues 
to  be  tried,  there  have  been  numerous  instances  in  which  complaints 
were  drafted  in  such  general  terms  that  the  trial  examiners  were  com- 
pelled either  to  grant  requests  for  bills  of  particulars  made  by 
respondents  *^  or  motions  to  amend  the  complaint  made  by  Board  at- 


*«  It  should  be  boroe  in  mind,  furthermore,  that  the  field  attorneys  who  draft  complaints 
and  prepare  cases  for  hearing  rarely  begin  their  examination  of  the  files  until  after  the 
Board  has  authorized  proceedings.  Under  tlie  proposed  plan  of  decentralization,  the  actual 
issuance  of  the  complaint  would  not  occur  until  after  the  legal  staff  had  made  its  analysis 
of  the  ease,  a  study  which  they  are  peculiarly  competent  to  perform.  See,  in  this  connec- 
tion, iiiiru.  note  00. 

*'  The  field  investigation  frequently  discloses  unlawful  activities  which  differ  consider- 
ably fr.«ni  those  alleged  in  the  charge.  In  this  event,  or  if  additional  unfair  labor  practices 
liave  occurred  after  the  charge  was  filed,  the  complainant  is  given  an  opportunity  to  file  an 
amended  charge  which  will  correctly  reflect  the  entire  situation  as  it  exists  at  the  time  the 
complaint  is  drafted.  The  Board  is  extremely  careful,  both  before  and  during  trial,  to  make 
sure  that  the  charge,  as  amended  or  supplemented,  covers  every  unfair  labor  practice 
alleged  in  the  complaint  or  any  amendments  thereto.  This  practice  is  a  consequence  of  the 
ambiguous  meaning  of  the  following  provisions  of  sec.  10  (b)  of  the  Act;  "Whenever  it  is 
charged  that  any  person  has  engaged  in  or  is  engaging  in  any  such  unfair  labor  practice, 
the  Board  *  *  *  sh:ill  have  power  to  issue  *  *  *  a  complaint  stating  the  charges  in  that 
respect  *  *  *"  While  tlie  statute  might  be  construed  as  limiting  the  Board's  jurisdiction 
to  those  matters  specifically  alleged  in  the  charge,  the  formal  amendment  of  the  charges 
is  now  uniformly  made,  upon  the  discovery  of  additional  violations,  in  order  to  avoid  any 
possibility  of  having  the  Board's  order  upset  on  a  procedural  ground.  See,  e.  g.,  National 
Labor  Relations  Board  v.  Hoijwood  Betinning  Co.,  98  F.  (2d)  97  (C.  C.  A.  2d,  19.38),  where 
the  Court  reversed  a  Board  order  directed  against  a  successor  company  to  the  original 
respondent,  on  the  basis  of  an  amendment  to  the  complaint  made  during  the  hearing,  be- 
cause no  charge  had  been  filed  against  the  successor  company.  But  cf.  National  Licorice 
Company  v.  National  Labor  Relations  Board,  60  Sup.  Ct.  .509  (1940),  where  it  was  held 
that  amendments  to  the  charge  need  not  be  obtained  before  the  Board  may  deal  "with  un- 
fair la'rjor  practices  which  are  related  to  those  alleged  in  the  charge  and  which  grow  out 
of  them  while  the  proceeding  Is  pending  before  the  Board." 

*^  Where  unions  or  other  parties  have  appeared  by  attorney,  either  at  the  time  the  charge 
is  filed  or  thereafter,  all  formal  notices  and  orders  are  sent  to  counsel.  Memorandum  from 
Secretary  to  Regional  Directors  (M-:i)  February  6,  19.36. 

**  Bills  of  particulars,  which  may  be  requested  pursuant  to  the  Board's  general  motion 
rules  (Rules  and  Regulations,  Art.  II,  Sees.  14—16),  have  most  frequently  been  granted 
where  the  complaint  alleged  that  the  respondent  "by  his  agents,  servants,  and  employees" 
or  "by  the  above  and  other  acts"  had  committed  specified  unfair  labor  practices,"  and 
the  respondent  desired  to  obtain  the  names  of  his  agents,  or  a  more  precise  indication  of 
the  nature  of  the  "other"  acts.  Particulars  are  generally  not  furnished  when  they  would 
necessitate  the  disclosure  of  the  identity  of  Board  witnesses,  as,  for  example,  where  the 
complaint  alleges  coercion  of  employees,  members  of  the  complaining  union.  Whenever  the 
trial  examiner  denies  a  motion  for  a  bill  of  particulars,  he  advises  the  respondent  that  if  his 
ruling  occasions  the  surprise  of  the  respondent  during  the  hearinff,  a  continuance  will  be 
granted.  It  is  said  that  there  have  been  very  few  instances  in  whicli  the  respondent  has 
subsefpiently  requested  a  continuance,  the  adjournment  of  hearings  generally  being  neces- 
sary only  when  amendments  of  the  complaint  are  made.  See  infra,  note  50. 
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torneys  during  tlie  liearing.^o  Although  the  parties  are  adequately  pro- 
tected, where  particulars  are  furnished  or  denied  or  the  complaint 
amended,  by  the  granting  of  continuances  during  the  trial/'^  the  filing 
of  imperfect  complaints  is  unquestionably  one  of  the  factors  which 
has  militated  against  the  Board's  acquiring  a  reputation  for  orderly 
and  expeditious  hearings.'"'- 

Ansioers. — Respondents  have  a  statutory  right  to  answer  a  com- 
plaint.^^ Too  rarely  have  they  heeded  the  Board's  request  that  the 
answers  "contain  a  short  and  simple  statement  of  the  facts  which 
constitute  the  grounds  of  defense;"  ^*  not  more  than  one  out  of  every 
five  pleadings  contains  anything  other  than  blunt  denials  of  all  the 
allegations  of  the  complaint.  The  inutility  of  at  least  some  of  the 
answers,  however,  may  be  partiall}^  attributed  to  the  complaints  to 
which  they  are  addressed;  the  failure  to  be  sufficiently  explicit  in  the 
complaint  is  justifiably  met  by  general  denials. 

In  the  unusual  case  in  which  the  answer  truly  serves  the  functions 
of  a  responsive  pleading,  it  is  of  great  value  in  clarifying  the  issues  and 
thus  reducing  the  size  of  the  record  and  tlie  time  consumed  by  the 
hearings.  It  is  almost  always  possible,  on  the  basis  of  the  respond- 
ent's failure  to  deny  or  his  admission  of  the  allegations  of  the  com- 
plaint concerning  tlie  jurisdiction  of  the  Board,  to  arrange  for  a 
stipulation  as  to  these  facts.  The  failure  to  controvert  other  types 
of  allegations  may  clear  the  way  for  additional  stipulations.  Unless 
a  stipulation  can  be  obtained,  however,  the  Board  does  not  avail 
itself  of  the  provision  in  its  rules  of  practice  which  states  that  the 

s"  In  connection  with  amendments  made  at  the  hearinjr.  it  should  be  noted  that  continu- 
ances are  granted  only  if  the  complaint  is  altered  substaiiti:illy  thereby  ;  if  the  eflTect  of  the 
amendment  is  merelj-"  to  add  another  name  to  a  list  of  persons  allegedly  the  victims  of 
discriminatory  discharfires,  for  example,  the  hearing  is  not  hnlted.  In  some  cases,  the  trial 
examiner  does  not  grant  a  continuance,  but  refuses  to  permit  proof  to  be  adduced  on  the 
new  issues  until  the  parties  have  had  a  reasonable  time  to  prepare  to  meet  them. 

At  the  close  of  the  hearing,  it  is  customary  for  the  trial  attorney  to  move  to  conform  the 
pleadings  to  the  proof.  This  motion  is  said  to  cover  minor  ina^'curacies  in  the  complaint, 
such  as  errors  in  dates,  names,  and  places.  The  Board  has  been  unwilling  to  utilize  the 
motion  for  the  purpose  of  amending  the  complaint  to  cover  issues  which  have  been  litigated, 
but  which  were  inadvertently  omitted  from  the  pleadings.  See,  e.g..  Matter  of  Titmus  Opti- 
cal Company,  9  N.L.R.B.  1026  (1938)  (Board  authorized  issuance  of  amended  complaint. 
The  parties"  subsequently  stipulated  that  the  amended  charge  and  comi))aint  lie  regardeil 
as  substituted  for  the  original  charge  and  complaint  and  that  the  record  in  the  original 
hearing  be  considered  as  based  on  the  amended  pleadings)  ;  Matter  of  Williams  Coal  Com- 
punij,  11  N.L.R.B.  579.  591  (19.39)  (Board  ordered  that  the  complaint  be  amended  and 
gave  the  parties  five  days  in  which  to  answer  the  amended  complaint  and  to  request  a 
hearing  on  the  additional  matters.  No  further  hearing  was  sought).  There  would  seem  to 
be  no  reason,  however,  for  the  Board  to  restrict  the  motion  to  conform  the  pleadings  to  the 
jiroof  to  unsultstantial  m.-itters  :  the  accepted  court  practice  now  permits  for  the  inclusion  in 
the  pleadings  of  any  issues  wliich  have  been  fully  heard.  See  Federal  Rules  of  Civil  Proc*'- 
dure.  Rule  15(h).  "When  issues  not  raised  by  the  pleadings  are  tried  by  express  or  implied 
consent  of  the  parties,  they  shall  be  treated  in  all  respects  as  if  they  had  been  raised  in 
the  pleadings." 

81  See  Natiopal  Lahor  Relationn  Board  v.  Renn'nfifon  Rand,  Inc.,  94  F.  (2d)  802.  87.3 
(C.  C.  \.  2d.  1938).  certiorari  denied.  304  U.S.  57R  (1938),  where  .Tudge  Learned  Hand 
made  the  following  pithy  remark  :  "The  examiner  did  deny  a  bill  of  particulars,  but  that 
could  not  have  seriously  prejudiced  the  respondent.  Such  a  bill  is  important  only  when 
a  party  must  meet  his  adversar.v"s  case  without  opportunit.v  to  prepare;  it  is  of  slight 
value  in  a  trial  by  hearings  at  intervals.  The  notion  that  its  absence  really  handicapped 
the  respondent  in  its  cross-examination  seems  to  us  illusory." 

•'•- Mac!\  if  tht'  criticism  of  the  quality  of  complaints  could  be  promptl.v  dissipated  if  the 
Litigation  Division  were  to  rescind  its  Instructions  to  the  field  staff  renuiring  the  inclusion 
in  every  complaint  of  the  catch-all  allegation  that  the  emplo.ver  committed  certain  viola- 
tions of  tho  Act  "by  the  atiove  and  other  acts."  Supra,  note  49.  This  phrase  is  ,at  best  of 
questionable  utility  and,  to  the  extent  that  it  does  enable  the  Board  to  direct  its  orders  to 
matters  not  alleged  in  the  complaint,  it  duplicates  the  function  pe;rformed  by  the  principle 
th.it  litigated  issues  are  regarded  as  raised  by  the  pleadings.  See  supra,  note  50. 

83  Sec.  10(b)  of  the  Act.  No  time  is  stated  in  which  answers  are  to  be  fiied.  The  Board's 
rules,  however,  allow  10  days.  Rules  and  Regulations.  Art.  II,  Sec.  10.  The  answer  is  re- 
quired to  be  in  wHting,  verified  by  the  respondent  or  a  duly  authoi-iiied  agent,  with  3 
copies,  with  the  rezional  director  who  issued  the  complaint.  Id.,  sec.  11.  The  regional  di- 
rector may,  and  frequently  does,  extend  the  time  to  answer.  Id.,  sec.  12.  Amendments  are 
IJermitted  as  a  matter  of  right  at  "n'-  tim»»  l)efore  hearing.  Id.,  sec.  1-3. 

"  Rules  and  Regulations,  Art.  II,  Sec,  10. 
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failure  to  deny  is  to  be  reo-arded  as  an  admission,  but  proceeds  to 
adduce  e\'idence  on  the  particular  issues.^^ 

Parties  to  the  proceedings. — Although  section  10(b)  of  the  Act 
requires  that  notice  of  hearing-  be  given  only  to  employer-respondents, 
the  Board  has  provided  in  its  regulations  for  the  service  of  copies  of 
the  complaint  on  three  other  categories  of  persons  interested  in  the 
■outcome  of  the  proceedings;  ^^  (1)  the  individuals  or  labor  organiza- 
tions filing  the  charge ;  (2)  any  bona  fide  labor  organization  which  is  a 
party  to  a  contract  Avith  the  employer,  the  vaUdity  of  which  is  in 
question;  '"'  and  (3)  any  labor  organization  which  is  alleged  to  be  a 
company  union. '^^  The  complainant  and  any  union  whose  legitimacy 
is  not  attacked  by  the  complaint  automatically  become  parties  under 
the  Board's  rules,  but  alleged  company  unions  are  required  to  petition 
to  intervene  in  order  to  acquire  party  status.^''  Since  the  Board  has 
determined,  as  a  matter  of  sound  policy,  to  permit  labor  organizations 
to  defend  themselves  against  an  imputation  of  being  employer- 
dominated,  and  they  are  thus  almost  invariably  permitted  to  par- 
ticipate in  the  proceedings  as  interveners,*^"  one  may  suggest  that  a 
step  of  administrative  red  tape  may  readily  be  eliminated  by  making 
such  unions  parties  in  the  firet  instance.  The  filing  and  granting  of 
motions  to  intervene  is  now  a  mere  formality  which  could  well  be 
dispensed  with. 

•""Because  of  the  langiiasre  of  sec.  10(c)  of  the  Act,  which  authorizes  the  entry  of  a  cease 
anrt  flesist  order  "if  upon  all  the  testimony  taken,  the  Board  shall  be  of  the  opinion"  that 
unf.Tir  labor  practices  have  been  committed,  Ihe  Board  has  taken  the  position  that,  as  a 
matter  of  precaution,  it  should  not  base  its  findings  of  facts  on  anything  other  than  evi- 
deiic'='  artdnced  at  a  hearing,  or  facts  admitted  by  appropriate  stipulations.  The  Board  may 
possibly  be  overly  cautious  in  this  respect ;  it  is  perhaps  unlikely  that  a  reviewing  court 
would  permit  a  respondent,  who  is  fully  on  notice  of  the  Board's  rules  (which,  as  noted, 
accompany  the  service  of  each  complaint),  to  object  to  a  finding  based  on  an  allegation 
which  he  failed  to  deny  in  his  answer. 

''^  Rules  and  Regulations.  Art.  II,  Sec.  5  :  Xotice  is  not  afforded  to  persons  whose  interest 
in  the  proceedings  is  too  remote  to  support  a  petition  for  intervention.  Thus,  a  nonunion 
employee  would  lie  affected  by  a  Board  order  requiring  his  employer  to  bargain  collectively 
with  a  union  which  he  refuses  to  join,  but  he  would  not  be  permitted  to  intervene  en  that 
basis.  Similarly,  a  person  wjio  is  hired  to  replace  strikers  would  be  affected  by  an  order  of 
reinstatement,  but  since  his  presence  in  the  proceedings  would  be  of  no  utility,  he  is  not 
given  notice  thereof. 

^'  While  the  statute  does  not  require  the  giving  of  notice  to  unions  whose  contracts  are 
in  issue,  it  was  generally  believed — a  view  shared  by  the  Board — that  the  Supreme  Court 
had  held  in  ConsoVidnted  Edison  Co.  v.  yational  Lohor  Relations  Board,  305  U.S.  197 
(10"s;),  That  tliese  unions  were  entitled  to  be  heard  before  the  Board  could  make  an  order 
invalidating  the  contracts.  The  recent  decision  in  National  Licorice  Co.  v.  National  Labor 
Relations  Board.  60  Sup.  Ct.  ."SeO  (1940).  makes  it  dead,  however,  that  the  Court  does  not 
interpret  its  earlier  decision  in  this  light :  on  the  contrary,  it  is  stated  that,  so  long  as 
the  Board's  order  is  not  directed  to  the  contracting  labor  organization  or  employees,  they 
are  not  "indispensable  parties"  to  the  procee lings. 

The  Board  has  not  altered  its  practice  because  of  this  recent  elucidation  of  the  Consoli- 
dated Edison  case.  Even  before  that  decision,  it  had  been  the  policy  of  the  Board  to  apprise 
unions  whose  contracts  were  under  attack  of  the  commencement  of  proceedings,  and  to 
permit  them  to  intervene.  See  Hearings,  supra,  note  10,  at  558.  In  the  proceedings  which 
gave  rise  to  the  Consolidated  Edison  case,  the  Board,  intending  to  serve  the  union  whose 
contracts  were  in  issue,  orroneouslv  served  the  wrong  local  of  the  union.  See,  also.  National 
Labor  Relations  Board  v.  Coivell  Portland  Cement  Co.,  108  F.  (2d)  198  (C.C.  9th,  1939). 
where  the  complaint  was  erroneously  served  on  the  secretai-y  of  the  State  Federation 
of  Labor. 

^■^  Xotice  is  given  to  alleged  company-dominated  unions  despite  the  holding  in  National 
Labor  Relations  Board  v.  Pennsiilrnnia.  Greyhound  Lines,  Inc.,  303  U.S.  261  (1938),  that 
such  unions  are  not  entitled  to  bf^  heard. 

5»  T'nder  sec.  10(b)  of  the  Act.  it  is  discretionary  with  the  Board  to  permit  persons  to 
intervene  in  its  proceedings.  Intervention  practice  is  governed  by  Rules  and  Regulations, 
Art.  II.  Sec.  19.  Alleged  company  unions  are  limited  in  their  participations  to  the  issues 
in  which  They  are  interested,  namely,  the  alleirations  of  domination  or  interference  with 
their  formation  or  administration.  The  Board  followed  a  liberal  intervention  policy  prior 
to  the  adoption  of  the  current  party  rules,  and  only  in  rare  instances  did  it  refuse  to  permit 
even  an  alleged  company  union  to  participate  in  the  proceedings.  See,  e.g..  National  Labor 
Relations  Board  v.  Prnvsiilrania  Crei/houvd  Lines.  Tnc.,  303  U.S.  261  (1938).  But  comnare 
M.itter  of  Star  Publishing  Co..  4  X.L.R.B.  498  (1937),  aff'd  97  P.  (2d)  465  (CCA.  9th. 
1938)  (intervention  denied  to  persons  replacing  employees  who  had  allegedly  been  the 
Tictims  of  discriminatory  discharges). 

""  The  only  situation  in  which  a  company  union  is  now  denied  the  right  to  intervene  is  one 
in  which  it  has  been  declared  bv  the  Board,  in  an  earlier  proceeding,  to  he  <a  company  union. 
See.  p.g.,  iratter  of  yretropoUtan  Enqineering  Co..  8  X.L.R.B.  670  (1938).  But  cf.  Matter 
of  Pittsburgh  Plate  Glass  Co.,  15  X.  L.R.B.  No.  58  (1939). 
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There  is  considerable  doubt  as  to  the  widsom  of  the  Board's  current 
practice  of  making  the  persons  who  filed  the  charges  parties  to  the 
proceedings :  That  their  interests  should  be  represented  is  axiomatic, 
but  it  is  not  nearly  so  clear  that  they  should  be  permitted  to  participate 
actively  in  the  case,  as  least  until  the  hearing  has  been  terminated  at 
which  time  they  would  continue  to  be  allowed  to  hie  exceptions  to  the 
intermediate  report  {infra,  pp.  23,  et  seq.).  The  Board  is  represented 
at  each  complaint  hearing  by  an  attorney  whose  duty  it  is  to  mal:e  "a 
complete  and  legally  impregnable  record  that  will  pass  the  scrutiny 
of  the  court"  although,  the  instructions  continue : 

This  does  not  mean  that  the  Regional  Attorney  must  conceiA-e  of  himself  as  a 
prosecuting  attorney,  whose  objective  is  to  have  the  complaint  sustained  at  any 
cost.  Although  it  is  not  his  duty  to  assist  the  respondent  affinnarively  in  any 
way,  he  should  be  careful  not  to  ignore  any  evidence  which  may  come  to  his  atten- 
tion, even  though  such  evidence  may  tend  to  prove  that  the  complaint  sliould  be 
dismissed.®^ 

The  trial  attorney  is,  nevertheless,  essentially  an  advocate,  entrusted 
with  the  task  of  establishing  the  truth  of  the  charges  contained  in  tlie 
complaint,  so  that  there  seems  to  be  little  occasion  for  the  further 
appearance  of  the  person  or  organization  which  originalh'  tiled  the 
charges.''-  A  very  considerable  amount  of  time  is  now  consumed  in 
some  hearings  by  the  reexamination  and  recross-exami nation  of 
witnesses  by  counsel  for  these  parties.  In  the  hated  atmosphere  in 
which  labor-relations  cases  are  frequently  tried,  such  largely  repitious 
exercises  may  become  extremely  vexatious  to  respondents,  exacerbat- 
ing proceedings  which  are  already  none  too  amicable.  Since  neither 
statute  nor  Constitution  compels  a  contrary  course,  the  Board  might 
advantageously  cease  its  present  practice  of  permitting  complainants  to 
participate  at  the  trial  stage.*'^  As  the  Supreme  Court  has  recently 
stated  with  some  force,  the  cases  before  the  Board  are  brought  not  to 
vindicate  private  rights,  but  to  eft'ectuate  broad  social  policies  whose 
enforcement  iucidently  bestows  benefits  or  confers  protection  upon 
individuals."^  The  Federal  Trade  Commission,  in  somewhat  analoofous 
circumstances,  has  steadfastly  refused  to  permit  intervention  by  those 
who  wish  to  support  the  complaints  issued  by  it,  and  has  not  regarded 

81  Instructions  to  Staff  Members.  September  17.  1935,  pp.  9-10. 

•-The  trial  attorney,  if  he  performs  his  duties  properl.v.  should  be  fully  copniznnt  of  all 
the  evidence  available  in  support  of  the  complaint  as  well  as  the  theory  of  the  "com- 
plainant' as  to  the  manner  in  which  the  case  should  be  developed.  In  the  course  of  prepar- 
ing for  trial  he  is  instructed  "to  cooperate  throughout  with  the  attorney  or  representatives  of 
the  party  making  the  charge,"  a  relationship  which  generally  is  continued  during  the  hear- 
ing. The  statute  [sec.  10  (b  I  1  and  the  Board's  rules  (Rules  and  Regulations.  Art.  II.  Sec.  25) 
permit  any  party  to  appear  in  person  or  by  an.v  representative  he  selects.  Emplo.vers  are 
almost  uniformly  represented  by  counsel ;  and  labor  organizations,  while  occasionall.v 
appearing  through  their  officers  or  business  agents,  are  retaining  legal  representatives 
with  increasing  frequency. 

Under  a  recently  promulgated  rule  (Rules  and  Regulations.  Art.  VII),  no  former  em- 
ployee of  a  regional  oflBce  may  engage  in  practice  before  the  Board  "in  any  capacity  in 
connection  with  any  case  or  proceeding  which  was  pending  in  the  Regional  Office  to  which 
he  was  attached  during  his  employment  with  the  Board."  Former  members  of  the  Washing- 
ton staff  are  sub.iect  to  the  same  disability  In  respect  of  cases  pending  before  the  Board  or 
any  of  its  regional  offices  at  the  time  of  their  employment. 

"3  But  cf,  the  statement  of  Joseph  A.  Padway  in  Hearings,  supra,  note  10,  at  1157-1158, 
1160,  to  the  effect  that  an  unlimited  right  of  intervention  should  be  given  to  all  interested 
labor  organizations. 

6*  See  Amulgamnted  VtUitij  Workers  v.  Consolidated  Edison  Co.,  60  Sup.  Ct.  561  af>40)  ; 
National  Licorice  Co.  v.  National  Labor  Relations  Board,  60  Sup.  Ct.  (1940).  Compare  the 
First  Annual  Report,  p.  2.3  :  "*  *  *  the  Board  has  interpreted  the  act  as  not  conferring  a 
private  right  of  action  upon  the  person  or  labor  organization  making  the  charge,  hut  as 
placing  upon  the  Board  the  responsibility  for  enforcing  the  public  policy  which  the  act 
embodies   ■*   *   *." 
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as  parties  those  who  initiated  its  action  by  filing  charges  against  the 
respondent.  In  order  to  reduce  expenditure  of  time,  to  eliminate  a 
frequent  source  of  added  friction,  and  to  retain  control  over  its  own 
trial  hearings,  the  Board  should  follow  the  lead  of  its  older  colleague, 
upon  whose  procedure  its  own  is  so  closely  patterned.''^ 

Time  and  place  of  hearings. — Although  section  10(b)  of  the  Act 
requires  only  5  days  notice  of  hearing,  and  the  Board's  rules  have  in- 
creased the  interval  to  10  days,  as  a  matter  of  practice  more  than  half 
of  the  cases  are  marked  by  a  lapse  of  at  least  15  days  between  the  serv- 
ice of  the  complaint  and  the  commencement  of  the  hearing."®  This 
situation  is  largely  a  reflection  of  the  Board's  liberal  policy  in  respect 
of  the  granting  of  adjournments,  since  only  in  rare  instances  is  more 
than  10  days'  notice  given  initially. 

Hearings  are  normally  held  in  the  community  in  which  the  alleged 
urifair  labor  practices  occurred  in  order  not  to  discommode  the  wit 
nesses  or  to  increase  the  expenses  of  either  the  Board  or  the  parties"' 
If  there  are  no  convenient  facilities  at  hand,  however,  the  hearing  m.ust 
necessarily'  be  held  elsewhere.  Either  the  offices  of  the  Board  or  other 
Government  or  public  facilities  are  almost  invariably  utilized  as  the 
hearing  rooms. 

Trial  examiners. — The  Board's  hearings,  which  are  open  to  the 
public,  are  conducted  by  a  trial  examiner,  who  is  designated  by  the 
Chief  Trial  Examiner,  in  the  name  of  the  Board,  shortly  prior  to  the 
hearing  date,  and  whose  identity  is  unknown  either  to  the  regional  staff 
or  the  parties  until  the  time  of  the  liearing.^^  He  is  chosen  from  the 
Trial  Examiners  Division  ^^  which  is  a  permanent  unit  of  the  Board, 

*5  Compare  the  practice  of  the  Post  Office  Department  in  fraud  order  cases,  the  Federal 
Alcohol  Administration  in  proceedings  to  suspend  or  revoke  permits  where  the  permittee 
has  engaged  in  unfnir  trade  practlr-es.  and  the  Federal  Communications  Commission  in 
proceedings  to  revoke  station  licenses.  None  of  these  agencies  permit  the  person  who  in- 
stigated official  action  by  complaining  of  the  activities  which  are  in  issue  to  appear  in  sup- 
port of  the  Government's  case. 

*«  See  Appendix  A.  No  stastics  are  available  as  to  the  time  which  elapses  between  the 
authorization  of  complaints  and  the  hearing.  The  designation  of  a  hearing  date  is  made 
by  the  Chief  Trial  Examiner  upon  receipt  of  a  request  from  the  Regional  Director,  and 
after  the  Litigation  Division  has  indicated  its  approval  of  the  manner  in  which  the  case 
has  been  prepared  for  trial.  See  infra,  note  fiO.  The  date  selected  depends  upon  a  variety 
of  considerations  including,  among  others,  the  number  of  cases  already  assigned  for  the 
day  in  question  (liecanse  of  the  limited  staff  of  trial  examiners,  it  is  rarely  possible  to  start 
more  than  eight  hearings  on  any  given  day)  ;  the  availability  of  the  trial  examiner  wlio. 
In  view  of  the  issues  and  circumstances  involved  in  the  case,  is  best  fitted  to  preside;  the 
possibility  of  avoiding  a  duplication  of  traveling  expenses  by  holding  the  hearing  at  a  time 
when  another  trial  examiner,  now  engaged  in  conducting  a  case  in  an  adjacent  place,  will 
be  available. 

'"  In  order  to  meet  the  trial  needs  of  the  parties,  the  Board  has,  from  time  to  time,  exer- 
cised its  authority  under  Rules  and  Regulations,  Art.  II,  Sec.  86fc),  to  transfer  proceedings 
from  one  region  to  another.  See,  e.g.,  Matter  of  Wheeling  Steel  Corporation,  8  N.L.R.B.  102 
fl93S). 

^  The  Chief  Trial  Examiner  does  not  select  the  person  to  preside  until  a  few  days  before 
the  hearing  because  it  is  not  always  possible  for  him  to  know  which  trial  examiners  will  be 
available  and,  what  is  more  Important,  whether  the  hearing  is  going  to  be  adjourned.  He 
makes  a  tentative  formulation  of  his  schedule,  which  he  corrects  as  cases  are  closed  upon 
settlement,  or  postponed.  His  assignments  are  based  on  a  variety  of  considerations,  of 
which  the  most  important  are  the  type  of  case  to  be  heard,  the  place  of  hearing,  and  the 
work  load  of  the  members  of  his  staff.  Even  after  the  trial  examiner  has  been  designated, 
his  name  is  not  publicized,  because  It  frequently  is  necessary  to  substitute  another  ex- 
aminer between  the  time  of  designation  and  the  hearing.  Reassignments  are  often  required 
by  adjournments,  or  by  the  resumption  of  other  hearings  in  which  indefinite  continuances 
had  been  granted,  and  rather  than  explain  the  complicated  internal  circumstances  which 
led  to  the  substitution,  the  name  of  the  trial  examiner  is  not  revealed  in  advance  of  the 
hearing. 

^  In  the  first  few  years  of  Its  existence,  the  Board  or  one  of  its  members  sometimes  pre- 
sided at  hearings.  This  practice,  as  well  as  the  utilization  of  the  services  of  special  trial 
examiners,  Is  now  extinct. 
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now  consisting  of  89  people,  of  whom  all  but  three  are  lawvers."" 

Virtually  a  complete  separation  between  trial  examiner  and  trial 
attorney  is  effected,  both  prior  to  and  after  the  hearing-,  by  the  organi- 
zation and  internal  procedure  of  the  Board.  The  trial  examiner's 
headquai'ters  are  in  Washington,  where  he  works  when  not  traveling 
in  circuit;  ordinarily,  therefore,  he  has  no  opportunity  to  talk  with 
the  field  staff,  nor  is  his  identity  known  to  them,  until  the  day  of 
the  hearing.  Since  he  takes  no  part  in  the  investigation  or  prepara- 
tion of  a  case  for  hearing,  the  extent  of  his  knowledge  of  the  issues 
involved  is  I'epresented  by  the  pleadings,  which  he  is  instructed  to 
study  before  starting  the  hearing. 

During  the  hearing,  of  course,  distance  is  no  longer  a  bar  to  con- 
versation between  the  trial  examiner  and  members  of  the  regional 
staff.  The  arrival  of  a  trial  examiner  at  one  of  the  outlying  regions, 
Avhere  he  ma}'  represent  the  sole  personal  contact  the  field  staff  has 
had  with  the  Washington  office  for  many  months,  almost  inevitably 
results  in  "sn^all  talk."  To  a  lesser  degree,  a  trial  examiner's  presence 
is  availed  of  by  the  personnel  of  the  busier  regional  offices,  to  learn 
the  current  gossip.  Trial  examiners  are  told  that  they  are  not  to 
engage  in  ex  parte  discussions  of  a  case  with  trial  attorneys,  and  that 
their  social  relationships  are  to  be  determined  by  their  own  judgment. 

If  ih&  trial  examiner  is  in  doubt  as  to  the  manner  in  which  to  dispose 
of  a  question  raised  at  a  hearing,  he  is  at  liberty,  and  is  urged,  to 
confer  with  the  Chief  Trial  Examiner  by  telephone,  telegrapli,  or 
mail.'^  Since  the  trial  examiner  is  al)le  in  this  fashion  to  discuss  the 
case  with  another  examiner  any  doubtful  questions  of  law  or  similar 
problems  arising  during  the  hearing,  the  need  for  possibly  question- 
able conversations  with  the  trial  attorney  or  other  regional  officials  is 
removed. 

Conduct  of  the  hearing. — Tn  addition  to  the  Board's  rules  of  prac- 
tice, which  cover  some  aspects  of  hearing  procedure,  the  trial  exam- 
iners are  provided  Avith  detailed  instructions  for  their  guidance  in 
presiding  over  the  proceedings.  Pursuant  to  these  directions,  the  trial 
examiner  makes  a  brief  opening  statement  apprising  the  parties  of 
certain  procedural  matters  which  are  not  covered  by  the  rules,  as  well 
as  reminding  them  of  some  of  the  provisions  of  the  rules.'-  Once  the 


™  Brief  liioffraphical  sketches  of  most  of  the  Board's  trial  examiners  are  set  forth  in 
5  Lab.  Kel.  Rep.  5-7  (19o9).  Includins  the  Chief  and  Assistant  Chief  of  the  Division,  the 
average  age  of  the  trial  examiners  is  approximately  43.  the  individual  ages  ranging  from  '^2 
to  71.  They  include  former  teachers,  writers,  economists,  army  officers,  .iurtges,  an  engineer 
and  a  consular  official.  Many  were  previously  employed  in  other  capacities  by  the  Federal 
Government  and  some  by  States  and  municipalities.  Most  of  them  have  not  had  previous 
experience  with  labor  problems,  although  the  Board  prefers  to  hire  persons  who  have  had 
such  training.  The  trial  examiners  with  legal  education  all  had  at  least  5  years'  experience 
in  the  trial  of  cases  in  State  or  Federal  courts  or  administrative  agencies  before  coming  to 
the  Board. 

All  new  trial  examiners  are  given  a  special  training  course,  lasting  several  months.  They 
are  then  assigned  to  work  with  experienced  trial  examiners  and  finally  designated  to  pre- 
side over  relatively  simple  representation  cases.  The  trial  examiners,  as  is  the  case  with  the 
Board's  Secretary,  attorneys,  and  regional  directors,  may  be  selected  "without  recard  for 
the  provisions  of  the  civil-service  laws,  but  sub.1ect  to  the  Classification  Act  of  1923."  [Sec. 
4  (a  )  of  the  Act.  1 

"1  This  is  one  of  the  ways  in  which  the  Chief  Trial  Examiner  is  able  to  supervise  the 
work  of  his  staff.  He  and  tlie  Assistant  Chief  also  attend  hearings  to  observe  the  manner 
in  which  particular  trial  examiners  are  performing  their  duties,  and  liold  weekl.v  discus- 
sions with  all  examiners  who  are  present  in  Washington.  Weekly  reports  of  activity  are 
required  from  all  trial  examiners  whether  they  are  in  Washint'ton  or  in  tlie  field. 

'2  The  opening  statement  indicates  that  the  official  reporter's  transcript  is  the  only  one 
which  will  be  utilized  by  the  Board  :  the  manner  in  which  corrections  to  the  record  may 
be  mnde:  the  practice  of  not  incorporating  in  the  record  argument  with  respect  to  motions 
or  objections  ;  the  practice  of  allowing'  automatic  exceptions  to  all  adverse  rulings  ;  the 
necessity  of  filing  4  copies  of  all  pleadinss  submitted  durinsr  the  hearing;  and  the  right  of 
the  parties  to  have  oral  argument  and  file  briefs  at  the  close  of  the  hearing. 
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hearing  gets  under  way,  the  trial  examiner  is  not  a  mere  presiding 
officer;  he  not  only  has  power  to  rule  on  motions,  objections  to  evi- 
dence, and  requests  for  subpenas,'"  but  also  is  authorized  and  directed 
to  take  an  active  part  in  the  development  of  the  record."*  The  nature 
and  extent  of  the  actual  participation  of  the  several  trial  examiners 
has  varied  depending  upon  the  thoroughness  with  which  the  issues 
have  been  developed  by  counsel  and  the  difierence  in  ability  and 
attitude  of  the  trial  examiners. 

The  active  participation  of  the  trial  examiners  in  the  hearing,  as 
well  as  their  control  over  the  activities  of  counsel,  has  occasioned 
many  claims  of  error  or  bias  in  their  conduct  or  rulings.  It  has  been 
ver}^  rare,  however,  that  either  the  Board  or  the  courts  have  attributed 
any  significance  to  such  contentions.  In  the  absence  of  a  clear  show- 
ing that  a  party  has  been  prejudiced  by  the  actions  of  the  trial  exam- 
iner, his  questioning  of  Avitnesses  or  refusal  to  permit  the  party  to 
introduce  evidence  or  cross-examine  witnesses  on  irrelevant  or  repeti- 
tious matters,  has  been  held  to  be  entirely  within  his  discretion  as  a 
presiding  officer.''^ 

Examination  of  a  number  of  records  reveals,  moreover,  that  in 
many  instances  the  conflict  between  trial  examiners  and  respondents' 
counsel  has  been  occasioned  by  the  persistence  of  coimsel  in  refusing 
to  abide  by  the  examiner's  rulings,  or  conduct  which  would  put  a 

"«  Rules  and  Regulations,  Article  II,  Sec.  15.  authorizes  the  trial  examiner  to  rule  on  all 
motions  made  during  tlie  hearing  and  before  the  case  has  been  transferred  to  the  Board. 
He  has  specific  authority  to  order  amendments  to  the  complaint  (sec.  7)  or  the  answer 
(sec.  1.5)  ;  to  rule  on  motions  to  intervene  (sec.  19)  ;  to  permit  the  taking  of  depositions 
(sec.  20)  ;  to  issue  subpenas  (sec.  21)  ;  to  grant  continuances  (sec.  30)  ;  to  exclude  a 
person  from  the  hearing  for  contemptuous  conduct  (.sec.  ol)  ;  and  to  administer  oaths 
(Art.  IV,  sec.  2(c)). 

Reference  lias  already  been  made  (supra,  p.  36)  to  the  availability  of  the  Chief  Trial  Ex- 
aminer for  consultation  on  matters  of  this  type.  Attention  should  also  be  directed  to  the 
standing  instructions  to  avoid  the  reservations  of  rulings,  and  to  omit  comments,  by  way 
of  justification,  on  rulings  when  made.  Where  an  attorney  "may  sincerely  desire  to  predicate 
a  future  course  of  questioning  upon  the  basis  of  reason  for  the  trial  examiner's  ruling." 
however,  the  instructions  require  the  trial  examiner  to  divulge  the  reason  underlying  his 
ruling.  If  a  motion  for  an  adjournment  exceeding  24  hours  is  made,  the  trial  examiner 
is  reauired  to  obtain  his  Chief's  aoproval  before  granting  it. 

'*  Rules  and  Regulations.  Article  II.  Section  24  states  that  the  trial  examiner's  duty  is 
"to  inquire  fully  into  the  facts  as  to  whether  the  respondent  has  engagetl  in  or  is  engaging 
in  an  unfair  labor  practice  affecting  commerce  as  set  forth  in  the  complaint  or  amended 
complaint."  For  this  purpose,  he  is  given  power  "to  call,  examine,  and  cross-examine 
Avitnesses  and  to  introduce  into  the  record  documentary  evidence." 

The  trial  examiner's  instructions  advise  him  to  "be  ever  alert  to  see  to  it  that  all 
relevant  sources  of  material  are  fully  explored.  This  does  not  mean  that  he  should  interrupt 
counsel  in  their  presentation  of  evidence,  but  rather  that  he  should  not  permit  the  record 
to  be  closed  until  he  has  fully  satisfied  himself  that  all  relevant,  competent,  available 
evidence  has  been  produced,  either  by  the  parties  or,  if  necessary,  by  the  trial  examint^r."' 

'•'  In  only  two  cases  have  Circuit  Courts  of  Appeals  found  the  conduct  of  the  trial  exam- 
iner to  have  been  so  prejudicial  as  to  warrant  the  setting  aside  of  the  Board's  order. 
Montgomerii  Ward  d-  Company,  Inc.  v.  National  Labor  Relations  Board,  103  F.  (2d)  147 
(C.  C.  A.  Sth,  1939)  ;  Inland  Steel  Company  v.  National  Labor  Rlations  Board,  109  P. 
(2d)  9  (C.  C.  A.  7th,  1940).  One  of  these  courts  indicated  in  a  later  decision  that  such 
drastic  action  would  not  be  taken  unless  there  was  a  continued  course  of  misconduct  by 
the  trial  examiner ;  isolated  instances  of  extensive  questioning  of  witnesses  by  the  trial 
examiner  or  of  his  limitation  of  the  examination  or  cross-examination  of  the  parties,  do 
not  necessarilv  result  in  unfairness.  Cupples  Company  Mannfactiirern  v.  National  Labor 
Relations  Board,  106  F.  (2d)  100  (C.  C.  A.  Sth,  19.39).  See  also  National  Labor  Relations 
Board  v.  Remington  Rand,  Inc.,  94  F.  (2d)  862,  S73  (C.  C.  A.  2d,  1938),  cert,  denied,  304 
U.S.   .n90   (193S). 

The  Board  itself,  on  occasion,  has  found  it  necessar.v  to  set  aside  a  record  and  to  order 
a  new  hearing  where  the  trial  examiner  had  made  improper  and  preiudicial  rulings.  See, 
c.  0.,  Matter  of  Berciit-Richards  Packing  Co.,  13  N.  L.  R.  B.  Xo.  14  (1939)  (trial  examiner 
denied  counsel  the  right  to  examine  witnesses  on  new  phases  of  testimony  developed  by  the 
trial  examiner  in  the  course  of  his  examination  of  witnesses). 
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severe  strain  upon  the  self-restraint  of  the  most  experienced  presiding 
officer."^ 

"Bias"  or  "prejudice"  on  the  part  of  adjudicative  officers  is  basically 
a  matter  of  j^ersonnel  rather  than  of  procedure.  A  sincere  belief  in 
the  policies  and  principles  set  forth  in  an  act  whose  application  is 
entrusted  to  administrative  officials  cannot  be  called  bias  or  prejudice, 
however  distasteful  such  an  attitude  may  be  to  parties  or  counsel 
who  believe  these  policies  and  principles  to  be  unwise  or  unfairJ^ 
On  the  other  hand,  if  excessive  zeal  or  other  extraneous  considerations 
on  the  part  of  a  trial  examiner  or  other  adjudicator  are  such  that  they 
dictate  decisions  purporting  to  reflect  honest  judgments,  the  solution 
is  not  merely  disqualification  from  a  particular  proceeding,  but  appro- 
priate disciplinary  action,  perhaps  even  removal  from  office.  In  this 
respect  the  problem  is  in  its  essence  the  same  in  all  adjudicatory 
agencies,  including  the  courts  themselves.  It  is  primarily  one  of  in- 
ternal import,  and  its  correction  rests  in  the  successful  application 
by  the  agency  of  its  machinery  dealing  with  personnel  problems. 

The  Board  has  been  confronted  with  few  specific  charges  of  bias  in 
particular  cases.  The  problem  of  disqualification  of  trial  examiners 
prior  to  hearing  has  arisen  in  only  two  cases.  In  one,  the  trial  ex- 
aminer assigned  to  a  case  advised  the  Chief  Trial  Examiner  that  prior 
to  his  employment  by  the  Board,  he  had  represented  the  complaining 
union  and,  under  the  circumstances,  he  thought  it  desirable  that  he 
he  relieved  of  his  duties.  This  request  was  granted.  In  the  other  case, 
tlie  attorney  for  the  respondent,  prior  to  the  announcement  of  the 
identity  of  the  trial  examiner  to  preside  at  the  hearing,  advised  the 
(  hief  Trial  Examiner  by  telephone  that,  if  a  particular  member  of 
the  Examiners'  Division  was  assigned,  the  respondent  would  file  an 
affidavit  of  prejudice.  The  problem  was  academic  because  another  trial 
examiner  had  already  been  selected.  The  Chief  Trial  Examiner  has 
stated,  however,  that  had  he  contemplated  the  assignment  of  the  indi- 
vidual in  question,  he  would  have  altered  his  plans  rather  than  create 
a  hostile  atmosphere  at  the  hearing. 

In  several  cases,  parties  to  the  proceedings  have,  during  or  after 
the  hearing,  filed  affidavits  of  prejudice  directly  with  the  Board  or 
have  incorporated  claims  of  bias  in  their  exceptions  to  the  trial  ex- 

■^«  The  Board  has  no  power,  under  the  statute,  to  punish  for  contempt,  but  it  has  pro- 
vided in  Rules  and  Regulations.  Article  II.  Section  31,  for  the  exclusion  from  the  hearing 
of  persons  en^'asin;?  in  contemptuous  conduct.  This  authoi'ity  has  been  exercised  in  onl.v  two 
cases  ;  In  one,  the  contumacious  attorney  was  excluded  from  further  participation  In  the 
case  and.  in  the  other,  he  was  aslced  to  leave  the  hearins;  room  for  the  balance  of  the  day. 

On  two  other  occasions,  the  Board  was  suflBciently  outraged  by  the  conduct  of  attorneys, 
to  institute  proceedings  to  "disbar"  them  from  further  practice  before  the  Board.  Both 
proceedings  were  dismissed  ui>on  the  receipt  of  appropriate  apologies  and  explanations. 
Whether  the  Board's  contemplated  action  in  those  instances  was  warranted,  absent  a 
provision  in  the  regulations  governing  the  enrollment  and  disbarment  of  attorneys,  is  open 
to  some  question.  One  may  suggest,  therefore,  that  the  Board  incorporate  in  its  rules  of 
practice,  provision  for  the  Vlisljarnient  of  attorneys  for  unprofessional  conduct,  if  it  intends 
to  maintain  disciplinary  proceedings  of  tliis  character. 

■"  Compare  L.  L.  Jaffe,  Invective  and  Investigation  in  Administrative  Lato  (1939)  52 
Harv.  L.  Rev.  1201.  1  21S-9  : 

"It  may  well  be  that  a  sincere  conviction  as  to  public  policy  predisposes  the  mind  when 
it  miglit  otherwise  be  in  a  position  of  doubt  or  balance  on  a  conflict  of  fact  or  a  choice 
of  applicable  principle.  But  to  announce  out  of  han«S  that  such  a  state  of  mind  constitutes 
a  'disriualifieation'  is  in  part  Quixotic  and  in  part  nonsequitur.  A  strong  and  sincere  convic- 
tion as  to  certain  laws  may  exist  and  undoubtedly  often  does  exist  in  judges.  During 
prohibition,  for  example,  there  must  have  been  great  numbers  of  judges  who  disapproved 
of  the  law  just  as  many  disapprove  of  the  antitrust  laws.  Juries,  notoriously,  may  believe 
that  plaintiffs  should  recover  from  insured  defendants  regardless  of  negligence.  If  emo- 
tionally determined  values  constituted  a  disqualification,  judges  would  be  under  constant 
attack  and  judicial-constitutional  law  nonexistent  ♦  *  *.  Pecuniary  Interest  in  the  judge 
brings  into  any  one  litigation  a  purely  capricious,  fortuitous  bias  having  no  relation  to  the 
competing  social  values  in  the  case  before  him.  It  does  not  follow  that  a  hatred  of 
monopoly  is  inappropriate  in  a  Federal  Trade  Commission  or  of  espionage  and  employer 
violence  in  a  Labor  Board  Commissioner." 
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aminer's  report.  These  claims,  wlien  made  prior  to  the  issuance  of 
the  intermediate  report  {infra,  p.  21,  et  seq.),  have  been  investigated, 
pursuant  to  instructions  from  the  Board,  by  the  Chief  Trial  Examiner. 
In  no  case  has  the  Board  removed  the  accused  trial  examiner  during 
the  hearing,  but  on  two  or  three  occasions  it  has  concluded  that,  in 
view  of  the  expressed  attitude  of  the  respondents,  an  intermediate 
report  would  be  useless,  and  has  transferred  the  case  to  itself  upon 
conclusion  of  the  hearing  for  proposed  findings  of  the  Board  in  lieu 
of  an  intermediate  report.  In  two  cases  the  Board  has,  as  the  result 
of  claims  of  bias,  set  aside  the  records  of  the  hearings  and  ordered  a 
new  hearing  before  another  trial  examiner. "^ 

Suhpenas. — The  attendance  and  testimony  of  witnesses  and  the  pro- 
duction of  any  evidence  relating  to  any  matter  under  investigation 
may  be  compelled  by  subpena."^  In  the  event  of  contumacy  or  refusal 
to  obey  a  subpena,  the  Board  must  apply  to  the  appropriate  District 
Couit  for  an  order  requiring  the  contumacious  person  to  appear  before 
the  Board  and  to  produce  evidence  or  testify ;  failure  to  obey  the  court 
mandate  is,  of  course,  punishable  as  a  contempt.**^ 

Since  the  Act  specificall}''  authorizes  only  members  of  the  Board  to 
issue  subpenas,  they  are,  as  a  matter  of  form,  always  signed  by  one  of 
the  Board  members.  In  practice,  however,  the  Board  now  considers 
and  passes  upon  subpena  questions  only  when,  in  the  course  of  pre- 
complaint  investigation,  a  regional  office  requests  process  to  compel  a 
recalcitrant  employer  to  permit  the  field  examiner  to  examine  his 
records.^^  The  Regional  Directors  and  trial  examiners,  who  are  fur- 
nislied  with  a  supply  of  subpenas  signed  in  blank,  are  authorized  to 
issue  subpenas  needed  in  the  trial  of  a  case  in  accordance  with  specific 
instructions  given  by  the  Board.^^ 

Applications  for  subpenas,  which  are  made  before  hearing  to  the 
Eegional  Director  and  during  the  hearing  to  the  trial  examiner,  are 

'^Matter  of  Express  Puhlishing  Company,  8  N.L.R.B.  162  (193S)  :  Matter  of  Oioens- 
Illinois  Glass  Co.,  11  N.L.R.B.  38  (1939).  But  cf.  Matter  of  Union  Die  Casting  Co.,  Ltd., 
7  N.L.R.B.  S46  (1938)  (Board  refused  to  disqualify  trial  examiner  from  hearing  supple- 
mental charges  of  unfair  labor  practices  predicated  upon  a  notice  posted  by  the  employer 
"Which,  among  other  things,  attacl^ed  the  trial  examiner's  intermediate  report  as  unfair 
and  nrpjudiced).  See,  also,  supra,  note  75. 

™  Witnesses  are  entitled  to  the  same  fees  and  mileage  that  are  paid  -witnesses  in  the 
Federal  courts  (sec.  11(4)  of  the  Act).  Under  the  Board's  rules,  the  party  summoning  the 
•witness  is  required  to  pay  these  fees.  Rules  and  Regulations,  Art.  II,  Sec.  22. 

Provision  is  also  made  (Rules  and  Regulations,  Art.  II,  Sec.  20)  for  the  taking  of 
depositions  "in  accordance  with  the  procedural  requirements  for  the  taking  of  depositions 
provided  by  the  law  of  the  State  in  which  the  hearing  is  pending."  Because  hearings  are 
held  in  close  proximity  to  the  respondent's  place  of  business  and  the  homes  of  the  em- 
ployees, it  has  rarely  been  necessary  to  utilize  the  deposition  procedure.  See,  however, 
M'lffer  of  Titmus  Optical  Companij,  9  N.L.R.B.  1026  (1938). 

'"Section  11  <2)  of  the  Act.  The  Board's  rules  provide  (Rules  and  Regulations,  Art.  II, 
Sec.  31)  that  the  refusal  of  a  witness  to  answer  a  proper  question  shall  be  ground  for  the 
striking  of  all  testimony  previously  .given  by  such  a  witness  on  related  matters.  It  is  said 
that  the  trial  examiners  have  had  no  occasion  to  exercise  their  authority  in  this  respect 
although  it  has  been  necessary,  from  time  to  time,  to  seek  court  enforcement  of  Board 
subpenas. 

Section  11(3)  of  the  Act  provides  immunity,  save  for  perjury,  against  prosecution  of 
any  witness  who  claims  his  privilege  against  self-incrimination  and  is  instructed  to  testify 
nevertheless. 

'1 .9«pm,  note  20.  The  power  of  the  Board  to  issue  subpenas  at  this  stage  was  recently 
sustained  In  a  proceeding  to  enforce  a  subpena  issued  to  obtain  jurisdictional  information 
prlnr  To  the  institution  of  formal  action  bv  the  Board.  Nntionrjl  Lahor  Relations  Board  v. 
We.9t  Coast  Macaroni  Mfg.  Co.,  decided  .January  12,  1940  (N.P.  Calif.). 

'-The  Regional  Directors  and  trial  examiners  are  required  to  keep  a  record  of  each 
subpena  issued,  stating  the  name  of  the  person  subpenaed,  the  hearing  for  which  he  is 
summoned,  and  whether  the  subpena  was  actually  used. 

The  Board  at  first  passed  upon  all  applications  for  subnenas  made  by  the  parties.  The 
trial  attorney,  however,  was  not  required  to  resort  to  this  cumbersome  machinery,  but 
was  able  to  obtain  any  subpenas  he  needed  from  the  Board  or  the  Regional  Director.  The 
inconvenience  occasioned  to  the  parties  was  sooti  perceived  by  the  Board  and  resulted,  in 
January  1938,  in  the  establishment  of  the  subpena  provisions  which  are  now  in  force. 
Comp.ire  Tvlortrl  Steel  Company  v.  National  Labor  Relations  Board,  109  F.  (2d)  9,  18-20 
(CCA.  7th,  1940). 
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required  to  be  timely  and  to  specify  the  name  of  the  witness  and  the 
nature  of  the  facts  to  be  proved  by  him.''^  Requests  Avere  denied  if  they 
are  made  for  dihitory  purposes  or  to  embarrass  and  harass  Board 
members  or  employees,  or  prominent  individuals  and  labor  union 
officials  not  directly  involved  in  the  case.  Similarlj^,  if  a  subpena  is 
desired  to  obtain  evidence  which  is  inadmissible  because  irrelevant, 
the  application  is  denied.  Subpenas  will  be  refused  if  their  purpose 
is  la  "fishing  expedition"  into  the  internal  operations  of  labor  unions 
or  employers  by  compelling  the  production  of  books  and  records. 

Most  subpenas  needed  for  the  presentation  of  the  Board's  case  are 
obtained  by  the  trial  attorney  from  the  Kegional  Director  prior  to  the 
hearing.  The  degree  of  supervision  exercised  over  the  attorneys  varies 
from  region  to  region,  and  it  is  not  always  required  that  the  attorney 
justify,  as  other  parties  must,  the  issuance  of  a  subpena  at  this  stage. 
There  is  no  reason  wliy  this  requirement  should  be  relaxed  in  favor 
of  the  Board's  attorney.  Indeed,  the  Regional  Directors  and  Regional 
Attorneys  should  be  meticulous  to  see  that  all  subpenas  issued  are  justi- 
fied. It  is  impractical,  of  course,  to  require  the  trial  attorneys  to  apply 
to  the  trial  examiner  for  the  issuance  of  all  subpenas,  because  it  would 
frequently  be  impossible  to  proceed  with  a  hearing  at  the  scheduled 
time  unless  the  witnesses  have  previously  been  summoned ;  and,  since 
the  trial  examiner  does  not  generally  arrive  upon  the  scene  until  the 
day  fixed  for  hearing,  it  is  imperative  that  another  Board  ofhcial,  avail- 
able to  the  trial  attorney,  be  invested  with  the  power  to  issue  subpenas. 
There  is  no  reason,  however,  for  tlie  continuance  of  the  practice,  which 
still  persists  in  some  regions,  of  furnishing  the  trial  attorneys  with  a 
supply  of  blank  subpenas,  so  that  they  are  not  required  to  apply  to 
the  ti-ial  examiner  even  during  the  hearing. 

Evidence. — Although  section  10  (b)  of  the  Act  pi-ovides  tliat  the 
common-law  rules  of  evidence  "sliall  not  l:>e  controlling"'  in  unfair 
labor  practice  cases,  the  Board  has  pursued  no  major  departures  from 
established  principles.  The  notion  of  relevancy,  which  is  perhaps  the 
most  important  rule  of  evidence,  has  been  applied  constantly  in  Board 
proceedings,  and  the  rulings  on  this  score  have  apparently  not  varied 
perceptibly  from  tliose  which  one  might  expect  f I'om  an  experienced 
judicial  tribunal.  There  have  been  some  departures  from  the  tecli- 
])ical  exclusionary  rules  such  as  the  hearsay  and  best  evidence  rules, 
but  in  the  main,  th&  traditional  rules  of  evidence  are  the  guiding 
authorities  in  the  process  of  proof. 

In  following  a  policy  of  considering  evidence,  inadmissible  under 
the  ti-aditional  rules,  which  "in  the  daily  life  of  employers  and  em- 
}:»loyees  appears  to  have  probative  force."  ®*  the  Board  has  departed 

^  RuIps  aiifl  Rp^iilntions,  Art.  II,  Sec.  21.  If  a  suhppna  ducefi  tecum  is  dpsirofl.  the  doon- 
ments  must  be  specified  "with  such  particularity  as  will  enable  them  to  be  ii'ntitfied  for 
purposes  of  production."  Tlie  propriety  of  tiie  Board's  requirement  that  parties  desirinij 
subpenas  furnish  the  reasons  for  their  applications  ^vas  unlield  recently  in  North  Whitfier 
Heifllitu  Citrus  .l.s.s");  v.  Nationnl  Lobar  EeUitintix  Bnar'l.  109  F.   (2d)   7R  (CCA.  !»th.  1940). 

s*  Address  of  .7.  Warren  Madden.  Chairman  of  the  P.oard.  before  the  Lejral  Institute  of 
the  American  Bar  Association.  November  1.".  19."9.  In  Xnfionnl  Luhor  Rclntinnx  Rr.nrti  v. 
Kemivf/ton  Ranrl,  Inc..  94  F.  (2d)  Sr>2.  R7.T  (C.  C  A.  2d.  1938).  certiorari  denied.  304  U.S. 
o90  (1938),  .Tu dire  Learned  Hand  stated:  "*  *  *  mere  rnmor  will  Tnotl  serve  to  -support' 
a  finding,  but  heansay  may  do  so,  at  least  if  more  is  not  conveniently  available,  and  if  in 
the  end  the  findinj?  is  supported  by  the  kind  of  evidence  on  which  reasonable  persons  are 
accustomed  to  rely  in  serious  affairs."  See.  also.  Rutledsre.  .!..  in  International  Afifocintion 
of  MachiniKts,  Tool  and  Die  Makers  v.  National  Labor  Relations  Board,  110  F.  (2d)  29,  35 
(Apn.  D.C.  1939)  :  "But  it  is  only  convincing,  not  lawyers'  evidence  which  is  re- 
nnired  *  *  *  The  evidence  must  be  such  as  a  reasonable  mind  would  accept,  thousrh  other 
like  minds  would  not  do  so  *  *  *  We  are  required  to  sustain  the  Board's  tindings,  if 
reasonable  minds,  unhampered  by  preconceptions  derived  from  the  technical  law  of 
evidence,    would    differ    as    to    conclusions    to    be    drawn    from    the    evidence    presented." 
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from  the  hearsay  rule  more  frequently  tlian  from  any  of  the  others. 
"Witnesses  are  permitted  to  give  hearsay  testimon}'  if  the  evidence 
appears  likely  to  open  up  a  new  line  of  inquiry  previously  undevel- 
oped or  if  the  parties  are  able,  by  virtue  of  their  own  knowledge,  to 
explain  or  contradict  the  statement  if  it  is  inaccurate. 

Record  of  the  pi'ocecdings^^ — Although  efforts  have  been  made  to 
reduce  the  size  of  the  records  b}'  stipulations,  limitations  upon  cumu- 
lative evidence  and  repetitious  cross-examination,  and  clarification  of 
the  issues  through  pre-trial  conferences,  they  have  not  been  notice- 
ably successful  except  in  respect  of  the  question  of  jurisdiction.^^ 
Even  though  arguments  on  motions  and  objections  are  not  included 
in  the  record,^^  and  the  oral  argiunent  before  the  Trial  Examiner  only 
rarely  is  transcribed.**  the  records  continue  to  be  large.''^  While  this 
condition  is  caused  in  part  by  the  frequent  unwillingness  of  the  Trial 
Examiners  to  prohibit  parties  from  engaging  in  repetitious  cross- 
examination  or  the  introduction  of  cumulative  evidence — a  power 
which  is  inevitably  exercised  with  the  greatest  of  trepidation — and,  in 
many  instances,  by  respondents'  counsel,  the  responsibility  for  con- 
fused and  rambling  records  falls  with  equal  force  upon  the  Board's 
attorneys.  The  more  careful  preparation  of  the  Board's  case  would 

s"' Section  10(c)  of  the  Act  provides  tliat  "the  testimony  taken  »  *  *  shall  be  reduced 
to  writing  and  tiled  with  the  Board."  See.  also.  Rules  and  Regulations,  Art.  II,  Sec.  32. 
Copies  of  the  record  may  be  mirchased  from  the  official  reporter.  Errors  in  the  record  may 
be  corrected  by  stipulation  of  the  parties  or,  if  they  are  unable  to  agree,  by  moving  the 
trial  examiner'to  make  the  proposed  alterations. 

6«  It  is  now  possible,  in  most  cases,  to  avoid  litigation  of  the  question  of  interstate 
commerce.  Since  it  is  accepted  law  that  parties  may  not  stipulate  to  the  jurisdiction  of 
a  tribunal.  hoAvever,  special  pains  are  taken  to  prepare  a  stipulation  to  facts  which  will 
support  the  Board's  jurisdiction.  Assistance  in  this  respect  is  given  to  the  trial  atrorney 
by  the  Division  of  Economic  Research,  which  suggests  for  inclusion  in  the  stipulation 
material  concerning  the  respondent's  industry  and,  in  particular,  the  respondent's  individual 
opeviitions. 

The  Division  may  also  assist  in  the  trial  of  cases  in  which  particularly  difficult  questions 
of  jurisdiction  or  "labor  relations  are  in  issue.  Informational  material  relating  to  the 
empldver's  laisiness  is  collated  by  the  Division  and.  if  tlie  data  are  complicated,  or  if  tlie 
inferences  to  be  drawn  therefrom  are  unclear,  a  member  of  the  economic  staff  is  called 
upon  to  testify  as  an  expert,  the  framework  for  his  examination  being  documentary 
evidence  obtained  from  other  agencies  (such  as  registration  statements  filed  with  the 
Securities  and  E.xchange  Commission  and  circulating  reports  sulimitted  to  the  Post  Office 
Department  I,  exhibits  prepared  l)y  the  division,  or  extracts  from  authoritative  writings. 
See  Third  Annual  Report  ilO.'iS)  249.  The  Division  not  only  advises  the  trial  attorne.v  in 
writing  as  to  the  nature  and  extent  of  the  evidence  which  should  be  introduced  on  these 
technical  questions,  but  also,  in  isolated  instances,  is  represented  at  the  hearing  by  one 
of  its  economists  who  assists  the  trial  attorney  in  his  examination  and  cross-examination 
of  witnesses  whose  testimony  is  relevant  to  those  issues. 

^'  The  preent  practice  of  going  off  the  record  for  the  purpose  of  hearing  argument  on 
motions  or  objections  has  occasioned  a  measure  of  misunderstanding.  Its  purpose,  of  course, 
is  to  diminish  the  size  of  the  record.  Bu'.t  the  failure  to  include  argumentative  material  of 
this  type  has  in  some  instances  given  rise  to  the  impresson  that  the  record  was  incomplete, 
and  hence  has  increast^d  doubts  concerning  the  fairness  of  the  hearing.  See,  e.g.,  Mont- 
fjomerif  Wrtrd  d-  Co.,  luc.  v.  Xfitionul  Lalor  RrJotinn.s  Board,  103  F.  (2d)  147  (CCA. 
8th,  1930)  :  Inland  Steel  Comijany  v.  National  Labor  Relations  Board,  109  F.  (2d)  9 
(CCA.  7th.  1940). 

^'^  Rules  &  Regs..  Art.  II.  See.  29,  leaves  it  in  the  discretion  of  the  trial  examiner  to 
determine  whether  the  oral  argument  should  be  included  in  the  record. 

*^  In  his  testimouv  before  the  Senate  Committee  on  Education  and  Labor  {supra  note 
10),  the  General  Counsel  of  The  Board  stated  (at  34.")-346)  :  "As  of  December  31,  193S, 
the  average  page  length  of  transcripts  of  hearings,  excluding  those  of  5,000  or  more  pages, 
was  509  pages.  Less  than  .j  percent  of  all  cases  exceed  5.000  pages.  Under  the  reporter's 
contract  for  the  fiscal  year  ending  June  30.  1938.  the  reporter  charged  respondents  44  cents 
per  page  for  regular  copy  and  55  cents  for  daily  copy.  The  normal  charge  in  court  pro- 
ceedings in  the  District  of  Columbia  is  60  cents  per  page.  25  cents  per  page  in  the  Southern 
District  of  Xew  York,   and   37  ^ 2    to   50  cents   in   the   New   York   Supreme   Court. 

"In  cases  against  employers,  the  average  length  of  our  records,  excluding  the  exceptional 
and  especially  long  hearing,  is  797  pages.  To  obtain  a  transcript,  therefore,  would  cost 
the  employer  an  average  of  S350.6S  during  1938  and  .?390.50  under  the  present  contract.'' 
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unquestionably  result  in  the  diminution  of  tlie  size  of  records,  as  well 
as  the  improvement  of  their  quality .^° 

Procedure  at  the  close  of  the  hearing. — Any  party  is  entitled,  as  a 
matter  of  right,  to  argiie  orally  or  to  file  briefs  before  the  trial  exam- 
iner at  the  close  of  the  hearing.®^  In  most  cases,  the  parties  avail  them- 
selves of  both  privileges.  The  time  consumed  by  oral  argmnent  varies 
from  case  to  case ;  the  average  argument  lasts  only  an  hour  or  so,  but 
there  has  been  an  instance  where  an  attorne}^  extended  his  summation 
over  a  4-day  period. 

Both  oral  and  written  argiunents  have  generally  been  helpfiil  to  the 
trial  examiners.  A  well-organized  brief  is  particularly  useful  in  the 
preparation  of  an  intermediate  report,  and  frequently  decreases  the 
time  needed  by  the  trial  examiner  to  complete  the  task.  However,  the 
Board's  attorney  is  not  permitted,  except  in  rare  instances,  either  to 
argue  orally  or  to  submit  a  brief  to  the  trial  examiner.  The  trial  attor- 
ney's association  with  the  case,  at  the  present  time,  ends  with  the  clos- 
ing of  the  record ;  he  is  given  no  opportunity  to  present  his  view  of  the 
facts  or  law  to  the  trial  examiner,  the  Board,  or  any  other  person  who 
assists  the  Board  in  disposing  of  the  controversy.  The  fruits  of  the 
trial  attorney's  study  of  the  matter,  which  is  more  extensive  than  that 
made  by  any  other  single  member  of  the  Board's  staff,  are  thus  unavail- 
able at  the  post-hearing  stages.  This  is  inexcusably  wasteful,  when  its 
preservation  may  so  readily  be  assured.''^  Should  the  Board  adopt  the 
suggestion  heretofore  made  that  persons  who  file  charges  be  denied  the 
privilege  of  participating  in  the  hearing,  the  desirability'  of  permitting 
the  trial  attorney  to  file  briefs  would,  of  course,  be  even  more  apparent. 

Trial  exa.mitwr'^s  intermediate  report, — After  the  hearing  is  closed, 
the  trial  examiner  is  required  to  prepare  an  intermediate  report  con- 
taining findings  of  facts  and  recommendations  as  to  the  manner  in 


»»  Constant  efforts  have  beon  made  to  improve  this  phase  of  the  trial  attorney's  work  in 
order  to  assure  that  tlie  records  not  only  will  contain  sufficient  evidence  on  all  material 
issues,  but  also  will  be  barren  of  testimony  on  irrelevant  matters.  See,  for  example,  letters 
from  the  General  Counsel  to  the  Field  Attorneys  (M-491)  April  25,  193S  :  (M-2441 
August  2.  1937;  (M-161)  April  29,  1937;  (M-7)  February  14,  1936.  Trial  attorneys  are 
Instructed  to  interview  all  witnesses  who  are  to  testify,  and  to  prepare  a  trial  brief  which 
will  serve  as  the  basis  for  directing  the  progress  of  the  hearing.  Letter  from  Acting  General 
Counsel  to  Regional  Attorneys  (M-564)  June  28,  193S. 

The  failure  of  these  casual  attempts  to  improve  the  quality  of  records  recently  led  the 
Board  to  adopt  a  system  of  extensive  supervision  of  the  work  of  trial  attorneys.  A  thorough 
check  is  made  by  the  Litigation  Division  upon  the  progress  of  the  preparation  of  all  cases 
for  hearing.  Suggestions  are  made  by  correspondence  or  telephone  calls  as  to  methods  for 
improving  the  presentation  of  the  case.  Ideas  as  to  the  theory  on  which  a  case  sliould  be 
tried  may  be  given,  or  the  suggestions  may  relate  to  the  manner  in  which  certain  allega- 
tions should  be  proved.  Advice  may  also  be  given  concerning  the  elimination  of  repetitious 
evidence  or  the  removal  from  the  complaint  of  portions  of  the  case  which  are  likely  to 
fail  of  proof.  While  this  supervisory  process  now  consumes  the  time  and  energies  of  many 
members  of  the  Litigation  Division,  it  is  anticpated  that,  as  a  result  of  the  training  the  trial 
staff  will  receive,  the  need  for  the  system,  and  the  drain  on  the  Litigation  Division  will 
become  less,  or  even  disappear,  in  the  not  distant  future.  In  the  interim,  it  is  felt  that 
the  efforts  of  the  Litigation  Division  will  be  more  than  iustfied  by  the  improvement  in  the 
quality  of  records  and  the  more  expeditious  conclusion  of  hearings. 

»i  Rules  &  Regs.,  art.  II,  sec.  29. 

»2  The  Board  has  stated,  however,  that  it  is  scarcely  feasible,  under  its  present  appi-opri- 
ation,  to  provide  for  the  filings  of  briefs  in  all  cases.  The  staflf  of  trial  attorneys  is  too 
limited  to  deprive  the  regional  offices  of  their  services  during  the  time  that  would  have 
to  be  devoted  to  the  study  of  the  record  and  the  preparation  of  a  brief. 
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which  the  case  should  be  decided.^^  Copies  of  the  report  are  served 
on  all  the  parties,  and  the  original  is  filed,  together  with  the  transcript 
of  the  record,  with  the  Board.  The  skeleton  of  a  trial  examiner's  report 
is  the  same  as  that  of  a  final  decision  of  the  Board.  It  begins  with  a 
brief  statement  of  the  nature  of  the  case,  including  a  summary  of 
the  pleadings,  and  a  chronology  of  the  significant  procedural  steps. 
Any  motions  or  objections  on  which  rulings  have  been  reserved  are 
disposed  of  at  the  close  of  this  introductory  statement.  The  findings  of 
fact,  which  constitute  the  bulk  of  the  report,  are  then  set  forth,  fol- 
lowed by  the  trial  examiner's  conclusions  and  recommendations  of  the 
appropriate  order  to  be  entered. 

Although  there  can  be  little  doul3t  that  the  reports  have  not  met 
the  requirements  that  would  make  them  truly  useful  documents,  it 
is  only  fair  to  observe,  on  behalf  of  the  trial  examinei-s,  that  the 
fault  has  not  lain  entirely  at  their  doors.  Until  the  office  of  the  Chief 
Trial  Examiner  was  created  in  November  1937,  there  was  an  almost 
complete  lack  of  supervision  of  the  examining  staff,  and  it  was  the 
summer  of  1938  before  any  real  effort  was  made  to  improve  the  quality 
of  intermediate  reports.  Even  when  the  importance  of  preparing  good 
reports  became  fully  understood  by  the  trial  examiners,  however, 
it  was  not  a  simple  task  for  them  to  meet  their  obligations;  only  too 
frequently  they  have  found  it  necessary  to  draft  the  major  portion 
of  their  reports  while  presiding  over  other  hearings  in  the  field,  a 
condition  which  has  not  been  particularly  conducive  to  painstaldng 
efforts.  Wliatever  its  causes  may  have  been,  however,  thei-e  can  be 
no  doubt  concerning  the  condition :  Intermediate  reports  in  the  main 
have  not  been  of  great  value  to  either  the  parties  or  the  Board 

Intermediate  reports  have  served  to  provide  an  excellent  outline 
of  the  issues  involved,  but  it  has  been  the  exception,  rather  than  the 
rule,  that  they  have  fulfilled  their  major  purposes.  The  functions 
of  an  intermediate  report  are  to  avoid  the  necessity  of  Board  considera- 
tion by  securing  immediate  voluntary  compliance  with  its  terms,  to 
sharpen  the  issues  to  be  argued  before  the  Board  in  cases  wliere  the 
parties  are  not  content  with  the  trial  examiner's  appraisal  of  the  con- 
troversy, and  to  provide  the  Board  with  the  judgment  of  the  person 
who  conducted  the  hearing  and  observed  the  witnesses.  The  reports 
have  not  adequately  performed  these  functions  because  of  the  following 
deficiencies:  (1)  The  findings  of  fact  have  been  mere  statements  of 

83  Id.  sec.  32.  The  Board  has,  on  occasion,  dispensed  with  intermediate  reports  and 
ordered  cases  transferred  to  it.  Although  it  has  been  held  that  there  is  no  necessity  to 
provide  a  substitute  for  the  intermediate  report  [National  Labor  Relrit>ons  Board  v. 
Mackaif  Radio  d  Telegraph  Co.,  .304  U.S.  333  (1938)],  the  practice  now  followed,  in  cases 
so  transferred  to  the  Board,  is  to  issue  the  proposed  findings  and  order  of  the  Board,  to 
which  the  parties  may  t;ike  exceptions.  The  process  of  preparation  of  the  proposed  findings 
Is  identical  with  that  utilized  in  preparing  final  orders  of  the  Board.  See  infra,  p.  24  et  seq. 

The  situations  in  which  the  Board  has  utilized  ths  procedure  Include  the  following : 
Where  the  importance  of  the  case  demanded  special  speed  in  its  disposition  ;  where  the 
length  of  the  record  would  necessitate  the  incapacitation  of  the  trial  examiner  to  perform 
his'other  duties  for  too  long  a  period  ;  where  the  trial  examiner's  draft  intermediate  report 
indicated  such  an  inadequate  comprehension  of  the  issues  that  the  preparation  of  a  good 
report  would  require  the  reassignment  of  the  matter :  where  the  trial  examiner  has  left 
the  Board  ;  where  there  has  been  a  substitution  of  trial  examiners  during  the  hearing, 
leaving  no  one  nerson  upon  whom  the  responsibility  of  preparing  a  report  might  properly 
be  placed  ;  where  an  aflSdavit  of  bias  on  the  part  of  the  trial  examiner  has  been  filed  with 
the  Board. 
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results  and  have  o-enerally  been  unaccompanied  by  a  discussion  of 
the  evidence  or  the  mental  processes  by  which  the  trial  examiner 
arrived  at  his  judgments;  (2)  the  reasoning  which  led  to  the  trial 
examiner's  conclusions  has  almost  never  been  set  forth;  and  (3)  the 
recommendations  of  intermediate  reports,  while  rarely  disregarded  in 
toto,  have  been  partially  rejected  with  such  frequency  that  the  parties 
have  had  little  faith  "that  the  Board  would  adopt  them.^*  Tiiese 
deficiencies  should  be  supplied,  if  parties  are  to  have  more  adequate 
notice  of  the  issues  and  if  the  Board  is  to  have  the  maximum  benefit 
of  the  examiner's  opinions. 

In  the  summer  of  1939,  the  Board,  with  an  eye  toward  improving 
the  quality  of  intermediate  reports,  instituted  the  practice  of  assign- 
ing a  member  of  the  Trial  Examiners'  Division  to  read  all  records  and 
revise  draft  reports  before  issuance.''^  Formerly  the  only  supervision 
was  supplied  by  the  Chief  Trial  Examiner  and  his  assistant,  but 
their  review  was  devoted  in  large  part  to  an  examination  of  the  form 
and  style,  rather  than  the  scope  and  quality,  of  the  reports.  Under 
the  new  system,  the  intermediate  repoits  have  shown  visible  improve- 
ment, particularly  with  respect  to  their  more  complete  treatment  of 
the  evidence  in  arriving  at  findings  of  facts.  Attorneys  in  the  Review 
Division  have  indicated  that  their  analysis  of  the  record  and  prepara- 
tion of  draft  decisions  have  been  expedited  considerably  when  they 
have  the  benefit  of  one  of  the  recent  reports.  There  still  is  consider- 
able room  for  betterment,  howcAer,  in  the  portion  of  the  reports  which 
deals  with  the  analysis  of  the  issues  in  the  case  and  the  conclusions 
and  recommendations. 

Exceptions  and  oral  argument. — After  the  case  has  been  transferred 
to  the  Board  by  the  filing  of  the  intermediate  report,  the  paities  are 
given  20  days,  a  period  which  may  be  extended  on  petition,  in  wliicli 
exceptions  to  the  repoit  may  be  fiied.^*'  The  same  time  requirement  is 
prescribed  for  the  filing  of  briefs  and  requests  to  argue  orally  before 
the  Boarcl ;  ^^  such  reports  have  been  made  in  the  vast  majority  of 
cases,  and,  if  timely,  have  uniformly  been  granted.  The  trial  attorney 

'*  It  is  pstimntPfl  that  In  about  70  p^rfpnt  of  tlie  easps,  thp  rerommpiidations  of  thp  trial 
examiner  have  been  accppterl  in  tlioir  entirPty.  Complete  reversal  has  oeeurred  in  appi'oxi- 
matelv  13  percent  of  the  oases,  and  partial  reversal  in  somewhat  less  than  17  iiercent.  FIvpn 
in  the  cises  where  the  Board  has  arrived  at  the  same  resnlts  as  tliose  recommended  by 
the  intermediate  reports,  there  have  frequently  been  variations  between  the  Board's  aj)- 
proach  to  the  issues  and  that  utilized  by  the  trial  examiners. 

^■'' The  attempt  has  also  been  madp  to  keep  the  trial  examiners  in  Washington  for  a 
period  of  approximately  3  weeks  between  trips  to  the  flpld.  in  order  to  facilitate  the  prepa- 
ration of  their  intermediate  reports.  But  see  infra,  pp.  26-27. 

»'  Rules  and  Regulations,  Art.  II,  Sec.  33.  The  exceptions  must  be  In  writing  and 
copies  are  to  be  seTved  ui)on  each  of  the  other  parties  and  the  Regional  Director,  as  well 
as  witli  the  Board.  Exceptions  may  be  taken  to  any  portion  of  the  intermediate  report  or  to 
any  other  alleged  error  in  the  conduct  of  the  hearing,  whether  or  not  objections  were 
made  at  the  time  the  alleged  errors  were  committed.  Rules  and  Regulations,  Art.  II, 
Sec.  28. 

Requests  for  extension  of  time  to  file  exceptions  are  considered  in  the  first  instance  by 
the  Secretary's  office.  For  the  most  part,  their  disposal  is  a  routine  matter,  additional 
time  being  given  if  a  review  attorney  has  not  started  his  study  of  the  record  or,  for  some 
other  reason,  no  delav  is  likely  to"  be  occasioned  by  the  extension  of  time.  Otherwise, 
sound  reasons  for  the  extension  of  time  are  required  to  be  shown.  In  some  cases,  the 
granting  of  the  request  may  result  in  the  undue  prolongation  of  the  post-hearing  process, 
a  factor  which  may  lead  tlie  Secretary  to  discuss  with  the  review  attorney,  or  even  with 
the  Board,  the  advisabilitv  of  denying  the  extension. 

^■^  Rules  and  Reffiilations,  Art.  II,  Sec.  -35.  Until  recently,  the  Board's  rules  required  per- 
sons desiring  to  file  briefs  to  request  that  privilege  in  writing.  At  the  present  time,  how- 
ever, the  right  to  file  briefs  is  unqualified.  Copies  of  the  briefs  must  be  served  upon  all 
the  parties. 

Sec.  10(c)  of  the  Act  provides  that  "in  its  discretion,  the  Board  upon  notice  may  *  *  * 
hear  argument."  Requests  for  oral  arguniput  are  acted  upon  by  the  Secretary's  office,  the 
procedure  being  the  same  as  that  described  supra,  note  96. 
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is  not  permitted  either  to  file  exceptions  or  to  argue,  orally  or  by  brief, 
before  the  Board,  a  practice  which,  if  the  Board's  appropriations  are 
sufficient,  should  be  corrected,  particularly  if  the  complainants  are 
not  given  the  status  of  parties  at  the  hearing.^^ 

When  the  date  for  oral  argument  has  been  fixed,''^  notice  thereof  is 
sent  to  all  the  parties  and,  in  cases  involving  the  American  Federation 
of  Labor  or  the  Congress  of  Industrial  Organizations,  to  the  Washing- 
ton offices  of  these  organizations.^""  Each  participant  is  generally 
permitted  30  minutes  of  argiunent,  although  more  time  is  allowed  in 
important  or  difficult  cases.  Argument  is  always  heard  by  a  c{Uorum 
of  the  Board,  and  usually  all  three  members  are  present. 

The  scope  of  the  presentation,  while  limited  by  the  record  mad.e 
before  the  trial  examiner,  is  not  restricted  to  the  exceptions  filed  by 
the  parties.  Not  only  does  the  Board  consider  the  portions  of  the 
record  to  which  specific  exceptions  have  not  been  taken  but  it  also 
makes  a  complete  review  of  the  case  where  no  exceptions  have  been 
filed  by  any  of  the  parties.  The  failure  to  file  exceptions  is  said  to 
operate  merely  "as  a  submission  of  the  case  to  the  Board  on  the 
record,"  ^°^  except  in  cases  where  the  trial  examiner  has  recom- 
mended the  dismissal  of  the  complaint,  in  which  event  the  absence 
of  exceptions  results  in  the  closing  of  the  case  without  further  con- 
sideration by  the  Board.^°- 

The  Board's  policy  of  examining  every  aspect  of  a  case  in  which 
limited  exceptions  have  been  taken  would  seem  to  involve  an  unneces- 
sary expenditure  of  staff  time  and  energy.^"^  In  at  least  one  situation, 
liowever,  the  Board  could,  consistently  with  its  announced  policy, 
refuse  to  be  behind  the  trial  examiner's  findings.  Where  an  intermedi- 
ate report  makes  affirmative  findings  and  recommendations  with  re- 
spect to  certain  allegedly  discriminatory  discharges,  to  which  findings 
exceptions  are  filed,  but  recommends  dismissal  of  the  allegations  with 
respect  to  other  discharges,  to  which  no  exceptions  are  taken,  there 
woulci  seem  to  be  no  occasion  for  the  Board  to  review  the  unchallenged 
dismissals  along  with  the  affirmative  findings  of  discriminatory  dis- 
charges. As  pointed  out  above,  the  Board  would  not  consider  the  case 
if  no  affirmative  recommendations  whatsoever  were  made,  and  con- 
's as  indicated  supra,  p.  21,  the  inability  of  the  trial  attorney  to  participate  in  the  post- 
hearing  process  may  have  the  effect  of  deprivin,:?  the  Board  of  the  opinions  and  argument 
of  the  member  of  its  staff  who  has  lived  with  the  case  longer  than  ^ny  other  person  The 
suggestion  that  the  Board  permit  its  trial  attorneys  to  file  exception  to  an  intermediate 
report  when  they  are  in  disagreement  with  its  findings  and  recommendations  has  been 
objected  to  on  the  ground  that  the  regional  offices  will  be  sublected  to  pressure  by  the 
complainincr  parties  to  file  exceptions  even  when  regional  officials  do  not  believe  that  such 
procedure  is  warranted,  and  that,  rather  than  create  ill  will  in  the  field,  the  staff  will  yield 
to  such  requests.  It  would  seem,  however,  that  it  should  not  be  too  difficult  to  follow  a 
determined  policy  in  this  respect,  since  the  dissatisfied  complainants  alwavs  have  the 
privilege  of  utilizing  the  exception  procedure,  and  may  be  so  advised  in  respcJnse  to  their 
exhortations  that  the  trial  attorney  file  exceptions. 
^  See  infra,  p.  25. 

100  These  national  labor  organizations  have  sometimes  been  permitted  to  argue  or  submit 
briefs  as  aniici  curiae.  The  same  privilege  has.  on  occasion,  been  granted  to  other  persons 
who  have  been  able  to  demonstrate  some  interest  in  the  proceedings. 

101  Rules  and  Regulations,  Art.  II,  Sec.  33. 

i''^  Id.,  sec.  35.  A  case  is  also  considered  closed  if  the  employer  has  complied  with  the 
intermediate  report  and  no  exceptions  have  been  filed.  Whether  there  has  been  compliance 
is  a  fact  which  is  ascertained  by  the  regional  office  acting  under  instructions  from  the 
Secretary. 

103  Conservation  of  the  time  and  energies  of  the  Board  members  is  imperative,  as  may 
be  seen  from  the  fact  that,  in  addition  to  the  two  full  days  which  it  must  devote  each 
week  to  oral  arguments,  a  considerable,  if  underterminate,  amount  of  the  Board's  time  is 
consumed  by  sundry  administrative  and  internal  matters.  The  disposition  of  requests  for 
authorization  to  proceed  to  hearing  in  unfair  labor  practice  and  representation  matters, 
the  approval  of  settlement  agreements,  the  solution  of  personnel  problems,  are  typical 
components  of  the  miscellany  with  which  the  Board  is  constantly  confronted. 
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sistency  witli  this  practice  would  require  a  similar  refusal  of  review  in 
the  circmiistances  described. 

The  Review  Division  aiid  the  process  of  decision. — When  an  inter- 
mediate report  is  filed  with  the  Board,  the  Case  is  assi^ied  by  the 
Associate  General  Counsel  at  the  head  of  the  Review  Division  to  one 
of  the  approximately  ninety  attorneys  on  his  staff.  The  function  of 
the  review  attorney  is  to  make  a  complete  study  of  the  record  with 
tlie  view,  fii^t,  of  acquainting  the  members  of  the  Board  with  the 
details  of  the  case  and  providing  them  with  any  information  they  may 
desire  in  arriving  at  a  decision,  and,  second,  of  drafting  the  Board's 
final  decision  and  order. 

The  review  attorney's  analysis  of  the  case  includes  examinations  of 
the  pleadings,  the  trial  examiner's  intermediate  report,  the  transcript 
of  the  record,  and  the  parties'  exceptions  and  briefs.  Detailed  notes 
are  taken  on  the  record,  and  are  ultimately  integrated  so  as  to  bring 
together  all  the  evidence  on  any  given  issue.  The  review  attorney  fre- 
quently engages  in  legal  research,  or  seeks  the  advice  of  the  Division 
of  Economic  Research  on  technical  questions  of  labor  relations."*  He 
may  also  confer  with  his  supervisor  during  this  stage  of  his  work, 
but,  as  a  rule,  he  does  not  discuss  the  case  with  the  supervisor  until  his 
study  of  the  record  is  completed."^ 

The  discussion  with  the  supervisor,  in  pi-epa ration  for  the  presenta- 
tion of  the  case  to  the  Board,  involves  an  exhaustive  report  of  the 
results  of  the  review  attorney's  work.  The  aim  of  this  conference 
is  to  reduce  the  review  attorney's  conception  of  the  case  to  a  cohesive 
and  intelligible  story  by  eliminating  all  cumulative  and  irrevelant 
material.  The  supervisor  has  usually  read  the  pleadings,  intermediate 
report,  and  briefs  prior  to  discussing  the  case ;  if  he  is  skeptical  about 
the  review  attornej^'s  impression  of  particular  matters,  he  checks 
the  record  to  satisfy  his  doubts.  When  the  supervisor  and  the  review 
attorney  have  agreed  upon  the  description  and  analysis  of  the  case 
which  they  believe  will  fairly  and  fully  reflect  its  various  aspects,  a 
conference  with  the  Board  members  is  arranged. 

In  order  to  synchronize  the  oral  argument  with  the  review  attorney's 
conference  with  the  Board,  the  time  for  the  argument  is  not  set  until 
the  review  attorney  has  indicated  to  his  supervisor  the  approximate 
time  in  which  his  study  of  the  record  Avill  be  completed.  This  may 
vary  from  a  few  days  to  several  months  depending  upon  the  complex- 
ity of  the  issues  involved,  but  on  the  average  does  not  exceed  a  month. 

104  The  review  .ittorneys  are  under  strict  instructions  not  to  discuss  cases  they  are  study- 
ing with  either  tlie  trial  attorney  or  the  trial  examiner.  While  the  isolation  of  the  review 
attorney  from  the  advocate  is  understandable,  the  reasons  for  forbidding  discussion  with 
the  trial  examiner  are  not  so  clear.  Surely,  if  the  review  attorney  desired  some  informa- 
tion concerning  the  demeanor  of  witnesses  to  which  the  trial  examiner  did  not  allude 
in  his  intermediate  report,  he  should  be  able  to  obtain  that  intelligence  for  transmittal 
to  the  Board.  Where  conflicts  in  testimony  are  commonplace,  the  Board  should  not  bo 
deprived  of  the  observations  of  the  agent  who  served  in  its  stead  as  presiding  officer  at 
the  hearing.  Even  with  improved  intermediate  reports,  there  would  seem  to  be  some 
room  for  discussion  between  the  trial  examiner  and  the  review  attorney.  The  focal  point  of 
the  Board's  consideration  of  a  case  is  the  intermediate  report,  and  any  failure  of  the 
written  document  to  depict  fully  the  trial  examiner's  understanding  of  the  issues  should 
not  be  regarded  as  an  unfortunate  incident  of  the  examining  process.  If  the  Board  were 
to  dispense  with  an  intermediate  report,  and  issue  proposed  findings,  there  would  be  no 
question  as  to  the  propriet.v  of  discussion  between  the  trial  examiner  and  the  review 
attorney.  To  forbid  these  conversations  where  a  report  has  issued,  on  the  theory  that  the 
fortuitous  intervention  of  the  report  has  altered  the  trial  examiner's  viewpoint  from 
that  of  an  impartial  adjudicator  to  that  of  an  advocate,  is  an  extremely  questionable 
prohibition. 

103  Each  supervisor  is  in  charge  of  from  7  to  9  review  attorneys.  They  are,  for  the  most 
part,  former  review  attorneys  who  have  merited  the  promotion  by  virtue  of  their  con- 
tinued excellent  work. 
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Shortly  prior  to  the  oral  argument,  the  review  attorney  prepares  a 
four-  or  five-page  memorandum  containing  a  summary  statement  of 
the  case,  an  outline  of  the  evidence,  and  a  brief  discussion  of  tlie 
major  issues  raised  by  the  exceptions.  This  memorandum  serves  to 
familiarize  the  Board  sufficiently  with  the  controversy  to  enable  it  to 
profit  from  the  oral  argument.^°'^ 

As  soon  as  possible  after  oral  argument  is  heard,  the  review  attorney 
makes  his  full  report  to  the  Board.  The  conference  is  attended  by 
the  supervisor  and  sometimes  by  the  Associate'  General  Counsel. 
The  nature  and  length  of  the  repoit  depend  upon  the  complexity 
of  the  case,  the  quality  of  the  oral  argument  previousl}^  heard  by  the 
Board,  and  the  existence  of  any  conflict  between  the  members  of  the 
Board  concerning  the  decision  to  be  rendered.  The  question  of  juris- 
diction, for  example,  is  rarely  discussed,  being  very  infrequently  in 
issue ;  the  Board  properly  assumes  that  if  the  regional  director,'  tlie 
secretary,  the  trial  attorney,  the  parties,  the  trial  examiner,  the  review 
attoi-ney,  and  the  supervisor  all  agree  that  interstate  commerce  is 
involved,  there  is  no  occasion  for  it  to  inquire  into  that  question  with 
particularity.  Where  there  is  a  close  question,  on  the  other  hand,  the 
review  attorney  gives  a  full  description  of  all  the  evidence  on  both  sides, 
and  indicates  the  significant  portions  of  the  record  when  the  Board 
feels  that  the  actual  reading  of  the  testimony  would  facilitate  its 
consideration  of  the  issue.^°' 

As  a  rule,  after  the  review  attorney  has  finished  his  report  and  the 
Board  members  have  discussed  among  themselves  and  with  him  and 
his  supervisor  the  manner  in  which  to  dispose  of  the  various  issues, 
the  Board  makes  its  decision  and  instructs  the  re\aew  attorney  to 
prepare  a  draft  decision  accordingly.^"^  If  particularly  difficult  ques- 
tions are  involved,  and  further  study  seems  desirable  before  they  are 
resolved,  the  Board  may  request  the  review  attorney  and  his  super- 
A'isor  to  renew  their  analysis  of  the  case  and  to  report  back  at  some 
later  time.  Or  they  may  decide  to  examine  the  controversial  portions 
of  the  record  themselves  prior  to  arriving  at  a  decision.  In  any 
event,  once  a  decision  is  reached,  the  review  attorney  begins  to  prepare 
a  draft  of  the  Board's  findings  and  order. 

^^Hien  the  review  attorney  completes  his  draft  of  the  final  decision, 
which,  as  has  previously  been  observed,  contains  findings  of  facts, 
conclusions,  and  an  order,  with  an  analysis  of  the  evidence  supporting 
the  findings  and  an  argumentative  opinion  justifjdng  the  conclusions, 

loathe  review  attorney  and  his  supervisor  attend  the  argniment,  but  do  not  participate 
in  it.  Xotes  are  taken  on  the  significant  portions  of  the  argument,  particular  attention 
being  paid  to  admissions  and  statements  apparently  in  conflict  with  the  record. 

107  The  Board  members  almost  never  read  an  entire  record  and  it  is  whollv  out  of  the 
question  that  they  should  do  so  with  any  frequency.  In  the  month  of  October  1939    for 
example,   the   Board   decided    72   case.s,    in   which   the   records   totaled   over  58.000    pages 
As  of  January   1,  1940,   there  were  awaiting  decision   some  256  complaint  cases  and  50 
representation  cases,  totaling  600,000  pages. 

108  The  Board  rarely  confers  with  any  members  of  its  staflF,  other  than  the  Review  Divi- 
sion, in  arriving  at  its  decisions.  Conference  with  trial  examiners  are  extremely  infrequent, 
and  only  on  a  few  occasions  has  the  chief  economist's  advice  been  sought  directly  by  the 
Board.  From  time  to  time,  the  Board  has  sought  the  advice  of  the  General  Counsel  or  the 
Secretary  on  matters  of  basic  policy,  but  this  too  has  been  rare. 

The  informal  files  are  not  available  either  to  the  Board  or  the  Review  Division  althouirh, 
prior  to  1939,  the  contrary  was  true.  Correspondence  requesting  expedition  in  the  dis- 
posal of  a  ease,  or  relating  to  its  procedural  aspects,  is  handled  by  the  Secretary's  oflice 
and  is  never  referred  to  the  Board  or  the  review  attornev  unless  it  appears  to  "warrant 
particular  attentloru  Letters  dealing  with  the  merits  of  cases  are  merely  aclcnowledged 
hut  are  not  shown  to  any  person  who  participates  in  the  preparation  of  decisions  The 
members  of  the  Board  studiously  decline  to  discu.ss  any  matter  sub  judice  with  persons 
outside  the  agency,  and  review  attorneys  are  instructed  to  follow  the  same  policy 
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he  submits  it  to  his  supervisor  for  revision  and  approval.  Copies  of 
the  revised  draft  are  then  distributed  to  the  members  of  tlie  Board 
and  the  Associate  General  Counsel  for  their  criticisms  and  sufrgestions. 
A  careful  study  is  made  by  them  of  both  the  form  and  substance  of 
the  draft  decision;  further  conferences  among  the  Board  members 
and  the  review  attorney  or  his  superiors  are  frequently  necessary 
before  the  decision  is  reduced  to  its  final  form.  Eventually  it  is 
adopted  by  the  Board  members  as  their  own,  is  signed  by  them,  and 
is  served  on  the  parties. 

Suggested  revision  of  the  'post-lieanng  procedure. ^^'^ — Whether  or 
not  tiie  Board  may  be  justly  criticized  for  failure  to  speed  the  disposi- 
tion of  cases,  it  seems  unlikely  that  any  appreciable  expedition  of  the 
decision  process  may  be  anticipated  under  the  present  system.  While 
various  members  of  the  Board's  staff  are  in  somewhat  marked  dis- 
agreement as  to  the  time  that  must  be  consumed  at  the  various  stages 
of  the  post-hearing  process,  an  estim.ate  indicates  that  the  average 
case,  under  a  normal  work  load,  would  not  be  decided  until  perhaps 
five  months  after  the  close  of  the  hearing.  The  time  would  be  con- 
sumed (it  mav  be  estimated)  in  the  following  manner : 

Days 

From  close  of  hearing  to  intermediate  report GO 

From  intermediate  report  to  oral  argument 30 

From  oral  argument  to  decision 60 

Total 150 

An  analysis  of  these  statistics  reveals  where  the  difficulties  lie  and 
suggests  certani  changes  which  should  not  only  diminish  the  major 
delays,  but  also  should  provide  for  a  much  more  satisfactory  post- 
hearing  procedure. 

The  preparation  of  an  intermediate  report  now  requires  a  consid- 
erable amount  of  time  not  only  because  it  is  a  difficult  task,  but  also 
because  the  conditions  under  which  it  is  written  are  not  ideally  suited 
for  speed.  A  first  draft  of  an  intermediate  report  could  be  completed, 
in  the  average  case,  within  3  weeks  after  the  close  of  the  hearing  and, 
since  the  revision  by  the  reviewing  examiner  generally  lasts  no  more 
than  a  week,  the  finished  production  could  be  available  after  the  lapse 
of  only  a  month.  Unfortunately,  however,  the  trial  examiner  does 
not  always  have  an  uninterrupted  period  of  3  weeks  which  he  can 
devote  to  the  preparation  of  his  report :  a  considerable  portion  of  his 
analysis  of  the  record  and  drafting  of  his  report  must  still  be  done  in 
the  field  during  the  "free"  time  he  can  find  while  presiding  over  other 
hearings.^^'^  Even  when  the  draft  is  completed,  moreover,  a  reviewing 

1*^  Before  proceeding:  to  the  details  of  the  suggested  changes  in  the  post-hearing  process, 
it  should  be  indicated  that  the  procedure  just  outlined  has  been  departed  from  by  the 
most  recently  appointed  member  of  the  Board.  He  does  not  normally  attend  the  conference 
at  which  the  review  attorney  reports.  It  is  his  practice  to  consider  the  case  as  fully  as 
possible  prior  to  the  oral  argument.  He  depends  upon  the  trial  examiner's  report,  and  the 
memorandum  of  the  reviewing  examiner  commenting  thereon,  for  an  understanding  of 
the  controversy,  and  examines  the  parties'  exceptions  and  briefs  in  order  to  ascertain 
the  vital  issues  requiring  resolution.  If,  on  the  basis  of  these  documents,  he  is  unable  to 
arrive  at  a  decision,  he  reads  the  evidence  in  the  record  on  the  disputed  issues.  He  may.  in 
the  course  of  his  study  of  the  case,  call  upon  the  review  attorney  or  the  trial  examiner 
for  assistance,  but,  for  the  most  part,  relies  upon  his  own  Impressions  of  the  issues.  He 
participates  in  the  revision  of  the  draft  decision,  however,  in  the  same  manner  as  do  the 
other  members  of  the  Board. 

"0  The  trial  examiners,  it  is  said,  do  not  always  regard  the  prospect  of  evening 
Work  while  in  the  field  as  an  unwelcome  chore.  When  their  duties  bring  them  to  a  small 
community,  for  example,  the  absence  of  any  other  forms  of  diversion  in  which  the  trial 
examiner  feels  he  may  pi-operly  engage,  may  leave  the  preparation  of  an  intermediate 
report  the  sole  manner  in  which  he  may  occupy  his  spare  time. 
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examiner  is  not  always  available ;  reports  must  sometimes  wait  a  week 
or  two  before  they  are  assigned  for  review.^"  Then,  after  the  ex- 
penditure of  all  this  time  and  effort,  the  further  progress  of  the  case  is 
marked  by  this  anomaly :  Two  men  with  considerable  experience  in 
presiding  over  unfair  labor  practice  cases  have  read  the  record  in  order 
to  prepare  an  intermediate  report  which  is  of  limited  utility  to  the 
parties  and  is  substantially  disregarded  by  the  Board  members,  who 
rely  largely  upon  an  independent  review  made  by  a  third  person,  whose 
work  is  closely  supervised  by  still  a  fourth. 

A  minor  alteration  of  present  methods  and  a  slight  reallocation 
of  staff  might,  it  is  suggested,  go  far  toward  improving  tlie  situation, 

( 1 )  In  the  first  place,  it  is  desirable  that  the  trial  examiner  be  enabled 
to  concentrate  upon  the  preparation  of  his  reports  when  the  hearings 
have  ben  concluded.  To  accomplish  this,  it  would  ordinarily  be  nec- 
essary to  recall  him  to  his  headquarters  after  each  case  heard,  al- 
though if  the  hearing  were  not  too  extended,  it  might  still  be  appro- 
priate to  assign  a  trial  examiner  to  preside  over  another  short  unfair 
labor  practice  case  or,  preferably,  over  a  representation  case  where  he 
is  under  no  duty  to  suljmit  an  intermediate  report."-  This  would 
enable  the  Board  to  utilize  the  trial  examiner's  services  during  the 
period  in  which  the  transcript  of  the  record  of  the  first  hearing  was 
being  prepared.  Such  a  program  might  entail  the  employment  of 
additional  trial  examiners,  and  somewhat  increase  the  cost  of  Board 
operations,  b}'  adding  to  traveling  and  other  expenses,^^-^ 

(2)  As  to  issues  of  fact,  particularl}^  where  dependent  for  their 
resolution  upon  the  demeanor  of  Vvdtnesses,  the  trial  examiner  who 
heard  the  witnesses  is  better  equipped  than  any  other  member  of  the 
Board's  staff  to  recommend  the  conclusions  to  be  drawn  from  the 
record.  At  the  same  time,  the  work  of  trial  examiners  is  such  that 
they  have  little  time  for  study  of  the  Board's  decisions  and  other  ex- 
pressions of  policy,  or  of  judicial  opinions  which  relate  to  labor  rela- 
tions cases.  Since  these  are  often  of  critical  significance  in  formulating 
the  ultimate  conclusions  to  be  drawn  from  the  primary  facts  as  found, 
the  trial  examiner  would  be  aided  in  preparing  an  intermediate  report 
if  there  Avere  available  to  him  a  law  assistant  comparable  with  the  law 
clerks  who  now  serve  most  federal  and  many  state  judges.  A  small 
staff  of  law  assistants  could  be  established  by  transfers  from  the  pres- 
ent Review  Division  of  the  General  Counsel's  office.  Individual  mem- 
bers of  the  group  need  not  be  permanently  attached  to  a  single  ex- 
aminer, but  could  be  available  for  assignment,  as  are  reviewing 
examiners  at  the  present  time,  as  cases  gave  rise  to  need  for  their  serv- 
ices. Working  jointly  with,  but  (for  the  time  being)  under  the  direc- 
tion of  the  ti'ial  examiner,  the  lavv'  assistant  would  (like  a  judge's  law 
clerk)  check  his  chief's  conclusions  against  the  record;  would  prepare 

m  The  use  of  some  of  the  trial  examiners  to  review  the  reports  of  others  has  the  effect 
of  dimiuisliiug  the  number  of  trial  examiners  available  to  preside  at  hoarin;^'s.  As  a 
result,  a  backlog  was  created  in  the  Trial  Examiners'  Division  during  the  latter  part 
of  1939,  and  hearings  could  not  as  a  rule  be  scheduled  until  a  month  to  G  weeks  after 
request.  While  this  condition  has  been  largely  eliminated  during  the  first  2  months  of 
1940,  a  result  attributable  almost  entirely  to  the  unusually  small  number  of  hearings 
held,  it  is  not  at  all  unlikely  that  upon  the  resumption  of  a  normal  work  load,  a  back- 
log will  once  again  be  created. 

"-  See  infra,  p.  35. 

^3  See,  in  this  connection,  infra,  p.  35,  where  it  is  suggested  that  trail  examiners  be 
relieved  from  their  present  duties  in  most  representation  proceedings.  But  compare 
supra,  note  110. 
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memoranda  bearing  upon  the  problems  of  law  and  policy  involved  in 
the  case — drawing,  if  necessary,  upon  the  members  of  the  legal  and 
economic  stall's  for  assistance ;  and  would  furnish  to  the  trial  examiner 
such  editorial  assistance  as  he  might  desire  in  the  preparation  of  his 
intermediate  report. 

(3)  The  recently  instituted  system  of  review  employed  by  the  Trial 
Examiners'  Division  has  already  gone  far  toward  producing  a  per- 
fected type  of  intermediate  report.  It  should  not  be  abandoned.  But 
the  process  of  review  in  the  Trial  Examiners'  Division  should  not  be  a 
complicated  one,  and  the  number  of  persons  engaged  in  review  work 
need  not  be  more  than  two  or  three.  The  Chief  Examiner's  aides 
should  not  feel  it  necessary  to  read  the  record — for  that  will  already 
have  been  studied  by  the  trial  examiner  and  restudied  by  his  law  as- 
sistant— nor  should  they  find  it  incumbent  upon  them  to  repeat  the 
researches  of  the  law  assistant  (who,  of  course,  may  have  been  aided 
by  the  legal  and  economic  staffs).  The  function  of  the  Division's 
review  should  be  merely  to  detect  ambiguities  of  statement  in  the  pro- 
posed report,  thus  eliminating  needless  exceptions  to  it,  and  secondly 
to  forestall  any  egregious  blunders  or  oversights  which  appear  on  the 
face  of  the  document. 

Intermediate  rejoorts  prepared  in  the  manner  suggested  above  should 
be  of  untold  benefit  to  the  parties,  who  would  be  able  to  direct  their 
efforts  before  the  Board  to  the  argument  of  the  really  critical  issues  in 
the  case.  The  report,  being  more  carefully  prepared,  might  be  re- 
garded both  by  the  Board  and  the  parties  as  a  more  authoritative 
statement  of  the  case  to  be  accepted  unless  successfully  attacked  by 
exceptions ;  hence,  a  further  consequence  might  well  be  to  increase  the 
instances  in  which  the  parties  accept  and  observe  the  intermediate 
reports,  so  that  further  appellate  proceedings  would  be  unnecessary.^" 

Furthermore,  the  improvement  of  intermediate  reports  might  le- 
duce  the  delay  which  now  occurs  after  the  intermediate  report  has 
been  published.  The  elements  of  that  delay  and  the  possibilities  of 
diminution  are  the  following : 

(1)  Until  recently  the  average  interval  between  issuance  of  the  trial 
examiner's  report  and  the  hearing  of  oral  argument  on  exceptions 
has  been  about  45  days."^  Tliis  delay  could  be  greatly  reduced  if  the 
Board  could  rely  upon  the  trial  examiner's  report  (which,  if  prepared 
in  the  manner  suggested  above,  would  be  reliable  for  this  purpose) 
for  a  statement  of  the  case  except  insofar  as  attacked  by  specific  excep- 
tions. Memoranda  prepared  either  by  the  law  assistants  in  the  Trial 

1"  That  the  suggestion  is  not  fanciful  Is  indicated  somewhat  by  the  encouragincr  results 
olitainert  by  the  system  of  reviewinj?  examiners.  Up  to  August  1,  1939,  when  that  system 
was  installed,  928  intermediate  reports  were  issued  and  compliance  was  had  in  only  45. 
Up  to  January  1,  1940,  63  reports  had  been  issued  under  the  new  system  ;  compliance  had 
already  been  noted  In  6,  and  It  appeared  likely  that  at  least  5  more  cases  would  be  closed 
in  this  manner. 

The  experience  of  the  Federal  Communications  Commission,  which  was  faced  with  a 
similar  problem,  is  worthy  of  note.  Under  its  old  examining  system,  where  the  presiding 
officer  prepared  a  report  without  consulting  with  any  other  members  of  the  Commissions 
staff,  exceptions  were  taken  in  The  vast  preponderance  of  cases  because  the  parties  were 
uncertain  as  to  the  probable  attitude  of  the  Commission  toward  the  case.  Since  the  adop- 
tion of  the  system  of  proposed  decisions — similar  to  proposed  findings  of  the  Board  where 
no  intermediate  report  is  {jrepared  {supra,  note  93) — there  has  been  a  remarkable  decrease 
both  in  the  number  of  cases  in  which  exceptions  have  been  filed,  and  the  number  of 
exemptions  taken. 

'1"  This  lapse  of  time  has  l)een  occasioned  by  the  inability  of  the  TJevlew  Division  to 
commence  its  study  of  the  record  promptly  which,  because  of  the  Board's  practice  of 
synclironizing  the  review  .attorney's  report  with  the  hearing  of  oral  argument,  necessitated 
the  i>^istponenient  of  oral  argument.  See  supra,  p.  23. 
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Examiners'  Division,  or  ])y  the  Board's  own  aides,  could  set  forth  such 
additional  information  from  the  record  as  the  Board  would  need  to 
appreciate  the  issues  raised  by  the  parties'  exceptions  and  briefs.  It 
should  then  be  entirely  feasible  to  schedule  oral  argument  within  10 
days  or  2  weeks  after  the  filing  of  exceptions,  a  period  which  should 
suffice  for  the  preparation  of  argument  in  opposition  to  exceptions 
filed  by  other  parties,^^^ 

(2)  The  major  causes  of  delay  after  oral  argument  has  been  had 
are  these  :  (a)  the  review  attorneys  are  unable  to  utilize  the  trial  exam- 
iner's report  to  any  appreciable  extent  in  drafting  the  decision,  thereby 
increasing  the  time  that  they  must  spend  in  completing  their  task: 

(b)  the  supervisors  frequently  are  unable  to  consider  the  draft  decision 
immediately  because  they  are  occupied  with  matters  presented  by  the 
six  or  eight  other  review  attorneys  for  whose  work  they  are  responsible : 

(c)  the  Board  members,  who  have  never  seen  the  decision  before,  and 
whose  last  association  witli  the  case  may  have  been  as  much  as  3 
months  before,  must  study  it  carefully,  a  task  which  may  last  from  2 
days  to  a  week  or  more.^^" 

These  troubles,  it  will  be  perceived,  have  a  single  origin,  the  inade- 
quacy of  the  trial  examiner's  report.  Given  an  intermediate  report 
improved  not  merely  in  form  but  also  as  a  considered  and  informed 
statement  of  the  case,  these  time-consuming  steps  might  be  substan- 
tially shortened.  It  might  even  be  possible,  since  the  report  is  a  part 
of  the  record,  for  the  Board  in  many  cases  to  adopt  as  its  own  the  trial 
examiner's  findings  and  conclusions,  subject,  of  course,  to  such  altera- 
tions as  might  appear  to  be  necessary  in  the  light  of  the  parties' 
arguments  to  the  Board. 

By  centering  attention  upon  improvement  of  intermediate  reports, 
a  considerable  saving  of  time  and  personnel  might  be  effected.  In  the 
first  place,  consideration  of  a  case  would  no  longer  necessitate  a 
detailed  analysis  of  the  entire  record.  The  primary  function  of  the 
review  attorney  heretofore  has  been  to  perform  just  this  task.  But 
with  the  perfected  intermediate  reports  which  it  may  be  expected 
Avould  issue  from  the  Trial  Examiners'  Division  under  the  improved 
system  of  preparation,  gaps  would  no  longer  appear  in  the  statement 
of  the  cases,  so  that  review  of  the  record  might  be  limited  to  those 
issues  which  had  been  raised  by  the  parties'  exceptions. 

The  study  of  these  issues  would  not  require  the  Board's  continued 
utilization  of  a  large  staff  of  review  attorneys,  repeating  in  a  somewhat 
isolated  manner  labors  which  might  more  profitably  have  been  done 
by  others.  Instead,  assisted  by  a  much  smaller  corps  of  law  clerks 
working  with  them  as  do  the  law  clerks  of  juclges,^^^  the  Board  members 

i'^"  Whether  or  not  the  Board's  method  of  considering  cases  is  altered  or  expedited  by  Im- 
provement in  intermediate  reports,  it  is  anticipated  that,  when  the  Review  Division  elimi- 
nates the  backlofr  of  cases  with  which  it  is  now  struggling,  it  will  be  possible  to  assign  a  re- 
view attorney  (if  the  present  reviewing  system  is  preserved)  to  a  case  soon  after  the  inter- 
mediate report  is  issued  and  thus  to  designate  the  matter  for  oral  argument  within  a  short 
period  after  exceptions  are  file<1.  See  Report  of  Legal  Survey  Committee  to  General  Coun- 
sel (Z-669),  November  7,  19.39,  p.  12.  Considerable  progress  has  already  been  made  in  this 
direction.  As  of  March  1,  1940,  there  were  not  more  than  1.5  cases,  in  which  intermediate  re- 
ports had  been  issued,  that  were  awaiting  assignment  to  re\'iew  attorneys. 

1'"  So  that  there  may  be  a  coordinating  review  of  all  decisions  of  the  Board,  the  Associate 
General  Counsel's  approval  is  required  before  the  issuance  of  anv  decision;  this  require- 
ment may  also  occasionally  delay  the  determination  of  a  case. 

115  That  is  by  subordinates  under  their  own  immediate  supervision,  directed  to  make 
such  supplementary  analyses,  prepare  such  memorandums  of  law.  and  draft  such  opinions, 
or  portions  of  opinions  or  orders,  as  might  be  necessarv  in  the  performance  of  the  members' 
adjudicatory  duties. 
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could  familiarize  themselves  with  the  problems  of  a  case  through 
consideration  of  the  intermediate  report,  the  exceptions  and  briefs  of 
the  parties,  and  the  portions  of  the  record  upon  which  the  parties 
relied.^^^ 

Reopening  of  records. — The  Board's  regulations  provide  for  the 
reopening  of  a  record  by  the  Chief  Trial  Examiner,  at  any  time  prior 
to  the  service  of  the  intermediate  report,  or  by  the  Board,  at  any 
time  prior  to  the  filing  of  a  transcript  of  the  record  in  a  Circuit  Court 
of  Appeals.^'"  Reopening  may  be  ordered,  upon  reasonable  notice, 
either  sua  sponte  by  the  Chief  Trial  Examiner  or  the  Board,  or  upon 
application  made  by  one  of  the  parties.^-^  The  usual  grounds  for 
such  action  are  the  correction  of  a  procedural  error  made  by  the  trial 
examiner,  the  discovery  of  evidence  not  available  at  the  time  of  the 
hearing,  and  the  introduction  of  additional  issues  into  the  case  as 
the  result  of  new  unfair  labor  pi-actices.^-- 

Rehearings. — While  the  rules  of  practice  contain  no  provisions 
governing  the  rehearing  of  cases,  petitions  for  rehearing  have  been 
made  from  time  to  time  and  have  uniformly  been  considered  by  the 
Board. ^^'  The  matter  is  studied  by  the  same  review  attorney  who 
assisted  in  the  preparation  of  the  decision;  he  then  reports  to  the 
Board,  which  acts  upon  the  request.  Petitions  which  seek  the  re- 
opening of  the  record  in  order  to  introduce  new  evidence  are  denied 
unless  there  is  a  clear  showing  that  the  evidence  was  unavailable  at 
the  time  of  hearing.  Since  the  petitioning  parties  have  rarely  been 
able  to  support  this  burden,  rehearings  have  been  granted  most 
frequently  in  situations  where  the  Board  has  been  uncertain  of  its 
position  on  the  aspects  of  the  case  referred  to  in  the  petition  and  lias 
desired  to  hear  further  argument  on  those  jDoints. 

//.  Representation  proceedings 

hitroduction. — The  functions  of  the  Board  in  respect  of  proceed- 
ings leading  to  the  certification  of  the  exclusive  bargaining  representa- 
tive of  the  employees  in  an  appropriate  bargaining  unit,  are  wholly 
unlike  those  which  it  performs  in  connection  with  unfair  labor  practice 
cases.  In  any  representation  matter  not  complicated  by  the  presence 
of  allegations  of  unfair  labor  practices,  it  is  the  task  of  the  Board  to 
resolve  two  issues:  (1)  "Wliat  is  the  appropriate  bargaining  unit — i.  e., 
the  grouping  of  employees  which  will  insure  them  "the  full  benefit 

'^^  When  necessary,  moreover,  assistance  could  profitably  be  drawn  from  the  ranks  of 
those  who,  liaving  aided  the  trial  examiners  in  the  preparation  of  the  intermediate  reports, 
aie  already  familiar  with  the  cases  and  would  not  require  further  study  to  familiarize 
themselves  with  the  record. 

^-o  Kules  and  Regulations,  Art.  II,  Sees.  .50.  37,  .38.  Applications  made  to  the  Board  are 
customarily  studied  and  reported  by  the  same  review  attorney  who  is  responsible  for 
analyzing  the  original  record  in  the  case. 

The  Board's  autho}'ity  to  reopen  a  record  prior  to  the  filing  of  a  transcript  in  the  Circuit 
Court  is  derived  from  section  10(d)  of  the  Act.  In  re  Nation.nl  Lnhor  Relafiorift  Board,  .S04 
U.S.  4S6  (1938).  Compare  Ford  Motor  Co.  v.  National  Labor  Relations  Board,  305  U.  S.  SG4 
(1939). 

1-1  It  is  anticipated  that,  as  a  result  of  the  recently  developed  system  of  supervision  of 
intermediate  reports,  the  Chief  Trial  Examiner  may  find  occasion  to  reopen  hearings  on 
his  own  motion  (a  power  which  he  has  hitherto  had  no  occasion  to  exercise)  because  of 
errors  at  the  trial  hearing. 

1=2  See.  e.g..  Matter  of  Pearlstone  Company,  1(5  N.L.R.B.  No.  66  (1939)  (record  reopened 
to  permit  taking  of  evidence  on  new  unfair  practices)  ;  Matter  of  Clark  Shoe  Company,  17 
N.L.R.B.  No.  lOS  (1039)  (record  reopened  to  resolve  an  ambiguity  in  the  record  of  the 
original  hearing). 

123  Up  to  October  22,  1939,  a  total  of  208  motions  for  rehearing  had  been  made  in  the 
1.9.50  cases  decided  by  the  Board  up  to  that  date.  24  petitions  were  granted,  153  were 
denied,  and  the  balance  were  still  pending.  In  22  of  the  24  cases  in  which  rehearing 
was  granted,  the  Board  has  modified  its  original  decision. 


599 

of  their  right  to  self-organization  and  to  collective  bargaining"  ?  ^^* 
(2)  Have  the  majority  of  the  employees  in  that  unit  designated  a 
representative  for  collective  bargaining  purposes  ?  ^-^ 

The  statute  gives  only  a  skeleton  guide  to  the  j)rocedure  to  be 
followed  in  performing  these  functions.  Section  9(c)  authorizes  the 
Board,  vrhenever  a  question  of  representation  arises,  to  "investigate 
such  controversy"  prior  to  certification.  "In  any  such  investigation, 
the  Board  shall  provide  for  an  appropriate  hearing  upon  due  notice 
*  *  *  and  may  take  a  secret  ballot  of  employees  or  utilize  any  oth- 
er suitable  method  to  ascertain  such  representatives."  While  the 
Board  has  thus  been  at  liberty  to  adopt  any  of  a  number  of  pro- 
cedures, it  has  chosen  to  cast  representation  proceedings  in  sub- 
stantially the  same  mould  as  unfair  labor  practice  cases.  Hence, 
except  for  some  variations  which  will  be  indicated,  the  procedure 
previously  outlined  is  equally  applicable  to  representation  matters. 

Petitions. — Kepresentation  proceedings  are  instituted  by  the  filing 
of  a  petition  "by  an  employee  or  any  person  or  labor  organization 
acting  on  behalf  of  employees,  or  by  an  employer."  ^^^  The  petition, 
M'liich  must  be  -\-erified  and  filed  in  quadruplicate  with  the  Kegional 
Director  for  the  region  where  the  proposed  bargaining  unit  exists, 
must,  in  accordance  with  the  Board's  prescribed  fonn,  set  forth 
information  supporting  the  jurisdiction  of  the  Board  and  the  existence 
of  a  question  as  to  representation.^^'  In  the  case  of  an  employer 
petition,  in  order  to  be  certain  that  the  proceedings  are  not  brought 
for  purposes  inconsistent  with  the  policies  of  the  Act,  the  petitioner 
is  required  to  state,  in  addition,  that  there  are  two  or  more  labor 
organizations  which  have  asserted  conflicting  claims  that  each  repre- 
sents a  majority  of  the  employees  in  an  alleged  bargaining  unit.^-^ 

Preliminary  inquiries  and  informal  disjyosition  of  petitions. — ^After 
a  petition  is  received  by  a  regional  office  it  is  assigned  for  investigation 
to  a  field  examiner,  who  proceeds  in  much  the  same  manner  as  he  does 
in  unfair  labor  practice  cases.  The  investigations  are  more  stereo- 

'-^  Section  9  (b)  of  the  Act.  An  excellent  discussion  of  the  Board  decisions  dealing 
and  was  adopted  as  a  basic  principle  by  the  Board's  processor  under  the  N.  L.  R.  B. 
See  Matter  of  Houde  Engineering  Co.,  1  N.  L.  R.  B.  (old)  35   (1934). 

1^  Majority  rule  is  also  provided  for  in  the  Railway  Labor  Act  [45  U.S.C.  §  152  (1935)] 
and  was  adopted  as  a  basic  principle  by  the  Board's  predecessor  under  the  N.  L.  R.  B. 
See  Matter  of  Honrle  Engineering  Co..  1  N.  L.  R.  B.  (old)  Ho,  (1934). 

"«  Rules  and  Regulations,  Art.  III.  Sec.  1.  While  the  Board  probably  has  authority 
under  the  act  to  institute  representation  proceedings  on  its  own  motion  [see  Rules  and 
Regulations.  Art.  Ill,  Sec.  10(6)  ],  it  has  pursued  a  strict  policy  of  not  acting  unless 
a  dispute  has  been  called  to  its  attention  by  an  interested  party.  This  policy  has  been 
fortified  by  the  recent  amendment  to  the  Board's  rules  which  permits  an  employer  to 
file  a  petition;  if  neither  employee  nor  employer  desires  to  institute  a  proceeding, "inter- 
vention by  the  Board  in  the  situation  is  likely  to  be  unnecessary. 

12"  Rules  and  Regulations,  Art.  Ill,  Sec.  12.  Printed  copies"  of  the  form  are  supplied 
on  request  at  any  of  the  regional  offices. 

The  rules  of  practice  also  provide  [sec.  10(a)]  for  the  filing  of  petitions  directly  with 
the  Board  if  necessary  "in  order  to  effectuate  the  purposes  of  the  act."  Only  23  petitions 
have  been  so  filed  since  the  creation  of  the  Board.  Compare  supra,  note  -5. 

12*  The  Board  formerly  had  refused  to  entertain  employee  petitions  because  it  was  of 
the  opinion  that,  under  ordinary  circumstances,  an  employer  has  no  legitimate  inter- 
est in  the  question  of  his  employees'  representatives,  at  least  until  he  has  been  approached 
for  collective  bargaining  purposes.  Until  that  time  has  arrived,  to  permit  the  employer 
to  compel  an  election  might  well  result  in  the  stifling  of  incipient  labor  organizations 
which  have  not  yet  succeeded  in  obtaining  the  membership  of  the  necessary  majority 
of  employees.  See  Hearings,  supra  note  10.  at  540-543. 

As  a  consequence  of  the  arguments  advanced  before  the  Senate  Committee  on  Educa- 
tion and  Labor  in  1939,  the  Board  amended  its  rules  to  permit  employers  to  file  pe- 
titions where  they  can  show  that  they  are  suffering  from  interunion"  strife.  In  the 
7  months  ending  February  1.  1950.  during  which  the  amendment  was  in  effect,  only 
52  employer  petitions  were  filed.  Of  these,  16  were  withdrawn  or  dismissed,  5  dis- 
posed of  by  consent  elections,  1  by  recognition  of  a  union,  and  the  balance  were  still 
pending. 
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typed  in  representation  matters,  however,  since  the  main  questions, 
other  than  the  Board's  jurisdiction,  are  the  number  of  employees  who 
wish  a  certification  of  representatives,  the  identity  of  the  hibor  or- 
ganizations involved,  and  the  nature  of  the  contentions  concerning 
the  appropriate  bargaining  unit. 

If  the  investigation  reveals  that  the  petitioner  does  not  represent  a 
sufficient  number  of  employees  to  indicate  that  it  has  a  reasonable 
interest  in  the  institution  of  a  representation  proceeding  (that  is,  it 
is  extremely  unlikely  that  the  petitioner  could  obtain  the  votes  of  a 
majority  of  the  employees) ,  or  that  the  bargaining  unit  claimed  by  the 
petitioner  would  not  conceivably  be  regarded  by  the  Board  as  an 
appropriate  unit,  the  field  examiner  requests  the  withdrawal  of  the 
petition:  refusal  to  withdraw,  under  tliese  circumstances,  is  generally 
followed  by  the  dismissal  of  the  petition/-''  It  is  frequently  possible 
to  arrange  a  settlement  of  the  controverey,  or,  to  be  more  accurate, 
to  avoid  the  necessity  for  formal  proceedings,  by  the  employment  of 
the  conference  method.  Adjustments  take  the  form  of  outright  recogni- 
tion of  the  petitioning  union  by  the  employer,  or  the  determination  of 
the  question  of  representation  either  by  checking  the  union  members' 
cards  against  the  employer's  pay  roll  or  by  holding  a  consent  election. 
A  consent  election,  which  is  conducted  in  the  same  manner  as  elections 
ordered  by  the  Board,^"°  may  be  arranged  where  there  is  no  con- 
troverey  as  to  the  appropriate  unit  and  the  sole  question  is  whether  the 
petitioner  represents  a  majority  of  the  emplo3'ees  in  that  unit.^^^ 

It  has  been  possible  for  the  Boaid  to  dispose  of  76  j^ercent  of  all 
petitions  either  by  their  withdrawal  of  dismissal,  or  by  the  arrange- 
ment of  a  settlement. ^^- 

Orders  of  investigation  and  hearmcj.- — If,  as  a  result  of  the  field  ex- 
aminer's inquiry,  it  appears  that  a  question  as  to  representation  exists, 
but  an  informal  adjustment  of  the  case  cannot  be  arranged,  the  statute 
requires  that  a  hearing  be  held.^^^  Authorization  for  a  hearing  must 
be  obtained  fi'om  the  Board;  \h&  same  internal  procedure  is  followed 
as  in  complaint  cases,  except  that  it  culminates  in  a  Board  order  of 
investigation  and  hearing,  rather  than  in  an  authorization  to  the 
Regional  Director  to  make  such  an  order.  This  nominal  difi'erence  in 
practice  results  from  interpreting  the  Act  as  denying  the  Board  the 
authority  to  delegate  its  power  to  institute  representation  proceedings. 

'^  Unlike  tbe  situation  in  complaint  cases,  the  Resional  Directors  have  no  authority 
either  to  approve  the  withdrawal  of  or  to  dismiss  a  petition  ;  a  Board  order  must  be 
obtained  for  that  purpose.  Since  it  is  said  that  the  Board  (through  its  Secretary)  has 
never  refused  to  approve  a  withdravral  and  only  rarely  has  failed  to  dismiss  on  the  Re- 
i-'ional  Director's  request,  it  would  seem  that  a  considerable  amount  of  labor  of  a  per- 
functory character  could  readily  be  eliminated  through  the  installation  of  the  same 
procedure  that  is  not  utilized  in  complaint  cases.  The  refusal  of  the  Regional  Director  to 
order  a  hearing;  would  be  subject  to  Board  review  in  the  same  fashion  as  is  his  failure 
to  issue  a  complaint.  Supra  p.  6. 

The  objection  to  this  proposal  is  based  upon  an  interpretation  of  the  Act  which  holds 
that  no  delegation  of  Bonrd  nuthority  in  respect  of  representation  matters  may  be  made. 
This  argument  is  discussed  infra,  p.  23. 

1P.-I  <?ee  infra,  p.  .^6. 

^31  The  Board  has  adopted  the  policy  of  not  certifying  the  representative  of  the  em- 
ployees as  indicated  by  the  results  of  a  consent  election  because  it  has  felt  that,  under 
see.  9(c)  of  the  Act.  it  was  a  condition  precedent  to  the  making  of  a  certification  that  a 
formr.l  hearing  be  held. 

W2  Of  the  6.184  petitions  disposed  of  by  the  Board  up  to  June  30.  1939,  1,285  were  with- 
drawn. oi71  dismissed,  and  2, 819  settled  at  tliis  stage  of  the  proceedings.  Many  other 
petitions  were  similarly  removed  from  the  docket  after  a  hearing  had  been  ordered,  but 
piTor  to  the  entry  of  a  Board  decision. 

^^  Settlements  can  rarely  be  obtained  where  there  are  conflicting  claims  by  two  or  more 
unions  since  there  generally  will  be  an  issue  as  to  the  appropriate  bargaining  unit  under 
such  conditions. 
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While  tlie  souncbiess  of  this  construction  is  immaterial  so  long  as  the 
Board  insists  upon  requiring  the  Regional  Direx^tors  to  inaugurate 
foiTiial  proceedings  only  after  receiving  approval  from  Washington, 
it  is  an  important  question  if  the  criticisms  of  the  present  system,  and 
the  suggestion  of  decentralization  are  meritorious.^^* 

The  interpretation  of  the  statute  which  occasions  the  distinction  in 
the  handling  of  the  two  types  of  cases  is  based  upon  the  difference  in 
the  language  found  in  sections  9  (c)  and  10  (b).  The  former  states 
that  "the  Board  may  investigate  *  *  **'  representation  contro- 
\ersies,  the  latter  that  "the  Board,  or  any  agent  or  agency  designated 
by  the  Board  for  such  pui-poses.  shall  have  power  to  issue  *  *  * 
a  complaint,"  in  unfair  labor  practice  ]nattei-s.  If  the  difference  in 
language  can  be  said  to  denote  an  intention  on  tlie  part  of  Congress 
that  the  Board  itself  order  the  investigation  of  representation  cases, 
it  Avould  seem  even  clearer  that  it  requires  the  actual  investigation  Jiy 
the  Board  rather  than  by  any  delegates.  Since  the  latter  proposition 
could  not  seriously  be  maintained,  the  first  one  would  appear  to  be 
equally  untenable.  Moreover,  even  if  the  Board  is  convinced  by  this 
literal  interpretation  of  the  statute,  it  should  l)e  noted  that  it  has  not 
adhered  to  it  in  practice;  the  vast  majoritv  of  oixlers  of  investigation 
and  hearing  are  never  considered  b}"  the  Board,  but  are  issued  by  the 
Secretary  in  the  Board's  name.  In  any  event,  since  it  is  unlikely 
that  anyone  could  raise  the  oljjection  tliat  the  delegation  was  improper, 
it  would  seem  that  the  practicalities  of  the  problem  should  be  given 
l)recedence  to  a  tenuous  legalistic  argument. 

Consolidations. — It  has  not  been  at  all  unusual  for  the  Board  to 
receive  charges  against  a  person  whose  employees  have  petitioned  for 
certification.  The  charge  may  be  made  by  the  same  union  which  filed 
the  petition,  in  which  event  it  customarily  alleges  that  the  employer 
is  dominating  a  company  union,  or  else  that  he  has  refused  to  bargain 
with  the  complaining  union.  Or  a  charge  of  employer  domination  of 
the  union  which  is  seeking  certification  may  be  made  by  another  labor 
organization.  This  device  has  been  sometimes  used  for  '"strike"  pur- 
poses, because,  since  it  is  universally  known  that  the  Board  will  not 
proceed  with  the  determination  of  the  question  of  representation  so 
lo]ig  as  any  unfair  labor  practices  are  extant,  an  incipient  union  may 
delay  the  holding  of  an  election  for  a  period  of  sufficient  length  to 
enable  it  to  acquire  additional  strength  in  the  plant. 

When  confronted  with  the  two  mattei-s  involvijig  tlie  same  employer, 
it  has  been  the  Board's  practice  to  consolidate  them  in  a  single  hear- 
ing in  order  to  save  the  time  and  expense  that  would  be  entailed  by 
having  two  separate  hearings.^'^  These  consolidations  have  frequeiitly 
proved  to  be  a  source  of  great  embarrassment  to  the  Board.  It  has 
been  faced  with  extremely  perplexing  prol>lems  which  it  should  never 
have  been  required  to  resolve  because,  during  the  period  that  the  un- 

!■«  Supra,  pp.  9-10.  While  requests  for  orders  of  inyestifration  and  henrinjr  are  handled 
much  more  rapidly  by  the  Secretary's  office  than  are  requests  for  authorization  of  com- 
plaints, the  need  for  speed  is  considerably  more  pronounced  in  representation  proceedings 
antl  the  expenditure  of  an.v  time  without  adequate  justification  is  to  be  deplored. 

1^  Consolidation  is  not  formally  ordered,  of  course,  until  the  charges  have  been  investi- 
gated and  a  complaint  authorized.  In  man.v  situations,  the  charges  have  been  disposed  of 
promptly,  as  a  result  of  the  investigation,  by  withdrawal  or  dismissal.  Occasionallv.  even 
where  the  charges  are  apparently  meritorious,  the  labor  organization  filing  the  cl'.arges 
has  been  willing  to  proceed  with  an  election,  an  offer  which  the  Board  has  accepted  upon 
receipt  of  the  union's  assurance  that  it  would  not  seek  to  invalidate  the  election  on  the 
basis  of  the  unfair  labor  practices  of  which  it  had  complained. 
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fair  labor  practice  issues  were  sub  judice,  changes  in  the  industrial 
situation  have  either  rendered  obsolete  portions  of  the  record  relating 
to  the  representation  matter  or  have  occasioned  the  disappearance 
of  any  question  as  to  representation.  Not  only  may  the  evidence 
relating  to  the  issue  of  appropriate  unit  have  become  antiquated,  but 
also  the  weakening  or  disintegration  of  the  petitioning  union  may 
render  moot  the  representation  controversy. 

Aware  of  the  seriousness  of  the  problem,  the  Board  has  recently 
come  to  grips  with  it.  The  Board  was  unwilling  to  forego  its  policy 
of  refusing  to  consider  representation  petitions  until  the  air  has  been 
cleared  of  any  charges  of  unfair  labor  practices,  but  it  has  determined 
that,  in  lieu  of  consolidating  the  two  matters,  the  representation  case 
should  be  disposed  of  temporarily  by  the  simple  expedient  or  request- 
ing withdrawal  of  or  dismissing  the  petition  without  prejudice.  After 
the  complaint  case  has  been  disposed  of,  the  persons  filing  the  peti- 
tion will  then  be  permitted,  if  they  still  desire  so  to  do,  to  institute  a 
new  representation  proceeding.  The  benefits  to  be  derived  from  this 
practice  are  manifest:  In  the  first  j)lace,  it  should  be  possible  to  ex- 
pedite the  disposal  of  the  charges  of  unfair  labor  practices  by  the 
exclusion  from  the  case  of  the  issues  relating  to  the  representation 
question.  As  a  consequence  of  this  acceleration  of  the  administra- 
tive process,  there  are  likely  to  be  fewer  situations  in  which  the  rep- 
resentation case  has  become  moot  because  of  changed  conditions.  In 
Siiij  event,  the  Board  should  not  be  confronted  with  those  matters 
in  which  a  new  petition  is  not  filed  because  of  an  unfavorable  decision 
in  the  complaint  case  or  because  of  a  change  in  the  industrial  situa- 
tion. Furthermore,  it  should  be  much  simpler  to  arrange  a  settle- 
ment of  the  representation  case  after  the  unfair  labor  practices  have 
been  cleared  away  or  have  been  demonstrated  to  be  nonexistent. 
And,  where  the  practice  in  issue  is  an  alleged  refusal  to  bargain,  the 
portions  of  the  record  relating  to  the  question  of  appropriate  unit,  to 
the  extent  that  thev  have  not  become  obsolete,  should  be  available 
and  should  permit  for  a  rapid  termination  of  the  representation  case. 

Consolidations  are  desirable,  hovv-ever,  in  at  least  one  situation, 
and  here  the  Board's  recently  adopted  practice  contemplates  no 
change  in  its  former  procedure.  Where  two  or  more  petitions  have 
been  filed  hj  alleged  representatives  of  employees  in  a  given  plant, 
and  there  are  conflicting  contentions  concerning  the  appropriate  luiit, 
it  is  well  to  join  all  the  cases  so  that  the  evidence  which  is  equally 
pertinent  to  all  the  petitions  may  be  amassed  in  one  rather  than  two 
or  three  proceeding's. 

Parties  to  tlw  pi'oceedings. — After  the  Board  has  ordered  an  investi- 
gation and  hearing,  the  Eegional  Director  serves  a  notice  of  hearing 
upon  the  petitioners,  the  employer  ^^^  and  any  other  known  persons 
or  labor  organizations  purporting  to  act  as  representatives  of  any 

IS"  In  legal  contemplation  the  employer  is  not  an  appropriate  party  in  representation 
proceedings.  Tlie  Board's  certification  of  employees'  representative  does  not  affect  the  qual- 
ity of  the  employer's  duty  to  bargain  ;  and  it  might  be  said,  as  the  National  Mediation 
Board  has  said  to  railroad  employers  in  comparable  circumstances,  that  he  can  have  no 
interest  in  determining  employee  representation  until  he  is  actually  approach  by  .in 
alleged  representative  of  his  employees  for  collective  bargaining  purposes.  The  Board  has, 
however,  always  permitted  an  employer  to  participate  fully  in  its  representation  liear- 
ings.  The  consequent  prolongation  of  the  proceedings  is  probably  more  than  compensated 
by  the  elimination  of  any  contention  that  question  affecting  the  employer  are  determined 
iu  his  absence. 
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employees  affected  by  the  investigation.^^^  All  persons  served  with 
notice  of  hearing  become  parties  to  the  proceedings  under  the  Board's 
rules.^^^  Although  the  field  examiner's  investigation  generally  reveal 
all  the  labor  organizations  which  are  likely  to  be  interested  in  the 
outcome  of  the  hearing/^^  motions  to  intei-vene  are  sometimes  made 
by  unions  which  have  organized  some  persons  having  a  common  em- 
ployer with  the  petitioners.  If  there  is  no  conflict  between  the  units 
desired  by  the  petitioner  and  the  union  seeking  to  intervene,  and  the 
latter  is  unable  to  show  substantial  membership  among  the  employees 
of  the  unit  which  the  petitioner  claims  to  represent,  the  trial  exam- 
iner denies  intervention.  If  a  different  unit,  in  conflict  with  that 
claimed  by  the  petitioner,  is  sought  by  the  proposed  intervener,  how- 
ever, the  motion  is  generally  granted.""  A  t^^pical  situation  is  one  in 
which  the  petitioner  desires  a  craft  unit  and  the  intervener,  which 
has  little  or  no  membership  among  employees  in  the  craft,  but  has 
organized  other  employees,  is  contending  for  a  plant  unit. 

Trial  examiners  and  trial  attorneys. — The  major  distinction  between 
hearings  in  representation  and  complaint  cases  is  that  the  trial  attor- 
ney in  the  former  is  not  an  advocate  but  is  present  to  develop  a  full 
record  on  which  the  Board  may  make  its  decisions."^  The  parties 
are  expected  to  produce  the  significant  facts  and,  only  when  they  fail 
in  this  respect,  does  the  trial  attorney  pick  up  the  burden.  The  simi- 
larity in  the  functions  of  the  trial  attorney  and  the  trial  examiner 
suggests  the  possibility  of  eliminating  one  of  the  Board's  representa- 
tives from  the  average  representation  proceedings.  This  notion  is 
fortified  by  the  unimportance  of  the  trial  examiner  in  the  post-hearing 
procedure;  he  does  not  submit  an  intermediate  report,  but  merely 
transmits  the  record  to  the  Board."^  Only  rarely  do  difficulties  develop 

""  The  notice  merely  sets  forth  the  time  and  place  of  hearing,  but  it  is  accompanied 
by  a  copy  of  the  petition,  the  contents  of  which  suffice  to  apprise  the  parties  of  the  Issues 
involved.  No  responsive  pleadings  are  provided  for,  although  statements  in  the  form  of 
answers  are  sometimes  filed,  since  the  notice  of  hearing  does  not  purport  to  assert  as 
true  any  of  the  facts  contained  in  the  petition,  but  merely  provides  for  a  hearing  at 
which  the  accuracy  of  such  facts  may  be  ascertained. 

1^  Rules  and  Regulations,  Article  II,  Sec.  3.  While  the  Board's  certification  of  employee 
representatives  is  not  res  judicata  in  a  subsequent  complaint  case,  it  has  been  held  that 
persons  who  participated  in  the  representation  proceeding  may  not  introduce  in  the  com- 
plaint case  evidence  which  was  available  to  them  at  the  time  of  the  earlier  proceeding. 
Matter  of  Pittsburgh  Plate  Glass  Co.,  13  N.  L.  R.  B.  No.  58  (19:!9). 

i=*  The  field  examiner,  in  order  to  reduce  to  a  minimum  the  possibilit.y  of  error  in  this 
respect,  always  inquires  of  the  local  offices  of  the  American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations  as  to  their  knowledge  concerning  the  existence  of 
any  labor  organizations  in  the  plant  in  question.  \ 

140  There  is  unquestionably  at  the  present  time  a  tendency  of  uhions  to  intervene  in 
proceedings  in  which  they  have  no  real  interest,  for  the  sole  purpose  of  harassing  rival 
labor  organizations  by  seeking  continuances  and  encumbering  the  record  with  frivolous 
motions  and  objections,  as  well  as  b.v  obstructive  examination  and  cross-examination  of 
witnesses.  This  situation,  while  a  source  of  much  embarrassment,  is  one  which  it  is  prob- 
ably beyond  the  power  of  the  Board  to  relieve.  Since  the  very  purpose  of  the  hearings  is 
to  ascertain  the  extent  of  the  interest  of  the  competing  unions,  it  would  be  diflJcult  to  bar 
one  or  more  of  the  competitors  from  participating.  The  solution  to  this,  like  many  others 
of  the  Board's  problems,  lies  in  the  rapproachement  of  the  new  discordant  American  labor 
movements. 

1*1  The  trial  attorney,  it  is  true,  is  responsible  for  the  introduction  of  evidence  support- 
ing the  Board's  jurisdiction,  but  this  issue  is  geaeraUy  disposed  of  by  stipulation  of  the 
relevant  facts. 

i^^The  Board  has  frequently  varied  its  practice  with  respect  to  the  participation  of  trial 
examiners  in  the  post-hearing  process.  Originally  the  trial  examiners  prepared  lengthy  in- 
formal reports,  similar  to  their  reports  in  unfair  labor  practice  cases,  which  were  sent  to 
the  Board  members  but  not  served  on  the  parties.  When  the  Trial  Examiners'  Division 
learned  that  no  attention  was  being  paid  to  these  reports,  they  changed  their  practice 
and  prepared  only  brief  summaries  of  the  case  for  the  use  of  the  chief  trial  examiner. 
Durin.^  1939,  one  of  the  Board  members  decided  to  utilize  these  reports  and,  as  a  result* 
the  trial  examiners  returned  to  the  more  elaborate  form.  At  the  present  time,  because  the 
need  for  expeditious  handling  of  these  cases  requires  the  immediate  transfer  of  the  record 
to  the  Review  Division,  the  trial  examiner  can  do  no  more  than  prepare  a  one-page  state- 
ment of  the  nature  of  the  case  and  his  conclusions. 
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in  the  hearings  themselves,  though  the  issues  ultimately  to  be  deter- 
mined by  the  Board  may  involve  delicate  judgments.  To  preside  at 
the  hearings  at  which  the  facts  are  explored  does  not,  however  require 
extended  experience  as  a  trial  examiner.  Especially  since  the  Board 
is  not,  as  it  were,  an  active  participant  in  this  type  of  proceeding,  there 
is  no  reason  why  the  presiding  officer  should  not  be  the  member  of 
its  regional  staff  of  attorneys  who  is  already  familiar  with  the  case.^*- 
The  adoption  of  this  proposal  would  free  the  Trial  Examinere'  Division 
from  much  of  their  present  responsibility  with  respect  to  representa- 
tion proceedings,  and  thus  enable  them  to  devote  all  their  energies  to 
unfair-labor  practice  cases. 

Orders  of  election. — In  order  to  expedite  the  decision  of  representa- 
tion disputes,  the  Board  has  made  no  provision  for  intermediate 
reports  but  disposes  of  the  case  in  the  first  instance  itself."*  The 
process  of  decision  is  the  same  as  that  used  in  complaint  cases,  the 
Review  Division  acting  as  the  Board's  assistant  in  analyzing  the  record 
and  preparing  the  final  decision."^  The  Board's  order  which  now 
i&sues  in  the  average  case  about  4  months  after  the  filing  of  petition 
and  less  than  1  month  after  hearing,  either  dismisses  the  proceedings 
or  directs  that  an  election  be  held,  designating  the  unions  whose  names 
are  to  appear  on  the  ballot,  the  employees  eligible  to  vote,  and  the 
date  as  of  which  eligibility  is  to  be  calculated.  In  the  past,  the  Board 
would  frequently  certify  a  representative  at  this  stage,  but  during 
recent  months  it  has  abandoned  this  practice  entirely  except  where 
the  record  indicates  no  disagreement  among  the  parties  on  this  ques- 
tion.-"^ In  short,  the  sole  issue  which  bulks  large  in  most  of  the  cases 
is  the  unit  appropriate  for  bargaining  purposes. 

Ohjectlons  to  elections. — Elections  are  conducted  under  the  super- 
vision of  the  regional  director  or  some  other  responsible  staff  member. 
All  expenses  of  the  election,  including  the  notices  and  the  ballots,  are 
borne  by  the  Board.  After  the  secret  ballot  has  been  taken,  the 
supervisor  prepares  an  election  report  containing  a  tally  of  the  ballots, 
his  rulings  on  challenged  ballots,  and  his  recommendations."^  The 
report  is  served  on  all  the  interested  parties,  who  are  given  5  days  in 
which  to  file  objections.  The  objections  are  ruled  on  by  the  super- 

"■"  Where  the  case  appears  to  present  particular  difficuUies — as,  for  example,  where  a 
heated  controversy  betweea  the  American  Federation  of  Labor  and  Congress  of  Industrial 
Organizations  Is  expected — the  Regional  Director  could  request  the  services  of  a  trial 
examiner  in  order  to  keep  the  peace. 

''*The  need  for  intermediate  reiwrts,  to  the  extent  that  the.v  provide  a  method  for 
obtaining  the  judgment  of  the  trial  examiner  on  issues  of  fact  dependent  for  their  resolu- 
tion upon  the  demeanor  of  witnesses,  is  rarely  present  in  a  representation  proceeding.  The 
evidentiary  material  relates  to  economic  facts  such  as  the  nature  of  "the  employer's 
business,  the  duties  of  certain  employees,  and  the  history  of  collective  bargaining  in  the 
plant.  Issues  of  credibility  are  rarely  present. 

i«  Since  the  trial  examiner  does  not  participate  in  the  decision  process,  there  is  no 
purpose  in  providing  for  oral  argument  or  the  filing  of  briefs  before  him.  Leave  to  file 
briefs  or  to  argue  orally  before  the  Board  has  been  granted  in  a  number  of  cases,  however, 
upon  petition  made  within  5  days  after  the  close  of  the  hearing.  Rules  and  Regulations, 
Art  III,  Sec.  8. 

i*«  The  desire  to  certify  on  the  record,  and  thus  to  avoid  the  time  and  expense  of  an 
election,  resulted  in  the  complication  of  hearings  with  considerable  evidence  on  the  ques- 
tion of  how  many  employees  were  in  fact  members  of  the  petitioning  union.  The  validity 
of  signatures  on  meml>ership  cards,  the  circumstances  under  which  particular  employees 
were  induced  to  join  the  union,  and  other  similar  issues,  entirely  collateral  to  the  main 
problems,  were  hotly  litigated.  This  practice  had  the  effect  not  only  of  prolonging  hear- 
ings, but  also,  it  Is  said,  of  exposing  to  discriminatory  discharge  some  of  the  employees 
whose  union  membership  was  revealed.  Aware  of  the  abuses  occasioned  bv  its  certification 
on  records,  the  Board  has  altered  Its  policy  in  this  respect  with  the  result  that  more  con- 
sent elections  have  been  possible  and  that  the  records  in  the  cases  where  hearings  have 
still  been  necessary  have  shown  a  remarkable  diminution  in  size. 

1*'  Rules  and  Regulations,  Art.  Ill,  Sec.  9. 
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visor  in  a  report  which  is  transmitted  to  the  Board  and  served  on  the 
parties.  For  the  most  part,  the  objections  which  have  been  taken 
have  been  readily  disposed  of,  and,  if  one  of  the  unions  on  the  ballot 
has  received  a  majority  of  the  votes  cast.  Board  certification  follows. 
In  about  10  cases,  however,  serious  questions  with  respect  to  the  con- 
duct of  the  election  have  been  raised  by  the  objections,  and,  in  those 
situations,  the  Board  has  ordered  that  a  hearing  on  the  objections  be 
conducted  before  a  trial  examiner.  As  a  result  of  these  hearings,  the 
Board,  whose  consideration  of  the  case  followed  the  usual  pattern  in 
representation  proceedings,  ordered  the  holding  of  new  elections  in  a 
few  instances.  ^Miile  the  objection  procedure  entails  some  small  delay 
ill  completing  the  proceedings,  its  retention  is  no  doubt  desirable  in 
order  to  dispose  of  all  doubts  concerning  the  fairness  of  the  elections 
conducted  at  the  Board's  direction.  In  any  event,  there  is  no  sub- 
stantial postponement  of  certification  following  the  counting  of  the 
ballots. 

Appendix  A 

UNFAIR  LABOR  PRACTICE  CASES— AVERAGE  TIME  ELAPSED  IN  EACH  STAGE 

1935-36  1936-37  1937-38  1938-30 

Average  number  of  days  from — 

Charge  to  complaint 

Complaint  to  hearing 

Number  days  of  hearing 

Hearing  to  intermediate  report 

Intermediate  report  to  exceptions 

Exceptions  to  oral  argument 

Oral  argument  to  decision 

Total 191  329  389  210 

Note:  The  median  is  used  to  denote  the  average. 


38 

73 

94 

33 

18 

14 

16 

15 

6 

8 

7 

7 

30 

58 

63 

50 

14 

16 

16 

30 

25 

30 

80 

20 

60 

130 

113 

55 

16.  (Source:  James  MacGregor  Burns,  in  The  Journal  of  Politics, 
Vol.  3,  No.  4  [November  1941]) 


A  NEW  HOUSE  FOR  THE  LABOR  BOARD 

(By  James  MacGregor  Burns,  Williams  College) 

The  administrators  of  the  National  Labor  Rehitions  Act  had  hardly 
set  up  their  central  and  regional  offices  when  they  found  themselves  the 
center  of  a  storm  of  criticism.  The  decisions  of  Board  members  and 
staff,  their  policies  and  regulations,  their  interpretation  of  the  Wag- 
ner Act,  and  their  social  philosophies  continued  for  several  j^ears  to 
receive  a  denunciation  probably  more  severe  and  more  incessant  than 
that  of  any  other  New  Deal  agency.  The  reason  is  not  hard  to  find. 
The  Labor  Board  has  affected  intimately  in  thousands  of  plants  the 
relations  between  employers  and  their  workers,  and  in  many  cases 
disrupted  the  traditional  pattern  of  these  relations  to  the  emploj^ers' 
immediate  disadvantage.  More  important,  tlie  Labor  Board  has 
shouldered  the  task  of  settling  disputes  between  powerful  labor  organi- 
zations and  in  doing  so  has  drawn  fire  from  the  very  group  it  was 
designed  to  serve. 

The  culmination  of  this  criticism  came  in  the  spring  of  1939  with 
the  establishment  by  the  House  of  Representatives  of  a  special  com- 
mittee to  investigate  the  National  Labor  Relations  Board.^  The  Com- 
mittee was  given  broad  powers  to  study  all  aspects  of  the  Board's  work 
in  open  hearings.  Representative  Howard  W.  Smith  of  Virginia,  the 
sponsor  of  the  resolution  calling  for  the  investigation,  was  appointed 
chairman.  A  Democrat,  he  had  voted  against  the  Wagner  Act  in  1935 
and  had  repeatedlj^  attacked  the  Board  since  that  time.  The  rest  of 
the  committee  consisted  of  two  Republicans,  critics  of  the  Board,  and 
two  Democrats  who  had  voted  for  the  Labor  Act  and  had  subsequently 
defended  the  Board. 

To  those  who  honed  that  the  investigation  would  either  confirm  or 
repudiate  the  attacks  on  the  Labor  Board,  the  results  were  disap- 
pointing. So  voluminous  and  complex  had  been  the  work  of  the  Board, 
and  with  such  far-reacliing  effects,  that  the  committee  could  hardly 
scratch  the  surface  of  its  activities.  Listances  of  poor  judgment,  over- 
zealousness,  incompetence,  and  bias  on  the  part  of  certain  Board  em- 
ployees w^ere  revealed.  But  there  was  evidence  that  such  activities 
had  met  with  the  Board's  disapproval  and  in  some  cases  with  dis- 
ciplinary action.  When  compared  to  the  enormous  amount  of  work  ac- 
complished by  the  Board  in  five  years  under  difficult  circumstances, 
the  cases  of  incompetence  and  wrong-doing  were  so  scattered  and  in- 

1  76th  Congress,  1st  Sess.,  H.R.  258. 
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significant  tliat  they  gave  little  help  to  those  seeking  an  honest  evalua- 
tion of  the  Board's  work. 

This  is  not  to  say,  however,  that  the  investigation  was  entirely  bar- 
ren of  helpful  material.  Its  sessions  were  hardly  under  way  when 
the  committee  discovered  a  serious  controversy  within  tlie  Board  over 
administrative  policy.  This  disclosure  was  taken  up  widely  in  the 
press.  As  the  sessions  continued,  additional  evidence  of  administra- 
tive confusion  was  uncovered.  Controversies  between  Board  iiiembers 
and  underljang  administrative  confusion  seemed  to  appear  and  reap- 
pear in  various  forms  in  both  Washing-ton  and  the  regional  offices. 
The  record  was  as  replete  with  indications  of  administrative  weak- 
nesses as  it  v.-as  empty  of  examples  of  dishonesty  or  illegality  on  the 
part  of  key  officials.  The  issue  seemed  to  take  the  shape  of  competent 
administration  rather  than  one  of  misinterpretation  of  the  Act  or 
"radicalism''  on  the  part  of  the  Board, 

The  situation  appeared  to  call  for  a  reorientation  of  the  investi- 
gators' plans  in  order  to  focus  attention  on  the  real  problem  of  man- 
agement. Unfortunately,  so  eager  was  the  majority  of  the  commit- 
tee to  unearth  evidence  damaging  to  the  integrity  of  the  Board  and 
indicating  tlie  need  for  a  change  in  personnel  and  in  tlie  Act  itself 
that  the  initimidations  of  mal-administration  were  not  tracked  down.^ 
Rather  the  committee  continued  its  fishing  expedition  into  random 
aspects  of  the  Board's  work  with  the  hope  that  something  might 
turn  up. 

This  analysis  is  an  attempt  to  carry  out  the  implications  of  the  indi- 
cations of  administrative  wealaiesses  unearthed  by  the  Smith  Com- 
mittee. It  is  not,  however,  restricted  to  the  committee  record.  On  the 
contrary,  this  analysis  and  its  recommendations  are  based  also  on 
opinions  of  the  Labor  Board  and  of  other  government  officials,  and 
on  recent  contributions  to  the  theory  and  practice  of  public  adminis- 
tration. 

I 

The  most  obvious  administrative  weakness  in  the  Labor  Board  has 
been  one  that  exists  in  many  government  agencies — incompatibility 
between  the  lawyers  and  the  administrators.  The  former  usually  insist 
on  adherence  to  traditional  legal  methods  and  the  words  of  the  law. 
The  latter  are  more  likely  to  seek  rapid  disposal  of  cases  even  if  they 
must  cut  corners  to  do  so.  What  the  lawyers  consider  necessary  delib- 
erations often  becomes  red  tape  to  the  administrators.  Tlie  latter  feel 
that  a  good  deal  of  the  legal  process  amounts  to  duplication,  delay  and 
confusion.  Fearing  the  brusque,  rough-and-ready  methods  often  used 
by  the  administrators,  the  lawyers  point  out  that  in  the  long  run  care- 
ful safeguarding  of  private  rights  vcill  create  the  only  framework 
within  which  administration  can  be  effective. 

At  the  Board  a  large  proportion  of  the  policy-makers  have  been  men 
versed  primarily  in  the  techniques  and  philosophy  of  law.  Officials  who 

2  C'liairman  Smith  appointed  as  chief  counsel  Mr.  Edmund  M.  Toland,  who  made 
no  effort  to  conceal  his  animus  for  the  Board.  When  Toland's  method  of  procedure 
was  under  attack  shortly  after  the  investigation  got  under  way,  Smith  declared, 
"We  are  of  course  trying  to  develop  all  the  facts  in  this  case.  We  employed  counsel 
for  the  purpose  of  presenting  those  facts  from  his  standpoint." — Ver&afiw  Record 
of  the  House  Committee  Investigating  the  National  Labor  Relations  Board,  Volume  I, 
p.  259.  (Page  numbers  refer  to  preliminary  record  published  by  the  Bureau  of  Na- 
tional Affairs,  Washington,  D.C.) 

85-167— 74— pt.  1 40 


608 

mioht  be  termed  as  priniariiy  "'administrators"  have  in  general  lield 
subordinate  posts  allowing-  them  little  control  of  major  administrative 
policy.  The  three  men  who  have  had  most  to  do  with  the  establishment 
of  procedures  and  subsequent  supervision  of  administration — Lloyd 
Garrison,  chairman  of  the  old  Labor  Board  set  up  before  the  enactment 
of  the  Wagner  Act,  J.  Warren  Madden,  chairman  of  the  present  Board 
from  1935  to  1940,  and  Nathan  Witt,  Secretary  of  the  Board  from  1937 
to  1940 — had  had  little  other  than  legal  and  academic  training  before 
coming  to  the  Board. 

The  appointment  of  Dr.  William  M.  Leiserson  to  the  Labor  Board 
in  the  spring  of  1939  Mas  apparently  intended  to  alleviate  this  situa- 
tion. Leiserson,  a  non-lawyer,  had  been  chairman  of  the  National  Medi- 
ation Board.  His  previous  experience,  except  for  his  academic  posi- 
tions, had  been  chiefly  administrative.^  It  was  only  to  be  expected  that 
his  view^s  would  come  in  conflict  with  those  of  other  officials.  This  con- 
flict was  fully  revealed  before  the  Smith  committee.  Again  and  again 
Leiserson  was  shown  as  running  counter  to  traditional  procedure  at 
the  Board  in  his  attempts  to  speed  up  disposition  of  cases.  At  one  point 
he  testified :  * 

Xnw.  I  have  to  confess  that  they  know  a  good  deal  more  al>out  law  and 
what  the  law  requires  than  I  do.  I  know  what  I  think  is  practical  and  best  in 
handling  these  labor  questions. 

In  his  prepared  report  to  the  committee,  Leiserson  asserted :  ^ 

If  there  are  faults  in  the  work  of  the  staff,  I  think  that  for  the  most  part 
they  are  due  to  deficiencies  in  administrative  organization  and  supervision. 
lack  of  training,  and  lack  of  experienced  direction  of  the  staff  by  capable  and 
experienc-ed  men  who  are  both  good  administrators  and  have  expert  understand- 
ing of  the  problems  of  labor  relations. 

Concerning  his  disputes  with  other  officials  at  the  Board  he  said :  *' 

Now,  from  a  legal  point  of  view  I  may  be  all  wrong ;  certainly  the  legal  depart- 
ment thought  I  was  all  wrong,  and  they  know  their  business,  I  think.  But  from 
an  administrative  point  of  view  I  though  I  was  right.  .  .  . 

Of  another  dispute  with  the  Board  Leiserson  remarked,  "Again  it 
gets  back  to  the  deeper  problem"  of  the  differing  ways  of  lawyers  and 
administrators.^ 

Leiserson  centered  his  fire  on  Xathan  Witt,  the  Secretary  of  the 
Board,  who  was  the  chief  administrative  official.  Contrary  to  general 
impression,  Leiserson's  criticism  was  not  that  Witt  was  incompetent 
legally,  but  that  he  "lacked  understanding  of  the  problems  of  admin- 
istration that  are  required  in  managing  a  large  organization  such  as  the 
Board  has."  ^  It  seemed  to  him  that  duties  of  an  administrative  char- 
acter should  not  be  handled  by  a  lawyer  unfamiliar  with  the  tech- 
niques of  management. 

In  his  testimony  Leisei-son  failed  to  indicate  specifically  where  the 
Secretary  had  shown  administrative  incompetence  (except  for  his  cita- 
tion of  Witt's  handling  of  a  difficult  situation  in  the  Los  Angeles  re- 
gional office) .  xVccording  to  J.  Warren  Madden,  chaimian  of  the  Board, 
Leiserson  never  complied  with  Madden 's  request  for  specific  examples 

^Proceedings,  Vol.  1,  p.  2. 

*/h)rf..  Vol.  1,  p.  15a. 

=^/b(rf..  Vol.  1,  p.  7a. 

«Ibid.,  Vol.  1,  p.  10a. 

^  Ibid.,  Vol.  1,  p.  19b. 

^Ibid.,  Vol.  1,  p.  46b.  For  other  examples,  cf.  Vol.  1,  pp.  8a  and  liSa. 
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of  incompetence.^  Consequently,  the  proceedings  of  the  Smith  com- 
mittee offer  little  additional  indication  of  just  where  the  administra- 
tive weaknesses  might  be  found  in  the  Secretary's  office  or  in  the  Board 
as  a  whole,  although  examples  of  the  results  of  existing  wealaiesses 
are  numerous.^*^ 

Fortunately,  material  on  this  very  question  is  available.  Shortly 
after  coming  to  the  Board,  Leiserson  induced  his  colleagues  to  have  a 
management  survey  made  of  the  Secretary's  office."  A  13,000-word 
report,  embodying  conclusions  and  major  recommendations,  was  sub- 
mitted in  the  fall  of  1939.  According  to  Leiserson  the  Board  adopted 
some  of  the  recommendations,  "but  there  again  we  began  to  disagree," 
and  major  changes  were  postponed.^^  This  report,  which  was  drawn 
up  by  four  of  the  Board's  most  experienced  regional  directors,  offers 
valuable  evidence  concerning  the  basic  administrative  difficulties. 

Essentially  the  report  confirmed  Leiserson's  criticisms  of  the  orga- 
nization of  the  Secretary's  office.  Where  Leisei-son  had  been  general 
and  somewhat  vague,  however,  the  report  was  specific;  and  where 
Leiserson  was  tart  and  precipitate,  the  report  was  even-tempered.  It 
offered  nine  "findings  and  conclusions :"  ^^ 

1.  The  administrative  division  is  insufficiently  organized. 

2.  By  reason  of  lack  of  organization  the  administrative  process  has  suffered 
in  effectiveness. 

.3.  Too  many  functions  are  centralized  in  the  Secretary's  office  and  there  is 
too  little  delegation  of  responsibility. 

4.  As  a  result  of  over-centralization,  the  Secretary's  office  is  overburdened 
witli  work. 

5.  There  is  too  little  coordination  between  various  Washington  divisions. 

fi.  There  is  too  much  isolation  and  too  little  coordination  betweeu  Washington 
and  Eegional  offices. 

7.  A  definite  personnel  policy  is  lacking. 

S.  The  Board  is  participating  in  too  many  administrative  details. 

9.  These  findings  constitute  some  of  the  major  causes  of  the  delays  which 
have  provoked  criticism. 

The  drafters  of  the  report  backed  up  their  findings  with  impressive 
material.  The  mere  listing  of  the  activities  of  the  Secretary's  office 
occupied  five  legal  pages.  Preparation  of  the  Board's  agenda,  attend- 
ance at  Board  meetings,  administration  of  the  Washington  office,  con- 
tact with  Congressional  committees,  submission  of  the  budget,  super- 
vision of  regional  offices,  direction  of  personnel — these  were  only  a 
few  of  the  functions  of  the  Secretaiy  and  his  office.  The  direct  impli- 
cation of  the  report  was  that  the  office  of  the  Secretary  had  persistently 
assumed  innumerable  responsibilities  far  out  of  proportion  to  its  origi- 
nal status.  Whether  or  not  this  original  status  had  been  analogous  to 
that  of  a  clerk  of  a  court,  certainly  there  had  been  no  organizational 
plaiming  to  accommodate  the  responsibilities  that  were  later  thrust 
upon  it.  Without  criticising  the  legal  competence  of  the  Secretary,  the 
report  indicated  that  the  flood  of  work  following  the  Supreme  Court 
decision  upholding  the  Wagner  Act  in  1937  had  forced  the  Board 
to  dump  an  assortment  of  functions  into  the  nearest  receptacle,  which 

»  IMd.,  Vol.  2,  p.  76c. 
^Ihid.,  Vol.  1.  pp.  lie,  12a,  243c,  42b. 
"  Ihid.,  Vol.  1,  p.  17a. 
^Ihid.,  Vol.  1,  p.  17a, 

"Report  of  Four  Regional  Directors,  p.  32,  Only  typewritten  copies  of  this  report  are 
available. 
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happened  to  be  the  Secretary's  office.  In  the  absence  of  a  planned  system 
of  administration,  a  topsy-turvy  structure  had  grown  up. 

As  for  the  lack  of  coordination  bet^Yeen  Washington  and  regional 
offices,  the  report  again  offered  abundant  proof.  In  the  absence  of 
such  coordination  the  Board  had  relied  on  several  special  examiners, 
who  moved  from  office  to  office  checking  up  on  regional  activities  and 
who  were  known  by  regional  officials  as  the  "goon  squad."  The  Smith 
committee  proceedings  as  well  as  this  report  testify  to  the  unsatisfac- 
tory nature  of  this  method  of  coordination.^^  The  report  also  asserted 
that  "regional  directors  are  handling  many  complex  situations  with- 
out knowledge  of  how  similar  situations  are  handled  in  other  re- 
gions." ^^  When  individual  regional  offices  departed  from  Board  policy 
and  from  policy  in  other  regions,  the  report  added,  antagonisms  were 
created  on  the  part  of  union  officials,  employers,  and  lawyers. 

The  report  was  even  more  pointed  on  the  subject  of  coordination 
between  divisions  of  the  Washington  office.  The  administrative  situa- 
tion at  times  apparently  approached  a  condition  of  chaos.  To  quote  the 
regional  directors :  ^^ 

...  we  learned  that  occasions  have  arisen  when  knowledge  of  action  taken, 
indisi)ensable  to  the  operations  of  another  division,  did  not  reach  the  proper 
division  head  by  reason  of  the  lack  of  coordination.  The  information  had  to  be 
obtained  from  a  Regional  office,  although  the  action  had  originated  in  Wash- 
ington. Similarly,  some  departments  apijear  to  be  handicapped  in  their  efforts  to 
get  prompt  approval  of  their  work  before  it  is  released ;  such  approval  frequently 
entails  waiting  until  the  proposal  can  be  put  on  the  agenda  of  the  full  Board, 
even  though  it  is  of  no  unusual  importance.  .  .  . 

Although  the  legal  division  reports  directly  to  the  full  Board,  the  routing 
through  the  Secretary's  office  for  Board  approval  on  proposed  settlements  which 
already  have  the  approval  of  the  litigation  division  results  in  frequent  extended 
delays  that  can  sometimes  be  determined  only  by  rescuing  the  documents  from 
the  Secretary's  Office  and  taking  a  board  meeting  by  storm.  .  .  . 

II 

The  regional  directors  concluded  their  report  with  four  recom- 
mendations. Since  the  directors  were  men  of  competence  who  had 
felt  the  impact  of  the  administrative  situation  in  Washington  for 
several  years,  these  recommendations  carry  unusual  weight : 

1.  That  the  administrative  division  be  re-organized  and  the  present  duties  ot 
the  Secretary's  office  be  distributed  as  follows : 

(a)  That  a  Regional  Office  division  be  established,  as  a  separate  and  distinct 
unit,  responsible  directly  to  the  Board  for  the  coordination  of  the  field  offices, 
handling  of  authorization  case  development  and  direction  of  policy.  The  creation 
of  this  division  contemplates  sufficient  personnel  to  conduct  its  work  in  Wash- 
ington and  a  sufficient  number  of  field  coordinators  to  cover  Regional  offices  in 
the  manner  hereinbefore  described. 

(b)  that  a  personnel  officer  be  selected  and  appointed  and  a  definite  per- 
sonnel policy  be  formulated  and  adopted  and  made  known  to  all  Board  em- 
ployees. The  duties  of  such  officer  should  extend  to  the  rendition  of  service  for 
all  departments  of  the  Board. 

(c)  that  the  remaining  duties  of  the  Secretary's  office  be  organized  for  more 
definite  delegation  of  responsibility. 

2.  That  the  operation  of  the  respective  Washington  divisions  be  better 
coordinated. 


^  Smith  Committee  Proceedings,  Vol.  1,  pp.  12a,  a4:7-349.  Regional  Directors'  Report, 
pp.  9-16. 

19  Regional  Directors'  Report,  p.  9. 
"  Ihid.,  pp.  25-26. 
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(a)  that  a  permanent  administrative  committee  consisting  of  the  division 
heads  be  set  up  to  analyze ;  and  decide  such  administrative  problems  as  the 
Board  may  delegate  to  it  and  to  act  as  a  clearing  house  on  inter-departmental 
matters. 

(b)  the  time  saved  as  a  result  of  recommendation  No.  1  should  be  used  by  the 
Secretary's  office  for  the  administration  of  "Washington  office  and  the  coordina- 
tion of  the  various  Washington  divisions. 

3.  That  the  Board  delegate  more  of  its  administrative  responsilnlities  so  that 
more  time  can  be  devoted  to  its  judicial  and  policy-making  functions. 

4.  Finally,  in  the  interest  of  averting  the  effects  of  inadequate  organization 
and  the  resulting  criticism  we  cannot  urge  too  strongly  a  prompt  consideration 
of  the  problem  outlined  above  and  prompt  adoption  of  corrective  measures  either 
along  the  lines  recommended  herein  or  along  other  constructive  lines. 

Contrary  to  general  impression,  this  report  "was  not  pigeon-holed. 
Shortly  after  its  submission,  the  Board  met  one  of  the  recommenda- 
tions by  appointing  a  director  of  personnel  to  relieve  the  Secretary's 
office  of  that  work.  The  proposal  to  establish  a  "regional  office  division" 
provoked  a  good  deal  of  discussion,  and  a  new  office  somewhat  similar 
to  the  one  suggested  was  set  up.  Instead  of  being  under  a  director  im- 
mediately responsible  to  the  Board,  however,  the  new  "regional  office 
division''  was  still  part  of  the  Secretary's  office  and  was  headed  by  a 
member  of  the  Board's  legal  staff. 

Following  the  appointment  of  Ilarry  A.  ^Slillis  as  chairman  of  the 
Board  early  in  1940,  other  changes  were  made.  The  "regional  office 
division"  was  taken  out  of  the  Secretary's  office  and  considerably 
strengthened.  The  director  of  the  division  now  reports  and  is  imme- 
diately responsible  to  the  Board  itself.  He  not  only  directs  the  work  of 
the  twenty-two  regional  offices,  but  also  supervises  the  issuance  of  com- 
plaints and  authorization  of  proceedings  in  representation  cases. 
According  to  the  Board,  these  changes  "will  make  the  secretary's  func- 
tion primarily  that  of  an  office  manager."  ^^  Evidently,  then,  the 
regional  directors'  recommendations  have  boi-ne  fruit.  It  is  not  so  cer- 
tain that  these  recommendations  meet  the  basic  difficulties  so  ably 
analj'zed  in  the  committee  report. 

It  is  unfortunate  that  the  regional  directors  did  not  have  the  benefit 
of  the  testimony  before  the  Smith  committee.  Had  tliey  written  their 
report  six  months  later,  they  might  have  proposed  in  the  way  of  change 
what  so  much  of  their  report  silently  suggests.  For  the  administrative 
weaknesses  revealed  by  the  Smith  committee  and  in  the  regional  direc- 
tors' report  point  to  the  necessity  not  of  a  more  decentralized  admin- 
istrative set-up,  but  for  a  strong  administrator  with  the  power  and 
staff  sufficient  to  carry  out  his  duties.  The  failure  of  the  directors  to 
make  this  recommendation  may  be  ascribed  to  tlie  fact  that  the  Smith 
committee  had  not  yet  dramatized  the  administrative  wealaiesses  within 
the  Board. 

We  can  see  now  that  it  was  not  by  accident  that  so  much  responsibil- 
ity devolved  on  the  Secretai'v.  The  piling  up  of  functions  in  his  office 
was  in  direct  response  to  a  basic  administrative  demand — ^the  need  for 
centralized  administration.  The  Secretary's  office  grew  powerful  be- 
cause it  lay  in  a  strategic  position  to  handle  the  major  and  minor  de- 
tails that  had  no  other  place  to  lodge  in  a  poorly  organized  administra- 
tive structure,  and  because  the  officials  there  did  not  shirk  added  duties. 
In  an  agency  composed  of  divisions  engaged  in  such  diverse  functions 
as  economic  research,  publicity,  "housekeeping,"  clerical,  and  legal,  to 


"NLRB  Press  Release  No.  R-4073,  Feb.  5,  1941. 
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name  a  few,  it  was  inevitable  that  all  marpnal  functions  would  gi-adu- 
ally  find  their  Avay  to  an  office  where  they  could  be  supervised  and 
coordinated  by  one  official.  The  fact  that  a"ll  these  functions  were  not 
managed  properly  is  due  to  the  lack  of  or.iranization  and  to  the  absence 
of  trained  administrators  in  an  office  primarily  administrative. 

A  clue  to  this  condition  may  be  found  in  the  conclusion  of  the  re- 
gional directors  that  "the  Board  is  participatino^  in  too  many  adminis- 
trative details."  This  finding  was  substantiated  before  the  Smith  com- 
mittee. In  episodes  involving  administrative  activities  of  the  Board,  tlio 
question  that  keeps  recurring  in  the  minds  of  those  who  study  the  pro- 
ceedings of  the  Smith  committee  is  not  whetlier  particular  acts  of  tlie 
Board  were  proper,  but  why  the  Board  troubled  itself  with  these 
administrative  matters  in  the  first  place.  Obviously,  calm  consideration 
of  the  crucial  judicial  and  sub-legislative  problems  facing  the  Board 
can  hardly  flourish  in  an  atmosphere  of  concern  over  petty,  if  trouble- 
some, administratiA^e  matters. 

One  need  not  go  far  to  find  the  reason  for  Board  intervention  in 
administrative  matters.  Although  the  lieads  of  the  various  divisions 
of  the  Board  have  worked  in  informal  collaboration  with  the  Secre- 
tary's office,  they  report  to  and  are  responsible  to  the  Board  itself.  In 
the  absence  of  a  central  administi-ative  office  with  supervision  over 
these  divisions,  there  has  been  no  sifting  machinery  to  separate  ques- 
tions of  major  policy  from  minor  administrative  matters;  conse- 
quently, all  such  matters  have  irone  to  tlie  Board  itself. 

This  state  of  affairs  is  merely  one  aspect  of  a  condition  that  has  al- 
ready been  discussed— the  hold  of  "legalism"  on  the  administrative 
work  of  the  Board.  Supervision  of  administration  by  legal  standards 
remains  the  basic  administrative  weakness  in  the  Board.  Obviously 
it  is  impossible  to  take  a  group  of  men  and  glibly  divide  them  into 
"lawyers"  and  "administrators."  Some  officials  are  both  good  admin- 
istrators and  good  laAvyers,  and  other  officials  are  neither.  And  there 
may  be  some  argument  for  a  policy  of  balancing  administrators  with 
lawyers  in  top  executive  positions".  But  if  the  administrative  maxim 
that  lawyers  are  good  servants  but  bad  masters  has  any  meaning, 
surely  an  administrative  agency  which  has  been  set  up  and  managed 
almost  exclusively  by  lawyers  is  in  a  dangerous  position.  Yet  this 
has  been  the  situation  in  the  Labor  Board. 

The  inevitable  result  of  this  situation  has  been  a  curious  "legal- 
ism" surrounding  the  most  elementaiT  activities.  Administrative  dis- 
patch is  lacking.  In  its  place  is  a  disposition  to  balance  one  action 
against  another  in  the  best  traditions  of  jurisprudence.  Direct  and  ef- 
fective action  is  lost  in  the  shuffle  of  many  minds  in  conflict.  The 
regional  directors  mention  the  existence  in  the  Board  of  "an  unwrit- 
ten nde  that  every  matter  on  whicli  there  can  be  two  differing  judg- 
ments must  be  taken  to  the  full  Board  for  decision.  .  .  ."  ^^  Faulty 
and  inadequate  delegation  of  authority,  inadequate  inter-office  com- 
munication, uncertainty  as  to  the  lines"^  of  responsibility,  duplication 
of  effort — ^these  and  other  evils  cropped  up  in  luxuriant  fashion. 

It  is  this  situation  that  breeds  delay,  described  by  I^yciserson  as 
"the  greatest  weakness  in  the  work  of  tlio  Board."  -°  It  is  this  situation 
that  leads  the  regional  directors  to  say  tliat  'i'nsofar  as  the  admin- 

''^  Report  of  the  Regional  Directors,  p.  27. 

^o  Smith  Committee  Proceeds,  Vol.  1,  p.  6c.  Cj.  Vol.  1,  p.  39b. 
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istrative  methods  aggravate  the  unavoidable  delays  of  the  whole  cum- 
bersome administrative  and  court  processes,  to  that  exent  do  we  fail 
to  meet  our  obligations."  ^^  It  is  this  situation  that  brings  on  the 
"sluggishness  of  the  administrative  process,"  described  by  the  At- 
torney Geneial's  Committee  Monograph  on  the  NLRB  as  "the  major 
procedural  problem  with  which  the  Board  has  been  compelled  to 
cope.-^ 

Here  we  have  a  striking  unanimity  of  opinion  in  the  diagnosis  of 
experts  both  within  and  outside  of  the  Board.  Their  concern  over 
delay  is  central.  Delay  defeats  the  idea  of  justice  and  the  objectives 
of  the  Act.  In  the  montlis  ^^  that  lapse  between  the  filing  of  a  charge 
and  a  decision  by  the  Board,  interim  developments  may  render  the 
final  decision  a  farce.  The  union  may  die  from  financial  want;  or  a 
new  managmenet-labor  policy  may  make  idle  a  decision  based  on  the 
original  premises.  In  this  sense,  efficiency  and  dispatch,  rather  than 
leading  to  arbitrary  methods,  may  actually  be  a  guarantee  of  ulti- 
mate justice.  It  may  offer  the  best  means  of  achieving  precisely  what 
elaborate  legal  procedures  originally  were  established  to  achieve— 
effectuation  of  the  provisions  of  a  new  statute  without  violating  pri- 
vate rights. 

This  aspect  of  the  administrative  process  calls  for  a  nice  balance, 
both  in  personnel  and  in  procedure,  between  the  managerial  tech- 
niques of  the  "efficiency  expert"  and  the  procedural  techniques  of  the 
lawyers.  It  calls  for  administrators — AA'hether  lawyers  or  not — who 
sense  the  urgency  of  most  management-labor  crises  and  the  need  for 
speedy  action.  It  calls  for  a  framework  of  administration  within  which 
legal  procedures  safeguard  private  rights  without  weakening  the  ulti- 
mate impact  of  adjudication. 

But  the  reforms  advocated  by  the  directors  attack  the  symptoms 
rather  than  the  causes  of  this  basic  weakness.  Alarmed  by  the  central- 
ization of  functions  in  one  office,  they  propose  a  redistril)ution  of  func- 
tions. The  difficulty,  however,  lies  not  in  the  centralization  of  func- 
tions in  one  official.'  If  such  centralization  were  undesirable,  we  should 
concentrate  our  attention  on  the  President  and  on  the  heads  of  great 
departments.  Rather  the  condition  undermining  effective  admin- 
istration is  the  haphazard  disposition  of  great  responsibility  in  an 
office  which  is  not  commensurate  with  that  responsibility  in  terms  of 
official  status  or  actual  capacity,  and  which  at  the  same  time  is  not 
organized  to  delegate  that  responsibility  properly.  This  has  been  pre- 
cisely the  situation  in  the  Secretary's  office. 

Viewed  in  this  light,  the  administrative  condition  at  the  Board  must 
be  met  with  thorough  reorganization  rather  than  by  minor  changes  or 
stopgaps.  Most  of  the  recommendations  of  the  regional  directors  must 
be  placed  in  the  latter  category.^^  Their  proposal  to  set  up  a  Regional 
office  division,  independent  of  the  Secretary's  office,  creates  merely 
another  unit  reporting  separately  to  the  Board  and  producing  still 
more  chaos  in  its  loose  oro;anizational  structure.  In  an  effort  to  coordi- 


-*  Report  of  ihe  Regional  Directors,  p.  2. 

--Attorney  GonernTs  Committee  on  Administrntive  Procedure,  Pt.  5,  National  Labor 
Relations  Board,  p.  1. 

23  The  average  time  consumed  between  the  close  of  the  trial  examiner's  hearing  and 
a  Board  decision  alone  hfs  been  p«timatpfi  at  fire  months. — Monnqrnph  Vo.  -t  of  the 
Attorney  General's  Committee  p.  26.  Many  weeks  of  course  elapse  before  the  trial 
examiner  hears  the  case. 

2*  Althousrh  they  do  recognize  that  "it  is  essential  that  administrative  details  be  routed 
to   the  Board  bv   way   of  a   centralized   channel." — Regional  Directors'  Report,  p.   3. 
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nate  the  divisions  in  Washington,  the  report  urges  that  a  "permanent 
administrative  committee  consisting  of  the  division  heads  be  set  up." 
Thus,  along  with  the  existing  Board,  another  committee  would  super- 
vise administration.  Is  this  the  way  to  relieve  the  present  lack  of 
coordination  ? 

Fortunately,  there  is  a  method  of  reorganization  that  goes  to  the 
heart  of  the  problem.  If  the  Board  lacks  coordination  and  proper 
delegation  in  its  administrative  structure,  as  the  evidence  suggests, 
then  it  would  seem  desirable  to  appoint  one  person  as  the  chief  admin- 
istrative officer.  And  if  the  Board  suffers  from  too  much  legal-minded- 
ness,  as  the  evidence  also  suggests,  then  it  would  seem  wise  to  choose 
a  man  primarily  versed  in  the  techniques  of  management.  Under  such 
a  reorganization,  the  Administrator  would  take  over  the  responsibili- 
ties that  came  to  be  lodged  in  the  Secretary's  office.  Most  of  the  Board's 
divisions  would  come  under  his  immediate  supervision.  The  newly 
created  regional  office  division  would  be  responsible  to  him,  as  would 
the  director  of  personnel.  Only  under  such  conditions  could  he  intro- 
duce efficiency  and  dispatch  iii  an  agency  where  these  essentials  have 
been  lacking. 

One  is  faced  with  two  basic  alternatives  in  granting  power  to  the 
new  Administrator.  On  the  one  hand,  he  could  be  the  chief  administra- 
tor in  the  narrow  sense  of  the  term,  supervising  housekeeping  func- 
tions such  as  budgeting,  personnel,  clerical  work,  and  supplies,  as 
well  as  routine  details  of  law  enforcement.  On  the  other  hand,  he 
could  be  the  head  administrator  in  the  sense  of  a  chief  executive.  He 
would  be  responsible  to  a  cabinet  officer  or  to  the  President  himself. 
His  administrative  powers  would  not  only  be  very  broad,  but  he 
would  manage  all  cases  brought  to  the  Board  up  to  the  point  of  their 
presentation  before  the  three  members  of  the  Board,  and  presumably 
the  presentation  of  cases  before  the  Board  would  be  undertaken  by  a 
division  under  his  aegis  as  well.  In  other  words,  he  would  possess 
the  functions  exercised  by  the  Attorney-General  of  the  United  States 
in  law-enforcement  under  many  other  federal  statutes.  The  Adminis- 
trator would  supervise  the  initiation  of  action,  the  investigation  of 
complaints,  the  holding  of  preliminary  hearings,  the  preparation  of 
formal  records,  the  administration  of  regional  offices,  and  the  coordina- 
tion of  the  Washington  divisions,  as  well  as  housekeeping  functions. 
The  Board  would  continue  to  exercise  its  judicial  functions,  and 
through  the  Secretary  would  supervise  the  making  of  decisions  in 
the  lower  stages  on  the  part  of  trial  examiners  and  review  attorneys. 

On  the  basis  of  evidence  afforded  by  the  Smith  committee  and  the 
regional  directors'  report,  the  latter  seems  to  be  the  wise  course.  If,  as 
Leiserson  says,  "ninety-four  per  cent  of  the  work  of  the  Board  is  ad- 
ministrative," -^  then  the  need  of  a  stromr  administrator  as  the  Board's 
Chief  Executive  is  apparent.  Responsibility  would  flow  from  a  cen- 
tral office.  Power  could  be  delegated  safely.  Division  heads  could 
take  administrative  problems  to  the  Administrator  for  quick  decisions, 
obriatinfr  the  drawnout  deliberations  which  inevitably  occur  when  a 
board  of  three  or  more  members  must  decide  administrative  questions. 
It  is  worth  noting,  moreover,  that  such  a  reorganization  adheres  to 
the  traditional  legal  system  which  envisages  a  prosecutor  taking  his 
cases  before  a  court  which  has  had  no  contact  with  the  prosecution  of 


2°  Report  of  the  Regional  Directors,  p.  27. 
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the  case.  Yet  at  the  same  time  the  enactment  of  these  changes  would 
retain  all  the  advantages  of  our  modern  administrative  agencies. 

The  reorganization  of  the  Labor  Board  on  such  lines  would  have 
another  important  advantage.  The  regional  directors  point  out  that 
the  present  organization  of  the  Board  results  in  a  "condition  whereby 
the  Board,  through  necessity  as  well  as  through  choice,  is  compelled 
to  spread  its  time  too  thinly  over  a  multitude  of  duties  and  details, 
many  of  them  not  requiring  the  judgment  and  special  talents  of  the 
Board  members  whose  primary  responsibility  must  be  on  cases."  -°  The 
report  quotes  approvingly  a  portion  of  Landis'  statement  that :  -^ 

A  further  factor  that  makes  against  administrative  adjudication  having  those 
qualities  that  it  should  appropriately  have  is  that  the  members  of  an  adminis- 
trative agency  rarely  have  the  time  and  opportunity  for  thorouughly  scruitiniz- 
ing  a  record  and  coming  to  their  own  conclusions  as  to  what  it  establishes.  Their 
other  functions  may  be  so  time-consuming  that  the  actual  process  of  adjudication 
is  delegated,  subject  to  only  slight  supervision.  .  .  .  Delegation  of  opinion- 
writing  has  the  danger  of  forcing  a  cavalier  treatment  of  a  record  in  order  to 
support  a  conclusion  reached  only  upon  a  superficial  examination  of  that  record. 

The  Smith  committee  discovered  that  the  Board's  concern  with  ad- 
ministrative problems  forced  it  to  rely  heavily  in  its  adjudicative  work 
on  review  attorneys.^^  Transferring  the  administrative  work  to  an 
Administrator  would  enable  the  Board  to  supervise  more  carefully  its 
decisionmaking. 

Adoption  of  this  proposal  would  have  a  third  major  advantage.  Re- 
organization along  such  lines  would  still  the  popular  outcry  that 
the  Board  combines  the  functions  of  judge  and  jury  in  one  agency,  and 
that  these  functions  are  so  intertwined  that  the  adjudicators  are  in- 
fluenced consciously  and  unconsciously  by  those  prosecuting  the  cases. 
It  is  entirely  possible  that  the  danger  of  this  in  quasi- judicial  agencies 
is  more  apparent  than  real.  The  Smith  committee  failed  to  unearth 
more  than  a  few  minor  violations  of  the  "separation  requirement"  at 
the  Labor  Board.-^  Nevertheless,  the  appearance  of  judicial  neutrality 
is  almost  as  important  as  its  actualit3\  As  long  as  the  devision  of  func- 
tions at  the  Board  remains  obscure,  the  enemies  of  the  Board  as  well  as 
the  critics  of  the  administrative  process  will  have  the  materials  to  give 
color  to  their  claims.  Although  under  the  reorganization  proposed 
here  the  two  functions  would  remain  in  the  same  agency,  the  separa- 
tion of  functions  would  be  more  ciearcut.  Shorn  of  its  administrative 
functions,  the  Board  would  have  no  influence  over  the  initiation  and 
conduct  of  cases."° 

Once  the  initial  separation  of  powers  is  accomplished  there  will  re- 
main border-line  functions  requiring  special  consideration.  The  sug- 
gestion has  already  been  made  that  since  the  trial  examiners  and  review 
attorneys  (who  review  the  findings  of  the  trial  examiners)  are  charged 
with  responsibilities  of  a  judicial  character,  they  should  be  responsible 
to  the  Board  and  not  to  the  Administrator.  The  Legal  division  and 
economic  staff  also  raise  special  questions.  The  Board  may  need  sepa- 
rate economic  information  from  its  economists,  and  help  from  the 

28  Report  of  Vie  Regional  Directors,  p.  27. 

2'' James  M.  Landis,  The  Administrative  Process   (Xew  Haven,  19.39),  p.  10.5. 

-^  IntermeOinte  Report  of  thf  f^pecial  Committee  Investigating  the  National  Labor  Rela- 
tions Board,  76th  Conjrress,  3rd  Session,  pp.  46-51. 

2»  Smith  Committee  Proceedings,  Vol.  2,  pp.  14b,  81b,  .59c,  51a. 

*o  It  seems  likely  that  the  violations  of  the  'separation  requirement"  that  did  occur 
were  caused  primarily  by  the  lack  of  administrative  order  within  the  Board  rather  than 
by  irresponsibility  or  deliberate  intent  on  the  part  of  Board  officials. 


616 

Leo-al  Division  when  its  decisions  care  taken  to  the  courts.  Special  pro- 
tection might  be  established,  or  semi-independence  from  the  Admin- 
istrator, without  impairing  the  advantages  of  reorganization.  Since 
tliis  is  but  the  outline  of  a^plan,  and  not  a  blueprint,  the  precise  ma- 
cliinery  to  attain  such  an  end  need  not  be  considered  here. 

Ill 

Xo  proposal  to  revise  the  administration  of  the  Wagner  Act  would 
be  complete  or  valid  unless  it  took  account  of  another  function  of  the 
Labor  Board.  The  Board,  like  many  other  government  agencies,  must 
interpret  the  general  statute  enacted  by  Congress  and  clothe  the  bare 
framework  with  "sub-legislation"  or  "policy-making"  so  specific  and 
flexible  that  it  effectuates  the  Congressional'intent  in  the  face  of  vary- 
ing conditions  throughout  the  country.  This  function,  like  the  judicial 
and  administrative  duties,  is  at  present  exercised  by  the  three  members 
of  the  Labor  Board. 

The  policy-making  function  is  a  critical  one.  The  Wagner  Act  safe- 
iruards  labor's  right  to  organize  and  bargain  collectively.  It  enunciates 
unfair  labor  practices.  But  what  is  collective  bargaining?  May  an  em- 
ployer petition  for  an  election?  What  is  a  company  union?  What  com- 
prises the  proper  bargaining  unit?  Under  what  circumstances  should 
back  pay  be  awarded  ?  These  and  a  thousand  other  questions  must  be 
answered  by  a  specific  set  of  rules.  And  it  is  these  rules,  not  the  solemn 
expression  of  labor's  right  to  barsrain  collectively,  that  touch  the  daily 
lives  of  workers  and  employers  alike. 

Under  the  proposed  reorganization,  should  this  function  be  delegated 
to  the  Board  or  to  the  Administrator?  Unlike  the  problems  raised  in 
the  previous  sections,  the  answer  to  this  question  cannot  be  resolved 
in  purely  administrative  or  managerial  terms.  Rather  it  involves  con- 
stitutional issues  and  goes  to  the  heart  of  current  controversies  over 
the  proper  way  to  preserve  and  implement  our  democratic  institutions. 
Specifically,  it  raises  the  issue  of  whether  Congress  or  the  President 
should  control  policy-making  in  independent  agencies. 

Lender  the  revisions  suggested  here,  the  Labor  Board  as  an  adjudica- 
tive agency  would  continue  to  be  completely  independent  of  the  Execu- 
tive. Consequently,  placing  the  policy-making  function  in  the  Board 
would  shield  this  function  from  the^  President.  The  members  of  the 
Board  would  have  long,  staggered  terms  of  office,  with  the  result  that 
interpretation  of  the  Wagner^Act  and  Board  policy-making  in  general 
would  remain  impervious  to  an\'thing  but  long-term  fluctuations  in 
public  opinion  and  political  alignments.  Similarly,  since  the  Adminis- 
trator would  be  the  creature  of  the  current  Administration,  should 
policy-making  be  lodged  in  him  it  would  be  more  flexible  and  more  im- 
mediately responsible  to  public  opinion. 

Opposition  to  the  second  alternative — vesting  policy-making  in  the 
Administrator — is  based  on  the  thesis  that  determination  of  policy  is 
lodged  in  Congress,  not  in  the  Executive,  and  that  the  exercise  of 
policy-making  by  independent  agencies  is  a  function  delegated  to  those 
agencies  by  Congress.  Blachly  and  Oatman  state : "' 


31 


=1  Frorlerick  F.  Blaehly  and  Miriam  E.  Oatman.  Federal  Requlrjtorti  Artmv  and  Control 
nvashington  1940).  p.  170.  This  is  a  i-ecent  analysis  of  the  eonflictin:?  theorip.s  on  control 
of  policv-makinjr.  and  is  a  revised  version  of  the  Brookinsrs  Institution's  earlier  report  to 
the  Senate  on  executive  agencies  (see  Senate  Report  1275,  75th  Cong.,  1st  Session,  pp. 
792-S03. ) 
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.  .  .  the  President  is  not  and  cannot  be,  under  our  Constitution,  the  general 
Iiolicy-determining  agency  of  the  federal  government.  ...  It  is  Congress  that 
should  organize  the  regulatory  bodies,  distribute  functions  among  their  various 
organs,  and  hold  them  responsible  .  .  .  the  fact  that  Congress  chooses  to  place 
[tills  work]  in  the  hands  of  a  special  regulatory  agency  does  not  alter  the  fact 
that  the  duties  of  such  an  agency  are  principally  legislative. 

This  thesis  does  not  state  that  members  of  the  independent  agencies 
should  have  tenure  of  such  len^h  as  to  correspond  to  Cono;ressional 
terms.  Rather  it  is  felt  that  members  of  a  Board  with  independent 
tenure  are  best  capable  of  following  the  mandates  of  Congress  in  the 
formation  of  policy. 

Fundamentally,  this  view  does  not  rest  on  a  constitutional  basis, 
however,  but  on  a  clear-cut  attitude  toward  the  mechanics  of  a  political 
system  dealing  with  great  social  problems.  Those  who  wish  to  shield 
the  policy-making  activity  from  the  President  do  so  out  of  a  deep  fear 
of  "partisan  action."  In  the  independent  agency  they  see  an  instrument 
for  ensuring  sustained  and  undeviating  regulation  of  certain  phases 
of  the  economic  order.  In  the  freedom  of  tl\Q  directors  of  such  agen- 
cies from  the  Executive  they  see  the  means  of  insulating  these  agencies 
from  sharp  fluctuations  in  public  sentiment.  According  to  Blachly  and 
Oatman :  ^^ 

Administration  of  this  kind  should  be  wholly  non-partisan  and  free  from  the 
domination  of  the  party  in  power.  Any  attempt  to  make  it  reflect  policy,  other 
than  the  policy  laid  down  by  the  statute,  is  in  essence  an  attempt  to  establish 
partisan  or  individual  control  of  the  economic  realm  involvetl. 

The  implications  of  this  viewpoint  have  special  significance  in  a  day 
when  democracy  is  imperiled  because  of  its  own  impotence  or  vacilla- 
tion in  times  of  crisis.  The  Chief  Executive  today  finds  himself  vested 
with  heavy  responsibilities,  but  lacking  in  the  power  to  meet  many  of 
those  responsibilities.  According  to  the  President's  Committee  on  Ad- 
n:iinistrative  Management :  ^" 

But  though  the  commissions  enjoy  power  without  responsibility  they  also  leave 
the  President  with  responsibility  without  power.  Placed  by  the  Constitution  at 
the  head  of  a  unified  and  centralized  Executive  Branch,  and  charged  witli  the 
duties  to  see  that  tlie  laws  are  faithfully  executed,  he  must  detour  around  i>ower- 
ful  administrative  agencies  which  are  in  no  way  subject  to  his  authority  and 
which  are.  therefore,  both  actual  and  potential  obstruction  to  his  effective  over-all 
iiiauagement  of  national  administration.  The  commissions  produce  confusion,  con- 
flict and  incoherence  in  the  formulation  and  the  execution  of  the  President's 
policies.  .  .  .  The  people  look  to  him  for  leadership.  And  yet  we  whittle  away 
the  control  essential  to  that  leadership  by  parceling  out  to  a  dozen  or  more 
irresix)nsible  agents  important  i)Owers  of  policy  and  administration. 

The  danger  is  not  only  that  independent  agencies  may  fail  to  act 
in  accordance  with  national  policy,  but  that  they  may  operate  against 
that  policy.  Under  the  present  svstem  of  staggered  terms  resulting  in 
independence  from  the  Executive,  a  new  administration  elected  to 
face  a  national  or  international  crisis  may  find  itself  attempting  to 
enact  programs  with  govermnent  instrumentalities  in  the  hands  of 
opponents  of  the  Administration.  The  Humphrey/  case  aii'orded  us  a 
taste  of  this  situation  in  193:].  It  was  only  a  taste  because  of  the  rela- 
tive unimportance  of  independent  agencies  at  that  time.  The  problem 
has  assumed  far  greater  proportions  with  the  growth  of  such  agencies 
under  the  New  Deal.  In  the  coming  years  we  may  expect  the  areas  of 

'^Thid.,  p.  171. 

""'President's  Committee  on  Administrative  Management,  Report  ii-ifh  Sipecml  Studies 
(10:^7  I.  pp.  .30-41.  The  President's  Committee  takes  an  opposite  view  from  the  Brookings 
Institution's  analysis  on  this  question. 
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state  intervention  to  expand  nntil  they  touch  and  overlap,  and  the  more 
they  do  so  the  greater  will  be  the  need  for  cohesion  and  coordination 
in  the  administrative  structure.^* 

So  much  for  the  question  of  Executive  versus  Congressional  control. 
The  real  issue,  however,  may  not  be  between  Executive  and  Congres- 
sional control,  but  between  Executive  and  no  control  at  all.  In  the  first 
place,  if  Congress  is  to  supervise  independent  agencies,  it  must  have 
some  means  of  gaining  the  iiifoniiation  necessary  to  such  supervision. 
Aside  from  the  amiual  repoits  of  the  agencies,  which  present  merely 
the  viewpoint  of  the  administrators,  tlie  Congress  has  only  its  inquisi- 
torial powers  to  enable  it  to  obtain  the  information  on  the  basis  of 
which  it  must  evaluate  the  policies  of  the  agency. 

The  investigation  of  the  Labor  Board  by  the  Smith  committee  illus- 
trates the  lengths  to  which  Congress  must  go  in  order  to  evaluate 
policy-making  and  administrative  actions  in  independent  agencies. 
Here  was  an  agency  which  a  majority  in  the  House  of  Representatives 
believed  was  not  carrying  out  the  intent  of  Congress.  A  committee  of 
five  members  was  appointed,  and  $100,000  initially  appropriated.  The 
conmiittee  held  hearings  for  many  daj^s,  heard  scores  of  witnesses 
whose  testimon}^  filled  hundreds  of  pages.  The  committee's  report  was 
just  what  everyone  expected — the  three  members  who  had  previously 
criticized  the  Board  reported  adversely,  and  the  two  pro-Board  mem- 
bers of  the  committee  reported  in  favor  of  the  Board.  As  a  means  of 
dramatizing  the  attack  on  the  Board  and  the  nature  of  its  work,  the 
investigation  was  a  success ;  but  as  a  means  of  transmitting  informa- 
tion to  Congress  for  the  sake  of  better  control,  it  was  a  failure. 

The  majority  report  criticized  the  Board  for  sending  "goon  squads'' 
to  regional  offices  to  check  up  on  the  work  there  after  it  had  been 
performed.  But  is  there  any  real  difference  between  that  method  of 
control  and  the  Congressional  policy  of  checking  up  on  the  work  of 
independent  agencies  afte^^  it  had  been  performed  ?  Such  a  technique 
prohibits  sustained  control;  committees  composed  of  legislators  un- 
familiar with  the  agency's  work  attempt  to  establish  control  after  the 
fact.  In  contrast  to  this,  the  policy-making  in  an  agency  under  Execu- 
tive control  is  subject  to  direct,  every-day  supervision  by  an  official 
responsible  to  a  cabinet  officer  or  to  the  President  himself.  The  policy- 
making is  linked  closely  to  the  contemporai'y  national  program.  In 
view  of  the  ineffectiveness  of  Congressional  committees  as  instruments 
of  supervision,  the  issue  again  becomes  one  of  control  by  the  Executive 
or  no  control  at  all. 

Even  were  it  possible  for  Congress  to  obtain  a  proper  evaluation 
of  administration  and  policy-making,  there  would  remain  another 
obstacle  to  effective  remedial  action  on  its  part.  To  assume  that  statu- 
tory changes  in  an  Act  of  Congress  would  establish  greater  identity  of 
purpose  between  Congress  and  an  independent  agency  would  be  to 
under-estimate  the  importance  of  personnel.  One  would  be  naive  to 
think  that  administrators  popularly  identified  with  one  program  or 
political  creed  could  execute  with  equal  vigor  an  opposite  program. 
They  would  be  more  likely  to  sabotage  the  enactment  of  that  program. 
Yet  the  tenure  of  Board  members  would  not  rest  with  Congress,  both 

'^  Leonard  D.  White  notes  that  "An  increasing  emnhasis  upon  a  'planned'  economic 
system  would  tend  to  undermine  the  separate  position  of  the  independent  commissions 
since  there  cannot  be  many  such  plans.  .  .  ."  Introduction  to  the  Study  of  Public  Admin- 
istration <rev.  ed.,  New  York,- 1939),  p.  123. 
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because  of  the  system  of  stagfrered  terms  and  because  the  President 
shares  the  appointing  power  with  Congress.  A  board  member's  tenure 
might  last  long  after  Congress  enacted  changes  in  the  Act.  It  would 
seem  far  more  desirable  to  make  the  policy-forming  officials  responsi- 
ble to  the  Executive.  This  would  ensure  coordination  and  coherence  of 
policy  and  establish  clearly  defined  responsibility  where  such  is  now 
lacking. 

Docs  such  a  program  involve  a  raid  on  the  traditional  powers  of 
Congress?  Quite  the  contrary.  Vesting  in  Congress  control  over  the 
myriad  activities  of  dozens  of  independent  agencies  vitiates  the  au- 
thority that  properly  belongs  in  the  legislative  branch  of  a  democrac3^ 
It  is  easy  for  Congress  to  deal  intelligently  with  a  broad,  integrated 
program  enunciated  by  an  Executive  who  himself  must  face  the  people. 
The  legislator  can  bring  into  play  all  their  powers  of  publicity  and 
focus  the  spotlight  of  national  attention  on  a  series  of  integrated 
measures  that  have  a  coherent  plan  back  of  them.  It  is  not  so  easy 
to  deal  intelligently  with  a  number  of  diverse  or  partly  integrated 
]:)rograms  put  forth  by  scattered  agencies.  The  job  becomes  even  more 
difficult  when  issues  such  as  labor  relations  do  not  confine  themselves 
to  one  agency  like  the  Labor  Board  but  crop  up  here  and  there,  today 
in  the  War  Department,  tomorrow  in  the  Tennessee  Valley  Authority, 
next  week  in  the  Maritime  Commission  or  the  National  Youth  Admin- 
istration. Slicing  up  the  lines  of  responsibility  is  not  the  way  to  in- 
crease legislative  authority.  The  only  effective  method  is  to  make  the 
activities  of  the  agencies  a  part  of  the  program  of  the  Executive,  who 
in  turn  can  face  Congress  and  the  people  with  a  coherent  and  con- 
sistent set  of  policies. 

This  is  an  argument  for  Executive  control  of  policymaking  which 
concerns  the  status  and  future  of  Congress  itself.  The  attempts  of 
Congress  to  exercise  detailed  supervision  over  a  multitudinous  group 
of  agencies  may  imperil  its  ability  to  enunciate  major  policies  and 
supervise  general  programs.  A  great  failing  of  parliamentary  govern- 
ment is  its  tendency  to  stifle  itself  in  a  mass  of  detail.  Continued  im- 
mersion of  the  legislature  in  the  technical  aspects  of  policy-m.aking 
diminishes  public  interest  in  its  activities.  The  common  man  comes  to 
expect  the  important  national  decisions  to  be  made  outside  the  legisla- 
tive process.  Laski  says :  ^^ 

Parliamentary  government,  to  retain  its  hold,  must  give  tlae  promise  of  great 
results.  If  it  fails  to  do  so.  the  electorate  will  look  elsewhere  for  them.  Nothing 
is  more  dangerous  in  a  democratic  state  than  a  condition  in  which  the  people 
is  persuaded  that  the  fundamental  instruments  of  its  government  are  not  equal 
to  the  task  imposed  upon  them.  A  habit  of  lethargy  is  thereby  induced  which 
easily  persuades  a  people  to  lend  a  ready  ear  to  the  siren  voices  of  dictatorship. 

In  view  of  these  considerations,  it  would  seem  desirable  under  the 
reorganization  proposed  here  to  vest  the  policy-making  power  in  the 
Administrator.  This  would  bring  the  policies  of  the  independent  agen- 
cies in  line  with  the  program  of  the  Executive.  It  would  relieve  Con- 
gress of  the  responsibility — which  it  now  assumes  half-heartedly  and 
ineffectively — of  supervising  the  decisions  of  independent  agencies 
ranging  all  the  way  from  minor  procedural  and  administrative  rules 
to  policies  of  great  import  to  the  public.  It  would  prove  that  Congress 
was  ready  to  renew  its  concern  with  great  national  issues  and  restore 

3s  Harold  J.  Laski,  Parliamentary  Government  in  England,  p.  22. 
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the  people's  faith  in  its  abilitj'  to  rise  to  the  magnitude  of  the  problems 
facing  it.  There  is  nothing  revolutionary  in  such  reorganization.  Al- 
ready in  the  administration  of  the  Fair  Labor  Standards  Act  we  have 
an  example  of  a  single  administrator  making  policy  after  receiving 
recommendations  from  industry  committees.  Bureau  heads  in  the  De- 
partment of  Agriculture,  as  in  other  departments,  have  exercised 
policy-making  functions  for  many  years  without  injury  to  the  original 
regulatory  statute. 

By  now  it  will  be  evident  to  students  of  government  that  the  reorga- 
nization proposed  here  follows  in  general  the  philosophy  of  the  Presi- 
dent's Committee  on  Administrative  Management.  No  attempt  has 
been  made,  however,  to  fit  the  proposed  organization  of  the  Board  into 
a  rigid  theory  of  administration.  On  the  contrary,  a  study  of  the 
internal  organization  of  the  Board  indicates  that  the  recommendations 
of  the  President's  Committee  represent  the  best  mechanism  for  improv- 
ing the  administrative  situation  at  the  Board.  No  attempt  was  made  to 
follow  a  detailed  outline;  the  study  of  independent  commissions  ac- 
companying the  Committee's  report  itself  emphasizes  that  the  plan 
should  be  regarded  as  "a  general  rather  than  a  specific  proposal."  "^ 
It  is  true  also  that  the  proposed  reorganization  is  similar  to  one  of  tlie 
recommendations  of  the  report  of  the  Smith  committee  majority, 
which  is  suspected  of  having  been  opposed  to  the  Wagner  Act  as  well 
as  the  Labor  Board.  The  proposals  put  forward  here,  however,  are 
based  on  entirely  dilferent  premises  from  those  on  the  basis  of  which 
the  Smith  committee  majority  was  operating. 

These  proposals  will  disappoint  those  seeking  changes  in  the  Wagner 
Act  or  wholesale  dismissals  of  officials  at  the  Board.  No  convincing 
evidence  has  been  brought  forward  showing  that  such  drastic  measures 
are  necessary.  The  legal  competence  of  many  officials  of  the  Board 
must  not  be  lost  to  it.  The  situation  merelv  calls  for  structm-al  chanjres 
m  order  to  place  that  competence  where  it  Avould  most  aid  the  effective 
administration  of  the  Wagner  Act.  Moreover,  if  the  Board  were  merely 
a  temporary  creation,  even  these  proposals  might  be  unnecessary.  But 
the  Board  is  administering  a  right  of  labor  which  ultimately  may 
rival  our  traditional  constitutional  liberties  as  a  basic  American  right. 
It  would  be  short-sighted  not  to  make  now  the  organizational  changes 
which  in  the  long  run  would  best  safeguard  that  right  and  enable  it 
to  achieve  its  fullest  meaning. 


»"  Prpsident's  Committee  on   ArtministratiTe  Management,  Feport  with  Special  Stvdies, 
p.  229  (Robert  E.  Cushman.  author). 


17.  (Source:  Harry  Shulman,  in  The  George  Washington  Law 
Review,  Vol.  10,  No.  1  [November  1941]) 


REFORMING  PROCEDURE  OF  THE  N.L.R.B.i 

]My  subject  implies  a  dichotomv  which  constitutes  one  of  the  Iray's 
perpetual  paradoxes,  seemingly  impossible  of  resolution,  the  differ- 
entiation between  procedure  and  substance.  By  all  experience  divorce- 
ment of  the  two  se^ms  impossible.  Procedure  must  be  a  function  of 
the  substance  sought  to  be  achieved ;  it  is  the  instrument  fashioned  to 
attain  previously  determined  goals.  Yet  substance  is  the  function  of 
the  procedures  Avhich  produce  it;  policy  can  be  made,  changed,  per- 
verted by  procedure.  This  seeming  paradox  is  not  peculiar  to  admin- 
istrative law  and,  perhaps,  not  even  peculiar  to  law  alone.  And  it  does 
not  leave  us  helpless.  It  merely  requires  us,  when  considering  proce- 
dural reform — specifically  in  administration — to  bear  clearly  in  mind 
three  obvious  ideas — axioms  so  commonplace  that,  unless  specifically 
adverted  to,  they  are  likely  to  be  ignored  to  the  detriment  of  our 
thinking. 

The  first  of  these  three  ideas,  if  vou  will  forgive  me  for  belaborino: 
the  obvious,  is  that  no  procedure  can  insure  "right"  or  "fair"  or  "wise" 
decisions;  it  cannot  insure  honest  judgment,  loyalty  to  prescribed  goal 
or  faithful  execution  of  statutory  duty.  These  objectives  necessarily 
depend  on  the  qualities  of  the  human  beings  who  are  the  admin- 
istrators. If  they  are  fired  "with  a  zeal  to  pervert"  they  can  do  it 
despite  meticulous  compliance  with  the  finest  procedures;  and,  q)er 
contra^  if  they  are  superior  and  gifted  men,  they  may  achieve  fair 
results  despite  poor  procedure.  All  that  procedure  can  do  for  the  re- 
sult, all  that  we  can  expect  it  to  do,  is  to  assure  full  opportunity 
for  fair  and  wise  consideration,  to  make  unfairness  more  difficult 
than  fairness,  and  not  to  mislead  an  honest,  ordinary  administrator 
into  uninformed  judgment. 

Second,  procedure  must  be  fashioned  for,  and  its  appropriateness 
judged  by,  the  particular  policy  which  it  is  designed  to  enforce.  The 
goal  of  procedure  is  not  fairness  alone.  Its  goal  is  the  efficient  en- 
forcement, as  fairly  as  possible,  of  a  prescribed  policy.  A  fully  fair 
procedure  which  impedes  efficient  enforcement  is  no  better,  and  in- 
deed, may  sometimes  be  worse,  than  one  which  produces  the  desired 
results  even  though  it  may  otherwise  be  deemed  unfair.  This  may  be 
but  another  way  of  saying  that  the  fairness  of  a  procedure  is  not 
absolute,  but  relative — relative,  that  is,  to  the  circumstances  in  which 
it  is  to  be  employed.  And  it  means  that  the  procedure  must  be  fash- 
ioned only  wtili  firm  belief  in,  and  loyalty  to,  the  task  entnisted  to 

^Address  delivered  at  The  George  Washington  University  Law  School  Svmposium  on 
Labor  Relations,  March  27,  1941. 
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the  agency  which  is  to  be  guided  by  the  procedure.  Hostile  critics  of 
the  procedure  who  are  also  hostile  to  the  substantive  policy  for  which 
the  procedure  is  instrumental  must  be  doubly  careful  to  assure  that 
the  former  criticism  is  not  merely  the  product  of  the  latter  hostility. 
They  must  necessarily  be  ready  to  be  suspect  in  their  criticism  and 
to  demonstrate  that  their  proposals  are  calculated  to  promote  fairness 
in  efficient  enforcement  rather  than  to  impede  enforcement. 

The  essentially  instrumental  character  of  procedure  implies  also  that 
its  architects  must  be  persons  who  are  fully  acquainted  with  the  prob- 
lems, the  needs,  the  idiosyncracies  of  the  agency  which  it  is  to  serve.  A 
house  designed  by  an  architect  in  Mars  woukl  hardly  serve  a  family 
on  earth.  This  means  that  ordinarily  the  persons  most  qualified  to 
fashion  procedure  are  those  who  are  to  live  by  it ;  specifically  it  means 
that  the  agency  entrusted  with  the  task  of  executing  a  statutory  policy 
is  ordinarily  the  most  qualified  to  fashion  suitable  procedures  for  its 
enforcem.ent.  Yet  continuous  outside  criticism  also  is  necessary  and  de- 
sirable, certainly  wdien  it  is  informed  and  even  when  it  is  not  so  well 
informed — because,  in  any  event,  (a)  it  will  tend  to  prod  the  agency 
into  self-examination,  and  conquest  of  inertia  and  habit  and  (b)  even 
an  uninformed  and  seemingly  silly  suggestion  may  nevertheless  prove 
to  be  the  spark  which  will  ignite  experience  and  wisdom  to  produce 
desirable  change. 

Finally,  the  instrumental  quality  of  procedure  implies  that  its  first 
and  most  important  requisite  is  to  promote  its  appointed  task.  The 
same  procedure  may,  perchance,  adequately  serve  more  than  one 
agency.  But  always,  the  first  question  is  what  procedure  will  best  serve 
the  paiticular  agency.  Uniformity  in  administrative  procedure  may  be 
a  good,  although  its  advantages,  and  the  difficulties  of  vaiiety  can  be 
easily  exaggerated.  But  uniformity  is  a  good  only  if  the  uniform  pro- 
cedure adequately  serves  each  agency  that  employs  it.  And  so  the 
crucial  question  continues  to  be — how  well  does  the  procedure  serve 
the  particular  agency  ? 

The  third  axiom  is  that  an  agency's  procedure  must  necessarily  de- 
pend on  its  resources.  An  agency  cannot  establish  field  offices,  for 
example,  or  hold  hearings  in  the  field  unless  it  has  the  required  finan- 
cial means.  It  cannot  acquire  all  the  desired  skills  and  information 
unless  it  is  permitted  to  employ  the  needed  staff.  It  will  be  tempted 
to  cut  corners  if  its  appropriations  so  limit  it  that  it  must  cut  corners 
or  fall  hopelessly  short  of  accomplishing  its  task.  Abundance  of  funds 
may,  indeed,  encourage  waste  or  overelaboration  in  procedures;  but 
excessive  penury  in  appropriation  surely  impedes  adoption  of  the 
optimum  procedure. 

Now  the  N.L.R.A.  proclaimed  a  basic  yet  revolutionary  policy  for 
the  governance  of  labor  relations.  The  first  choice  of  procedure  had  ta 
be  made  by  Congress.  It  might  have  proclaimed  its  policy  and  made 
violation  a  crime,  leaving  enforcement  to  the  ordinary  machinery  of 
the  criminal  law.  But  for  reasons  deeply  rooted  in  experience  Congress 
chose  the  method  of  administrative  enforcement.  And  because  the  pol- 
icy as  a  statutory  command  was  revolutionary,  because  it  required  a 
complete  change  in  century-old  habits,  the  Congress  prescribed  a 
relatively  mild  and  largely  educative  machinery  for  enforcement. 
"When  an  employer  is  charged  with  an  unfair  labor  practice  the  Board 
is  empowered  to  investigate ;  and  if,  after  formal  trial,  the  employer  is 
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found  guilty  of  the  cliarore,  the  Board  is  empowered  to  order  him  to 
stop  A-iolatinof  the  Act.  Only  the  provision  for  back  pay  orders  can 
operate  as  risk  of  detriment  for  a  first  vioLation,  "Wliere  those  orders 
are  not  involved,  as  they  are  not  in  many  cases,  an  employer  has  a 
privilege  of  at  least  one  violation — something  like  the  do^'s  privilege 
of  one  bite.  And  probably  that  is  a  wise  way  in  which  to  introduce  a 
radical  change  and  provide  the  education  requisite  for  its 
accomplishment. 

For  similar  reasons  and  because  of  the  suspicions  and  legal  doubts 
which  hung  over  it,  the  Board  also  adopted  a  cautious  procedure  when 
its  turn  to  choose  came.  Before  a  complaint  could  be  issued  on  a  charge 
of  an  unfair  labor  practice,  the  Board  required  a  careful  informal 
investigation  to  ascertain  whether  there  was  reasonable  likelihood  that 
the  charge  was  sustainable.  The  power  to  issue  complaints  was  ex- 
pressly withheld  from  Regional  Directors.  They  could  recommend :  but 
they  could  issue  a  complaint  only  upon  specific  authorization  from 
the  Board  through  its  Secretary.  In  this  way  the  Board  sought  to 
avoid  issuance  of  unwarranted  complaints  and  to  control  the  careful 
and  consistent  development  of  its  policy  and  power. 

The  hearinsr  procedure  and  the  process  of  decision  were  equally 
surrounded  with  safeguards.  Hearings  were  full,  detailed  and  long. 
Evidence  was  taken  almost  exclusively  by  oral  testimony — direct 
examination,  cross,  redirect,  recross,  until  counsel  had  nothing  more 
to  ask.  After  the  hearing,  oral  argument  and  briefs  could  be  submitted 
to  the  trial  examiner.  He  would  then  make  an  intermediate  report  to 
which  exceptions  could  be  filed  as  a  basis  for  further  argument  and 
briefs  to  the  Board  itself.  In  the  meantime  a  rcAaew  attorney  would 
make  an  independent  study  of  the  entire  record ;  he  would  be  checked 
by  his  supervisor  and  both  would  be  checked  by  the  chief  of  the  Re^new 
Section.  Then  the  Board,  having  heard  argument  and  had  briefs, 
would  confer  with  these  three,  reach  a  decision  and  direct  an  opinion 
to  be  drafted.  Whereupon  the  review  attorney  would  draft,  an  opinion, 
which  would  be  checked  by  his  supervisor,  rechecked  by  the  chief  and 
submitted  to  the  Board  members — who  would  finally  issue  it  as  the 
Board  opinion  after  procuring  such  revisions  or  amendments  as  they 
might  have  directed.  The  process  was  slow  and  cumbersome  and  doubt- 
less accounted  for  much  of  the  long  delays  in  Board  decisions.  And 
perhaps  the  broth  suffered  from  too  many  cooks.  Perhaps  one  review 
merely  nullified  another.  But  there  is  no  doubt  of  the  intention  of  the 
procedure.  The  Board  wanted  to  be  sure  that  each  of  its  decisions  was 
"right"  and  that  together  they  comprised  a  uniform  and  consistent 
policy.  By  the  svstem  of  check  and  double  check  it  sought  to  achieve 
this  "rightness,"  uniformity  and  consistency. 

Yet,  in  all  this  the  Board  wasn't  really  inventive.  On  the  contrary 
it  played  safe  and  borrowed  laiown  and  established  procedures. 

I  speak  of  this  in  the  past  tense  because  the  Board  is  now  engaged  in 
revision  and  has  already  announced  some  changes.  And  I  do  not  wish 
to  question  the  propriety  of  the  procedure  in  the  years  in  which  it  was 
employed.  The  Board's  first  years  were  peculiarly  difficult,  as  we  well 
loiow.  A  procedure  which  may  seem  inappropriate  now  may  have  been 
requisite  then.  The  question  now  relates  to  procedure  under  present 
circumstances — when  the  constitutionality  of  the  Act  is  well  estab- 
lished, when  the  impact  of  judicial  review  on  Board  action  is  more  pre- 

85-167—74 — pt.  1 41 


624 

dictable  and  when  15  or  more  volumes  of  Board  opinions,  in  addition 
to  the  many  court  opinions,  chart  the  policy  of  the  Act's  enforcement 
and  provide  guiding  precedent  for  most  cases.  For  present  circum- 
stances the  disadvantages  of  the  old  procedure  are  fairly  apparent : 

First,  and  most  important,  given  the  Board's  actual  resources,  the 
old  procedure  is  too  elaborate  and  too  time-consuming.  It  did  not  en- 
able the  Board  to  keep  abreast  of  its  docket  or  to  decide  cases  expedi- 
tiously. I  suppose  that  in  much  of  the  Board's  work,  expedition  is  as 
desirable  as  in  the  administration  of  unemployment  insurance  or  work 
accident  compensation.  And  it  is  probably  just  as  important  in  those 
cases  that  the  decisions  be  "right,"  consistent  or  uniform.  Yet  the  em- 
phasis on  expedition  in  those  cases  was  lacking  in  the  Board  procedure 
and  was  subordinated  to  an  emphasis  on  review  and  recheck.  The  trial 
examiner's  report  was  not  a  final  judgment  subject  only  to  appeal  but 
was  rather  a  document  in  the  record  something  like  the  testimony  of 
a  witness.  The  review  attorney  made  a  thorough  and  independent  study 
of  the  case.  Though  provision  was  made  for  exceptions  to  the  report,  the 
exceptions  operated  in  effect  as  a  notice  of  appeal  and  review  extended 
to  the  entire  case  regardless  of  the  exceptions.  The  attorney  for  the 
Board  who  tried  the  case  and  who  was  presumably  intimately  familiar 
with  all  its  details  and  the  trial  examiner  who  presided  over  the  hear- 
ings and  wrote  the  intermediate  report  were  eliminated  from  all  pro- 
ceedings subsequent  to  the  report  and  new  men  began  to  study  the  case 
ab  initio.  A  completely  new  and  independent  opinion  was  prepared  for 
the  Board  even  when  the  trial  examiner's  report  was  confirmed  and 
when  no  new  principles  were  to  be  established. 

Second,  while  the  procedure  was  designed  to  assure  fairness  and 
accuracy,  it  did  not  fully  inspire  confidence  in  its  operation.  It  made 
possible  the  disingenuous,  if  not  the  honest,  charge  that  decisions  were 
made  by  anonymous  youngsters  in  the  back  rooms.  Lawyers  could 
complain  that,  in  their  arguments  to  the  Board,  they  were  required 
to  address  themselves  to  the  trail  examiner's  report  when  their  im- 
portant obstacle  was  the  analysis  of  the  review  attorney  wliich  they 
were  not  permitted  to  know.  They  could  say,  with  plausible  demon- 
stration, that  the  Examiner's  report  merely  entrapped  them  into  vent- 
ing their  powers  on  general  argument  of  the  whole  case  rather  than 
directing  themselves  to  the  specific  and  determinative  issues  which 
the  review  attorney  and  his  supervisors  would  pose.  The  charges  could 
be  denied  of  course  and  laid  to  bad  faith ;  but  they  could  not  in  that 
way  be  stilled  or  their  effects  avoided. 

The  reforms  so  far  amiounced  by  the  Board  are  two- fold : 

First,  the  Board  is  establishing  a  new  relationship  with  its  regional 
officers.  A  new  section  has  been  set  up,  under  a  former  regional  di- 
rector, to  head  the  Board's  administrative  relationships  with  its  field 
staff.  The  Board's  Secretary  who  previously  performed  this  func- 
tion has  been  relieved  of  it.  The  step  is  not  merely  a  reorganization 
and  an  effort  to  relieve  the  field  staff  of  the  feeling  that  they  have 
been  "isolated  and  more  or  less  neglected."  It  is,  rather,  the  result 
of  a  realization  of  the  extreme  importance  of  the  field  staff  and  is  an 
effort  to  improve  administration  at  its  major  activity.  As  Chairman 
Millis  wrote  in  his  announcement  of  the  change : 

The  Board  feels  strongly  that  the  regional  offices  are  of  major  importance 
in  its  oi)erations.  There  the  cases  are  investigated  and  the  great  majority  dis- 
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posed  of.  There  the  cases  not  settled  locally  are  prepared  for  further  necessary 
procedures.  The  whole  future  of  a  case  depends  upon  the  most  careful  Investi- 
gation at  the  start.  Moreover,  it  can  be  truthfully  said  that  attitudes  of  labor, 
employers  and  public  toward  the  Board  and  the  Act  depend  quite  as  much  upon 
the  work  and  demeanor  of  the  regional  staffs  as  upon  all  other  things  taken 
together,  including  Board  decisions. 

The  details  of  this  effort  have  not  yet  been  promulgated,  but  are 
due  soon. 

Similarly,  a  unit  has  been  set  up  in  the  General  Counsel's  office  to 
coordinate  and  assist  the  legal  work  in  the  field. 

The  second  announced  reform  is  in  the  post-hearing  procedure. 
There  the  trail  examiner's  report  is  to  become  the  focal  point.  The  re- 
view attorney  is  no  longer  to  start  from  scratch  and  make  a  new  and 
independent  study  of  the  wliole  case.  He  is  now  to  start  with  the  trial 
examiner's  report  and  is  to  study  the  entire  record,  exceptions  and 
briefs  for  the  purpose  of  discovering  "whether  the  trial  examiner's 
report  represents  a  fair  and  accurate  reflection  of  the  facts  as  revealed 
by  the  record  and  a  correct  statement  of  applicable  principles  of  law." 
Then,  instead  of  appearing  before  the  Board  to  make  an  oral  presen- 
tation and  subject  himself  to  oral  examination,  the  review  attorney 
is  to  prepare  a  memorandum  setting  forth  his  findings.  The  instruc- 
tions are  that : 

.  .  .  Where  the  intermediate  report  appears  accurate  and  its  application  of 
legal  principles  appears  to  be  correct,  the  review  attorney's  memorandum  shall 
so  state.  He  shall  also  point  out  those  instances  in  which,  despite  his  individual 
agreement  with  the  trial  examiner's  findings  or  legal  conclusions,  reasonable 
doubts  might  be  raised  as  to  their  accuracy  or  soundness,  summarizing  the 
evidence  or  considerations  in  point.  Wherever  the  review  attorney  shall  indicate 
the  portions  of  the  intermediate  report  which  he  believes  are  inaccurate  or  in- 
correct, either  in  fact  or  in  law,  he  shall  likewise  summarize  the  evidence  or 
considerations  in  point.  In  the  event  of  material  disagreement  between  the  re- 
view attorney  and  the  supervisor,  the  memorandimi  shall  specifically  indicate 
such  points  of  disagreement  together  with  reasons  therefore  based  on  the 
record. 

Then: 

The  memorandum  so  prepared  shall  go  to  each  Board  member,  who  shall  also 
have  available  for  consideration  therewith  the  entire  record,  including  exhibits, 
the  trial  examiner's  intermediate  reix>rt,  the  exceptions  thereto  and  briefs  there- 
on, in  making  an  independent  decision. 

Then,  when  the  Board  has  decided  the  case,  the  review  attorney  is 
not  in  each  instance  to  draft  a  wholly  new  opinion  as  in  the  past  but  is 
to  prepare : 

...  a  draft  decision  incorporating  the  intermediate  report  with  such  changes, 
additions,  and  modification  as  may  be  necessary,  unless  the  Board  directs 
otherwise. 

These  changes  were  apparently  decided  upon  independently  of  the 
recommendations  of  the  Attorney  General's  Committee  on  Administra- 
tive Procedure,  but  they  are  in  line  with  those  recommendations  and 
seek  to  remove  the  two  types  of  disadvantages  of  the  old  procedure 
which  I  outlined. 

The  Attorney  General's  Committee  made  several  recormnendations 
for  the  Labor  Board  specifically.  It  suggested  that  more  care  be  taken 
to  make  the  issued  complaints  as  specific  as  possible  in  order  to  deter 
motions  for  bills  of  particulars  and  for  amendment  of  the  complaint 
and  charges  of  surprise.  It  suggested  that  evidence  be  not  adduced 
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at  the  hearings  on  uncontested  issues.  It  felt  that  the  Board's  practice 
of  adducing  evidence  on  each  issue  of  fact  not  covered  by  a  stipula- 
tion, whether  or  not  the  issue  was  denied  by  the  respondent,  was  waste- 
ful and  not  required  by  the  Act,  And  it  recommended  that  effort  be 
made  to  utilize  the  trial  attorney's  ready  knowledge  of  the  case  in  the 
post-hearing  process,  that  is,  that  he  be  permitted  to  file  exceptions 
to  the  trial  examiner's  report  and  argue  orally  and/or  by  brief  before 
the  Board  in  support  of  his  position. 

The  other  recommendations  applicable  to  the  Labord  Board  are  ad- 
dressed to  all  the  agencies,  but  as  applied  to  the  Labor  Board  they 
seem  to  me  peculiarly  appropriate,  1  can  see  why  some  agencies  may 
view  the  recommendations  with  misgivings ;  but  tor  the  Labor  Board, 
the  suggestions  seem  to  me  to  be  well  designed  to  promote  efficient 
enforcement  and  to  provide  a  procedure  which  is  not  only  fair  in  fact 
but  fair  also  in  appearance,  so  as  to  make  for  acceptance  rather  than 
suspicion. 

The  Committee  recommends,  first,  that  more  power  be  decentralized 
and  delegated  to  Regional  Offices — subject  to  supervision  from  Wash- 
ington, The  decision  to  issue  a  complaint  may  probably  now  be  safely 
entrusted  to  the  field  staff.  The  power  of  the  Board  is  well  established 
and  there  is  no  longer  the  need  for  careful  selection  of  trial  cases  in 
order  to  test  the  Board's  authority  in  the  courts.  Control  of  the  work 
of  the  regional  directors  in  this  respect  may  probably  be  adequately 
retained  by  the  requirement  of  periodic  reports,  further  sample  re- 
views and  inspection,  and  the  requirement  that  on  difficult,  novel  or 
important  matters  the  regional  offices  consult  headquarters  before 
action.  In  this  way  duplication  of  effort  would  be  avoided  and  the 
time  between  the  completion  of  investigation  and  issuance  of  com- 
plaint would  be  shortened. 

The  Committee  also  recommends  further  encouragement  of  settle- 
ment and  other  informal  disposal  of  cases.  The  Labor  Board's  record 
in  this  respect  is  enviable.  Only  some  8%  of  its  unfair  practice  cases 
result  in  formal  proceedings  and  even  less  in  formal  disposition.  Yet 
perhaps  improvement  may  be  possible  even  here.  To  be  sure,  settle- 
ment should  not  compromise  enforcement  so  as  to  make  violation  pain- 
less or  attractive.  But  voluntarism  and  speedy  termination  rather 
than  prolongation  of  controversy  are  also  good.  Between  the  extremes 
of  this  seeming  paradox  there  is  much  room  for  satisfactory  adjust- 
ment. And  immediate  satisfactory  adjustment  is  more  to  be  desired 
than  ultimate,  unsatisfactory,  literal  "rightness," 

The  Committee  then  makes  a  series  of  recomme]idations  with  re- 
spect to  the  process  of  formal  proceedings.  It  suggests  first  that  the 
trial  examiners  be  supplanted  by  hearing  commissions,  whose  sole 
fmiction  it  will  be  to  hear  and  decide  cases  subject  to  review  by  the 
Board,  who  will  be  appointed  for  a  period  of  seven  years  and  will  be 
paid  $7,500  per  year  without  diminution  during  that  period.  It  recom- 
mends that  effort  be  made  to  shorten  the  records  and  the  hearings  by 
pre-hearing  conferences,  stipulations,  admissions  and  other  devices. 
For  example,  though  this  is  not  stated  in  the  report,  in  the  Board's  ear- 
lier cases,  its  jurisdiction  was  a  matter  of  great  importance.  The  rela- 
tion of  the  respondent's  business  to  interstate  commerce  was  explored 
at  length  at  the  hearing  and  elaborated  in  the  opinion.  This  matter 
now  requires  less  time;  but  it  is  still  a  matter  of  proof  and  finding  in 
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each  case.  It  seems  to  me  that  some  economy  may  still  be  possible  here. 
The  cases  in  wliich  the  Board  has  been  held  to  have  exceeded  its  juris- 
diction because  of  thQ  nature  of  tlie  respondent's  business  are  piacti- 
cally  nil.  May  it  not  therefore  be  appropriate  now  to  put  on  the  re- 
spondent the  burden  of  challenging-  jurisdiction  and  to  adduce  evidence 
on  the  issue  of  commerce  only  if  the  respondent  has  introduced  evi- 
dence tending  to  show  lack  of  jurisdiction?  Or  would  it  not  be  suf- 
ficient to  let  the  investigator  who  prepared  the  case  merely  submit  a 
statement  of  the  facts  on  this  point  and  leave  it  to  the  respondent 
to  introduce  disproving  testimony  if  he  will  ?  If  Mr.  Capizzi  refuses  to 
stipulate  that  the  Ford  ]\Iotor  Company's  business  is  in  or  atfects  inter- 
state commerce,  is  it  really  necessary  to  provide  elaborate,  oral  testi- 
mony on  the  issue?  And  perhaps  there  are  other  matters  with  i-efer- 
ence  to  which  the  process  of  proof  may  be  readily  expedited. 

The  Board  further  recommends  that  the  hearing  Commissioner's 
report  be  the  final  decision  in  the  case  unless  exceptions  are  taken  to  it 
or  unless  the  Board  of  its  own  motion  decides  to  review  it.  The  sug- 
gestion is  that  the  Board's  attorney  as  well  as  the  respondent  be  per- 
mitted to  file  exceptioiLS.  And  the  Board  is  given  authority,  although 
it  is  not  required,  to  confine  its  review  to  those  issues  to  which  excep- 
tion has  been  taken.  The  Board  can  then  adopt  the  Commissioner's 
decision  as  its  own  or  reverse  or  modify  it  in  such  way  as  it  d^^fires. 
This  suggestion  would  curtail,  if  not  eliminat-e,  the  Review  Diviiiion 
as  it  has  developed.  The  Board  might,  of  course,  employ  assistants  to 
aid  either  individual  members  or  the  Board  as  a  whole  in  analyzing 
the  cases  or  writing  the  opinions.  But  there  would  be  no  occasion  for 
the  complete  and  independent  consideration  by  the  Review  Division 
between  the  decision  of  the  Hearing  Commissioner  and  the  submission 
to  the  Board. 

Objection  to  the  Commissioner  system  proposed  by  the  Committee 
may  well  be  anticipated.  It  will  be  said  that  the  Board  sliould  have 
full  control  over  the  appointment  or  removal  of  the  Commissioners; 
that  the  Board  should  have  power  to  remove  a  Commissioner  who  be- 
comes disloyal  to  its  policies;  that  the  assurance  of  tenui-e  to  the  Com- 
missioners may  deprive  the  Board  of  ability  to  enforce  the  statute"  uni- 
formly in  accordance  with  its  interpretation. 

The  objections  are  not  to  be  lightly  regarded.  The  responsibility  for 
enforcement  of  the  Act  lies  with  the  Board.  So  long  as  it  is  responsible 
for  the  result,  it  should  not  be  deprived  of  power  to  produce  it.  The 
possibilitj^  that  a  Commissioner  will  become  obsti'eperous  is  not  wholly 
imaginary,  though  it  may  be  exaggerated.  But,  in  my  opinion,  the 
objections,  seriously  considered,  are  not  sufficient  to  outweigli  the  meiits 
of  the  plan. 

Under  the  Committee's  plan,  the  Board  will  still  have  some  control 
over  the  appointment  of  Commissioners.  No  appointment  can  be  made 
except  from  the  Board's  nominees.  No  appointment  can  be  forced  on 
the  Board.  Provisional  appointment  may  be  made  for  one  year  to 
enable  the  Board  to  observe  the  appointee  at  work  and  determine 
whether  it  desires  him  for  a  full  term.  If  the  Board  will  have  made  a 
mistake  or  if  a  Commissioner  will  have  gone  through  a  mental  meta- 
morphosis, the  Board  is  not  powerless  to  deal  with  him.  It  can,  of 
course,  subject  his  decisions  to  special  scrutiny  and  reverse  him.  If  his 
refusal  to  follow  Board  policy  is  persistent,  it  may  well  constitute 
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"malfeasance  in  office,"  a  cause  for  removal.  If  reversal  of  his  decisions 
is  too  frequent  and  due  to  his  deficiency,  it  may  constitute  nea:lect  or 
inefficiency  in  the  performance  of  his  duty,  again  grounds  for  removal. 
But  if  removal  is  not  practical,  administrative  ingenuity  is  not  thereby 
exhausted.  It  might  be  possible  to  lighten  the  Commissioner's  assign- 
ments, to  assign  him  only  to  cases  in  which  his  perversity  would  not 
be  given  scope  or  to  assign  him  for  sittings  with  another  Commissioner. 
Parenthetically,  in  view  of  the  saving  anticipated  from  this  procedure, 
it  may  be  j^ossible  and  desirable  in  a  number  of  cases  to  assign  a  panel 
of  two  Commissioners  for  the  hearing.  If  a  residuum  of  risk  still  re- 
mains it  is  more  than  compensated  by  the  advantages  of  making  of 
the  Trial  Examiner's  position  a  real  office  which  can  attract  able  men, 
of  the  gains  in  efficiency  resulting  from  the  treatment  of  his  determina- 
tion as  a  real  decision  commanding  the  respect  which  his  office  de- 
serves, and  of  the  increased  public  confidence  which  his  stature  and 
the  proposed  procedure  will  inspire. 

Other  suggestions  may  be  made  which  were  beyond  the  scope  of 
tlie  Committee's  reference.  For  example,  it  may  be  desirable  to  em- 
])Ower  the  Board  to  proceed  against  alleged  violators  in  the  District 
Courts  as  an  alternative  to  the  administrative  proceeding.  The  Securi- 
ties and  Exchange  Commission  has  found  this  power  very  useful  and 
has  proceeded  in  the  couits  for  injunctions  in  many  cases.^  By  making 
initial  resort  to  the  courts  optional  with  the  Board,  there  will  be  no 
sacrifice  of  administrative  policy  or  of  the  advantages  of  unified  en- 
forcement of  the  statute  by  the  Board.  Only  the  Board  will  have  power 
to  choose  the  court  rather  than  the  administrative  route;  and  its  choice 
will  be  made  on  the  basis  of  its  judgment  of  the  desirable.  There  may 
be  many  cases  in  which  resort  to  the  court  may  be  advantageous.  To 
the  extent  that  the  remedy  is  made  available  and  is  used  by  the  Board, 
the  administrative  burden  will  be  lightened  and  Board  members  may 
find  time  occasionally  themselves  to  sit  on  the  trial  of  cases. 

It  may  also  be  time  to  require  obedience  for  the  Board's  order  rather 
than,  as  is  now  the  case,  only  for  the  judgment  of  the  court  approving 
the  Board's  order.  The  present  procedure  may  well  have  been  appro- 
])riate  in  order  to  educate  employers  in  the  new  policy.  But  it  is  rather 
anomalous  to  continue  the  assumption  that  every  Board  order  is  pre- 
sumably wrong  and  that  its  violation  involves  no  penalty  until  and 
unless  it  is  first  approved  by  a  court.  In  the  judicial  hierarchy  the  as- 
sumption is  that  the  judgment  of  a  trial  court  is  presumably  correct; 
it  commands  obedience  and  is  not  automatically  stayed  by  an  appeal. 
As  with  the  court,  so  with  the  Board,  provision  may  be  made  for  a 
stay  by  the  Board  or  by  the  reviewing  court  pending  judicial  review. 
But  unless  stayed,  the  order  should  be  operative  and  command  obedi- 
ence on  pain  of  penalty  for  violation.  This  is  not,  of  course,  a  sugges- 
tion that  violation  of  the  Act  itself  be  made  subject  to  penalties,  as,  for 
example,  in  the  case  of  the  Railway  Labor  Act.  It  is  merely  a  proposal 
that  the  Board's  determinations,  after  formal  trial,  should  command 
the  respect  of  the  parties  as  well  as  of  the  reviewing  court. 


2  Spe  Sen.  Doc.  No.  10,  77th  Conjr.,  1st  Sess.,  Attorney  General's  Committee  Monograph 
ON  Securities  &  Exchange  Commission  (1941)  6,  8. 
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1948  by  Cornell  University.  All  rights  reserved.) 


THE  NATIONAL  LABOR  RELATIONS  BOARD  IN 

RETROSPECT 

Common  to  many  of  the  current  commentaries  on  the  Taft-Hart- 
ley Law  ^  is  the  assumption  that  it  represents  the  fi^'st  successful  mile- 
stone in  management's  battle  to  wrest  control  of  the  National  Labor 
Relations  Board  from  labor.  The  Board  under  the  Wagner  Act — so 
the  view  goes — was  prolabor ;  its  role  was  to  build  up  labor's  strength 
by  encouraging  collective  bargaining,  consolidating  labor's  forces, 
and  curbing  the  excesses  of  management's  power ;  and  it  was  not  un- 
til the  passage  of  the  Taft-Hartley  Act  that  the  pendlum  began  to 
swing  the  other  way.  The  chairman  of  the  new  Labor  Board,  Paul 
M.  Herzog,  summed  it  up  by  observing  in  a  recent  speech,  that,  since 
the  Taft-Hartley  Law  "the  spotlight  was  now  on  the  employers  of 
the  nation  as  it  has  been  on  union  labor  in  the  last  decade."  ^ 

It  is  understandable  why  it  is  that  the  well-publicized,  dramatic 
event  is  the  one  selected  to  mark  the  point  of  transition  and  change. 
To  be  sure,  it  is  the  noonday  whistle  and  not  the  passing  hours,  min- 
utes, and  seconds  which  usually  heralds  the  change  from  morning  to 
noon.  But  much  of  reality  is  thereby  obscured.  And  much  of  reality 
is  obscured  if  the  Taft-Harley  Act  is  viewed  as  the  turning  point. 
It  hides  from  view  the  not-too-perceptible,  but  enormously  signilicant, 
policy  changes  which  were  brought  about  by  shifts  in  the  interpre- 
fation  of  the  "Wagner  Act.  For  long  before  the  enactment  of  the  Taft- 
Hartley  Law.  the  Board,  under  the  Wagner  Act,  had  been  substantially 
"softened  up"  and  unmistakably  pulled  to  the  "right."  It  was  like  an 
orderly  "retreat" — in  fact,  so  orderly  as  to  escape  all  but  very  limited 
attention.  Its  details,  however,  are  worth  noting  for  at  least  two  rea- 
sons: (1)  they  furnish  a  rough  gauge  for  measuring  the  relative 
strength  of  those  forces  which  caused  the  Board  to  backtrack  and 
modify  its  interpretations  of  the  Wagner  Act  (it  must  be  remembered 
that  during  this  period  the  language  of  the  Act  remained  unchanged)  ; 
and  (2)  they  raise  the  basic  question  whether  a  government  agency 
can  ever  escape  being  the  prisoner  of  whatever  forces  haj^pen  to  have 
won  the  commanding  position  in  the  field. 

The  "retreat"  may  be  viewed  as  only  one  of  the  phases  of  the  bit- 
ter struggle  over  the  passage  of  the  Wagner  Act  in  1935.  This  strug- 
gle did  not  subside  when  the  Board  finally  won  legislative  approval ; 

1  Public  Law  101,  SOth  Cong.,  1st  sess.  (June  23,  1947). 

3  Acldreps  before  the  Institute  on  Labor  Law,  University  of  Minnesota,  December  6, 
1947,  NLRB  (A-26),  Dec.  6,  1947. 
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it  just  took  on  different  form.  For  immediately  after  the  creation  of 
the  Board  the  same  pressures  that  were  vainly  exerted  to  prevent 
the  Board  from  being  conceived  persisted  to  make  sure  that  even  if 
the  Board  were  born,  it  would  be  only  a  "still-life"'  birth.  These  pres- 
sure took  such  forms  as  the  report  of  the  National  Lawyer's  Com- 
mittee of  the  American  Liberty  League  "adjudging"  the  NLRA  un- 
constitutional, the  whipping  up  of  adverse  public  opinion  through  a 
hostile  press,  the  widespread  ignoring  of  the  act  by  many  employers, 
and  the  tieing  up  of  the  Board  by  a  mass  of  injunction  suits  during 
the  first  year  of  its  existence.^  Foiled  on  the  judicial  front  by  the  de- 
cisions of  the  Supreme  Court  in  1937  upholding  the  constitutionality 
of  the  Wagner  Act,'^  the  opposition's  drive  centered  again  in  the  leg- 
islative arena  in  the  form  of  a  series  of  extended  investigations  and 
proposed  crippling  amendments.  These  assaults  reached  tiieir  peaks 
in  1939  and  1940,^  subsided  during  the  war  period,  and  have  been 
revised  again  since  1945  without  letup.  Although  they  greatly  ham- 
pered the  efficiency  of  the  Board,  the  legislative  line — up  until  the 
Taft-Hartley  Act — held  firm.  While  trying  to  "crack"  the  judicial 
and  legislative  lines,  however,  the  opponents  of  the  Board  apparently 
seized  upon  a  strategy  that  paid  off  in  greater  dividends.  It  was  as  if 
they  had  put  to  good  use  one  of  the  old  saws  of  the  business  world : 
"If  you  can't  eliminate  your  competitor,  then  try  to  get  control  of 
him."  In  the  language  of  crude  power  politics,  one  obvious  meth- 
od was  to  endeavor  to  capture  the  Board's  three  seats  and  fill  them  with 
members  endowed  with  the  "proper"  viewpoint. 

Almost  from  the  beginning  dissatisfaction  was  voiced  against  the 
early  members  of  the  I3oard.  Charges  of  "prolabor  bias"  were  rife; 
even  the  AFL  joined  in  the  attack,  accusing  the  Board  of  showing 
favoritism  to  the  then  newly  formed  CIO.  The  first  casualty  in  the 
battle  over  Board  pereonnel  was  member  Donald  Wakefield  Smith. 
Some  indication  of  the  high  esteem  in  which  his  successor,  William 
Leiserson,  was  held  by  business  groups  is  evidenced  b}^  a  statement  in 
one  of  the  leading  publications  of  the  business  world — issued  at  the 
time  when  the  attack  on  the  second  prospective  casualty.  Chairman 
J.  Warren  Madden,  was  under  way :  "If  he  [Madden]  is  replaced  by 
a  man  of  Leiserson's  stripe,  the  Board  w411  have  a  'safe'  majority."  ® 
The  successive  replacements  on  the  Board  brought  additional  approba- 
tion. Upon  the  appointment  of  Harry  A.  Millis  as  Chairman  Madden's 
successor,  it  was  reported  by  the  same  organ  that  "subtly,  perhaps,  but 
surely,  the  Board  may  be  counted  upon  to  change  its  line" "  and  that 
"from  now  on  business  can  expect  to  find  the  Board's  agents  more 
tolerant  to  its  problems  and  points  of  view."  ^  When  Gerard  Reilly  suc- 
ceeded Edwin  S.  Smith,  this  change  was  "interpreted  as  White  House 
endorsement  of  more  moderate  policies  .  .  .  [and]  closes  [a]  chapter 

^  For  the  story  of  this  period,  see  Silverberg,  The  Wagner  Act  After  Ten  Years 
(1945),  pp.  63-71. 

<NLRB  V.  Jones  &  Laughlin  Steel  Corp.,  301  U.S.  1,  57  S.  Ct.  615  (1937)  ;  NLRB 
V.  Fruehauf  Trailer  Co.,  301  U.S.  49,  57  S.  Ct.  642  (1937)  ;  NLRB  v.  Friedman-Harry 
Marks  Clothing  Co.,  301  U.S.  58  (1937). 

•■'See,  for  example.  Hearings  on  S.  1000,  S.  1392,  S.  1550,  S.  1580,  S.  2123,  76th  Cong., 
lst-3rd  sess..  Senate  Committee  on  Education  and  Labor  ;  Hearings  on  proposed  amend- 
ments to  the  N.L.R.A.,  76th  Cong.,  lst-3rd  sess..  House  of  Representatives  Committee 
on  Labor ;  Hearings  before  the  Special  Committee  to  Investigate  the  N.L.R.B.  pursuant 
to  H.  Res.  258   (Smith  Committee),  76th  Cong.,  2nd-3rd  sess.,  House  of  Representatives. 

«  Business  Week,  July  13,  1940,  p.  24. 

■?  Ibid.,  Nov.  23,  1940,  pp.  55-56. 

^Ibid.,  April  5,  1941,  p.  53. 
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in  o-overnrnent  labor  policy  which  business  found  painful  and  costly."  ^ 
John  M.  Plouston,  wlio  replaced  Leiserson,  was  regarded  as  "no  zealot 
like  Madden  and  Smith."  ^°  Paul  Herzog,  named  to  succeed  jNlillis,  ^yas 
heralded  as  brinofing  "stabilizing  influence  to  NLRB,"  and  as  being 
"no  zealot  who  will  try  to  use  NLRB  as  [a]  lever  with  which  to  effect 
social  changes."  ^^  And  the  last  appointee,  John  J.  Reynolds,  who  re- 
placed Reilly,  was,  with  comember  Houston,  regarded  in  another 
respected  business  journal  as  one  of  the  two  "members  with  business 
backgTOund  [who]  for  the  first  time  are  in  majority  on  NLRB."  ^^  If 
the  reactions  of  these  business  organs  are  proper  criteria,  it  took  the 
appointment  of  but  a  few  new  members  to  give  the  Board  a  more  chas- 
tened view  of  the  "Wagner  Act. 

Undoubtedly,  some  of  the  shifts  in  the  direction  of  the  Board's  opin- 
ions during  this  period  may  be  ascribed  to  the  more  conservative  view- 
points which  the  newer  members  brought  to  the  Board.  Other  shifts 
may  well  have  been  occasioned  by  the  proddings  of  the  Supreme  Court 
in  reviewing  Board  actions.  But  whatever  the  causative  factors,  it  is 
clear  that  there  loas  a  decided  shift  to  the  "right." 

It  is  the  purpose  of  this  study  at  this  juncture  to  sketch  and  record 
this  shift  in  at  least  eight  major  areas  of  activity :  in  the  Board's  deter- 
mination of  (1)  whether  bargaining  should  be  on  a  craft  or  industrial 
basis;  (2)  whether  multiple  plants  of  a  single  employer  constitute  a 
single  or  multiple  bargaining  unit;  (3)  what  employees  are  eligible 
to  vote  in  an  election  for  an  exclusive  bargaining  agent;  (4)  the  extent 
of  the  employer's  right  to  influence  union  activity  by  speech  or  other 
methods  of  persuasion;  (5)  the  union  activity  which  absolves  an  em- 
ployer of  a  charge  of  unfair  labor  practice;  (6)  what  constitutes  bar- 
gaining in  good  faith;  (7)  who  may  petition  for  an  election  to  deter- 
mine the  bargaining  representatives;  a.nd  (8)  the  length  of  time  a 
union's  certification  may  remain  unchallenged. 

The  points  of  "departure"  and  "arrival" — with  perhaps  a  few  major 
intermediate  stopovers — should  suffice  to  demonstrate  the  direction  of 
the  Board's  voyage  in  these  areas. 

CRAFT   \T:RSUS    INDUSTRIAL   UNITS 

In  an  early  major  decision  involving  a  plant  whose  employees  had  a 
long  history  of  bargaining  on  an  industrial  basis,  a  small  craft  group 
sought  the  Board's  permission  to  "splinter  off"  and  bargain  separately 
with  the  employer.  The  Board  decided  that:  "To  permit  such  small 
groups  to  break  up  an  appropriate  unit  .  .  .  would  make  stability  and 
responsibility  in  collective  bargaining  impossible."  ^'  Seven  years  later, 
however,  the  tide  was  beginning  to  turn.  It  was  urged  that  craft  units 
should  be  permitted  to  bargain  separately  if  they  did  not  have  an 
opportunity  prior  to  the  commencement  of  the  collective  bargaining 
history  to  bargain  on  a  craft  basis.  Althougli  a  majority  of  the  Board 
denied  that  this  was  a  proper  ground  for  severing  a  craft  from  an  in- 
dustrial bargaining  unit,  one  member,  in  a  strong  dissent,  was  at  this 
time  prepared  to  permit  such  craft  separation.^*  Three  months  later, 

^Ihid.,  Sept.  27.  1941,  p.  67. 

^"Ihid.,  March  13,  1943,  p.  38. 

"/bid.,  June  16,  1945,  p.  94. 

1^  Newsiceek,  Aug.  30,  1946,  p.  32. 

"American  Can  Co.,  13  N.L.R.B.  1252,  1256  (1939). 

"Philip  Morris  &  Co.,  Ltd.,  Inc.,  70  N.L.R.B.  274    (1946). 
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the  minority  view  became  the  holdino;  of  the  Board ;  ^^  and  since  then 
many  craft  miions  have  been  successful  in  obtaining  severance  from 
industrial  units,  even  after  there  had  been  a  substantial  history  of 
bargaining  by  workers  on  an  industrial  basis.^®  It  is  needless  to  point 
out  the  effect  of  such  a  development  upon  labor's  strength,  for  by  split- 
ting labor  into  separate  bargaining  units,  there  was  greater  oppor- 
tunity to  discourage  labor  solidarity,  to  diffuse  labor's  strength,  and 
thus  weaken  its  bargaining  potential. 

SINGLE  VERSUS  MULTIPLE  PLANT  UNITS 

The  diffusion  of  labor's  strength  was  given  additional  encourage- 
ment in  the  Board's  changed  attitude  toward  the  problem  of  whether 
to  include  the  multiple  plants  of  one  employer  as  a  single  bargaining 
unit.  Recognizing  the  need  for  a  united  front  in  collective  bargaining, 
the  early  Board  favored  the  multiple-plant  unit,  even  in  the  face  of 
the  articulate  desire  of  a  majority  in  any  sing'le  plant  for  separate 
representation.^^  Later,  however,  the  Board  in  a  similar  situation  re- 
fused to  regard  an  employer's  separate  bargaining  with  one  of  the 
plants  in  the  multiple  unit  an  unfair  labor  practice.^^  The  opinion  of 
the  dissenting  member  sharpens  the  directional  lines  of  the  decision : 
"It  weakens  the  bargaining  power  of  employees  in  dealing  with  uni- 
fied management,  multiplies  the  problems  of  management  in  dealing 
with  employees,  and  aggravates  existing  division  in  the  ranks  of 
organized  labor."  " 

In  this  comiection  it  is  also  interesting  to  note  the  shift  in  the  Board's 
attitude  toward  collective  employer  units.  In  an  early  key  case  involv- 
ing a  determination  of  the  bargaining  representatives  of  the  Pacific 
Coast  longshoremen,^"  the  Board  held  that  the  purposes  of  the  act  could 
best  be  effectuated  by  the  designation  of  all  the  Pacific  Coast  ports  as 
a  single  unit,  because  of  "the  failure  of  longshoremen  to  achieve  any 
satisf actoiy  collective  bargaining  agreements  when  the  bargaining  was 
on  a  local  scale  .  .  .  contrasted  with  the  highly  successful  collective 
bargaining  achievements  when  the  longshoremen  bargained  as  a  coast 
unit."  ^^  Three  years  later,^^  however,  the  Board,  in  a  proceeding  to 
determine  anew  the  longshoremen's  bargaining  representatives,  ordered 
separate  elections  in  three  separate  Pacific  Coast  ports — thus  making 
possible  a  splintering  rather  than  a  unification  of  bargaining  strength. 

WHAT    EMPLOYEES    MAT    VOTE 

Another  significant  shift  by  the  Board  w^as  evidenced  in  its  treat- 
ment of  the  problem  of  determining  what  employees  were  eligible  to 
vote  in  an  election  for  an  exclusive  bargaining  agent.  It  was  brought 
into  focus  during  a  controversy  between  an  employer  and  his  em- 
ployees over  wages.  Neither  group  could  agree ;  so  the  employees  de- 
cided to  strike,  and  the  employer  hired  new  men.  The  Board,  in  deter- 

15  International  Minerals  &  Chemical  Corp.,  71  N.L.R.B.  878   (1947). 
"  For  example,  see  Food  Machinery  Corp.,  72  N.L.R.B.  483  (1947)  ;  American  Fork  &  Hoe 
Co..  72  N.L.R.B.  1025  (1947). 

"  Pittsburgh  Plate  Glass  Co..  15  N.L.R.B.  SIS  (1939). 

1' Libbey-Owen-Ford  Glass   Co.,   31   N.L.R.B.   243    (1941). 

'»  ThUL,  2fJ5. 

=»  Shipowners'  Association  of  the  Pacific  Coast,  7  N.L.R.B.  1002    (1938). 

21  Ibid.,  1022. 

22  Shipowners'  Association  of  the  Pacific  Coast,  32  N.L.R.B.  668  (1941). 
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mining  the  exclusive  bargaining  agent  for  the  employees,  ruled  in  an 
early  decision  that  only  those  employees  on  the  payroll  prior  to  the 
strike  were  entitled  to  vote.-^  Three  years  after  the  decision,  however, 
a  majority  of  the  Board  reversed  its  stance  and  permitted  both  the 
strikers  and  the  workers  who  replaced  them  to  vote  in  an  election  for 
the  exclusive  bargaining  agent.  It  was  the  Board's  view  that  'Svere 
the  so-called  'strike-breakers'  made  ineligible  to  vote,  it  would  mean 
that  the  scales  would  be  turned  against  the  employer."  -*  (It  was  the 
view  of  the  earlier  Board,  however,  that  such  a  decision  would  have 
permitted  the  casting  of  more  votes  than  there  were  jobs,  and  tended 
to  encourage  the  hiring  of  temporary  employees  to  influence  the  selec- 
tion of  the  regular  workers'  representatives.  Moreover,  if  the  strikers 
returned  to  their  regular  posts,  they  would  have  found  themselves  rep- 
lesented  by  a  bargaining  agent  who  was  not  sympathetic  to  their 
interests.) 

INFLUENCING    UNION    ACTIVITT 

One  of  the  most  crucial  of  the  Board's  functions  had  been  the  map- 
ping of  the  area  of  permissible  employer  activities,  i.e.,  of  determining 
just  how  far  an  employer  may  go  in  his  relations  with  his  employees 
without  interfering  with  tlie  ''employees'  freedom  of  self-organiza- 
tion." The  Board  was  faced  with  the  problem  in  an  early  case  involv- 
ing the  determination  whether  an  action  by  a  foreman  in  promoting  a 
lal3or  organization  constituted  "interference"  by  the  employer  when 
the  latter  disavowed  responsibility  for  the  foreman's  activities.  The 
Board  decided  that  such  action  constituted  employer  interference, 
stating,  "Foremen  are  company  representatives,  ...  in  fact,  their  acts 
may  well  have  a  greater  effect  on  employees  than  posted  generalities 
by  high  executives."  -^  Its  view  was  that  "the  effect  on  employees  of 
coercive  acts  of  foremen  is  telling,  whether  or  not  the  acts  have  specific 
sanction  from  above.''''  -^  Contrast,  however,  the  later  position  of  the 
Board :  "^Vllile  we  normally  hold  an  employer  responsible  for  conduct 
of  supervisory  employees  of  the  character  involved  herein,  we  think 
that  the  .  .  .  employees  did  not  regard  the  activities  of  the  supervisors, 
taken  in  their  setting,  as  a  reflection  of  the  wishes  of  management,  and 
that  the  respondents  did  not  interfere  with,  restrain,  or  coerce  their 
employees  in  their  choice  of  representatives."  -^  By  placing  upon  the 
employees  the  burden  of  showing  that  the  supervisor's  actions  were  in 
reality  those  of  the  employer's,  despite  the  latter's  disavowal,  the  way 
was  left  open — in  view  of  the  difficulties  of  proof — for  the  employer  to 
accomplish  indirectly  what  he  was  prohibited  from  doing  directly. 
What  the  employer  was  able  to  do  directly  involved  a  determination 
by  the  Board  of  the  extent  of  the  employer's  freedom  to  influence  union 
activity  by  speech  or  other  methods  of  persuasion.  In  two  early  cases 
the  Board  held  the  following  to  constitute  coercion,  and  hence  not 
protected  as  "free  speech":  (1)  a  statement  by  an  employer  prior  to 
an  election  that  we  would  not  agree  to  a  closed  shop  even  though  the 
employees  select  the  union  as  their  bargaining  agent ,-^  and  (2)  a  state- 
rs A.  Sartorlns  &  Co.,  10  N.L.R.B.  493  (1938). 

2*  Rudolph  Wurlitzer  Co.,  32  N.L.R.B.  163,  168  (1941).  See  also  Columbia  Pictures  Corp., 
64  N.L.R.B.  490  (1945). 

-'  Inl.ind  Steel  Co.,  9  N.L.R.B.  783,  812  (1938). 
2*  Ihid..  Emphasis  supplied. 

27  .Tos.  B.  Seagram  &  Sons,  Inc..  32  N.L.R.B.  1056,  1071  (1941). 

28  Comas  Manufacturing  Co.,  59  N.L.R.B.  208,  209  (1944). 
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ment  that  benefits  accorded  employees  might  be  withheld  by  the  ad- 
vent of  a  union.-''  By  contrast,  later  the  Board  held  the  following  to  be 
within  the  area  of  the  employer's  "freedom":  (1)  an  employers  state- 
ment (prior  to  collective  bargaining  negotiations)  that  he  would  re- 
fuse to  grant  closed  shop  or  check-off  clauses;  ^°  (2)  the  distribution 
of  antiunion  letters  and  documents  to  employees;  ^^  (3)  the  distribu- 
tion of  an  antiunion  pamphlet,  even  though  there  was  earlier  evidence 
of  employer's  acts  of  interference ;  ^-  (4)  a  letter  attached  to  employees' 
time  cards  declaring  that  the  employer  would  never  make  membership 
in  the  union  a  condition  of  employment,  even  though  the  day  after  the 
disti'ibution  of  the  letter,  which  also  was  the  day  of  an  election  for  a 
bargaining  agent,  the  employer  announced  a  wage  increase;  ^^  and  (5) 
a  speech  evidencing  hostility  to  the  union  delivered  approximately  i&i\ 
days  after  the  discharge  of  union  members.^* 

ABSOLVING   THE    EMPLOYER 

Although  it  had  been  the  original  policy  of  the  Board  not  to  take 
cognizance  of  the  pressures  which  may  have  compelled  an  employer  to 
connnit  an  unfair  labor  practice,^^  the  Board  in  later  years  relaxed  its 
rule  by  absolving  the  employer  if  the  unfair  labor  practice  was  "tech- 
nical." This  relaxation  afforded  the  employer  greater  protection  in 
those  instances  when  he  was  caught,  viselike,  in  a  struggle  between 
two  competing  unions.  Thus,  where  one  union,  through  the  exertion 
of  economic  pressure,  forced  an  employer  to  discharge  and  refuse  to 
employ  members  of  a  rival  union,  the  later  Board  held  that,  although 
the  employer  "technically  violated  the  Act"  (because  the  discharge  and 
refusal  to  employ  were  based  on  membership  in  a  rival  union),  the 
employer,  nevertheless,  "did  not  voluntarily  commit  the  unfair  labor 
practices.  .  .  .  The  coercion  upon  respondents  ...  is  a  factor  which 
the  Board  may  properly  consider."  ^^ 

THE   EEQUIREMENT   OF   BARGAINING   IN    GOOD   FAITH 

It  had  been  the  view  of  the  early  Board  that  the  Wagner  Act  im- 
posed "an  unconditional  duty  upon  an  employer  to  bargain  collec- 
tively" in  good  faith,  and  even  misconduct  on  the  part  of  striking  em- 
ployees would  not  have  absolved  the  employer  from  noncompliance.^'^ 
In  the  Board's  moi'e  recent  decisions,  however,  unions  themselves  Avero 
required  to  bargain  with  the  employer  in  good  faith  before  a  charge 
of  an  unfair  labor  practice  could  be  leveled  against  the  employer.^^ 
This,  in  effect,  constituted  a  move  to  achieve  greater  "equalization" 
in  the  administration  of  the  National  Labor  Eelations  Act  by  a  method 
short  of  Congressional  action. 


2»  Ridge  Tool  Co.,  5S  N.L.R.B.  1095,  1097  (1944) . 
=<"  M.  T.  Stevens  &  Sons  Co.,  6.S  N.L.R.B.  229  (1940). 

31  Arkansas-Missouri  Power  Corp..  (58  N.L.R.B.  805  (1946). 

32  Bausch  &  Lomb  Optical  Co.,  72  N.L.R.B.  132  (1947). 

33  La  Salle  Steel  Co.,  72  N.L.R.B.  411    (1947). 
3*  Fisher  Governor  Co.,  71  N.L.R.B.  1291  (1946). 
3=  Star  Publishins:  Co..  4  N.L.R.B.  498  (19.37). 

38  New  York  &  Porto  Rico  Steamship  Co.,  .34  N.L.R.B.  1028,  1045  (1941). 
3- Kuehne  Manufacturing  Co.,  7  N.L.R.B.  304.  321  (1938). 
3s  Times  Publishing  Co.,  72  N.L.R.B.  676  (1947). 
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PETITIONS    FOR    CERTIFICATION    OF   REPRESENTATIVES 

Another  step  in  this  direction  was  made  when  the  Board,  by  admin- 
istrative regulation,  modified  its  original  practice  of  allowing  only 
employees  to  file  petitions  for  investigation  of  representatives,  and 
permitted  employers  to  file  such  petitions  if  it  appeared  to  the  Board 
"that  two  or  n^ore  labor  organizations  have  presented  to  the  employer 
conflicting  claims  that  each  represents  a  majority  of  the  employ- 
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DURATION    OF    CERTIFICATION 

In  the  interest  of  "stabilizing"  labor  relations,  the  Board,  in  a  recent 
series  of  holdings,  has  evidenced  increased  reluctance  to  hold  frequent 
elections  for  bargaining  representatives,  once  a  union  has  been  certified. 
Although  in  the  earlier  Board  decisions  a  one-year  contract  had  nor- 
mally been  held  to  be  a  bar  to  an  election,^"  more  recently  the  time  has 
been  extended  to  two  ^^  and  even  three  years,  "if  in  accord  with  the 
custom  of  the  industry."  *2 

More  evidence  of  the  "retreat"  by  the  Wagner  Act  Board  is  avail- 
able, but  its  presentation,  at  this  point,  would  be  no  more  than  a  heap- 
ing of  the  obvious.  Suffice  it  merely  to  add  the  significant  remark  of 
Chairman  Herzog  in  his  testimony  before  the  Senate  Committee  con- 
sidering the  Taft-Hartley  Bill :  tlie  "evolution"  of  the  Board's  deci- 
sions, said  Mr.  Herzog,  in  revealing  the  trend  during  his  tenure,  "^has 
been  m  one  [i.e.,  in  management's]  direction."  ^^  -• 

RETREAT   FROM   WAGNER   ACT 

Almost  a  half-century  ago  Brooks  Adams  postulated  that  "the  law  is 
the  envelope  with  which  any  society  surrounds  itself  for  its  own  pro- 
tection. The  rules  of  the  law  are  established  by  the  self-interest  of  the 
dominant  class.  .  .  ."  *^  Despite  its  obvious  exaggeration,  the  core  of 
truth  which  still  remains  helps  in  part  to  explain  not  only  the  purpose 
behind  the  original  Wagner  Act,  but  the  direction  in  which  the  Board 
has  been  "pulled"  in  administermg  its  provisions.  .   ' 

The  testimony  of  the  representative  of  a  large  tobacco  company  at 
the  time  of  the  hearings  on  the  AVagner  Act  revea-ls  with  startling 
clarity  what  undoubtedly  was  uppermost  in  the  minds  of  a  substantial 
segment  of  the  industrial  and  business  population  at  the  time  this  legis- 
lation was  being  considered.  After  citing  figures  showing  the  inequita- 
ble distribution  of  income  in  the  country,  it  was  stated : 

With  this  situation  it  became  obvious  to  the  management  of  our  com- 
pany that  no  mass  production  could  long  be  carried  on  unless  there  was 
increased  purchasing  power  by  the  great  masses  of  people.  To  us  this 
meant  there  must  be  increase  in  wages  and  shortening  of  hours.  This 
became  the  very  fixed  conviction  of  our  management.  The  more  diffi- 
cult question  was  as  to  how  this  should  be  accomplished,  and  we  arrived 

39CFR  (Supp.  1943)   203.8. 

^oRahn  &  Feldman  Inc.,  30  N.L.R.B.  294  (1941). 

«  Uxbridge  Worsted  Co.,  Inc.,  60  N.L.R.B.  1395  (1945)  ;  Reed  Roller  Bit  Co.,  72  N.L.R.B. 
927   (1947). 

*2  United  States  Finishing  Co.,  63  N.L.R.B.  575  (1945). 

« Hearings  before  Committee  on  Labor  and  Public  Welfare,  U.S.  Senate,  80th  Cong., 
1st  sess.,  part  4,  1855.  Emphasis  supplied. 

"  Brooks  Adams,  "Nature  of  Law,"  In  Bigelow,  Centralization  and  the  Law  (1906),  p.  45. 
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at  the  conclusion  that  collective  bargaining  by  employer  and  em- 
ployee .  .  .  was  the  only  means  by  which,  under  our  system,  any  ad- 
justment in  the  inequitable  distribution  of  income  could  be  accom- 
plished. We  realized  the  difficulty  of  this  method,  but  we  felt  that  if 
this  method  did  not  accomplish  the  desired  end,  then  the  present  capi- 
talistic system  would  collapse.  .  .  .  There  is  a  further  and  more  selfish 
reason  as  to  why  we  took  the  step  which  we  did  in  cooperating  with  the  * 
organization  of  our  plants.  We  felt  that  if  the  present  economic  system 
was  to  continue,  it  was  inevitable  that  in  the  future  there  should  be  the 
organization  of  labor,  and  that  real  collective  bargaining  would  even- 
tually be  made  effective.  .  .  .*^ 

This' same  thesis  was  voiced  by  two  government  spokesmen  who  had 
leading  roles  in  the  administration  of  the  pre-Wagner  Act  Labor 
Board.  To  one,  the  Wagner  Act  was  a  means  of  keeping  the  profit  sys- 
tem intact  by  effectuating  a  wider  distribution  of  income,  since  "profit 
rests  on  large  scale  production  which  cannot  live  upon  the  small  market 
of  the  new  wealthy,  but  must  be  absorbed  in  the  vast  and  general  mar- 
kets of  the  masses."  *®  The  other  spokesman  was  for  the  Act  "first  as  a 
safety  measure  because  .  .  .  [he  regarded]  organized  labor  in  this 
country  as  our  chief  bulwark  against  communism  and  other  revolu- 
tionary movements."  *'' 

But  the  currents  which  were  swirling  beneath  the  considerations  of 
the  Wagner  Bill  were  not  in  one  direction.  The  voluminous  hearings 
on  the  bill  reveal  that  management  itself  was  divided,  a  powerful  dis- 
senting segment  insisting  relentlessly  that  our  economy  could  be  saved 
only  by  private  initiative,  and  that  government  intervention  would 
lead  only  to  disaster.  There  was,  in  general,  an  agreement  on  basic 
ends;  there  was  disagreement  only  as  to  the  means  for  accomplish- 
ing these  ends.  The  early  Board  seemed  thus  to  be  created  in  the  image 
of  the  then  dominant  representatives  of  business  and  industry,  who 
saw  in  the  Act  a  prop  to  a  system  threatened  with  collapse.  To  them, 
the  existence  of  the  Board  was  no  more  an  intrusion  upon  "free  enter- 
prise" than  was  the  Interstate  Commerce  Commission  upon  the  well- 
being  of  the  railroads.  Although  after  sixty  years  of  struggle  it  is  now 
safe  to  say  that  railroad  management  is,  by  and  large,  quite  content 
with  the  beneficial  workings  of  the  Interstate  Commerce  Commission, 
an  important  (and  now^  dominant)  segment  of  business  and  industry 
has  never  become  resigned  to  the  need  for  the  NLRB.  Indeed,  from  the 
view  of  the  defenders  of  the  Act,  the  "retreat"  of  the  Board  under  the 
Wagner  Act  may  be  considered  as  a  series  of  concessions  to  forestall 
drastic  amendatory  or  repeal  legislation  threatened  by  the  die-hards. 
From  the  vantage  point  of  the  attackers  it  was,  in  view  of  their  inabil- 

*3  Testimony  of  H.  M.  Robertson.  General  Counsel,  Brown  &  Williamson  Tobacco  Corp., 
In  Hearings  before  Committee  on  Education  and  Labor,  U.S.  Senate,  74th  Cong.,  1st  sess., 
part  2.  218. 

«  Testimony  of  Francis  Biddle  In  Hearings  before  Committee  on  Education  and  Labor, 
U.S.  Senate,  74th  Cong.,  1st  sess.,  part  1,  77. 

*'  Testimony  of  Lloyd  K.  Garrison  in  Hearings  before  Committee  on  Education  and 
Labor,  U.S.  Senate,  74th  Cong.,  1st  sess.,  part  2,  125. 
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ity  to  obtain  complete  victory,  an  acceptable  "next  best."  As  the  de- 
pression waned,  as  business  was  gaining  momentum  in  the  preparation 
for  war,  the  resistance  and  power  of  these  opposition  groups  increased ; 
and  so  concessions  to  them  in  the  form  of  a  more  chastened  applica- 
tion of  the  Wagner  Act  were  made.  Flushed  by  a  wave  of  unprece- 
dented prosperity  as  a  result  of  the  aftermath  of  the  war,  and  con- 
vinced of  the  buoyancy  of  the  economic  structure,  it  is  not  surprising 
that  they  would  reject  small  concessions,  and  strike  out  for  larger 


game. 
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Chapter  4 

GOVEENMENT  LABOE  POLICY  IN  THE  DEFENSE  CEISIS 

Before  the  United  States  found  itself  in  a  defense  crisis,  two  agen- 
cies of  the  federal  government,  other  than  those  operating  in  the 
highly  specialized  railroad  field,  were  intimately  concerned  with  in- 
dustrial relations.  To  the  National  Labor  Eelations  Board  fell  the 
tasks  of  determining  bargaining  representatives  and  investigating 
and  preventing  unfair  labor  practices  by  employers.  The  Concilia- 
tion Service  aided  the  parties  to  work  out  peaceful  settlements  of 
their  collective  bargaining  problems,  and  thereby  avoid  or  settle 
strikes.  Except  to  perform  these  limited  functions,  the  government 
remained  largely  aloof  from  the  field  of  industrial  relations,  althoujih 
the  President  or  his  close  advisers  were  inevitably  drawn  into  major 
disputes,  and  the  courts,  of  course,  had  to  decide  cases  involving 
federal  law.  This  government  policy,  satisfactory  during  normal 
times,  proved  inadequate  during  the  defense  crisis,  when  uninterrupted 
production  of  military  equipment  was  essential.  The  wave  of  strikes 
that  occurred  in  the  early  months  of  1941  convinced  the  President 
that  a  more  highly  specialized  agency  was  needed  to  cope  with  defense 
strikes,  and  on  JSIarch  19, 1941,  he  created  the  National  Defense  Media- 
tion Board. 

The  Defense  Mediation  Board  began  its  life  under  circumstances 
somewhat  less  than  promising.  The  President,  who  chose  to  establish 
the  board  by  executive  order  rather  than  by  congressional  action, 
could  not  confer  upon  it  greater  authority  than  he  himself  possessed ; 
since  the  country  was  not  then  at  war,  he  had  only  the  limited  peace- 
time powers  of  the  presidency  at  his  disposal,  though  during  an  emer- 
gency public  opinion  rallies  to  the  support  of  the  President  and  the 
courts  tend  to  take  a  liberal  view  of  his  powers  under  the  Constitution. 
The  Defense  IMediation  Board,  entering  into  the  area  of  mediation, 
was  forced  to  repeat  to  some  extent  the  work  of  the  Conciliation  Serv- 
ice, though  the  greater  prestige  of  the  board  members  as  Presidential 
appointees  and  in  their  own  right  may  have  helped  them  obtain  settle- 
ments that  evaded  the  Conciliation  Service  or  the  Labor  Division  of' 
the  Office  of  Production  Management.  Under  the  terms  of  the  execu- 
tive order,  the  board  could  take  jurisdiction  only  on  certification  from 
the  Secretary  of  Labor  that  there  was  a  dispute  threatening  defense, 
production  which  the  Conciliation  Service  could  not  adjust.  Thus  the 
board  was  handicapped  from  the  start  by  cumbersome  machinery  and 
overlapping  jurisdiction  with  other  federal  agencies. 
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In  spite  of  these  handicaps,  the  general  reaction  to  tlie  formation 
of  the  board  was  favorable.  The  general  public,  alarmed  at  the  grow- 
ing volume  of  defense  strikes,  relaxed  in  the  comforting  belief  that 
something  was  being  done.  Even  more  important  was  the  reaction  in 
Congress,  where  pressure  had  been  rising  for  some  type  of  legislation 
controlling  strikes.  Roosevelt's  appointment  of  the  board  satisfied 
these  pressures  and  staved  off  legislation  while  Congress  gave  the 
board  an  opportunity  to  show  what  it  could  do. 

The  board  met  first  under  the  chairmanship  of  President  Clarence 
A.  Dykstra  of  the  University  of  Wisconsin,  who  was  succeeded  after 
several  months  by  William  H.  Davis.  The  board  proved  fairly  suc- 
cessful in  most  of  its  early  efforts;  many  of  the  cases  certified  to  it- 
were  settled  within  several  days,  and  even  the  stubborn  Allis-Chal- 
mers  dispute  was  settled  quickly.  Members  of  the  board,  emphasizing 
collective  bargaining  rather  than  judicial  determination  of  the  issues, 
sought  first  to  have  the  disputants  work  out  their  own  problems  and, 
resorted  to  findings  and  recommendations  only  after  mediation  had 
failed  and  the  parties  had  refused  voluntary  arbitration.  In  only  a 
small  percentage  of  cases  were  formal  recommendations  necessary. 

The  tripartite  organization  of  the  board,  and  of  each  panel  tliat  it 
appointed  to  handle  particular  disputes,  involved  both  advantages 
and  disadvantages.  One  of  the  advantages  was  the  greater  sense  of 
participation  in  governmental  labor  efforts  that  both  management 
and  labor  enjoyed,  a  feeling  that  perhaps  heightened  their  sense  of 
responsibility.  Another  ad\'antage  was  that,  with  experienced  em- 
ployer and  labor  representatives  on  each  panel,  there  was  less  chance 
of  unworkable  solutions  to  problems  being  attempted  than  might 
otherwise  have  been  the  case.  Moreover,  each  disputing  party  had 
confidence  that  on  his  panel  there  was  at  least  one  member  who  under- 
stood his  problems  and  shared  his  point  of  view.  Conversely,  where 
one  of  the  parties  to  a  dispute  proved  unreasonable,  it  often  proved 
effective  to  have  him  spoken  to  privately  by  a  panel  member  whom 
he  respected  and  wlio  represented  his  type  of  interest.  There  were 
disadvantages,  too,  in  that  some  of  the  board  members,  appointed 
to  represent  partisan  interests,  behaved  in  too  partisan  a  fashion; 
and  since  board  members  were  busy  men  who  served  on  a  part-time 
basis,  their  attendance  was  irregular  and  continuity  of  policy  suffered. 
Nevertheless,  for  its  purpose  the  type  of  board  that  was  aj^pointed 
probably  served  better  than  the  alternative  type  of  organization,  a 
board  all  of  whose  members  were  appointed  to  represent  the  public 
interest.  It  should  be  noted,  however,  that  the  tripartite  form  of  orga- 
nization gave  both  labor  and  management  veto  power  at  any  time, 
since  a  resignation  by  either  party  would  render  the  board  ineffective. 
Another  difficulty  was  the  amloiguity  in  the  board's  function.  The 
general  experience  of  the  government  was  that,  because  of  the  dif- 
ferent relationship  to  the  parties  as  well  as  the  different  skills  and 
qualifications  called  for,  it  was  usually  unwise  to  have  the  same  per- 
sons attempt  both  mediation  and  the  judicial  or  quasi-judicial  deter- 
mination of  issues.  The  l^oard  was  given  such  authority;  for  in  the 
event  that  mediation  failed,  it  was  authorized  to  conduct  hearings, 
make  findings  of  fact,  and  make  public  its  recommendations  for  set- 
tlement. Though  the  recommendations  were  not  officially  stated  to  be 
binding  on  the  parties  to  the  dispute,  in  view  of  the  national  crisis 
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there  was  bound  to  be  widespread  public  pressure  in  support  of  the 
board's  proposals,  and  perhaps  government  enforcement  action  as 
well.  Realization  of  this,  the  board  recognized  in  the  report  of  its 
work,  aided  its  mediation  efforts,  for 

the  power  to  recommend  was  one  of  the  circumstances  conditioning  tlie  me- 
diation process.  The  parties  vmderstood  that  failure  to  agree  involved  a  gamble 
as  to  what  the  Board  would  recommend.  The  parties  understood  also  that  public 
opinion  and  even  governmental  force  might  compel  acceptance  of  the  recom- 
mendation. This  meant,  at  least,  that  the  parties  would  be  impressed  with  the 
futility  and  wastefulness  of  assuming  Intransigent  positions.  It  could  be  said  to 
increase  the  likelihood  of  a  serious  examination  of  all  possibilities.^ 

In  the  two  cases  in  which  management  refused  the  board's  recom- 
mendations, the  government  seized  the  plants.  What  was  called  a 
mediation  board,  then,  was  one  that  came  fairly  close  in  its  opera- 
tions to  compulsory  arbitration  as  a  last  resort,  despite  the  opposi- 
tion both  of  management  and  of  labor,  and  likewise  of  the  admin- 
istration, to  that  form  of  settlement  of  labor  disputes. 

Still  another  problem  was  whether  the  board  should  have  a  set  of 
principles  to  guide  it  in  the  deteniiination  of  cases.  The  War  Labor 
Board  in  World  War  I  had  had  such  a  set  of  principles,  though 
certain  ones,  such  as  a  "living  wage"  were  subject  to  conflicting 
interpretations.  While  there  was  some  sentiment  for  establishing  such 
a  declaration  of  policy,  those  who  favored  merely  the  settlement 
of  each  case  "on  its  own  merits"  had  their  way.  This  w^s  bound  to 
prove  in  large  measure  a  self-defeating  effort,  since  inevitably  earlier 
decisions  influenced  later  ones  involving  similar  issues,  whether  or 
not  the  earlier  ones  were  officially  termed  precedents.  The  policy 
adopted  by  the  board  had  its  advantages,  since  it  permitted  flexibility 
in  the  handling  of  cases  as  unexpected  developments  or  changes  in  the 
relative  bargaining  strength  of  the  parties  made  desirable. 

In  the  large  number  of  wage  disputes  that  were  referred  to  the 
board,  the  absence  of  a  set  of  principles  forced  the  panels  to  impro- 
vise, which  meant  either  that  decisions  followed  relative  bargaining 
strengths  or  that  panel  members  fell  baclv  upon  their  own  beliefs  as 
to  desirable  industrial  practice,  until  guideposts  were  provided  by 
decisions  in  other  cases.  Sometimes  panels  were  influenced  by  the 
prevailing  rate  of  wages  in  the  industry  and  in  the  area,  sometimes 
by  the  question  of  the  company's  ability  to  pay,  sometimes  by  the 
rising  cost  of  living,  sometimes  by  the  need  to  attract  workers  to  es- 
sential Avar  industry.  In  most  wage  cases  mediation  proved  success- 
ful, since  matters  of  principle  w^erc  seldom  involved,  and  rising  profit 
levels  and  growing  shortages  of  skilled  labor  suggested  quick  settle- 
ments at  higher  wage  levels.  In  the  other  cases,  on  one  or  another  of 
the  grounds  suggested  above,  the  board  encouraged  a  slow  but  steady 
rise  in  wages.  Collective  bargaining  agreements  negotiated  without 
the  board's  assistance  showed  the  same  tendency  during  the  lifetime 
of  the  board,  as  business  enterprises  yielded  to  pressures  arising  from 
a  com})ination  of  high  profits,  rising  living  costs,  and  expanding 
employment.  INIany  of  tliese  companies,  in  the  final  bargaining,  were 
prepared  to  trade  a  higher  wage  rate  for  the  union's  willingness  to 


^Report  on  the  Work  of  the  National  Defense  Mediation  Board,  March  19,  191,1 — 
January  12,  191,2  (U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics.  Bulletin  No.  714 
[Washington,  D.C.,  1942]),  p.  21. 
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f oreo;©  a  more  cadvanced  form  of  union  security.  The  National  Defense 
Mediation  Board  had  an  easier  task  with  regard  to  wage  disputes 
than  that  which  later  confronted  the  War  Labor  Board,  for  during 
the  defense  period  the  goal  was  to  avoid  interruption  of  production 
on  whatever  terms  the  parties  would  agree  to;  the  War  Labor  Board, 
by  way  of  contrast,  had  to  insure  continued  production  and  at  the 
same  time  enforce  the  government's  anti-inflation  policy. 

Both  the  AF  of  L  and  the  CIO  were  satisfied  with  the  work  the 
Defense  Mediation  Board  accomplished  in  the  early  months  of  its 
existence.  The  AF  of  L,  which  had  fewer  cases  cited  to  the  board, 
noted  that  "the  major  activity  of  the  Board  is  the  promotion  of  col- 
lective bargaining,"  and  praised  this  ''democratic  machinery  for  set- 
tling industrial  disputes  in  a  voluntary  way."  ^  Secretary-Treasurer 
George  Meany  of  the  Federation  wrote  that : 

Since  the  National  Defense  Mediation  Board  was  establislied,  there  have  been 
more  sweeping  changes  in  wages  and  conditions  with  less  time  lost  through 
industrial  disputes  than  ever  before  in  our  nation's  history.  .  .  . 

The  work  of  the  National  Defense  Mediation  Board  is  a  healthy  and  encourag- 
ing demonstration  of  the  value  of  democratic  cooperation  among  labor,  manage- 
ment and  government  in  the  interests  of  the  national  welfare.^ 

In  his  report  to  the  November,  1941,  convention  of  the  CIO,  Philip 
Murray  conceded  that  the  board  had  "thus  far  supported  the  prin- 
ciples of  collective  bargaining"  and  (Observed  that  the  results  it  had 
achieved  had  been 

a  substantial  factor  in  heading  of  reactionary  proposals  for  repressive  labor 
legislation,  By  and  large,  the  acftivities  of  the  Board  has  been  to  the  good  and 
it  has  resulted  in  material  and  substantial  gains  for  workers  in  terms  of  wage 
increases  and  other  improvements  in  working  conditions.  .  .  .  The  National  De- 
fense Mediation  Board  ...  is  one  of  the  few  emergency  defense  agencies  that 
has  worked  successfully.  This  is  largely  due  to  the  fact  that  labor  has  been  given 
and  has  exercised  an  equal  voice  in  the  formulation  of  i)olicy.* 

During  its  existence  of  slightly  less  than  ten  months,  the  board 
liad  114  cases,  involving  1,190,000  workers,  certified  to  it  by  the 
Secretary  of  Labor ;  several  of  these  were  later  divided  by  the  board, 
to  give  it  a  total  of  118  cases  on  its  docket.  In  three-fourths  of  these 
cases  wage  demands  were  in  issue,  and  in  half  of  them  imion  security 
was  involved.  The  board  was  able  to  settle  96  of  its  118  cases,  run- 
ning into  serious  trouble  only  four  times.  In  these  four  cases,  twice 
because  of  unions  and  twice  because  of  management,  the  board  had 
to  seek  action  by  the  President. 

In  its  wage  cases  the  board  emphasized  the  mediation  process, 
seeking  to  have  the  parties  reach  an  agreement.  In  this  effort  it  was 
usually  successful,  and  in  only  about  twenty  wage  cases  was  it  neces- 
sary for  the  board  to  make  recommendations.  Since  its  rather  loose 
methods  of  procedure,  primarily  adapted  to  mediation,  often  failed 
to  provide  all  the  facts  needed  for  arbitration,  the  board  appointed 
special  investigators  where  further  information  was  necessary  for 
the  formulation  of  recommendations.  In  a  few  cases  the  board's  rec- 
ommendation was  limited  to  the  procedure  for  determining  rates — 


-  Report  of  the  Proceedings  of  the  Sixty-first  Annual  Convention  of  the  American  Fed- 
eration of  Labor,  1941,  p.  206. 

^  George  Meany,  "Four  Months  of  Defense  Mediation,"  American  Federationist,  August, 
1941,  pp.  10,  11. 

*  Daily  Proceedings  of  the  Fourth  Constitutional  Convention  of  the  Congress  of  Indus- 
trial Organizations,  1941,  p.  120. 


642 

as  aAitration  or  a  study  l^y  industrial  engineers.  Often  tlie  board's 
recommendations  fixed  disputed  rates  in  accordance  with  the  logic 
of  the  existing  scale. 

Where  the  board  had  to  determine  the  wage  scale  itself  it  was  usually 
guided,  as  in  the  Marlin  Rockwell  Corporation  case,  by  the  x^revailing 
rates  in  the  industry  and  in  the  area.  In  the  North  American  Aviation 
case,  however,  where  companj'^  rates  were  in  line  with  those  of  other 
West  Coast  airplane  plants,  the  board  took  the  unusual  step  of  recom- 
mending that  wages  in  the  industry  be  raised  to  the  level  of  highly 
paid  industries  such  as  automobiles  and  steel,  to  enable  the  newly 
developing  and  vital  airplane  manufacturing  industry  to  attract  and 
keep  the  best  workers  in  the  area.  Occasionally,  as  in  the  General 
Motors  case,  the  board  noted  that  the  employer  was  able  to  pay  the 
recommended  increase.  In  the  important  case  involving  trucking  oper- 
ations in  twelve  midwestern  states  the  board  held  that  an  employer, 
regardless  of  its  profit  or  loss  position,  must  pay  a  reasonable  level  of 
wages,  considering  those  paid  by  representative  truckers  and  by  com- 
parable industries ;  where  the  wage  demanded  was  more  than  a  reason- 
able minimum,  however,  profit  and  loss  might  be  taken  into  account.^ 

One  of  the  board's  most  complicated  wage  problems,  one  that  caused 
a  long  and  bitter  controversy,  arose  in  the  bituminous  coal  industry. 
On  April  1,  1941,  some  four  hundred  thousand  bituminous  miners 
stopped  work  in  an  effort  to  get  a  wage  increase  and  to  eliminate  the 
40-cent  daily  wage  differential  between  noi-thern  and  southern  miners. 
It  took  a  month's  strike,  inter^^ention  by  the  President,  a  recommenda- 
tion by  the  board,  and  the  threat  of  another  strike  to  enforce  the 
board's  recommenclation  befoi-e  the  southern  operators  agreed  both  to 
pay  the  one  dollar  daily  wage  increase  negotiated  for  the  northern 
miners  and  to  eliminate  the  differential.  The  agreement,  which  estab- 
lished the  highest  rates  ever  paid  by  the  bituminous  industry  and 
which  for  the  first  time  gave  coal  miners  vacation  with  pay,  was  called 
by  the  United  Mine  Workers  the  greatest  victory  in  their  history. 

Wage  controversies  were  simple,  however,  compared  to  those  in- 
volving imion  security.  Disputes  over  this  issue  proved  the  most  diffi- 
cult presented  to  the  Defense  Mediation  Board,  partlj^  because  they 
could  not  easily  be  compromised,  partly  because  a  matter  of  "principle" 
was  involved,  partly  because  the  parties  were  seeking  to  bolster  their 
positions  for  future  conflicts.  Unions  were  aware  that  the  right  to  strike 
would  be  curtailed  during  the  emergency,  and  without  such  freedom  to 
win  wage  and  other  improvements  by  economic  action  they  feared 
the  loss  of  much  of  their  recently  acquired  membership.  During  World 
War  I  the  unions  had  agreed  not  to  seek  extension  of  the  union  shop, 
and  in  return  employers  gave  up  discrimination  against  union  mem- 
bers. No  comparable  bargain  was  possible  in  1941,  since  antiunion  dis- 
crimination was  already  illegal;  recognition  of  a  majority  bargaining 
agency  was  required  by  law,  but  any  provision  for  union  security 
beyond  this  depended  on  the  desires  and  bargaining  power  of  the 
parties. 

The  issue  of  union  security  was  raised  first  in  the  Snoqualmie  Falls 
case,  one  of  the  earliest  cases  certified  to  the  Defense  Mediation  Board. 
This  stubborn  lumber-camp  case,  in  which  the  AF  of  L  struck  for 


^Report  on  the  Work  of  the  National  Defense  Mediation   Board,  March    19,    ISIfl — 
January  12,  19^2,  pp.  29,  32-33. 
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months  to  get  a  union  shop  from  the  powerful  Weyerhaeuser  Timber 
Co.,  which  was  equally  resolved  to  maintain  an  open  shop,  showed  the 
determination  of  both  management  and  labor  on  tliis  issue  and  tl^e  bit- 
terness tliat  their  conflict  would  arouse.  In  this  case  the  board  urged 
and  finall}'  persuaded  the  parties  to  accept  a  memberehip  maintenance 
clause,  which  was  later  to  become  the  War  Labor  Board's  standard 
compromise  proposal  between  the  open  and  the  union  shop.  INIember- 
ship  maintenance  proved  on  the  whole  an  acceptable  compromise,  since 
no  one  was  forced  to  join  the  union  against  liis  will,  and  yet  the  union 
was  safeguarded  against  a  shrinkage  of  membership  and  relieved  of  the 
necessity  of  reselling  itself  to  its  membership  every  month.  Member- 
ship maintenance  had  been  used  successfully  in  several  industries, 
including  the  paper  and  pulp  industry  of  the  Pacific  Northwest,  before 
the  Defense  Mediation  Board,  searching  for  a  form  of  union  security 
that  would  prove  reasonably  acceptable  to  both  parties,  introduced  the 
provision  to  a  wider  audience. 

Despite  the  success  of  the  membership  maintenance  proposal  in 
the  Snoqualmie  Falls  case,  the  Defense  Medation  Board  recommended 
the  clause  in  relatively  few  cases.  Only  in  seven  cases,  out  of  some 
fifty-six  in  which  union  security  was  an  issue,  did  the  board  propose 
membership  maintenance,  and  in  four  cases  it  explicitly  refused  to 
recommend  it.  In  each  of  three  cases.  North  American  Aviation,  West- 
ern Cartridge,  and  Federal  Shipbuilding,  in  which  the  board  recom- 
mended membership  maintenance  despite  the  employer's  opposition 
to  it,  there  were  unusual  circumstances  that  gave  the  union  a  special 
need  for  a  union  security  clause.  In  the  North  American  Aviation 
case,  the  union  had  been  weakened  by  the  use  of  troops  and  by  a  quar- 
rel between  the  local  and  national  leadership ;  Western  Cartridge  had 
shown  itself,  even  during  board  proceedings,  strongly  opposed  to 
unionization:  and  in  Federal  Shipbuilding  the  union  was  limiting 
its  appeal,  while  many  ne^v  workers  were  being  employed,  by  accept- 
ing a  sliipbuilding  stabilization  pact. 

Though  the  board  never  recommended  a  union  shop,  in  one  very 
unusual  case  involving  the  Shipbuilding  Division  of  Bethlehem  Steel, 
it  went  beyond  this  and  proposed  that  the  employer  accept  a  closed 
shop.  In  this  case,  however,  a  stabilization  agreement  involving  uni- 
form terms  for  the  Pacific  Coast  shipbuilding  industry  had  been 
Avorked  out  under  go^'ernmeiital  influence  and  accepted  by  all  employ- 
ers in  the  industry  in  the  area  concerned  with  the^single  exception 
of  Bethlehem.  The  reluctance  of  that  company  to  participate  was  due 
to  its  fear  that  the  terms  of  the  stabilization  agreement,  which  in- 
cluded the  closed  shop,  might  become  an  embarrassment  in  its  relations 
with  the  steel  workers'  union.  Under  these  circumstances  the  board 
recommended  that  the  company  accept  the  terms  of  the  stabilization 
agreement.^ 

Chairman  Davis  of  the  board  repeatedly  explained  that  no  one  was 
compelled  to  join  a  union  under  the  membership  maintenance  clause; 
where  it  had  been  used,  he  asserted,  it  had  led  to  stability  and  had 
developed  disciplined  and  responsible  conduct.  "It  has  been  sug- 
gested," Davis  declared,  "that  this  clause  does  restrict  the  worker's 
freedom  of  action  in  some  measure,  because  when  he  has  joined  the 

6  Ilnd.,  pp.  25-26,  160-61. 
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union  he  cannot  get  out.  But  .  .  .  this  is  in  reality  a  restriction  which 
he  has  chosen  to  impose  upon  himself;  and  self-imposed  restriction 
is  the-  essense  of  freedom."  Davis  emphatically  denied  the  assertions 
of  President  L.  H.  Korndorff  of  the  Federal  Shipbuilding  and  Dry 
Dock  Company,  among  others,  that  membership  maintenance  was 
equivalent  to  the  closed  shop,  and  that  under  it  a  union  could  arbi- 
trarily force  the  discharge  of  a  member;  on  the  contrary,  Davis  de- 
clared, union  constitutions  and  by-laws  contained  provisions  for  fil- 
ing of  charges,  holding  of  trials,  and  appeals  of  a  decision  before  a 
worker  could  be  deprived  of  union  membership. 

It  was  the  Federal  Shipbuilding  and  Dry  Dock  Company,  a  sub- 
sidiary of  the  United  States  Steel  Corporation,  that  iirst  raised  in 
acute  form  the  question  as  to  the  enforcement  of  the  board's  recom- 
mendations. In  the  dispute  in  its  plant  in  which  finally  there  was 
agreement  on  all  issues  except  union  security,  the  board  recommended 
a  maintenance  of  membership  clause  that  the  company  refused  to 
accept.  Until  this  time  it  had  not  been  clear  whether  the  "Mediation" 
board  was  in  fact  that  or  an  agency  of  compulsory  arbitration,  since 
its  recommendations  had  never  before  been  flatly  rejected.  Yet  it  was 
evident  that,  should  the  Federal  Shipbuilding  concern  successfully 
defy  the  board,  its  usefulness  would  be  ended  and  the  way  might  be 
opened  for  drastic  congressional  action.  President  Roosevelt  met  the 
challenge  by  ordering  seizure  of  the  company's  plant  at  Kearny, 
New  Jersey,  where  the  disputed  clause  was  then  put  into  eifeet.  The 
huge  shipyard  was  operated  by  the  government  from  August  25, 1941, 
to  January  7,  1942.  The  plant  of  Air  Associates,  Incorporated,  of 
Bendix,  New  Jereey,  w^as  also  seized  by  the  government  to  prevent  a 
strike  by  the  UAW-CIO,  following  failure  of  the  Defense  Mediation 
Board  to  persuade  the  company  to  return  earlier  strikers  to  their 
former  jobs. 

These  cases  of  defiance  of  the  board  by  industrial  concerns,  though 
serious,  did  not  undermine  the  board's  authority,  since  the  instances  re- 
mained sporadic  ones,  unrepresentative  of  the  thinking  of  business  as 
a  whole.  Similarly,  the  first  defiance  of  the  board  by  labor,  in  the  North 
American  Aviation  case/  was  crushed  by  military  force  without  en- 
dangering the  board's  effectiveness,  since  the  strike  and  its  leaders  had 
been  disavowed  by  the  national  heads  of  the  United  Automobile 
"Workers  and  of  the  CIO.  Quite  different  was  the  angry  refusal  of  the 
United  Mine  Workers  to  abide  by  the  board's  recommendation  in  the 
"captive  mines"  dispute,  which  led  to  the  resignation  of  the  CIO  mem- 
bers of  the  board  and  its  collapse,  as  an  agency  representative  of  the 
disputing  parties.  Of  the  58,000  workers  in  the  "captive"  coal  mines 
owned  and  operated  by  the  steel  companies,  fully  95  percent  were  mem- 
bers of  the  United  Mine  Workere  when  Lewis,  taking  advantage  of 
the  country's  desperate  need  for  steel,  launched  his  campaign  for  the 
union  shop  in  the  fall  of  1941.  Disregarding  pleas  by  President  Roose- 
velt to  permit  continued  production  during  negotiations  in  the  in- 
terests of  national  defense,  I^ewis  closed  the  captive  mines  briefly  in 
September  and  again  on  October  27,  in  a  shut-down  that  threatened 
to  stop  quickly  almost  all  steel  production  in  the  country. 

The  result  was  a  storm  of  abuse  and  denunciation  of  Lewis  such 
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as  seldom  had  been  directed  at  an  xVmerican  by  his  fellow-citizens. 
Members  of  Congress  angrily  demanded  legislation  to  curb  Lewis  and 
outlaw  strikes  preventing  defense  production.  In  a  nation-wide  radio 
broadcast  President  Roosevelt  declared,  in  an  obvious  reference  to 
Lewis,  that  defense  production  "cannot  he  hampered  by  the^  selfish 
obsti-uction  of  a  small  but  dangerous  minority  of  labor  leaders.''  Labor 
as  a  whole  knew,  the  President  added,  that  "that  small  minority  is  a 
menace  to  the  true  cause  of  labor  itself,  as  well  as  for  the  nation  as  a 
whole."  *  The  chorus  of  denunciation  that  descended  upon  Lewis  came 
from  labor  as  well  as  from  management  and  govermnent  sources.  A 
leading  AF  of  L  publicist,  Philip  Pearl,  called  the  captive  mines  strike 
"not  only  a  betrayal  of  xA.merica, .  .  .  not  only  a  betrayal  of  the  workers 
involved,  but  ...  a  dastardly  and  indefensible  betrayal  of  the  best 
interests  of  all  labor  in  America."  ^  All  labor  would  suffer,  he  said, 
from  the  results  of  such  "headstrong  and  insane"  leadership,  which 
had  started  a  new  tide  of  antilabor  sentiment  and  a  new  wave  of  anti- 
labor  measures. 

Three  weeks  later,  returning  to  the  attack,  Pearl  declared  that : 

Lewis  today  is  the  most  cordially  hated  man  in  America.  His  scornful  re- 
fusal to  consider  the  best  interests  of  the  nation,  his  deliberate  attempts  to 
embarrass  the  national  defense  program,  his  bitter  feud  with  President  Roosevelt, 
his  insulting  arrogance  are  more  than  the  American  people  can  stomach.^" 

More  restrained  was  the  criticism  from  the  Hillman  wing  of  the  CIO, 
which  cautioned  that  this  was  no  time  for  business  as  usual  in  unions. 

On  October  30,  after  the  second  shutdown  had  lasted  three  days,  the 
union  agreed  to  reopen  the  mines  until  November  15  on  the  under- 
standing that  the  Defense  Mediation  Board  would  consider  the  merits 
of  the  dispute  in  full  session,  and  that  neither  party  was  committed  in 
advance  to  acceptance  of  the  board's  recommendations.  By  a  vote  of 
nine  to  two,  the  two  CIO  representatives  dissenting,  the  board  on 
November  10  recommended  against  the  union-shop  clause,  on  the 
grounds  that  95  percent  of  the  captive  miners  were  already  union 
members,  the  union  was  capable  of  organizing  the  remainder,  and  the 
imion-shop  clause  was  not  necessary  to  the  security  of  the  miners' 
union.  Nevertheless,  the  majority  observed,  it  was  hard  to  think  of 
reasons  why  a  miner  should  not  join  the  union ;  the  nonunion  miners 
could  make  a  great  contribution  to  untroubled  labor  relations  in  coal 
and  to  the  national  welfare  by  voluntarilj^  joining  the  union,  at  least 
for  the  duration  of  the  current  contract. 

The  two  CIO  representatives,  Philip  Murray  and  Thomas  Kennedy, 
both  of  wliom  were  officers  of  the  United  Mine  Workers,  dissented 
sharply,  arguing  that  the  case  was  similar  to  the  earlier  Bethlehem 
Shipbuilding  dispute  in  which  the  board  had  recommended  a  closed 
shop.  Denying  that  the  dispute  had  been  considered  on  its  merits,  ]\Iur- 
ray  and  Kennedy  declared  that  "the  National  Defense  ^Mediation 
Board  has  now  decided  that  henceforth,  regardless  of  the  merits  of 
any  case,  labor  unions  must  be  denied  the  right  of  normal  growth  and 
legitimate  aspirations,  such  as  the  union  shop,  and  the  traditional  open- 
shop  policy  of  the  antilabor  employers  must  prevail."  Asserting  further 
that  "the  uncompromising  attitucle  of  the  majority  opinion  is  in  itself 

«New  York  Timex,  October  28,  1941. 

8  Philip  Pearl,  "Facing  the  Facts,"  American  Federation  of  Labor  Weekly  Netcs  Service, 
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1"  IMcl.,  November  19. 1941. 


646 

a  negation  of  the  basic  principles  upon  which  the  Board  was  estab- 
lished," "  the  CIO  representatives  accompanied  their  dissent  with 
their  resignations  from  the  board,  thus  destroying  its  usefulness  as  a 
mediation  agency.  The  CIO  was  incensed  by  the  action  of  the  AF  of 
h  members  in  voting  against  the  union  shop,  despite  the  fact  that  a 
representative  of  the  Federation,  Secretary-Treasurer  George  Meany, 
had  made  the  original  motion  in  the  board  to  support  the  United  Mine 
Workers'  position.  An  alternate  had  replaced  Meany  when  the  vote 
was  taken,  however,  and  Meany  later  announced  that  had  he  been 
j)resent  he  would  have  voted  differently. 

Following  the  board's  decision  the  union  resumed  its  strike,  with 
more  than  100,000  commercial  coal  miners  stopping  work  in  sympathy. 
On  November  14,  President  Koosevelt  summoned  leaders  of  the  em- 
ploying steel  companies  and  the  union  to  the  White  House,  with  an 
urg-ent  request  that  they  agree  on  the  issues  in  dispute  or  submit  them 
to  an  arbitrator. 

I  tell  you  frankly  [Roosevelt  stated]  that  the  Government  of  the  United  States 
will  not  order,  nor  will  Congress  pass  legislation  ordering  a  so-called  closed 
shop.  .  .  . 

The  government  will  never  compel  this  5  per  cent  [of  nonunion  captive  miners] 
to  join  the  union  by  a  government  decree.  That  would  be  too  much  like  the  Hitler 
methods  towards  labor.^ 

A  week  later  the  miners  again  returned  to  work,  accepting  Eoose- 
velt's  proposal  that  the  dispute  be  submitted  to  a  special  board  of 
arbitrators,  whose  decision  would  be  binding.  The  board,  which  was 
composed  of  Lewis,  President  Benjamin  F.  Fairless  of  the  United 
States  Steel  Corporation,  and  Director  John  E.  Steelman  of  the  U.S. 
Conciliation  Service,  handed  down  its  award  on  December  7,  Pearl 
PTarbor  Day.  Steelman  joined  Lewis  in  granting  the  United  Mine 
Workers  a  union  shop  in  the  captive  mines  on  the  ground  that,  by 
building  unity  and  increasing  coal  production,  it  would  help  the  nation 
meet  the  emergency.  There  was  no  basis,  the  majority  declared,  for  the 
charge  that  the  union  took  advantage  of  the  national  emergenc}^  for 
organizational  purposes ;  since  it  had  almost  all  the  miners  organized, 
it  was  merely  seeking  to  consolidate  its  position,  requesting  the  union 
shop  in  the  normal  course  of  its  development.  The  companies  were  still 
to  do  the  hiring,  moreover,  so  that  the  union  in  no  way  would  control 
the  labor  supply  available  to  employers.  In  his  dissent  Fairless 
charged  that  the  majority  decision  imposed  an  unregulated  labor 
monopoly  upon  the  industry,  and  violated  the  right  of  a  worker  to  a  job 
regardless  of  membership  or  nonmembership  in  a  union.  It  would 
create  unrest  throughout  industry,  he  argued,  with  the  result  that 
defense  production  would  be  curtailed. 

By  the  time  the  decision  appeared,  the  Defense  Mediation  Board, 
for  all  practical  purposes,  was  dead.  Murray  and  Kennedy  had  refused 
Roosevelt's  request  that  they  withdraw  their  resignations,  leaving  the 
board  without  CIO  representation.  With  the  CIO  thus  proclaiming  its 
lack  of  confidence  in  the  board,  there  was  no  hope  that  it  could  adjust 
any  disputes  involving  CIO  unions.  Equally  significant  was  the  fact 
that  in  a  crisis  Roosevelt  not  only  had  failed  to  back  up  the  board,  but 
had  midermined  it  by  appointing  a  new  board  of  arbitrators  to 

II  New  York  Times,  November  12.  1941. 
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review — and  reverse — its  decision.  From  then  on,  there  could  be  little 
expectation  that  any  determined  and  powerful  party  would  abide  by  a 
board  recommendation  that  it  disliked.  The  final  judgment  of  the 
miners'  leaders  on  the  Defense  Mediation  Board  they  helped  to  kill 
was  not  a  generous  one.  "'After  a  mediocre  existence,"  they  declared, 
". .  .  this  Board  collapsed  as  an  immediate  result  of  the  stupid  attitude 
of  a  majority  of  its  members  in  the  Captive  Mine  decision  of  November 
1941."" 

With  each  strike  wave,  with  each  crisis  in  industrial  relations  or  in 
the  life  of  the  Defense  Mediation  Board,  a  number  of  measures  to 
regulate  strikes  or  other  union  activities  were  proposed  in  Congress, 
some  in  the  form  of  amendments  to  the  National  Labor  Relations 
Act  and  some  as  wholly  new  legislation.  Sometimes  the  bills  sought 
to  deal  only  with  the  current  emergency,  as  by  requiring  a  cooling- 
off  period  befoi-e  strikes  could  legally  be  called  or  by  providing  statu- 
tory authority  for  the  Defense  Mediation  Board ;  at  other  times,  taking 
advantage  of  the  widespread  resentment  aroused  by  Lewis'  tactics,  they 
sought  to  use  the  emergency  as  the  occasion  for  a  thorough  overhauling 
of  the  nation's  labor  relations,  from  which  unions  would  be  sure  to 
emerge  with  sharply  curtailed  rights. 

In  March,  1940,  a  special  House  of  Representatives  committee, 
appointed  under  the  chairmanship  of  Representative  Howard  W. 
Smith  of  Virginia  to  investigate  the  administration  of  the  National 
Labor  Relations  Act,  issued  a  majority  intermediate  report  charging 
the  board  and  its  staff  with  bias,  partiality,  inefficiency,  and  miscon- 
duct. Shortly  thereafter  the  Smith  conmiittee  proposed  a  set  of 
sweeping  amendments  to  the  Act,  including  proposals  to  separate 
the  judicial  from  the  prosecution  functions  of  the  board,  subject  its 
findings  of  fact  as  well  as  its  decisions  to  judicial  review,  permit  em- 
ployers to  petition  for  elections,  protect  employers'  "free  speech," 
and  bar  the  reinstatement  of  sit-down  strikers.  The  CIO  opposed  the 
measure  vigorously,  whereas  the  National  Association  of  Manufac- 
turers and  the  Chamber  of  Commerce  approved  the  changes  while 
declaring  them  not  drastic  enough.  President  Green  on  behalf  of  the 
AF  of  L  approved  the  Smith  committee  proposals  on  condition  that 
certain  changes  be  made,  including  one  to  protect  craft  bargaining 
rights,  and  after  these  changes  were  incorporated,  the  measure  was 
adopted  by  the  House  on  June  7  by  a  vote  of  258  to  129.  Green's 
action  had  split  the  AF  of  L  executive  council,  however,  and  he  soon 
shifted  his  position,  telling  the  Senate  Committee  on  Education  and 
Labor  that  the  AF  of  L  would  rather  have  the  Wagner  Act  unchanged 
than  distorted  by  the  Smith  amendments.  Because  of  this  and  other 
opposition,  the  Smith  proposals  failed  to  pass  the  Senate.  In  Novem- 
ber, Harry  A.  Millis  succeeded  J.  Warren  INIadden  as  chairman  of  the 
board ;  Millis  and  William  M.  Leiserson,  who  had  become  a  member 
the  previous  year,  made  a  number  of  changes  in  board  policy  and  orga- 
nization that  reassured  some  of  the  board's  critics  and  helped  ward  off 
the  passage  of  the  am.endments. 

Despite  the  many  attacks  upon  it  and  its  own  administrative  prob- 
lems, the  board  made  substantial  progress  in  educating  American 

^^Proceedings  of  the  Thirty-seventh  Constitutional  Convention  of  the  United  Mine 
Workers  of  America,  I  (1942),  pp.  99-100. 
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industry  to  conduct  its  labor  relations  within  the  framework  of  the 
Wagner  Act.  In  its  report  on  its  work  for  the  fiscal  year  1940-41  the 
board  proudly  noted  its  shift  from  policeman  to  fact-finder,  as  the 
number  of  representation  cases  for  the  first  time  exceeded  the  num- 
ber of  unfair  labor  practice  charges.  At  the  same  time,  the  increasing 
percentage  of  cases  adjusted  informally  showed  a  recognition  on  the 
part  of  large  sections  of  industry  that  they  must  live  within  the 
principles  of  the  Act.  United  States  Supreme  Court  decisions  con- 
tinued on  the  Avhole  to  support  the  board's  interpretations  of  the 
Act;  in  the  important  H.  J.  Heinz  Company  case,  for  example,  the 
Court  upheld  the  principle  that  the  employer  was  required,  if  the 
union  so  requested,  to  embody  an  agreement  in  a  Avritten  and  signed 
document."  While  the  United  States  with  its  labor  strife  in  1937-38 
appeared  more  endangered  than  Nazi  Germany,  Dr.  Mills  observed, 
we  had  escaped  the  sterile  repression  of  Germany,  and  now  labor 
was  learning  to  use  its  rights  and  employers  to  accept  them. 

At  its  convention  in  November,  1940,  the  AF  of  L,  continuing  its 
attack  on  the  board,  charged  that  its  pro-CIO  bias  had  created  an 
intolerable  situation.  The  executive  council  defended  the  amendments 
that  the  AF  of  L  had  supported  in  the  past  as  designed  to  remove 
basic  principles."  ^^  The  convention  urged  that  the  Act  be  amended 
to  protect  craft  unionism,  permit  direct  court  appeals  by  labor  in 
I'epresentation  cases,  preserve  union  contracts  from  attack,  eliminate 
delays,  and  increase  board  membership  from  three  to  five.  The  CIO, 
for  its  part,  criticized  the  board  at  its  November,  1941,  convention 
for  an  anti-CIO  bias  and  for  "undermining  the  basic  policy  of  the 
Labor  Act."  ^^ 

In  its  final  report  to  Congress  in  December,  1940,  the  House  Com- 
mittee chaired  by  Howard  W.  Smith  of  Virginia,  that  had  made 
a  detailed  investigation  of  the  NLRB,  repeated  its  accusations  that 
the  board  had  been  unfair  in  its  decisions,  partisan  to  the  CIO,  and 
biased  because  of  its  radical  tendencies.  Charging  board  members 
and  employees  with  subversive  views,  the  committee  majority  urged 
the  dismissal  of  all  who  were  members  of  Communist  front  organi- 
zations, who  were  opposed  to  the  American  system  of  government, 
or  who  had  a  biased  attitude  toward  litigants.  In  contrast  the  com- 
mittee minority  defended  board  personnel,  praised  the  stabilizing 
influence  of  the  Wagner  Act  in  the  defense  program,  and  declared 
that  the  seventeen  amendments  supported  by  the  committee  majority 
would  sabotage  the  Act. 

In  the  state  legislatures,  meanwhile,  antilabor  sentiment  was  in- 
creasing. Though  Rhode  Island  adopted  legislation  of  the  Wagner 
Act  type  in  1941  and  New  Jersey  passed  a  measure  restricting  the 
labor  injunction,  the  forces  critical  of  unionism  were  more  powerful 
in  other  states.  With  the  growing  power  of  unions  there  was  more 
inconvenience  to  the  public  from  strikes  and  boycotts,  and  to  many 
of  the  states  of  the  South  and  Southwest,  then  attracting  industry 
from  the  higher-wage  areas  to  the  North,  unionism  appeared  a  threat 
to  their  developing  industrialization.  The  defense  crisis,  there  as  in 
Washington,  permitted  an  identification  of  antiunionism  with  pa- 

"H.  J.  Hpinz  Company  v.  National  Labor  Relations  Board,  311  U.S.  514  (1941). 

IS  Report  of  the  Proceedings  of  the  Sixtieth  Annual  Convention  of  the  American  Federa- 
tion of  Labor,  1940,  p.  110. 

^'Daih/  Proceedings  of  the  Fourth  Constitutional  Convention  of  the  Congress  of  Indus- 
trial Organizations,  1941,  pp.  338-39. 
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triotism.  Texas  passed  a  drastic  antipicketing  act  in  19-1:1.  Colorado 
and  Georgia  placed  limitations  on  strikes,  California  Olltla^yed  sec- 
ondary boycotts  or  refusals  to  handle  "hot  cargo,"  and  Maryland 
declared  sit-down  strikes  illegal. 

The  type  of  antistrike  measure  that  received  most  attention  in 
AVashington  during  the  defense  period  was  the  proposal  to  require 
a  waiting,  or  ''cooling-off,"  period  before  a  defense  strike  could  legal- 
ly be  called.  Representative  Carl  Vinson  of  Georgia  introduced  such 
a  bill  to  require  a  twenty-five-day  cooling-off  period,  and  also  to  give 
statutoiy  authority  to  the  National  Defense  Mediation  Board  and 
freeze  union  security  provisions  for  the  duration  of  the  emergency. 
Secretary  of  the  Navy  Frank  Knox  indorsed  the  "'spirit''  of  the  Vinson 
bill,  especially  its  cooling-off  provision.  At  hearings  before  the  House 
Judiciary  Committee  on  Vinson's  proposal  other  administration 
spokesmen  opposed  strike  curbs,  testifying  that  strikes  had  caused 
no  important  delays  in  the  defense  program.  The  Ameincan  Federa- 
tloiiist.  protesting  against  "forced  labor,"  pointed  out  that  strikes  had 
been  far  m^ore  numerous  in  the  war  year  of  1917  than  in  1940  without 
compulsory  work  legislation  having  been  adopted.  "The  right  to 
strike,"  said  the  AF  of  L  publication,  "is  an  inalienable  part  of  the 
Bill  of  Rights  of  American  lalx)r."  ^^  It  was  widely  charged  that, 
though  workers  did  not  want  to  strike,  they  were  helpless  in  the 
liands  of  their  leaders,  an  accusation  that  unions  hotly  denied. 

The  CIO.  vigorously  attacking  "cooling-off"  proposals,  charged 
that,  however  mild  or  reasonable  they  might  appear,  they  were  really 
"as  much  of  a  danger  to  the  workers  as  the  extreme  plans  put  out  by 
any  wild-eyed  labor-baiter  in  Congress." 

The  basic  idea  of  "cooling-off"  is  to  put  the  blame  for  strikes  entirely  on  the 
workers  [said  the  CIO].  It  is  designated  to  make  a  strike  look  like  the  work  of 
hot-headed  union  leaders  who  need  some  kind  of  cold  shower  to  bring  them  back 
to  their  senses.  It  completely  ignores  the  fact  that  strikes  are  caused  by  real 
grievances  standing  over  a  long  period  of  time.  It  ignores  the  fact  that  CIO 
unions  spend  weeks  and  months  in  negotiations  before  they  even  take  a  strike 
vote."' 

During  the  cooling-off  period,  the  CIO  argued,  grievances  would  not 
be  removed,  while  all  possible  weapons  would  be  assembled  against 
the  proposed  strike.  Far  from  encouraging  collective  bargaining, 
cooling-off'  restraints  would  negate  it;  cooling-off  provisions,  in  the 
CIO  view,  would  delay  strikes  without  avoiding  them  and  would 
frustrate  the  will  of  workers  expressed  through  democratic  votes 
in  their  unions. 

Congressional  tempers,  which  subsided  somewhat  when  the  Na- 
tional Defense  Mediation  Board  was  appointed  in  March,  1941,  reached 
two  peaks  in  later  months  of  that  year,  one  in  June  when  there 
was  a  rise  in  the  volmne  of  defense  strikes,  and  the  other  in  No- 
vember and  December  when  the  captive  miners  were  on  strike  and 
Lewis  was  flouting  the  Defense  Mediation  Board.  In  June  the  House 
tacked  on  riders  to  the  Army  appropriation  bill  outlawing  strikes, 
jn'oviding  for  compulsory  arbitration  of  labor  disputes,  and  denying 
compensation  to  any  person,  firm,  or  corporation  refusing  to  comply 
with  Defense  Mediation  Board  recommendations,  and  the  Senate  took 


"  "Forcpfl  Labor?"  American  Federationist,  February,  1941,  pp.  8,  11. 
M  The   Right    To   f^trike — Keystone   of   Liberty,   Congress    of    Industrial    Organizations, 
1941,  pp.  11-12. 
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up  the  bill  introduced  by  Senator  Tom  Connally  of  Texas  to  empov.er 
the  President  to  take  over  for  the  o;ovemment  any  defense  plant  sluit 
by  strike  or  lockout.  In  December  the  House,  angered  by  Lewis'  arro- 
gance, passed  a  comprehensive  antiunion  measure  fathered  by  Rep- 
resentative Howard  W.  Smith  of  Virginia. 

Both  the  AF  of  L  and  the  CIO  lashed  out  against  the  antilabor 
drive  at  the  1941  session  of  Congress.  The  executive  council  of  the 
AF  of  L  reported  to  its  convention  in  October  that  the  numerous 
antilabor  bills  introduced  in  Congress  in  the  past  year 

...  in  general  were  designed  to  hamstring  Labor,  provide  for  cooling-off 
periods,  and  prevent  Labor's  inherent  right  to  strike.  .  .  . 

It  is  apparent  to  an  unbiased  observer  that  certain  Labor-hating  members  of 
Congress  have  seized  upon  the  present  emergency  to  endeavor  to  black-out 
many  of  the  gains  made  by  Labor  over  a  long  period  of  years.^° 

In  liis  report  to  the  1941  convention  of  the  CIO,  which  met  in 
mid- November  at  the  peak  of  the  captive  mines  controversy,  Presi- 
dent Murray  declared  that  during  the  past  year  labor  had  been 
confronted  in  the  legislative  field  with  one  of  the  most  formidable 
attacks  ever  made  on  its  rights,  "aimed  not  only  at  the  protections 
secured  in  recent  years,  but  at  many  basic  rights  won  by  labor  in 
more  than  a  century  of  bitter  struggles."  As  soon  as  Congress  opened 
its  1941  session,  Murray  said,  it  was  apparent  that 

.  .  .  strong  forces  inside  and  outside  of  Congress,  prompted  and  supported  by 
the  powerfiil  anti-union  press,  planned  to  exploit  the  national  defense  program 
for  their  own  reactionary  ends,  and  to  use  the  national  defense  emergency  as 
a  smokescreen  for  driving  through  the  most  drastic  anti-labor  legislation  ever 
proposed  in  any  democratic  country.  .  .  . 

These  legislative  proposals  .  .  .  would  have  clamped  upon  American  workers 
a  system  of  forced  labor.  They  would  have  imposed  compulsory  mediation  or 
compulsory  arbitration.  They  would  have  permitted  the  use  of  the  Army  and 
Navy  to  keep  open  any  strike-bound  plant  regardless  of  the  conditions  which 
caused  the  strike.  They  would  have  made  union  shop  contracts  illegal.  They 
would  have  suspended  the  Norris-La  Guardia  Anti-Injunction  Act  and  permitted 
widespread  use  of  the  anti-strike  injunction.  They  would  have  placed  on  a 
permanent  blacklist  workers  who  failed  to  submit  or  comply  with  decisions  of 
the  aiediation  Board.  They  would  have  undermined  the  Labor  Act  and  permitted 
employers  to  dismiss  any  active  union  worker  on  the  grounds  that  the  employer 
regarded  such  a  worker  as  a  "subversive  character."  They  would  have  imposed 
punishments  which  included  heavy  fines,  long  prison  sentences  and  even  the 
death  penalty.^ 

ISIurray  also  attacked  the  way  in  which  congressional  procedures 
were  violated  in  an  effort  to  rush  these  bills  through.  The  House 
Labor  Committee  was  by-passed,  drastic  bills  were  hastily  reported 
out  without  labor  representatives  receiving  opj^ortunity  to  testify, 
and  long-established  labor  rights  were  attacked  in  amendments  to 
unrelated  bills.  Murray's  bitter  denunciation  of  Congress  v/as 
matched  by  the  AF  of  L,  whose  monthly  magazine  declared  that 
"lalx)r-haters  in  Congress  are  still  nursing  their  wrath  and  only 
waiting  for  what  they  consider  an  appropriate  time  to  renew  their 
onslaughts  against  the  trade  union  movement."  -^ 


^^  Report  of  the  Proceedivgs  of  the  Sixty-first  Annual  Convention  of  the  American 
Ferleration  of  Labor,  1941,  pp.  79.  81. 
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Oil  December  3,  1941,  when  congressional  tempers  were  inflamed 
imd  the  entire  country  aroused  by  Lewis'  tactics  in  the  ca])tive 
mines  strikes,  the  House  of  Kepresentatives  took  the  sort  of  action 
that  the  Labor  movement  had  so  long  feared  and  opposed.  By  a  vote 
of  252  to  136,  with  little,  if  any,  serious  consideration  of  its  pro- 
visions, the  House  adopted  the  most  extreme  antistrike  bill  pre- 
sented to  it,  sponsored  by  Kepresentative  Howard  W.  Smith  of 
Virginia.  Under  its  provisions  a  thirty-day  "cooling-off"  period  had 
to  expire  before  a  strike  or  lockout  on  a  defense  contract  was  legal; 
strikes  were  forbidden  except  after  a  majority  vote  by  secret  ballot, 
conducted  by  the  Conciliation  Service;  strikes  in  defense  industry 
for  the  closed  shop  were  prohibited;  unions  guilty  of  illegal  strikes 
were  to  lose  their  rights  under  the  Wagner  and  Norris-La  Guardia 
acts;  jurisdictional  strikes  and  boycotts  affecting  defense  contracts 
were  outlawed ;  and  the  benefits  of  the  Wagner  Act  were  denied  any 
union  that  permitted  in  any  appointive  or  elective  office  a  member 
of  the  Communist  party,  the  Young  Communist  League,  the  Ger- 
man-American Bund,  or  anyone  convicted  of  a  felony  involving 
moral  turpitude.  Threats  and  violence  were  outlawed,  as  were 
picketing  by  persons  not  bona  fide  employees  and  the  picketing  of 
workers'  homes.  A  new  National  Defense  Mediation  Board  was  to 
be  set  up.  Annual  registration  of  every  union  with  the  NLRB  was 
provided  for,  and  a  union  was  to  be  qualified  to  serve  as  collective 
bargaining  agency  only  if  it  registered  and  filed  certain  required 
information.  The  measure  was  to  be  in  effect  for  two  years,  or  until 
a  Presidential  proclamation  declaring  the  unlimited  national  emer- 
gency at  an  end. 

The  labor  movement  reacted  bitterly  to  this  quick  passage  by  the 
House  of  the  Smith  bill.  William  Green  denounced  the  measure  as 
a  "first  move  toward  totalitarianism"  and  warned  that  it  would  pro- 
voke, not  prevent,  strikes;  the  CIO  called  it  a  "traitorous"  scheme 
that  would  enslave  labor  and  "a  stab  in  the  back  for  the  whole  na- 
tional defense  effort."  -  The  individual  unions  were  equally  aroused 
by  the  Plouse  action.  The  United  Mine  Workers  Journal^  for  ex- 
ample, termed  the  day  on  which  the  Smith  bill  was  passed  "one  of 
tlie  blackest  days  in  American  legislative  history."  ~^ 

The  Pearl  Harbor  attack,  coming  just  four  days  later,  shelved  the 
Smith  bill,  for  it  necessitated  a  co-operative  rather  than  a  partisan 
and  punitive  treatment  of  labor  disputes.  The  nation,  was  at  war, 
and  a  wholly  fresh  approach  to  the  problem  of  industrial  peace  had 
to  be  made. 


=2  United  Mine  Workers  Journal,  December  15,  1941,  p.  12. 
22  CIO  yews,  December  S,  1941. 


Chapter  10 

THE  GOVERNMENT  AND  LABOR 

Manpower  shortages,  along  with  the  need  for  uninterrupted  pi'o- 
duction,  made  it  inevitable  that  labor  issues  would  bulk  large  in  war- 
time govermnent  thinking.  The  avoidance  of  strikes,  the  development 
of  a  wage  policy,  and  the  establishment  of  machinery  for  the  settle- 
ment of  labor  disputes  represented  only  one  aspect  of  governmental 
labor  policy.  Labor's  co-operation  had  to  be  enlisted  in  a  positive  sense 
and  labor's  ability  to  increase  productivity  utilized  to  the  maximum  if 
the  battle  of  production  was  to  be  won.  Union  leaders  wanted  more 
than  this;  dissatisfied  with  their  secondary  role  in  most  wartime  agen- 
cies, they  demanded  a  larger  measure  of  authority  and  an  influential 
voice  in  the  determination  of  policy.  While  quarrels  over  issues  such 
as  these  were  occurring  in  waitime  agencies  of  the  government,  the 
peacetime  departments  were  carrying  on  their  labor  activities  as  before. 
Thus  the  National  Labor  Relations  Board  continued  to  administer  the 
Wagner  Act,  while  the  War  Labor  Board  with  its  decisions  on  wages 
and  other  contract  terms  monopolized  the  spotlight.  In  Congress  nu- 
merous measures  relating  to  labor  relations  continued  to  be  introduced, 
either  of  a  temporary  nature,  such  as  the  War  Labor  Disputes  Act,  or 
in  the  form  of  permanent  legislation. 

From  the  beginning  of  the  defense  crisis  until  the  end  of  hostilities 
labor  was  given  some  representation  in  government  agencies  concerned 
with  war  production.  In  a  formal  sense  this  influence  was  at  its  peak 
while  Sidney  Hillman  served  as  associate  director-general  of  the  Office 
of  Production  Management.  After  Donald  M.  Nelson  as  chairman  of 
the  War  Production  Board  had  received  supreme  power  over  the  na- 
tion's productive  effort,  labor's  influence  was  at  a  lower  level,  although 
the  labor-management  communities  fostered  by  the  WPB  in  defense 
industry  gave  local  labor  groups  a  greater  sense  that  their  abilities 
were  being  enlisted  in  the  war  effort.  The  War  ]\Ianpower  Commission 
had  a  Labor-Management  Policy  Committee  to  advise  it,  and  the 
Office  of  Price  Administration  had  a  labor  policy  committee,  as  did 
the  Office  of  Civilian  Defense.  In  state  and  local  areas  labor  repre- 
sentatives likewise  served  on  manpower  committees,  price  and  ration- 
ing boards,  civilian  defense  committees,  and  other  local  units  of  war 
agencies. 

So  far  as  the  formulation  of  policy  was  concerned,  however,  the 
lecognition  accorded  labor  was  for  the  most  part  a  grudging  one. 
Except  in  the  case  of  the  War  Labor  Board,  labor  representatives 
found  themselves  far  outnumbered  by  men  who  came  from  a  back- 
ground of  management  activities  where  they  were  not  accustomed  to 
sharing  authority  with  labor.  In  most  instances  labor  spokesmen  had 
only  an  advisory  role,  and  often  they  were  fortunate  if  their  advice 
was  sought  before  a  key  policy  decision  was  made.  Too  often  they  were 
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asked  to  approve  a  policy  already  decided  upon,  if  indeed  they  were 
not  in  the  position  of  seeking  modification  or  reversal  of  a  decision 
already  announced.  Nor  did  the  labor  movement  consider  itself  ade- 
quately represented  when  the  administration  named  a  union  official  for 
a  position,  without  having  sought  suggestions  from  labor  in  advance ; 
certainly  the  AF  of  L  in  no  real  sense  considered  itself  represented  by 
the  President's  appointment  of  Sidney  Hillman  of  the  CIO  as  the 
leading  labor  spokesman  in  the  defense  effort. 

Throughout  the  war  there  was  an  insistent  demand  from  labor  for 
full  participation  in  the  determination  and  administration  of  policy  in 
the  key  war  agencies.  The  national  conference  of  AF  of  L  officers  held 
the  week  after  the  Pearl  Harbor  attack  urged  that  in  order  to  "assure 
an  uninterrupted  flow  of  production  and  the  maximum  of  defense 
effort,  organized  labor  should  be  accorded  by  government  adequate 
and  effective  representation  of  its  own  choosing  in  all  defense  planning 
and  execution."  ^ 

Thereafter  both  AF  of  L  and  CIO  repeatedly  complained  that  they 
were  given  inadequate  representation  and  little  real  authority  in 
defense  agencies.  In  his  report  to  the  CIO  convention  in  November, 
1942,  Philip  Murray  made  this  one  of  his  major  themes. 

In  order  to  gear  our  country  for  total  war  [Murray  stated],  the  CIO  has 
repeatedly  urged  full  and  equal  representation  of  labor  in  all  government  agencies 
dealing  wtih  war  problems.  This  is  a  people's  war.  To  win  it  we  need  all  the 
energy  and  skill  of  all  our  people  in  the  nation's  service.  Labor  in  America 
knows  the  problems  and  stakes  that  are  involved.  Labor  knows  production.  It 
knows  organization.  It  knows  the  steps  that  are  necessary  to  victory.  To  ignore 
labor  in  planning  and  in  administration  the  policies  of  the  war  program  is  to 
leave  untapped  a  vast  national  resource — the  people. 

This  full  and  equal  representation  of  labor  has  not  been  achieved.  Many  of  our 
war  agencies  still  cling  to  the  risky  notion  that  total  war  can  be  planned  and 
carried  out  without  the  total  participation  of  all  our  people.  .  .  . 

Total  mobilization  cannot  operate  or  be  organized  except  through  the  direct 
and  the  fullest  participation  of  lab — not  through  any  advisory  committees  but 
with  labor  given  the  highest  responsibility  in  the  formulation  and  execution 
of  all  the  policies  and  activities.^ 

Two  months  earlier  the  United  Mine  Workers  Journal  had  stressed 
the  same  point.  In  the  constant  shuffling  of  government  war  agen- 
cies, the  Jouimal  observed,  "There  seems  to  be  just  one  fixed  premise, 
and  that  is  that  foresight  is  always  exercised  to  see  that  labor  is  left 
high  and  dry  of  authority."  ^ 

Despite  this  insistent  clamor  for  greater  representation  in  policy- 
making positions,  the  labor  movement  had  relatively  few  men  to 
supply  to  important  posts  when  opportunities  arose.  Partly  this  was 
the  result  of  the  recent  and  rapid  expansion  of  the  organized  labor 
movement,  which  made  every  experienced  and  capable  official  at  or 
near  the  top  level  of  authority  invaluable  to  his  own  organization. 
In  addition  there  were  understandable  limitations  in  the  training 
and  experience  of  many  union  leaders.  INIore  important,  however, 
was  the  fact  that  unions  were  political  bodies,  whose  leaders  could 
obtain  leaves  of  absence,  confident  that  they  could  resume  their 
posts  after  the  war  emergency  had  passed,  only  where  they  enjoyed 
the  kind  of  control  that  Hillman  had  achieved  within  the  Amalgam- 


1  Neto  York  Times,  December  17,  1941. 

2  Daily  Proceedings  of  the  Fifth  Constitutional  Convention  of  the  Congress  of  Industrial 
Organisations,  1942,  pp.  43—44. 

3  United  Min-e  Workers  Journal,  September  1,  1942,  p.  9. 
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ated  Clothing  Workers.  More  typically  there  were  other  leaders  of 
ambition  and  ability  who  might  take  advantage  of  the  temporary 
absence  of  incumbents  to  entrench  themselves  in  the  posts  left  va- 
cant— if  indeed  the  absence  of  a  key  official  did  not  provide  an  op- 
portunity for  a  rival  factional  group  to  rise  to  power.  The  heads  of 
important  unions  were  the  ones  best  qualified  to  fill  top  policy- 
making positions  in  the  government,  yet  they  were  the  very  ones 
who  were  least  able  to  assume  government  office,  except  on  a  part- 
time  basis.  Lesser  elected  officials  of  unions  could  be  spared  more 
readily,  but  they  could  not  expect  to  obtain  leading  government 
posts,  nor  to  command  the  respect  of  industry  representatives  if 
they  were  named  to  them.  As  a  result  many  of  the  full-time  positions 
created  to  give  labor  representation  in  war  agencies  were  filled  by 
union  staff  members,  frequently  those  with  a  professional  rather  than 
a  shop  background,  who  had  obtained  their  union  positions  by  ap- 
pointment and  who  had  no  political  interests  to  protect.  Top  indus- 
try officials,  by  way  of  contrast,  could  readily  return  to  posts  from 
which  leaves  of  absence  had  been  given,  because  of  the  very  different 
structure  of  authority  within  management  organizations. 

The  War  Production  Board  was  one  of  the  important  war  agen- 
cies in  which  labor's  relative  lack  of  authority  remained  a  sore  point 
with  the  union  movement.  In  the  fall  of  1942  a  congressional  com- 
mittee headed  by  Representative  John  H.  Tolan  of  California,  com- 
mented on  the  low  estate  to  which  the  Labor  Production  Division, 
the  unit  of  the  War  Production  Board  in  which  labor  representation 
was  then  concentrated,  had  fallen : 

Mr.  Nelson's  falure  to  formulate  and  establish  a  clear-cut  policy  of  labor 
participation  in  the  War  Production  Board  has  caused  a  rapid  deterioration  of 
the  Labor  Production  Division,  and  a  scattering  of  manpower  functions  among 
several  divisions  and  committees  within  the  Board.  Mr.  Wendall  Lund,  Director 
of  the  Labor  Production  Division,  stated  to  the  committee  that  the  extent  of 
labor  participation  in  War  Production  Board  policies  was  extremely  unsatis- 
factory. .  .  .  Recommendations  of  the  Division  are  ignored,  or  shelved  for 
protracted  periods.  Employees  of  the  Division  not  infrenquently  are  treated  as 
outsiders  and  their  presence  resented  by  industry  branch  representatives.* 

Yet  when  Nelson  tried  to  strengthen  labor's  representation  within 
his  agency  he  had  difficulty  in  persuading  leading  union  officials  to 
accept  such  assignments.  It  continued  to  be  true  that  the  industry 
divisions,  which  were  supposed  to  obtain  guidance  on  labor  issues 
from  the  labor  units  of  the  board,  "did  not  always  welcome  what 
could  be  construed  as  an  intrusion  by  an  outside  group  upon  their 
operating  responsibilities" ;  on  several  occasions  the  labor  units  "felt 
aggrieved  over  their  exclusion  from,  or  perfunctory  inclusion  in, 
discussions  of  major  policy  having  important  implications  for  la- 
bor." = 

The  reluctance  of  leading  union  officials  to  accept  government 
posts  explained  in  part  the  inferior  position  that  labor  obtained  in 
war  agencies  of  the  government;  to  a  greater  extent,  however,  this 
position  was  a  reflection  of  the  relative  economic  power  of  manage- 
ment and  labor  in  the  community,  as  in  part  it  was  also  the  result 


*  Sixth  Interim  Report  of  the  Select  Committee  Investigating  National  Defense  Migration, 
House  Report  No.  25S9,  77th  Congress,  2d  Session.  1942,  p.  18. 

6  Civilian  Production  Administration,  Indtistrial  Mobilization  for  War:  History  of  the 
War  Production  Board  and  Predecessor  Agencies,  19i0-19fi5,  Vol.  I :  Program  and  Ad- 
ministration (1947), pp. 748, 749. 
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of  the  background  and  prejudices  of  the  men  chosen  for  positions 
of  authoi'ity  in  government  agencies  concerned  with  the  war  effort. 
Rear  Admiral  Emory  B.  Land,  chairman  of  the  United  States  Mari- 
time Commission,  was  a  somewhat  extreme  case  in  point.  The  prin- 
cipal obstructors  of  the  shipbuilding  program  and  the  war  effort 
generally,  Land  told  the  Investment  Bankers  Association  in  the  fall 
of  1942,  were  "union  organizers,  profiteers,  typewriter  strategists 
and  needle  boys"';  so  far  as  the  union  organizers  were  concerned, 
Land  went  on,  "for  the  duration,  in  my  opinion,  they  ought  to  be 
shot  at  sunrise."  *^  Some  other  governments  officials,  it  should  be 
noted,  differed  from  Land  more  in  their  choice  of  language  than  in 
their  point  of  view. 

If  labor  was  given  relatively  little  influence  and  power  within 
government  defense  agencies,  at  least  one  of  the  agencies,  the  War 
Production  Board,  sponsored  a  type  of  activity  in  defense  plants 
that  depended  for  its  very  existence  on  the  co-operation  of  labor  on 
an  equal  basis  with  management.  In  early  March,  1942,  when  the 
War  Production  Board  urged  the  formation  of  labor-management 
production  committees  in  order  to  increase  war  production,  the  re- 
action both  in  labor  and  in  management  ranks  ranged  from  enthu- 
siasm to  skepticism  or  even  hostility.  To  some  labor  groups  the  pro- 
posal sounded  simply  like  a  speed-up  device,  or  one  that  w^ould 
degenerate  into  company  unionism.  ]\Iany  employers,  on  the  other 
hand,  feared  the  entry  of  labor  into  an  area  of  decision-m.aking  that 
in  their  view  belonged  to  management  alone,  or  hesitated  to  estab- 
lish machinery  that  might  increase  union  prestige.  According  to 
Busyness  Week,  Chairman  Nelson's  intent  was  "(1)  to  sell  the 
scheme  to  labor,  warding  off'  the  stretch-out  label,  and  (2)  divert 
the  unions  from  their  demand  for  a  bigger  voice  in  the  management 
of  industry  (the  Murray  plan)."^  Nelson  found  it  necessary  to  an- 
nounce that  the  proposal  was  purely  a  plan  for  increasing  produc- 
tion and  that  it  does  not  "put  labor  into  management  or  .  .  .  man- 
agement into  labor." 

Some  20,000  war  contractors  were  asked  by  the  War  Production 
Board  to  establish  labor-management  committees;  in  the  first  two 
months  of  the  drive  committees  were  established  in  more  than  700 
plants,  and  by  the  end  of  the  year  there  were  almost  2,000  committees, 
covering  some  4,000,000  workers,  in  existence.  At  the  peak  about  5,000 
union-management  production  committees,  covering  more  than  7,000,- 
000  workers,  were  registered  with  the  War  Production  Board.  Large 
numbers  of  suggestions  came  from  labor  members  of  these  committees 
with  regard  to  production-scheduling,  care  of  tools  and  equipment, 
salvage,  improvement  of  quality,  and  related  subjects.  In  the  man- 
power area  the  committees  dealt  with  such  problems  as  absenteeism, 
turnover,  recruitment,  worker  transportation,  safety,  housing,  and 
health.  They  also  concerned  themselves  with  such  widely  separated 
matters  as  war  bond  drives  and  plant  recreation.  Collective-bargaining 
issues,  on  the  other  hand,  were  reserved  for  the  normal  union-manage- 
ment channels. 

Wliere  there  was  suspicion  or  hostility  in  union-management  rela- 
tions, the  chances  were  slim  for  the  formation  of  a  labor-management 

8  New  York  Times,  October  20, 1942. 
T  Business  Week,  March  14,  1942,  p.  5. 

85-167— 74— pt.  1 43 


656 

production  committee  or  for  its  successful  functioning  if  formed. 
Where  a  better  relationship  existed,  however,  and  the  leaders  of  both 
groups  supported  the  joint  production  committee  idea,  considerable 
progress  was  made  in  solving  both  production  and  manpower  prob- 
lems. Perhaps  the  most  important  result  of  the  committees'  work  wa=; 
an  improvement  in  labor-management  relations.  Relatively  few  of 
the  committees,  however,  vrere  continued  into  the  postwar  period,  since 
both  management  and  labor  I'egarded  them  as  wartime  undertakings. 
Dorothea  de  Schweinitz,  who  was  associated  with  the  War  Produc- 
tion Drive  Division  of  the  War  Production  Board,  has  made  this  esti- 
mate of  the  effectiveness  of  the  labor-management  committees : 

It  is  estimated  that  tlie  5000  registered  committees  could  be  divided  function- 
ally in  this  fashion :  several  hundred  committees  registered  but  never  func- 
tioned;  another  several  hundred  served  to  conduct  one  patriotic  rally;  about 
1500  to  2000  conducted  war  activities  such  as  rallies,  the  distribution  of  litera- 
ture, the  display  of  posters  and  the  use  of  bulletin  boards,  bond  drives,  commu- 
ity  fund  and  blood  donor  campaigns ;  another  1000  to  1500  covered  war  activities, 
but  also  operated  a  joint  suggestion  system,  handled  employee  transportation, 
had  joint  subcommittees  on  absenteeism,  safety,  and  the  like ;  and.  finally,  up- 
ward of  500  conducted  most  of  the  above  activities  but  gave  considerable  atten- 
tion to  production  methods,  improving  quality  of  work,  conservation  of  laate- 
rials,  care  of  tools  and  equipment,  and  the  discussion  of  production  schedules. 
Some  of  the  committees  did  creditable  woi*k  for  short  periods  of  time  but  then 
ran  into  difficulties  and  distintegrated.  It  is  not  likely  that  more  than  3000 
committees  functioned  at  any  one  time  at  any  level  of  performance.* 

While  tlie  government  was  promoting  labor-management  produc- 
tion committees  and  settling  collective-bargaining  issues  through  the 
War  Labor  Board,  its  permanent  machinery  for  handling  industrial 
relations  issues  continued  to  function.  Despite  the  many  attacks  made 
upon  it,  the  National  Lal)or  Relations  Act  had  entered  the  war  period 
without  amendment,  as  it  was  destined  to  survive  the  war  period  un- 
changed, except  for  limitations  embodied  in  appropriations  acts.  Al- 
though the  war  presented  some  peculiar  difficulties,  notably  in  the  form 
of  a  great  increase  in  the  number  of  representation  or  election-type 
cases  and  the  question  of  how  to  handle  rapidly  expanding  bargaining 
units,  the  basic  problems  with  which  the  National  Labor  Relations 
Board  dealt  remained  unchanged.  Basically  the  principles  worked  out 
by  the  board  since  the  establishment  of  the  constitutionality  of  the 
Wagner  Act  in  1937  withstood  court  tests  and  continued  to  guide  the 
board  in  its  day-to-day  work.  Among  the  problems  that  confronted 
the  board  were  the  so-called  "Frey  rider''  to  its  appropriations,  which 
arose  out  of  AF  of  L  o]3position  to  certain  board  decisions,  and  cases 
involving  employers'  '"free  speech"  and  the  right  of  foremen  to  the 
protection  of  the  Wagner  Act. 

Criticism  of  the  board  by  the  AF  of  L,  which  had  diminished  some- 
what after  Harry  A.  Millis  became  the  chairman  in  1040,  mounted 
again  with  wartime  decisions  setting  contracts  aside  because  too  few 
workers  had  been  employed  when  a  bargaining  agency  was  recognized 
and  a  union  security  clause  agreed  upon.  The  leading  case  involved 
three  West  Coast  shipyards  operated  by  Henry  J.  Kaiser's  com- 
panies. The  board  charged  that  in  May,  1941,  one  of  the  Kaiser  com- 
}>anies,  the  Oregon  Shipbuilding  Corporation,  entered  into  a  contract 
with  .VF  of  L  unions  requiring  union  membership  as  a  condition  of 

*  Dorothea  de  Schweinitz.  Lnhor  and  Management  in  a  Common  Enterprise  (Cambridge: 
Harvard  University  Press,  1949),  p.  19. 
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employment,  thougli  only  66  employees  were  at  work  at  the  time  and 
employment  was  expected  to  expand  to  more  than  10,000  within  six 
months;  and  that  the  other  concern.  Kaiser  Company,  Incorporated, 
had  only  191  employees  in  one  yard  and  none  at  another  in  April,  1942, 
when  it  entered  into  a  similar  contract.  Subsequently  the  three  yards 
emploj'ed  about  40,000  workers,  all  of  whom  were  required  to  join  the 
AF  of  L  affiliates  under  the  union  security  clauses.  Some  700  employees 
were  discharged  for  failure  to  keep  up  their  memberships  in  the  AF 
of  L  unions.  Under  the  Wagner  Act,  the  board  pointed  out,  a  contract 
making  union  membership  a  condition  of  emploj-ment  was  illegal  un- 
less the  union  making  the  contract  had  been  chosen  by  a  majority  of 
the  workers  as  their  bargaining  agent. 

The  board's  issuance  of  a  complaint  against  the  Kaiser  companies 
brought  a  ci-y  of  rage  from  William  Green,  who  called  the  board's* 
action  "the  outstanding  Axis  victory  of  the  month."  The  result  of 
labor-management  co-operation  in  the  Kaiser  shipyards.  Green  stated, 
had  been  the  kind  of  record-breaking  production  that  America  needed 
to  win  the  war.  If  now  the  contracts  were  to  be  invalidated  and  new 
elections  held.  Green  went  on,  union  rivalry  and  discord  would  be 
substituted  for  harmony,  production  would  decline,  and  Hitler  would 
be  the  only  gainer.  If  the  Kaiser  contract  was  illegal,  he  argued,  so 
were  the  contracts  under  which  construction  firms  and  the  govern- 
ment itself  built  army  camps,  naval-training  stations,  and  airfields. 
The  AF  of  L  would  carry  its  protests  to  the  highest  government 
officials.  Green  declared,  and  if  this  was  unavailing  it  would  ask  Con- 
gress for  legislation  to  "throw  the  present  incompetent,  unfair  and 
unrealistic  administrators  of  the  National  Labor  Relations  Act  out 
of  office."  ^  When  hearings  on  the  board's  complaint  got  under  way, 
Green  wrote  to  each  congressman  denouncing  the  l^oard,  and  asserting 
that  its  action  will  "interfere  with  production,  lower  morale  of  the 
employees,  create  internal  warfare,  and  substitute  bitterness  and 
hatred  for  the  harmony  and  goodwill  that  now  prevail."  ^° 

The  board  refused  to  reverse  itself,  despite  pressure  from  the  AF 
of  L,  from  high  government  officials,  and  from  a  congressional  sub- 
committee that  recommended  continuance  of  the  Kaiser  contracts  on 
the  ground  that  they  had  resulted  in  stable  labor  relations  and  height- 
ened war  production.  The  AF  of  L  thereupon  sought  and  obtained 
from  Congress  as  amendment  to  the  1943-44  appropriation  bill  that 
would  prevent  the  board  from  invalidating  contracts  that  had  been 
in  effect  for  three  months  or  more.  The  amendment,  popularly  called 
the  "Frey  rider"  after  its  sponsor.  President  Jolni  P.  Frey  of  the 
Metal  Trades  Department  of  the  AF  of  L,  read  as  follows : 

No  part  of  the  funds  appropriated  in  this  title  shall  be  nsed  in  any  way  in 
connection  with  a  complaint  case  arising  over  an  agreement  between  manage- 
ment and  labor  which  has  been  in  existence  for  three  months  or  longer  without 
complaint  being  filed :  Provided,  That  hereafter,  notice  of  such  agreement  shall 
have  been  posted  in  the  plant  affected  for  said  period  of  three  months,  said 
notice  containing  information  as  to  the  location  at  an  accessible  place  of  such 
agreement  where  said  agreement  shall  be  open  for  inspection  by  any  interested 
person. 

After  the  House,  seldom  friendly  to  the  board,  had  adopted  this 
amendment  by  the  overwhelming  vote  of  169  to  11,  the  board  termed 

»  New  York  Times,  Novpmher  21,  1942. 
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the  action  "undoubtedly  inadvertent,"  declaring  it  "inconceivable  that 
a  branch  of  Congress  which  has  so  recently  passed  such  legislation  as 
the  Hobbs  bill  and  the  Connally  bill  .  . .  would  intentionally  immunize 
the  most  lucrative  labor  racket  which  has  perverted  the  war  produc- 
tion progi-am."  ^^  This  statement  was  branded  "insulting"  and  "veno- 
mous" by  the  AF  of  L;  William  Green  asserted  that  the  board  had 
written  its  own  death  sentence  and  urged  the  President  to  remove  from 
office  the  present  members  of  the  NLRB  "who  have  distorted  the  law 
they  were  assigned  to  administer  out  of  all  reason  and  made  it  an  in- 
strument of  oppression  against  labor."  ^- 

The  Senate  likewise  adopted  the  amendment  by  a  vote  of  40  to  25. 
In  addition  Congress  reduced  the  board's  appropriation  by  $500,000, 
a  cut  which  the  AF  of  L  had  urged,  ostensibly  on  the  gromid  that  the 
board's  work  would  be  reduced  by  the  adoption  of  the  amendment. 
The  executive  council  of  the  AF  of  L  recognized  that  the  amendment 
might  work  hardships  on  some  Federation  affiliates,  but  argued  that 
this  would  be  offset  by  the  overwhelming  good  that  would  result  from 
the  preservation  of  numerous  AF  of  L  contracts  which  the  board 
otherwise  would  have  destroyed.  "This  should  stop  raiding  by  the 
C.I.O.  with  the  aid  of  the  National  Labor  Relations  Board,  ni  plants 
where  American  Federation  of  Labor  unions  have  contracts,"  the 
executive  council  announced.  "It  should  also  stabilize  employment 
and  prevent  demoralization  of  workers  in  war  plants."  ^^ 

Employing  this  undesirable  technique  of  amending  the  law  through 
the  back  door  of  an  appropriations  bill,  Congress  had  made  an  impor- 
tant breach  in  the  defenses  that  the  Wagner  Act  had  erected  around 
labor's  rights.  By  j)rotecting  a  contract  from  attack  once  three  months 
had  gone  by,  Congress  was  placing  a  whole  series  of  undesirable  labor 
relations  practices  beyond  scrutiny  by  the  board.  Company  imions 
were  protected  along  witli  bona  fide  ones,  and  "sweetheart"  agreements 
made  with  unions  without  members  in  the  plants  were  made  legiti- 
mate. The  essential  provision  of  the  Wagner  Act  that  workers  were 
entitled  to  bargain  through  representatives  of  their  own  choosing  was 
weakened.  The  amendment  served  public  notice  that  the  board  en- 
forced the  law  against  politically  powerful  parties  at  its  peril. 

As  a  result  of  the  rider  some  fifty-six  pending  cases,  most  of  them 
involving  unions  charged  with  being  company-dominated  or  com- 
pany-assisted, had  to  be  dropped  in  whole  or  in  part.  Many  of  these 
cases,  the  board  pointed  out,  were  quite  unlike  the  Kaiser  situation, 
but  were  nevertheless  covered  by  the  broad  language  that  Congress 
had  used.  The  Frey  rider,  the  board  asserted  in  its  subsequent  annual 
report, 

.  .  .  strikes  at  the  heart  of  some  of  the  basic  principles  of  the  National  Labor 
Relations  Act.  Under  its  protection  an  employer  and  a  minority  union  may  by 
collusive  action  override  the  democratic  principle  of  majority  rule  and  destroy 
the  freedom  of  choice  guaranteed  employees  under  the  Act. 

By  this  "serious  limitation"  on  its  use  of  its  funds,  the  board  de- 
clared. Congress  had  prohibited  the  board  from  enforcing  the  prin- 

11  New  York  Times,  June  18,  1943. 

^  American  Federation  of  Labor  Weekly  News  Service,  June  22,  H  i.3. 

^^  Report  of  the  Proceedings  of  the  Sixty-third  Annual  Convontion  of  the  American 
Federation  of  Labor,  1943,  pp.  59,  69. 
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ciples  of  tlie  Wagner  Act.^^  In  writing  subsequent  appropriations 
bills  for  the  NLKB,  Congress  repeated  the  Frey  rider,  with  minor 
variations. 

Though  the  Kaiser  issue  was  the  most  important  one  in  dispute 
between  the  AF  of  L  and  the  board  during  the  war  years,  it  was  not 
the  onlj'  one.  Again  and  again  the  AF  of  L  returned  to  its  old  themes 
that  board  and  staff  members  of  the  XLEB  Avere  biased  against  the 
AF  of  L  and  prejudiced  in  favor  of  industrial  unionism.  The  doc- 
trine particularly  complained  of  was  that  enunciated  by  the  board 
in  the  American  Can  case  of  1939,  under  which  a  history  of  bargain- 
ing on  an  industi-ial  basis  under  certain  conditions  was  held  to  pre- 
clude a  separate  election  among  craftsmen  within  the  larger  unit.  In 
1944  the  executive  council  of  the  AF  of  L  complained  that 

...  in  the  light  of  the  attitude  expressed  by  the  majority  of  the  Board  .  .  .  , 
the  personnel  employed  by  the  Board  in  the  various  regions  have  demonsti'ated 
real  bias  and  prejudice  against  affiliates  of  the  American  Federation  of  Labor. 
The  situation  is  becoming  most  intolerable.  .  .  . 

The  present  Board  has  refused  to  rectify  this  gross  injustice  [the  American 
Can  doctrine]  peri^etrated  by  its  predecessors,  in  that  it  still  clings  to  this 
vicious  decision  wherein  it  was  held  that  a  past  history  of  bargaining  in  any 
particular  unit  on  an  industrial  basis  fixes  such  unit  for  all  time  in  the  future.^ 

It  was  therefore  more  imperative  than  ever,  the  council  concluded, 
that  the  Act  be  amended  to  protect  craft,  unit  integrity,  and  to  provide 
for  direct  court  review  in  representation  cases. 

These  attacks  upon  it  by  the  AF  of  L  did  not  endear  the  XLRB  to 
the  CIO;  indeed,  at  preciselv  the  same  time  the  board  was  brought 
under  vigorous  attack  by  the  CIO : 

Organized  labor  [Philip  Murray  reported  to  the  November,  1944,  convention 
of  the  CIO]  should  justly  have  increasing  concern  over  the  series  of  decisions  and 
administrative  rulings  by  the  National  Labor  Relations  Board  during  the  war 
period.  Recent  acts  of  the  board  reflect  a  retreat  from  the  basic  policies  and  prin- 
ciples underlying  the  National  La)>or  Relations  Act  and  actually  deprive  the 
woi-kers  of  the  nation  of  the  fundamental  rights  which  the  Act  was  intended  to 
guarantee  to  them. 

As  one  illustration  ]\Iurray  listed  a  decision  justifying  the  discharge 
of  workers  who  struck  because  their  employer  would  not  agree  to  wage 
demands  exceeding  the  level  fixed  bv  the  Stabilization  Act.  He  also 
chai\cred  the  board  with  "floundering"  and  Avith  issuing  conflicting  de- 
cisions in  foreman  cases,  and  with  issuing  a  regulation  which  "threat- 
ened the  existence  of  labor  unions,"  under  which  an  employer,  at  the 
termination  of  a  contract,  could  request  an  election  on  the  groimd  that 
it  questioned  the  continuing  majority  of  the  union. 

For  these  and  similar  changes  Murray  held  Board  Member  Gerard 
D.  Reilly  responsible ;  Reilly's  decisions,  he  said, 

.  .  .  are  not  based  upon  merit  or  past  precedents  of  the  board  but  rather  upon 
a  determined  design  to  defeat  the  effort  of  CIO  unions  to  obtain  the  protection 
for  their  members  to  which  thev  are  entitled  under  the  National  Labor  Relation-s 
Act. 

Undermining  the  protection  afforded  labor  by  the  National  Labor  Relations 
Act  in  peacetime  would  be  serious  enough,  but  this  activity  carried  on  during 
wartime  reflects  a  sense  of  irresponsibility  and  a  complete  lack  of  understand- 
ing of  our  war  problems. 


''*  Eiohth  Annual  lieporf  of  ilie  'National  Lahor  Relations  Board  for  the  Fiscal  Year 
Ended  June  30,  19^3.  pp.  6.  0. 

'^Report  of  the  Proceedinqs  of  the  Sixty-fourth  Annual  Convention  of  the  American 
Federation  of  Lahor,  1944,  p.  159. 
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It  was  more  necessary  now  than  ever  before,  jNIurray  concluded,  that 
the  CIO  maintain  a  close  watch  on  board  decisions  and  policies,  lest 
the  act  be  weakened  in  administration  or  emasculated  by  amend- 
ment.^^ 

The  cases  involving  foremen,  referred  to  by  Murray,  presented  a 
troublesome  issue  with  which  the  board  wrestled  during  the  war 
period.  Whereas  a  number  of  craft  unions  had  long  included  fore- 
men in  their  membership  and  in  their  contracts,  in  the  mass-produc- 
tion industries  they  were  excluded  from  both  until  the  war  period. 
With  the  growth  of  unions  in  those  industries  foremen  grew  more 
and  more  dissatisfied,  as  they  saw  workers  under  them  win  wage  in- 
creases, establish  grievance  procedure,  and  obtain  other  benefits  that 
they  themselves  v»'ere  denied.  Dissatisfaction  among  foremen  in  the 
Detroit  area  reached  a  peak  after  June,  1941,  when  the  Ford  Motor 
Company  signed  a  union  shop  agreement  with  the  UAW-CIO  under 
which  the  production  workers  received  substantial  pay  increases.  Irked 
by  their  failure  to  receive  corresponding  benefits,  Ford  foremen  in 
September,  1941,  launched  the  Foremen's  Association  of  America, 
which  spread  rapidly  through  Ford  and  other  plants  in  the  Detroit 
area,  and  reached  a  peak  membership  of  32,000  in  the  spring  of  1945. 

The  coal  fields,  where  foremen  were  also  organizing,  presented  the 
first  test  case  to  the  NLRB  as  to  whether  or  not  foremen  were  "em- 
ployees" within  the  meaning  of  the  Wagner  Act.  In  its  decisions  the 
board  majority  of  Harry  A.  Mills  and  William  ]M.  Leiserson  held  that 
a  foreman  occupied  a  dual  position:  while  in  his  relationship  to  the 
workers  under  him  he  was  an  employer,  yet  at  the  same  time  in  rela- 
tion to  his  employer  he  was  an  employee  entitled  to  the  benefits  of  the 
Act.  Gerard  D.  Reilly  dissented  on  the  ground  tliat  certification  of 
a  unit  of  supervisors  would  promote  industi-ial  strife  and  impede  col- 
lective bargaining.^^ 

Under  the  stimulus  of  this  decision  organizing  efforts  among  fore- 
men increased  substantially.  In  February,  1943,  the  Foremen's  Asso- 
ciation of  America  won  a  consent  election  among  Packard  Motor  Car 
Company  supervisors,  and  early  the  following  month  it  signed  an 
agreement  with  the  Ford  Motor  Company  covering  six  classifications 
from  shop  foreman  to  genei-al  foreman.  ^leanwhile  management 
spokesmen  in  the  coal,  automotive,  and  other  industries  were  pro- 
testing vigorously  that  unionization  of  foremen  would  undermine 
discipline  and  reduce  production.  When  the  board  ordered  a  hearing 
on  a  petition  covering  foremen  in  a  division  of  General  Motors  Cor- 
poration, President  Charles  E.  Wilson  of  the  corporation  protested 
to  congressional  committees  that  the  dual  allegiance  of  unionized  fore- 
men would  interfere  with  production  and  briner  about  industrial 
anarchy.  Representative  Howard  W.  Smith  of  Virginia  thereupon 
introduced  a  bill  to  prohibit  employers  from  dealing  with  unions  which 
admitted  supervisors  to  membership.  jNIeanwhile,  with  the  opening  of 
contract  negotiations  in  the  coal  industry,  the  United  Mine  Workers 
demanded  that  the  next  contract  cover  the  50,000  supervisors  in  that 
industry.  On  ]VIay  11,  1943,  in  a  case  that  arose  out  of  tlie  shipbuild- 
ing industry,  the  board  reversed  its  earlier  decision,  holding  now  that 


'^^  Final  Proceedings  of  the  l^ermth  Constitutional  Convention  of  the  Congress  of  Indus- 
trial Organizations,  1044,  pp.  71-72. 

"Union  Collieries  Coal  Company,  41  NLRB  901  and  44  NLRB  165   (1942). 
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units  of  supervisory  employees  were  not  appropriate  under  the  Act 
on  tlie  ground  that  they  would  "impede  the  processes  of  collective 
bargaining,  disrupt  established  managerial  and  production  techniques, 
and  militate  against  effectuation  of  the  policies  of  the  Act.^^  Board 
]\Iember  John  M.  Houston,  newly  appointed  in  Leiserson's  place,  joined 
with  Reilly  to  form  the  majority,  while  Chairman  Millis  entered  a 
vigorous  dissen.t. 

Despite  the  board's  decision  the  foreman's  movement  continued  to 
gain  strength,  and  early  in  1945  the  issue  was  again  presented  to  the 
board  in  a  representation  case  involving  the  Foreman's  Association  of 
America  aiid  the  Packard  ]Motor  Car  Company,  Recognizing  the  im- 
portance of  the  issue  and  the  widespread  effects  its  decision  would 
have,  the  board  invited  management  groups  in  other  industries  to  sub- 
mit briefs,  which  many  of  them  did.  This  time  Houston  joined  with 
Chairman  INIillis  to  hold  that  foremen  were  entitled  to  the  right  of 
self-organization  under  the  Wagner  Act,  while  Reilly  dissented.  The 
board  majority  based  their  decision  on  the  change  in  the  position  of 
the  supervisor  in  mass-production  industry.  Whereas  earl}^  in  the 
century,  they  pointed  out,  the  foreman,  in  his  relations  with  his  sub- 
ordinate workers,  had  had  the  power  to  make  decisions,  now  he  had 
become  little  more  than  the  "traffic  cop"  of  industry.  Accordingly  they 
held  foremen  to  be  employes  within  the  meaning  of  the  Act.^'^  This 
decision,  later  upheld  by  the  United  States  Supreme  Court,  prevailed 
until  the  passage  of  the  Taft-Hartley  Act  in  1947. 

Even  more  troublesome  than  the  foreman  issue  was  the  problem  of 
"free  speech''  for  employers.  In  the  case  of  foremen  the  question  was 
primarily  a  legal  one,  that  had  to  be  answered  either  in  the  affirmative 
or  the  negative :  "Were  foremen  emplo3^ees  within  the  meaning  of  the 
Act?  The  free  speech  issue,  however,  was  much  more  difficult.  It  in- 
volved the  weighing  of  evidence  in  the  far  more  complicated  unfair 
labor  practice  cases,  to  reach  a  balance  under  the  facts  of  each  case 
between  the  employer's  constitutional  right  of  free  speech  and  the 
Act's  mandate  that  he  was  not  to  restrain  or  coerce  his  em^ployees  in 
the  exercise  of  their  rights  to  organize  and  bargain  collectively. 

The  rule  that  guided  the  board  in  its  decisions  on  this  troublesome 
issue  was  laid  down  by  the  United  States  Supreme  Court  in  the  im- 
portant Virginia  Electric  and  Power  Company  case,  decided  two  weeks 
after  Pearl  Harbor.  In  this  case,  the  first  to  reach  the  highest  court 
on  the  issue,  the  board  had  found  coercive  a  bulletin  issued  by  the 
company  and  speeches  made  by  its  executives  to  its  employees,  in  the 
course  of  a  campaign  to  encourage  them  to  join  an  "inside"  rather 
than  a  CIO  union.  The  company  objected  that  the  board's  order  in- 
fringed its  right  of  free  speech  guaranteed  in  the  Constitution.  The 
Supreme  Court,  expressing  its  doubt  that  the  statement  by  themselves 
were  coercive,  laid  down  a  general  rule  to  cover  free  speech  cases : 

The  employer  ...  is  as  free  now  as  ever  to  take  any  side  it  may  choose  on 
this  controversial  issue.  But.  certainly,  conduct,  though  evidenced  in  part  by 
speech,  may  amount,  in  connection  with  other  circumstances,  to  coercion  within 
the  meaning  of  the  Act.  If  the  total  activities  of  an  employer  restrain  or  coerce 
hiss  employees  in  their  free  choice,  then  those  employees  are  entitled  to  the 
protection  of  the  Act.  And  in  determining  whether  a  course  of  conduct  amounts 
to  restraint  or  coercion,  pressure  exerted  vocally  by  the  employer  may  no  more 

^«The  Maryland  Drvdock  Comiiany.  19  XLRB  733,  741    (1943). 
i»  Packard  Motor  Car  Company,  Gl  XLRB  4  (1945). 
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be  disregarded  than  pressure  exerted  in  other  ways.  For  "Slight  suggestions  as 
to  the  employer's  choice  between  unions  may  have  telling  effect  upon  men  who 
know  the  consequences  of  incurring  that  employer's  strong  displeasure."  "" 

The  fact  that  language  merged  into  a  course  of  conduct,  the  Court 
added,  did  not  put  that  whole  course  outside  the  range  of  otherwise 
applicable  administrative  power;  in  determining  w^hether  the  com- 
pany actually  restrained  or  coerced  its  employees,  the  board  could 
look  at  wliat  it  hod  said  as  well  as  what  it  had  done.  The  board  there- 
upon rewrote  its  decision  in  the  light  of  the  Court's  ruling,  again  find- 
ing the  company  guilty  of  violating  the  Act ;  this  time,  however,  the 
bulletin  and  speeches  were  considered,  not  in  isolation,  but  as  part  of 
a  pattern  of  conduct  constituting  interference  and  coercion."^  This  time 
the  board's  order  was  upheld  by  the  Supreme  Court. 

Meanwhile  other  important  cases  involving  antiunion  letters  and 
speeches  by  employers  were  being  decided  by  the  board  and  by  the 
courts.  Two  such  cases,  which  seemed  to  set  the  limits  of  permissible 
employer  conduct,  were  decided  by  the  board  in  1942,  and  reached 
the  Supreme  Court  at  the  same  time.  In  one,  the  Trojan  Powder 
Company  case,  an  attempt  in  1941  by  the  CIO  to  organize  was  met 
by  the  company  with  a  scries  of  letters  implying  that  the  volume 
of  work  might  be  reduced  unless  a  no-strike  pledge  were  signed. 
Certain  of  the  supervisors  also  made  anti-CIO  remarks.  The  board's 
decision  holding  that  this  conduct  amounted  to  interference  and 
coercion  was  upheld  in  the  Circuit  Court  of  Appeals. 

In  the  other  case,  that  of  the  American  Tube  Bending  Company, 
the  president  of  the  concern,  by  letter  and  speech  to  the  employees, 
had  argued  that  the  issue  in  the  election  was  wdiether  outsiders 
could  do  more  for  them  than  he  could.  In  the  final  analysis,  he  told 
his  workers,  they  were  voting  on  whom  they  wanted  for  their  leadei-. 
After  listing  an  employees'  association  and  then  the  "total  strangers" 
of  the  International  Association  of  Machinists,  he  asserted  that  the 
last  choice  on  the  ballot — that  for  "neither" — was  really  for  the  present 
management  of  the  company.  "In  other  words,  fellows,"  iie  concluded, 
"it  boils  right  down  to  this.  Is  your  status  under  my  leadership  some- 
thing that  you  can  improve  by  choosing  someone  else  for  your  leader  ?" 
At  the  same  time,  he  pointed  out  that  the  ballot  was  secret  and  that 
they  had  freedom  of  choice.  The  board,  emphasizing  the  company's 
false  interpretation  of  the  issues  and  its  lack  of  neutrality,  found  it 
guilty  of  interference  and  coercion  in  violation  of  the  Act.  The  Cirenit 
Court  of  Appeals,  however,  reversed  the  board  on  the  ground  that  the 
employer's  statements  were  within  the  bounds  allowed  under  the  Vir- 
ginia Electric  ruling.  The  Supreme  Court  declined  to  review  either 
case,  thus  permitting  the  lower  court  decisions  in  both  to  stand.^^ 
Thereafter  "American  Tube  Bending"  letters  became  common  in 
board  elections,  with  company  officials  and  attorneys  seeking  to  make 
their  antiunion  arguments  as  strong  as  possible  without  running  afoul 
of  the  rule  against  restraint  or  coercion. 

While  the  board  was  attempting  to  deal  Avitli  these  and  the  many 
other  problems  of  the  war  period,  its  work  was  being  disrupted  by 

2"  National  Labor  Relations  Board  v.  Virginia  Electric  &  Power  Co.,  314  U.S.  469,  477 
(1041). 

21  Virginia  Electric  and  Power  Company,  44  NLRB  404  (1942). 

22  Trojan  Powder  Companv.  41  NLRB  1.S08  (1942),  enforced  in  1.35  F.  (2d)  3.'?7  (CCA. 
3,  1943),  cert,  denied  320  U.S.  768  (1943)  ;  American  Tube  Bending  Co..  44  NLRB  121 
(1942),  set  aside  in  134  F.   (2d)  993  (CCA.  2,  1943),  cert,  denied  320  U.S.  768   (1943). 
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the  demands  on  its  time  and  funds  that  arose  under  the  War  Labor 
Disputes  Act  of  1943.  This  ill-advised  legisLation,  popularly  called 
the  Smith- Comially  Act,  was  adopted  by  Congress  in  June,  11)43,  over 
Eoosevelt's  veto,  at  a  time  when  tempers  were  aroused  by  tlie  recurring 
coal  strikes.  The  Smith-Connally  measure  required  a  union  contem- 
plating a  strike  in  a  war  plant  to  issue  a  strike  notice,  to  be  followed 
by  a  thirty-day  cooling-off  period;  on  the  thirtieth  day  after  the 
strike  notice  vras  liled,  the  National  Labor  Eelations  Board  vras  re- 
quired to  conduct  a  strike  vote.  Other  provisions  gave  statutory  author- 
ity to  the  War  Labor  Board,  empo^A^ered  the  President  to  seize  any 
sti'uck  facility,  penalized  by  fine  or  imprisonment  a  strike  once  a  plant 
was  in  governmental  possession,  and  outlawed  political  contributions 
by  unions  in  federal  elections. 

In  his  veto  message  President  Roosevelt  told  Congress  that  he 
would  have  signed  the  measure  had  it  been  limited  to  the  sections 
dealinsrs  witli  plants  taken  over  bv  the  government.  But  the  section 
providing  for  strike  notices  and  strike  votes,  he  predicted,  Vv^ould 
foment  slow-downs  and  strikes: 

It  would  force  a  labor  leader  who  is  trying  to  prevent  a  strike  in  accordance 
with  his  no-strike  pledge  to  give  the  notice  which  would  cause  the  taking  of  a 
strike  ballot  and  might  actually  precipitate  a  strike.  .  .  .  Far  from  discouraging 
strikes,  these  provisions  would  stimulate  labor  unrest  and  give  Government 
sanction  to  strike  agitations. 

The  thirty  days  allowed  before  the  strike  vote  is  taken  under  Government 
auspices  might  well  become  a  boiling  period  instead  of  a  cooling  period.  The 
thought  and  energies  of  the  workers  would  be  diverted  from  war  production  to 
vote-getting. 

As  for  the  section  prohibiting  political  contributions  by  unions,  Roose- 
velt termed  it  obviously  irrelevant  to  a  measure  prohibiting  wartime 
strikes. 

The  provisions  relating  to  the  strike  notice  and  the  government- 
supervised  strike  vote  reflected  far  more  anger  than  thought  on  the 
part  of  Congress;  they  gave  a  color  of  respectability  to  the  threatened 
strike,  despite  the  government's  insistence  that  wartime  strikes  were 
illegal.  For  the  government  solemnly  to  conduct  a  strike  vote  at  a 
time  that  it  was  using  every  device  to  discourage  strikes  was  surely 
a  strange  performance.  ]S[oreover,  the  Smitli-Connally  Act  was  based 
on  the  premise  that  workers  were  being  driven  into  wartime  strikes 
by  unpatriotic  and  autocratic  leaders,  whom  they-  would  repudiate 
if  given  an  opportunity.  Only  persons  ignorant  of  industrial  realities, 
unaware  of  the  frustrations  and  grievances  of  workeis  under  the 
conditions  of  wartime,  could  have  subscribed  to  such  a  view. 

Labor  leaders,  far  from  recognizing  the  Smith-Connally  measure 
for  the  ineffective  proposal  that  it  was,  reacted  with  bitterness  and 
anger,  heaping  upon  it  virtually  every  epithet  in  their  vocabulary. 
In  their  joint  memorandum  to  the  President  urging  him  to  veto  the 
bill,  William  Green  of  the  AF  of  L,  Philip  Murray  of  the  CIO,  and 
David  B.  Robertson  of  the  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  saw  in  its  the  dstruction  of  collective  barirainins:  and  a 
Fascist  threat  to  the  country : 

The  "War  Labor  Dispute  Act"  is  a  wicked,  vicious  bill.  It  is  the  worst 
anti-labor  bill  passed  by  Congress  in  the  last  hundred  years.  It  is  born  of  revenge 
and  malice.  It  is  the  very  essence  of  fascism.  It  destroys  the  philosophy  of  volun- 
tarism on  which  free  trade  unionism  is  founded. 


664 

Its  enactment  follows  the  tactics  of  the  Fascists  who,  as  a  forerunner  to 
totalitarianism,  first  attacked  and  destroyed  free  trade  unions  in  Germany  and 
Italy.^ 

This  set  the  tone  for  labor  comments  that  continued  long  after  pass- 
age of  the  measure.  In  statements  that  were  typical,  the  executive 
comicil  of  the  AF  of  L  denounced  the  la\Y  as  imposing  involuntary 
servitude  on  American  workers,  and  Lewis  referred  to  it  as  the 
"infamous  Smith-Connally  slave  act." 

A  liitle  experience  shov^•ed,  however,  that  union  leaders  and  vrorkers 
bore  their  shackles  ligiitl_y,  ignoring  them  for  the  most  part  and  e^'en 
finding  them  a  convenience  at  certain  times.  As  bitterly  as  union  lead- 
ers denounced  the  legislation,  they  soon  learned  to  take  advantage 
of  its  machinery  to  build  up  pressure  against  employers ;  and  the  woi'k- 
ers,  joining  cheerfully  in  the  game,  often  voted  overwhelmingly  for 
strikes  in  v.'hich  they  had  no  intention  of  participating,  in  ordei-  to 
strengthen  their  leaders"  hands  in  bargaining.  During  the  first  three 
months  that  the  law  was  in  effect,  the  XLRB  held  53  strike  votes 
under  its  provisions,  47  of  which  resulted  in  a  majority  vote  in  favor 
of  striking.  In  15  of  these  cases  strikes  later  materialized;  during  the 
same  period,  however,  at  least  500  strikes  affecting  war  production 
occurred.  During  the  last  half  of  1943,  the  Bureau  of  Labor  Statistics 
reported,  only  34  of  the  1,919  strikes  th.at  occurred  followed  strike 
votes  under  the  Smith-Connolly  provisions.  Even  during  1945,  when 
many  union  groups  learned  to  use  the  strike  notice  and  vote  so  as  to 
maximize  pressure  on  their  employers,  fewer  than  5  per  cent  of  the 
stoppages  followed  strike  votes  as  prescribed  by  the  Sinitli-Connally 
Act.  Meanwhile  the  volume  of  strike  votes  taxed  the  limited  staff  of 
the  NLEB,  while  the  rigid  requirement  that  the  vote  be  held  on  the 
thirtieth  day  after  the  notice  was  filed  disrupted  the  board's  work, 
compelling  its  staff  to  set  aside  important  business  in  order  to  conduct 
virtually  meaningless  strike  votes. 

From  the  psychological  point  of  view  the  strike  votes  had  an  effect 
precisely  opposite  to  the  one  Congress  had  hoped  for.  Instead  of 
workers  looking  upon  the  vote  as  a  serious  plebiscite  on  the  wisdom 
and  patriotism  of  a  strike  in  wartime,  they  regarded  it  rather  as  a 
device  by  which  pressure  could  be  exerted  on  their  employers  for 
improved  conditions  or  the  prompt  adjustment  of  grievances.  It 
quickly  became  apparent  that  an  overwhelming  strike  vote  would 
increase  the  bargaining  power  of  the  union  representatives,  whereas 
an  antistrike  vote  would  in  effect  be  a  repudiation.  Since  a  strike 
threat  might  result  in  government  seizure  of  the  plant,  which  com- 
pany executives  Avere  usually  anxious  to  avoid,  the  Smith-Connally 
provisions  afforded  an  additional  form  of  pressure  that  unions  might 
exert  on  employers  at  no  cost  to  themselves.  From  the  point  of  view 
of  the  workers  there  was  everything  to  gain  by  voting  for  a  strike 
and  nothing  to  lose,  since  a  favorable  strike  vote  in  no  sense  bound 
one  to  strike.  More  tlian  that,  the  prescribed  thirty-day  period  be- 
tween strike  notice  and  balloting  lent  itself  admirably  to  union  prop- 
aganda campaigns  and  constituted  a  new  form  of  legalized  pressure 
on  the  War  Labor  Board  to  expedite  cases  and  make  its  decisions  more 
favorable  to  laboi*. 
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Shortly  after  the  Smith-Connally  Act  was  passed,  moreover,  un- 
anticipated problems  arose  to  complicate  its  administration  and  make 
an  intellig'ent  handling-  of  wartime  labor  relations  more  difficult. 
What  policy  should  the  board  follow  when  the  bargaining  agent  of  a 
small  craft  or  departmental  unit  in  a  large  plant  filed  a  strike  notice? 
Since  the  entire  plant  vrould  be  affectecl  by  a  strike,  the  KLRB_  fol- 
lowed the  practice  of  polling  all  employees,  "Where  rivalry  existed 
between  bargaining  agents  in  the  same  plant,  the  result  might  be  to 
intensify  conflict.  Far  worse  was  the  case  where  a  minority  group 
within  a  bargaining  unit  filed  a  strike  notice.  Following  an  opinion 
of  Attorney-General  Francis  Biddle,  the  XLRB  held  itself  bound 
to  take  a  strike  vote,  even  though  the  notice  was  filed  in  a  unit  in 
which  another  union  held  legal  bargaining  rights.  In  effect  the  result- 
ing balloting  became  a  campaign  between  the  two  unions,  at  a  time 
when  a  fresh  choice  of  bargaining  agency  was  not  possible  under  the 
Wagner  Act  as  administered  by  the  board.  Taking  advantage  of  the 
workers'  inclination  to  vote  in  favor  of  a  strike,  the  minority  union 
could  point  to  a  favorable  vote  as  evidence  that  it  now  represented 
a  majority,  bringing  turmoil  into  the  collective-bargaining  relation- 
ship. 

Although  the  Smith-Connally  Act  was  the  only  important  labor 
relations  measure  enacted  by  Congress  during  the  war  period,  there 
was  a  great  deal  of  feverish  legislative  activity,  overwhelmingly  anti- 
union in  spirit.  Of  the  many  labor  bills  introduced  perhaps  the  one 
that  came  closest  to  adoption  was  the  Hobbs  measure  to  make  unions 
subject  to  the  anti-racketeering  legislation,  which  passed  the  House 
early  in  1943  but  which  failed  for  the  time  being  in  the  Senate.  Many 
other  proposals  were  introduced  relating  to  strike  limitations,  violence 
and  coercion,  labor  conscrij^tion,  restrictions  on  the  closed  shop,  Wag- 
ner Act  amendment,  prohibition  of  political  contributions  by  unions, 
amendment  of  overtime  provisions,  compulsory  registration  of  unions, 
requirements  for  the  filing  of  financial  data,  and  the  like.  In  June, 
1045,  when  the  war  was  in  its  final  phase,  the  comprphensive  Federal 
Indu«trin.l  Relations  Bill  was  introduced  by  Senators  Ball,  Burton,  and 
Hatch.  The  consideration  of  this  proposal.  howeA^er,  belong  more  prop- 
erlv  to  the  reconversion  period. 

Tlie  antiunion  drive  achieved  more  success  durino-  the  war  years 
in  putting  legislation  on  state  statute  books.  IVIuch  of  this  legislation 
was  enacted  in  states  in  the  South,  West,  and  Southwest  which  had 
achieved  relatively  little  industrialization  in  earlier  years,  but  to 
which  the  war  had  brought  both  more  industrial  emj^loyment  and 
more  vigorous  efforts  at  unionization.  In  1942  California  enacted  its 
"hot  cargo''  act,  prohibiting  secondary  boycotts,  and  five  other  states 
adopted  some  form  of  legislation  reflecting  dissatisfaction  with 
unionism.  The  following  year,  when  most  state  legislatures  were  in 
session,  a  dozen  states  enacted  restrictions,  some  of  them  quite  drastic, 
on  union  activities.  Colorado  and  Kansas  passed  comorehensive  meas- 
ures regulatinc:  unions  and  prohibiting  specified  unfair  labor  practices 
bv  u.nions  and  bv  employers.  Other  states,  including  Florida,  Texas, 
and  Alabama,  also  regulated  union  affairs.  Among  the  many  provi- 
sions in  these  laws  were  those  banning  certain  types  of  strikes, 
restricting  picketing,  prohibiting  violence,  requiring  the  filing  of 
financial  reports,  controlling  expulsions,  limiting  fees,  banning  po- 
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litical  contributions,  and  requiring  licenses  for  imion  organizers  or 
business  agents.  During  the  remainder  of  the  war  period  the  antimiion 
drive  continued  somewhat  abated,  with  emphasis  upon  the  outhawry 
of  the  closed  shop.  In  some  cases  this  was  achieved  through  legislation 
and  in  other  instances  by  means  of  constitutional  amendments.  In 
addition  to  the  measures  that  were  enacted,  there  was  a  great  flood 
of  anitunion  proposals  that  failed  of  adoption. 

The  labor  movement  fouglit  this  legislation  as  vigorously  as  it 
could,  both  by  pressure  on  legislators  before  the  measures  were  adopted 
and  in  some  cases  by  court  challenge  of  constitutionality.  The  temper 
of  labor's  reaction  is  shown  bv  the  statement  of  the  executive  council 
of  the  AF  of  L  that  the  1943  state  legislation 

has  one  fundamental  objective,  that  is,  the  complete  destniction  of  labor  unions, 
or  the  rendering  of  them  so  weak  and  ineffective  as  to  amount  to  virtual  destruc- 
tion. By  these  enactments  there  has  been  launched  in  this  country  the  philosophy 
of  the  totalitarian  states — Fascism — which  includes  the  destruction  of  free  trade 
unionism.^ 

In  this  legislative  drive  to  restrict  and  regulate  unions  the  leader- 
ship was  taken  my  men  and  organizations  that  had  long  been  critical 
of  the  labor  movement.  What  needs  to  be  understood  is  not  their  pro- 
posals, which  had  been  introduced  many  times  before,  but  the  increas- 
ingly receptive  mood  in  which  they  found  legislative  bodies  and 
public  opinion  generally.  Whereas  in  the  mid-1930's  it  was  manage- 
ment's excesses  that  needed  curbing,  now  it  appeared  to  growing  num- 
bers of  people  that  unions  were  in  need  of  similar  treatment.  This  view 
was  carefully  cultivated,  it  is  true,  by  management  groups,  but  behind 
their  propaganda  lay  many  real  union  abuses,  many  instances  of  the 
neglect  by  labor  leaders  of  legitimate  interests  of  union  members,  em- 
ployers, and  the  public. 

Wartime  strikes,  needless  to  say,  loomed  largest  in  the  public  mind 
during  the  ]:)pi-iod  of  hostilities,  though  other  union  abuses  such  as 
arbitrary  denials  of  membership,  autocratic  union  administration,  un- 
fair expulsions  enforced  by  closed-shop  agreements,  improper  handling 
of  funds,  and  jurisdictional  disputes  plaved  their  part  also.  Labor 
leaders  had  acquired  far  greater  power  with  the  passage  of  the  Wagner 
Act,  the  rapid  growth  of  union  membership,  and  the  spread  of  collec- 
tive bargaining  throughout  industry ;  they  had  not  as  quickly  acquired 
a  heightened  sense  of  public  responsibility  or  recognized  a  greater 
need  to  govern  their  own  organizations  so  as  to  insure  honesty  and 
fair  treatment  to  all  parties.  While  building  their  organizations  uDon 
a  foundation  of  guaranteed  rights  and  making  union-  or  closed-shop 
contracts  a  leading  institutional  objective,  they  insisted  that  the  ad- 
ministration of  unionism  was  a  private  affair.  They  freely  admitted 
the  existence  of  abuses,  yet  made  little  real  effort  to  eliminate  them 
while  vigorously  resisting  regiilation.  Such  a  policy  suggests  compari- 
son with  the  practices  and  attitudes  of  management  that  led  to  the 
enactment  of  the  Wagner  Act. 

Labor  emerged  from  the  war  period  with  its  legislative  position 
substantially  Aveakened.  The  Wagner  Act  had  indeed  been  preserved, 
save  for  the  restrictions  in  appropriations  acts;  but  the  temper  of  Con- 
gress, as  shown  in  its  passage  of  the  Smith-Connally  Act  and  the  large 

-*  Report  of  the  Proceedings  of  the  Sixty-third  Annual  Convention  of  the  American 
Federation  of  Labor,  1943,  p.  99. 


667 

number  of  antiunion  bills  introduced,  clearly  showed  a  mounting;  im- 
patience with  wartime  strikes,  with  the  tactics  of  some  labor  leaders, 
and  with  the  internal  practices  of  many  unions.  The  friendliness  of 
Roosevelt  and  the  need  for  a  hiixh  degree  of  national  unity  until  vic- 
tory was  achieved  saved  the  labor  movement  from  the  passage  of 
severely  restrictive  measures.  In  the  states,  particularly  those  in  which 
industrialization  was  limited  and  unionism  weak,  the  great  number  of 
antiunion  bills  introduced  and  the  very  substantial  number  of  them 
adopted  offered  a  forecast  of  the  federal  legislation  that  might  follow 
the  war.  Nor  did  it  help  labor's  fight  against  restrictions  and  regu- 
lation to  apply  the  epithets  "slave  labor"  and  "fascism"  so  freely  to 
the  measures  that  were  proposed,  at  the  same  time  doing  little  of  a 
resolute  nature  to  stamp  out  the  real  abuses  that  had  developed  within 
parts  of  the  labor  movement. 


i  Chapter  14 

POSTWAR  LABOR  LEGISLATION 

Paradoxically  enougli,  it  was  while  the  labor  movement  was  at 
the  peak  of  its  numerical  strength  that  the  long-  legislative  drive  on 
trade-union  rights  culminated  in  the  passage  of  severely  restrictive 
legislation.  Just  as  employers'  callous  and  brutal  treatment  of  their 
employees  had  crj^stallized  public  sentiment  behind  the  principles 
of  the  Wagner  Act,  so  union  indifference  to  public  reactions  had 
helped  to  create  a  climate  of  opinion  in  which  the  Taft-Hartley  Act 
was  possible.  Wartime  strikes,  undemocratic  practices  within  unions, 
strikes  in  violation  of  contract,  denial  of  equal  membei*ship  to  Negroes, 
the  taint  of  racketeering,  jurisdictional  strikes,  and  other  abuses  had 
caused  a  mounting  critical  opinion  against  unions,  and  the  incon- 
venience suffered  by  the  f)ublic  in  the  great  postwar  strike  wave  helped 
solidify  this  opinion.  Had  the  labor  movement  showed  a  willingness 
to  reform  itself,  perhaps  restrictive  legislation  might  have  been 
avoided,  or  if  passed  might  have  been  of  a  mild  nature.  Instead,  while 
offering  no  guarantees  that  they  would  stamp  out  offensive  behavior 
on  the  part  of  their  affiliates,  labor  leaders  attacked  every  proposed 
regulatory  measure  in  extreme  terms,  simultaneously  refusing  to  spe- 
cify any  type  of  regulation  of  admitted  evils  that  they  would  support. 
They  paid  the  penalty  for  their  short-sightedness  with  the  passage 
of  the  Taft-Hartley  Act. 

There  was,  to  be  sure,  a  sustained  propaganda  campaign  against 
unions,  in  which  employers'  organizations,  much  of  the  press,  and  a 
great  many  politicians  joined,  m  which  these  and  other  abuses,  and 
many  of  the  more  defensible  practices  of  unions,  such  as  the  closed 
or  union  shop  and  area  or  nation-wide  collective  bargaining,  were 
attacked.  The  National  Association  of  Manufacturers  carried  on  a 
vigorous  popular  campaign  against  unionism  as  monopoly,  pointing 
to  industry-wide  bargaining,  the  closed  and  the  union  shop,  and  the 
secondary  boycott  as  evidence  of  monopoly  power.  The  NAM  also 
proposed  that  unions  be  obligated  by  law  to  bargain  collectively, 
that  a  strike  be  permitted  only  where  a  majority  of  workers  had 
voted  for  it  by  secret  ballot  under  impartial  supervision,  that  strikes 
not  relating  to  wages,  hours,  or  working  conditions  be  outlawed,  that 
mass-picketing  and  other  forms  of  intimidation  be  prohibited,  and 
that  employers  not  be  required  to  bargain  collectively  with  foremen. 
The  Chamber  of  Commerce  of  the  United  States  advocated  a  very 
similar  program,  likewise  proposing  a  wholesale  revision  of  existing 
labor  legislation,  and  support  for  such  a  move  came  from  many  other 
quarters  as  well.  Yet  employers'  groups  had  conducted  such  cam- 
paigns in  past  years  without  success ;  w^hat  permitted  their  efforts  to 
culminate  in  repressive  legislation  in  the  postwar  years,  in  all  likeli- 
hood, was  the  existence  of  real  abuses  that  the  labor  movement  was 
either  unwilling  or  j)o werless  to  remedy. 
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The  large  number  of  measures  introduced  in  Congress  during  war- 
time to  restrict  the  legal  rights  of  labor  or  to  regulate  unions  in  one 
way  or  another  became  a  veritable  flood  once  hostilities  ceased. 
Although  peacetime  strikes,  even  during  the  critical  reconversion 
l^eriod,  aroused  less  opposition  than  did  wartime  stoppages  and  gave 
less  opportunity  to  congressmen  hostile  to  the  union  movement  to 
present  their  proposals  under  the  guise  of  patriotism,  the  unprece- 
dented volmne  and  seriousness  of  the  1946  strike  wave  aroused  congres- 
sional tempers  at  a  time  when  the  peculiar  wartime  need  for  national 
unity  no  longer  existed. 

The  legislative  proposal  that  attracted  most  attention  in  the  sum- 
mer and  fall  months  of  1945  was  the  Ball-Burton-Hatch  bill,  intro- 
duced by  these  three  senators  in  June,  1945.  This  complex  measure, 
which  had  been  drafted  by  a  group  headed  by  Donald  R.  Richberg, 
was  modeled  in  part  on  the  Railway  Labor  Act  and  included  pro- 
visions for  cooling-off  periods,  adjustment  boards  to  handle  griev- 
ances, voluntary  arbitration,  and  fact-finding  boards.  Under  the  pro- 
posed legislation  strikes  that  would  work  severe  hardship  on  the 
public  could  be  prevented  by  compulsory  arbitration,  with  injunctions 
and  damage  suits  available  where  such  arbitration  awards  were  vio- 
lated. Employees  and  unions,  as  well  as  employers,  could  be  found 
guilty  of  unfair  labor  practices.  Union  security  clauses  were  to  be  re- 
stricted, and  union  acts  interfering  with  management  rights  outlawed. 
Federal  jurisdiction  over  labor  disputes  was  to  be  reduced,  with  wide 
areas  currently  under  the  authority  of  the  NLRB  left  to  the  states. 

The  labor  movement  denounced  this  measure  in  the  most  vigorous 
language.  The  AF  of  L  called  it  "a  bill  tailored  as  a  strait-jacket  for 
Labor,"  Philip  Murray  termed  it  "a  brazen  and  arrogant  endeavor 
to  shackle  labor  and  destroy  trade  unions,"  and  the  CIO  attacked  it  as 
"a  perfect  labor  code  patterned  after  the  Fascist  system." 

The  Ball-Burton-Hatch  bill  [the  CIO  declared]  is  undoubtedly  the  most  bald- 
faced  and  arrogant  attacli  against  labor  ever  launched  in  the  history  of  this 
country. 

Under  the  cloak  of  misleading  slogans  such  as  "Equality  of  treatment  for  em- 
ployer and  employee  alike,"  the  measure  actually  seeks  to  undermine  the  very 
existence  of  labor  unions.  It  nullifies  in  large  measure  the  protections  extended 
to  millions  of  employees  under  the  Wagner  Act,  imposes  upon  labor  organizations 
harsh  and  unjustifiable  reqiiirements,  and  for  the  few  unions  that  may  survive, 
it  devises  further  iron  clad  restrictions.  Not  only  does  the  bill  leave  unions  power- 
less to  combat  open  shop  employers  but  it  actually  invites  and  facilitates  the  adop- 
tion of  open  shop  policies  by  employers.^ 

The  United  Mines  Workers  Journal  asserted  that 

the  Ball  (and  chain)  Bill ...  is  unquestionably  the  most  vicious  measure  designed 
to  undermine  organized  labor,  destroy  collective  bargaining,  regiment  American 
workers  and  promote  strife  that  has  ever  been  introduced  in  the  Federal  Con- 
gress." 

The  labor  movement  pointed  out  that  the  supposedly  impartial  com- 
mittee which  prepared  the  bill  consisted  primarily  of  management 
attorneys  and  businessmen,  with  no  representative  of  labor  partic- 
ipating or  even  consulted. 

Action  on  labor  legislation  was  withheld  while  Congress  waited 
to  see  the  results  of  the  labor-management  conference  of  November, 


^  Congress  of  Industrial  Organizations,  B-B-H,  An  Evil  Bill:  Analysis  of  the  Ball-Biirton- 
Hatch  Bill,  undated,  p.  7. 

-  United  Mine  Workers  Journal,  July  1,  1945,  p.  12. 
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1945.  The  failure  of  the  conference  to  agree  on  most  of  the  basic  issues, 
followed  by  a  series  of  strikes  that  paralyzed  the  national  economy, 
brought  Congress  reconvening  in  January  in  a  mood  to  act.  The  meas- 
ure that  best  suited  the  temper  of  the  legislators  was  the  one  intro- 
duced by  Representative  Francis  Case  of  South  Dakota,  which  would 
require  five  days'  notice  of  a  strike  or  lockout,  and  require  the  parties 
to  maintain  the  status  quo  for  a  total  of  thirty  days  from  the  time  of 
giving  notice  if  the  proposed  tripartite  mediation  board  assumed  jur- 
isdiction. The  bill  would  also  outlaw  boycotts,  permit  unions  to  be  used 
for  contract  violations,  restore  to  the  federal  courts  some  of  their  power 
to  issue  injunctions  in  labor  disputes,  deny  the  protection  of  the  Wag- 
ner Act  to  persons  guilty  of  violence  or  threats,  and  exclude  super- 
visoi'S  from  the  the  pi'ovisions  of  the  Wagner  Act.  In  a  highly  unusual 
procedure  the  Eules  Committee,  controlled  by  a  coalition  of  Republi- 
cans and  southern  Democrats,  cleared  the  measure  for  House  consid- 
eration the  day  after  it  was  introduced,  without  any  opportunity  hav- 
ing been  provided  for  public  hearings  on  the  merits  of  the  proposal. 
With  some  changes  the  House  passed  the  Case  bill  on  February  T  by 
a  vote  of  258  to  155. 

At  hearings  on  the  measure  before  the  Senate  Committee  on  Educa- 
tion and  Labor,  union  spokesmen  lashed  out  at  the  Case  bill.  William 
Green  called  it  "monstrous,'-  declaring  that  it  violated  the  Tliirteenth 
Amendment  to  the  Constitution  forbidding  slavery.  Murray  de- 
nounced the  principle  of  the  cooling-off  provisions  of  tlie  bill,  asserting 
that  months  of  negotiations,  requiring  a  high  degree  of  patience,  often 
preceded  strike  calls.  Secretary  of  Labor  Lewis  B.  Schwellenbach  also 
denounced  the  measure  as  a  "hodge-podge"  that  would  reverse  the 
progress  of  the  last  fifteen  years,  set  the  country  on  the  road  to  indiis- 
trial  warfare  and  government  hy  injunction,  and  crowd  the  federal 
courts  with  labor  disputes.  The  National  Association  of  Manufacturers 
gave  the  measure  qualified  support,  indoreing  it  in  principle  but  de- 
claring it  inadequate  because  it  failed  to  control  jurisdictional  strikes, 
end  monopolistic  practices  of  unioris.  prohibit  strikes  with  political  ob- 
jectives, or  remove  inequities  in  the  Wagner  Act. 

The  Senate  committee  rejected  the  principles  of  the  Case  bill  and 
reported  instead  a  measure  to  encourage  mediation  and  voluntary  arbi- 
tration, with  a  ]:)rovision  to  ban  interference  by  unions  with  the  de- 
livery of  perishable  agricultural  products.  On  the  Senate  floor,  how- 
ever, tlie  advocates  of  more  drastic  labor  legislation  were  in  control, 
and  the  measur-e  was  substantially  rewritten.  In  its  final  form  it  re- 
quired the  parties  to  refrain  from  strikes  or  lockouts  for  sixty  days  if 
a  proposed  Federal  Mediation  Board  proffered  its  services,  authorized 
fact-finding  by  a  presidential  commission  in  public-utilitiy  disputes, 
outlawed  secondary  boycotts,  permitted  unions  to  be  sued  in  the  fed- 
eral courts  for  breach  of  contract,  excluded  supervisory  employees  from 
the  protection  of  the  Wagner  Act,  outlawed  interference  with  inter- 
state com.merce  by  "robbery"  or  "extortion"  as  these  terms  were  de- 
fined, and  made  welfare  funds  illegal  unless  set  up  for  specified  pur- 
poses under  joint  employer-union  administration.  This  new  version 
of  the  Case  bill  came  up  for  final  action  at  the  height  of  the  contro- 
versy over  the  nation-wide  railroad  strike.  On  May  25,  a  few  hours 
after  President  Truman  had  a  joint  session  of  Congress  for  emergency 
powers  to  end  strikes  against  the  government  in  vital  industries,  the 
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Senate  adopted  the  Case  bill  by  a  vote  of  49  to  29.  A  few  days  later 
the  House  accepted  the  Senate's  version  of  the  measure. 

The  labor  movement  urgently  appealed  to  Truman  to  veto  the  bill, 
arguing  that  it  would  not  promote  industrial  peace  and  that  it  was  de- 
signed by  antimiion  forces  to  weaken  organized  labor.  Philip  Murray 
wrote  Truman  that 

the  ill-assorted  conglomeration  of  provisions  ...  is  a  menace  to  sound  labor  rela- 
tions. .  .  .  Not  one  of  them  will  reduce  strikes  or  shorten  their  duration.  All  of 
these  proposals  are  merely  servings  from  a  warmed-over  anti-labor  stew  which 
has  been  kept  brewing  for  the  past  10  years.* 

On  June  11  Truman  vetoed  the  measure,  condemning  it  as  one  that  hit 
at  symptoms  while  ignoring  the  underlying  causes  of  industrial  strife. 
The  bill  would  not  stop  strikes,  he  said,  and  it  would  force  employees 
to  work  under  compulsion  for  private  employers  during  peacetime. 
The  President  declared  that  the  proposed  Mediation  Board  would  not 
be  established  under  sound  principles  of  administration,  and  that  its 
creation  would  not  have  affected  any  of  the  major  disputes  of  the  past 
months.  He  asked  that  Congress  postpone  the  passage  of  permanent 
labor  relations  legislation  pending  a  study  of  the  basic  causes  of  labor 
disputes.  The  House  vote  to  override  the  veto  was  255  to  135,  five  votes 
short  of  the  two-thirds  maj ority  necessary  to  pass  the  measure. 

Congress  was  more  successful  in  1946  with  more  limited  legislation 
aimed  at  particular  union  practices  of  which  is  disapproved.  In  April 
the  President  signed  into  law  a  measure  establishing  criminal  penalties 
for  attempting  to  coerce  radio  broadcasters  to  submit  to  "featherbed- 
ding"  practices.  The  measure,  aimed  at  tactics  employed  by  President 
James  C.  Petrillo  of  the  American  Federation  of  Musicians,  prescribed 
penalties  of  fine  and  imprisonment  for  trying  to  force  broadcasters  to 
hire  more  employees  than  they  needed,  pay  for  services  not  performed, 
pay  unions  for  the  use  of  phonograph  records,  or  pay  again  for  broad- 
casting the  transcript  of  a  previous  program.  Three  months  later  Tru- 
man gave  his  approval  to  the  antiracketeering  bill  sponsored  by  Rep- 
resentative Sam  Hobbs  of  Alabama,  which  made  it  a  felony  to  ob- 
struct, delay,  or  interfere  by  robbery  or  extortion  with  the  movement 
of  goods  in  interstate  commerce.  This  measure  had  been  part  of  the 
vetoed  Case  bill,  and  had  been  specifically  objected  to  by  the  President 
in  his  veto  message  as  failing  to  protect  legitimate  strike  and  picket- 
ing action.  Nevertheless  Triunan  signed  the  antiracketeering  provision 
when  it  was  enacted  separately,  although  Congress  failed  to  add  any 
of  the  safeguards  that  he  had  requested. 

The  day  before  President  Truman  vetoed  the  Case  bill,  a  Supreme 
Court  decision  in  a  relatively  little-laiown  case  created  a  precedent 
for  damage  suits  that  were  to  complicate  and  antagonize  labor-m.an- 
agement  relations  for  months  to  come.*  Five  years  earlier  a  local  CIO 
union  had  lost  a  strike  against  the  INIt.  Clemens  Pottery  Company  in 
Michigan.  A  suit  was  then  filed  against  the  company,  alleging  that  the 
employees  were  required  to  be  at  the  plant  fourteen  minutes  before 
their  official  work  period  began,  in  order  to  grease  their  arms,  put  on 
aprons  and  gloves,  and  otherwise  get  ready  for  the  day's  work.  Sim- 
ilarly, they  were  kept  at  comparable  tasks  for  fourteen  minutes  after 

s  CIO  News,  June  10,  1946. 

*  Anderson  v.  Mt.  Clemens  Pottery  Co.,  328  U.S.  680  (June  10,  1946). 
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their  work-day  was  officially  over,  and  for  all  this  time,  they  declared, 
they  were  entitled  to  overtime  compensation  under  the  Fair  Labor 
Standards  Act, 

In  a  number  of  industries,  especially  in  mining,  varying  and  often 
substantial  amounts  of  time  had  to  be  spent  on  the  employer's  prem- 
ises before  productive  work  could  be  begun.  Much  of  this  time  was 
consumed  in  getting  to  one's  place  of  work,  and  the  rest  was  spent, 
as  in  the  Mt.  Clemens  Pottery,  in  preparatory  work  on  equipment  or 
person.  In  the  mining  industry  in  Europe  the  workers  were  tradi- 
tionally aid  on  a  portal-to-portal  basis,  but  in  this  country  the  practice 
of  face-to-face  pay  had  developed  and  was  preferred  both  by  employ- 
ers and  miners,  who  jointly  had  requested  and  obtained  a  face-to-face 
interpretation  of  working  time  from  the  wage-hour  administration 
following  passage  of  the  Fair  Labor  Standards  Act.  Not  until  war- 
time, when  the  United  JMine  Workers  were  seeking  loopholes  in  the 
wage  stabilization  policy,  was  portal-to-portal  pay  sought  under  the 
Fair  Labor  Standards  Act,  and  in  1945,  by  a  5-to-4  decision,  the  U.S. 
Supreme  Court  had  held  travel  time  in  mines  to  be  work  witliin  the 
meaning  of  that  statute.*^ 

AVlion  the  Mt.  Clemens  Pottery  case  reached  the  Supreme  Court 
in  the  following  year,  this  doctrine  was  expended  to  include  prepara- 
tory work  on  equipment  and  person  as  well  as  travel  time.  This  upset 
the  customary  concepts  of  working  time  held  by  by  unions  and  by 
employers  and  made  the  issue  of  portal-to-portal  pay  an  acute  one 
throughout  much  of  industry.  Employers  protested  that  the  amount 
of  unpaid  time  required  for  a  job  was  normally  considered  when  the 
rate  was  set,  and  there  were  some  unionists  who  agreed  that  morally 
they  had  no  claim  to  additional  compensation.  Such  doubts  generally 
were  cast  aside,  however,  as  unions  saw  an  opportunity  to  collect  sub- 
stantial sums,  or  at  least  hold  the  possibility  as  a  threat  over  the  em- 
ployer's head  in  order  to  win  other  concessions  in  bargaining.  Within  a 
short  time  literally  thousands  of  suits  were  filed  by  unions  or  by  groups 
of  employees  asking  billions  of  dollars  in  back  wages  and  liquidated 
damages.  In  the  state  of  New  Jersey  alone  some  three  hundred  suits 
were  filed,  asking  a  total  of  a  billion  dollars  in  portal-to-portal  com- 
pensation and  damages.  The  AF  of  L  opposed  the  institution  of  such 
suits  for  back  pay  by  its  affiliates,  urging  them  instead  to  settle  dif- 
ferences over  working  time  at  the  bargaining  table ;  the  overwhelming 
majority  of  portal  suits  were  filed  by  CIO  unions. 

In  the  Mt.  Clemens  case  the  Supreme  Court,  after  stating  the 
principles  that  should  apply,  remanded  the  case  to  the  District  Court 
to  determine  the  amount  of  compensable  time  involved,  disregarding 
it  if  negligible.  The  district  judge  later  found  that  the  preparatory 
activity  never  required  more  than  three  minutes  and  that  the  unpaid 
walking  time  for  the  employee  farthest  from  the  time  clock  was  slightly 
over  six  minutes ;  all  this,  he  ruled,  was  negligible,  and  he  therefore 
held  that  no  compensation  was  due.^  This  collapse  of  the  leading  case, 
however,  in  no  way  changed  the  principles  of  the  law,  nor  did  it  afi'ect 

5  Jewpll  Ridge  Coal  Corporation  v.  Local  No.  6167.  Unitpcl  Mine  Workers  of  America    32.5 
U.S.   161    (May  7,  1945).   In  March,  1944,   the  Supreme  Court  had   held  the  underground 
travel  time  of  iron-ore  miners  to  be  working  time  under  the  Fair  Labor  Standards  Act 
Tennessee  Coal,  Iron  &  Railroad  Co.  v.  Muscoda  Local  No.  123,  321  U.S.  590  (March  27, 
1944) . 

8  Anderson  v.  Mt.  Clemens  Pottery  Co.,  69  F.  (Supp.)  710  (Feb.  8,  1947). 
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the  claims  of  workers  who  were  required  to  put  in  more  substantial 
amounts  of  uncompensated  time. 

Here  was  an  issue  ready-made  for  a  Congress  that  was  bitterly 
critical  of  the  labor  movement.  With  a  show  of  moral  indignation 
Congress  enacted  the  Portal-to-Portal  Act  of  1947,  ostensibly  as  emer- 
gency legislation  to  relieve  employers  from  liability  under  the 
Supreme  Court  ruling  in  the  Mt.  Clemens  case.  Actually  the  legisla- 
tion went  far  beyond  this,  abolishing  important  rights  that  workers 
had  enjoyed  since  the  passage  of  the  Fair  Labor  Standards  Act.  Under 
the  Portal-to-Portal  Act,  employees  were  to  be  paid  only  under  the 
express  provisions  of  a  contract  or  a  practice  in  effect  at  their  place 
of  employment,  thus  barring  preliminary  working  time  that  had  been 
compensable  prior  to  the  Mt.  Clemens  decision  under  court  rulings  or 
the  regulations  of  the  wage-hour  administration.  Since  unions  could 
change  the  terms  of  their  contracts  in  the  future,  the  chief  effect  of 
these  provisions  would  be  felt  by  unorganized  workers  covered  by  the 
Fair  Labor  Standards  Act — workers  who  in  general  received  the  lowest 
rates  and  were  most  in  need  of  protection  by  goverimiental  action. 
The  Portal-to-Portal  Act  also  established  a  two-year  limitation  statute 
for  wage  and  hour  claims,  permitted  court  judgements  for  back  pay 
to  be  compromised,  and  relieved  employers  of  all  liability  under  the 
Fair  Labor  Standards  Act  if  they  could  show  that  they  relied  in  good 
faith  on  any  administrative  ruling  of  any  federal  agency. 

The  entire  labor  movement,  whatever  its  attitude  toward  portal 
suits,  bitterly  resented  this  congressional  action  stripping  workers  of 
long-established  rights  and  giving  employers  immunities  that  they  had 
not  possessed  before  the  Mt.  Clemens  decision  was  handed  down.  The 
rest  of  the  labor  movement  generally  subscribed  to  the  biting  cominent 
of  the  United  Mine  Workers  Journal  that  the  "anti-portal  pay  bill  of 
1947  creates  a  virtual  paradise  for  chiselers."  ^ 

By  the  time  the  portal-to-portal  controversy  reached  its  climax  a 
thorough  revision  of  the  country's  basic  law  was  well  under  way.  When 
the  Eightieth  Congress  assembled  early  in  January,  1947,  after  the 
sharp  swing  to  the  right  in  the  1946  congressional  elections.  President 
Truman  sought  to  head  off  drastic  changes  in  the  labor  law  by  offer- 
ing, in  his  State  of  the  Union  message,  a  moderate  four-point  program 
to  reduce  industrial  strife.  The  President  proposed  that  unjustifiable 
practices  such  as  jurisdictional  strikes,  secondary  boycotts  in  pursuit 
of  improper  objectives,  and  strikes  or  lockouts  to  control  the  interpre- 
tation of  existing  contracts  be  outlawed;  that  facilities  within  the 
Department  of  Labor  for  assisting  collective  bargaining  be  extended  ; 
that  socal  legislation,  covering  social  security,  housing,  national 
health,  and  minimum  wages,  be  extended  and  broadened  to  alleviate 
the  causes  of  workers'  insecurity;  and  that  a  temporary  joint  com- 
mission be  appointed  by  Congress  and  lihnself  to  inquire  into  the  en- 
tire field  of  labor-management  relations.  The  subjects  that  the  com- 
mission would  examine  were  to  include  nationwide  strikes  in  vital 
industries,  the  best  methods  for  carrying  out  the  collective-bargaining 
process,  and  the  underlying  causes  of  labor-management  disputes. 

The  dominant  elements  in  Congress  were  in  no  mood  for  such  a  mild 
program.  On  the  very  day  that  Congress  met,  seventeen  labor  bills 

"  United  Mine  Workers  Journal,  May  15,  1947,  p.  7. 
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were  introduced  in  the  House,  with  the  Senate  not  far  behind.  Within 
two  weeks,  more  than  a  hundred  bills  aimed  at  the  labor  movement 
had  been  introduced.  A  nmnber  of  these,  including  revised  versions  of 
the  Case  bill,  were  designed  to  overhaul  the  nation's  basic  labor  law ; 
others  had  more  limited  objectives,  such  as  to  outlaw  the  closed  shop, 
prevent  industry-wide  bargaining,  prohibit  union  political  activity, 
restrict  the  right  to  strike,  or  limit  the  establishment  of  health  and 
welfare  funds.  "Union-Busting  Is  the  Favorite  Capitol  Hill  Sport 
These  Days"  read  the  headline  on  a  Washington  story  in  the  organ  of 
the  Amalgamated  Clothing  Workers.^ 

The  antilabor  drive  in  Washinglon  was  matched  by  one  in  the  state 
capitals.  In  1946,  though  relatively  few  of  the  state  legislatures  were 
in  regular  session,  a  number  of  measures  aimed  at  the  closed  shop  and 
other  union  practices  were  enacted.  This  was  but  a  trickle  of  antiunion 
legislation,  however,  compared  to  the  flood  that  followed  in  1947, 
when  over  thirty  states  passed  laws  restricting  tb.e  rights  of  the  labor 
movement.  These  laws  forbade  the  closed  shops,  limited  tlie  use  of  the 
checkoff,  restricted  the  right  to  strike,  established  unfair  labor  prac- 
tices for  unions,  banned  union  political  activity,  required  unions  to 
register  and  file  financial  reports,  regulated  union  fees  and  elections, 
prohibited  secondary  boycotts,  limited  picketing,  regulated  disputes 
in  public  utilities,  and  in  other  ways  limited  the  rights  that  unions  had 
previously  enjoyed.  This  tremendous  outpouring  of  antiunion  legis- 
lation in  the  states  went  hand-in-hand  with  the  legislative  drive  in 
Washington  that  culminated  in  the  Taft-Hai-tley  Act. 

As  the  attack  on  the  principles  of  the  Wagner  Act  mounted,  there 
was  a  visible  change  in  NLRB  decisions,  evidently  in  response  to  the 
temper  of  Congress  and  in  the  hope  of  warding  off  di-astic  amendment 
of  the  Act.  The  board  noted,  in  a  statement  submitted  in  JNIarch,  1947, 
to  the  Senate  Committee  on  Labor  and  Public  Welfare,  that  since  July, 
1945,  it  had  made  significant  changes  in  policy  with  regard  to  "free 
speech"  of  employers,  strikes  in  violation  of  contract,  lack  of  good- 
faith  bargaining  by  unions,  strikes  against  the  certification  of  rival 
unions,  the  sanctity  of  contracts,  supervisory  personnel,  and  other  is- 
sues. Almost  all  of  these  changes,  it  should  be  noted,  were  in  the  direc- 
tion of  narrowing  the  rights  that  unions  had  previously  enjoyed  under 
board  rulings. 

In  his  report  to  the  1947  convention  of  the  CIO,  Philip  Murray 
asserted : 

Even  prior  to  the  passage  of  the  Taft-Hartley  Act.  the  National  Labor  Rela- 
tions Board  in  administering  the  Wagner  Act  was  in  headlong  retreat  from  the 
policies  originally  established  under  the  Wagner  Act. 

As  a  result  of  the  Board's  decisions,  the  rights  of  strikers  under  the  Act  were 
watered  down  and  made  meaningless.  The  obligation  to  bargain  collectively  be- 
came an  empty  formula  as  a  result  of  backward  interpretations  of  the  Act.  Like- 
wise, the  Board  .  .  .  commenced  the  practice  of  refusing  to  disestablish  labor 
organizations  which  it  found  to  be  company-dominated.  Finally  .  .  .  the  Board 
made  a  dead  letter  of  the  provisions  of  the  Act  dealing  with  employer  interference, 
coercion  and  restraint. 

In  matters  of  representation  the  Board's  record  was  also  disappointing.  In 
case  after  ease  the  Board  insisted  uix)n  carving  out  crafts  from  established  in- 
dustrial units.* 


8  The  Advance,  .Taniiary  15.  1947. 

»  Final  Proceedings  of  the  Ifinth  Constitutional  Convention  of  the  Congress  of  Industrial 
Organizations,  1947,  p.  86. 
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Tlie  board's  administration  of  the  "Wagner  Act,  Murray  concluded, 
constituted  an  open  invitation  to  employers  to  attempt  to  destroy 
unions  built  up  after  years  of  struggle.  At  the  same  time,  the  board 
continued  to  be  under  attack  from  tlie  AF  of  L  for  prejudice,  particu- 
larly in  the  regional  offices,  in  favor  of  the  CIO,  and  for  its  ''biased  and 
odious"  policy  with  regard  to  the  separation  of  craft  groups  from  in- 
dustrial-bargaining units. 

While  the  NLRB  was  under  attack  by  Congress,  by  employers'  or- 
ganizations, and  by  both  the  CIO  and  AF  of  L  as  well,  one  of  its  most 
controversial  rulings  received  the  approval  of  the  United  States  Su- 
preme Court.  After  changing  its  mind  several  times  in  foremen  cases, 
the  board  had  finally  held,  in  the  Packard  Motor  Car  Company  case, 
that  the  Wagner  Act  required  an  employer  to  bargain  collectively  with 
the  union  representing  its  supervisory  employees.  In  a  five-to-four  de- 
cision the  Supreme  Court  on  March  10, 1947,  upheld  the  board's  ruling 
that  foremen  were  employees  within  the  meaning  of  the  Wagner  Act, 
and  that  they  could  not  be  denied  the  rights  thereby  conferred  on  em- 
ployees because  they  acted  in  the  interests  of  the  employer.^"  The  de- 
cision, coming  when  it  did,  created  almost  a  certainty  that  it  would  be 
reversed  in  the  legislation  that  Congress  was  then  fashioning. 

In  his  testimony  before  the  House  Labor  Committee  on  February  26, 
1947,  William  Green  vigorously  condemned  the  various  bills  that  had 
been  introduced  to  ban  the  closed  shop  and  the  checkoff,  forbid  sec- 
ondary boj^cotts,  impose  cooling-off  periods,  require  compulsory  arbi- 
tration, outlaw  jurisdictional  strikes,  and  weaken  the  Wagner  Act. 
Green  denied  that  it  was  defeatist  or  negative,  as  some  charged,  to  op- 
pose legislation  of  the  type  that  had  been  proposed ;  on  the  contrary, 
he  asserted, 

opposition  to  legislation  that  is  ill-considered,  that  will  produce  incalculable 
harm  to  our  national  economy  and  welfare,  is  the  affirmative  duty  of  every  con- 
structive citizen  and  group.  The  truth  is  that  the  sponsors,  not  the  opponents, 
of  anti-labor  legislation  are  defeatist  and  negative.  It  is  they  who  proceed  on 
the  completely  repudiated  premise  that  the  organized  American  worker  is  cal- 
lously indifferent  to  his  duties  and  obligations." 

Nevertheless  Green,  in  the  most  significant  admission  that  he  had 
yet  made,  conceded  that  some  changes  in  the  Wagner  Act  might  be 
desirable.  The  AF  of  L,  he  stated,  would  not  oppose  amendments  to 
guarantee  "free  speech"  to  employers;  to  compel  the  registration  of 
unions,  so  long  as  licensing  was  not  involved ;  or  to  require  the  filing 
of  union  financial  statements. 

The  conduct  of  the  hearings  held  by  the  labor  committees  of  both 
the  House  and  the  Senate  showed  conclusively  that  bills  severely 
restricting  union  rights  would  be  reported  favorably  by  both  bodies ; 
and  there  was  little  doubt,  in  view  of  the  voting  on  the  Case  bill 
the  previous  spring,  that  a  powerful  antiunion  coalition  existed  in 
each  house  of  Congress.  The  labor  movement,  in  the  crucial  late  win- 
ter and  spring  months  of  1947,  sought  to  mobilize  all  the  political 
pressure  it  could  to  defeat  the  measures  being  shaped  against  it. 
"Defend  your  union!"  Philip  Murray  urged  all  CIO  affiliates  in 
March. 


i»  Packard  Motor  Car  Co.  v.  National  Labor  Relations  Board,  330  U.S.  485  (March  10, 
19471. 

^'■Amendments  to  the  National  Labor  Relations  Act.  Hearings  before  the  Committee  on 
Education  and  Labor,  House  of  Representatives,  SOth  Congress,  1st  Session,  1947,  p.  1660. 
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Your  union  is  in  trouble  [Murray  warned].  Its  strength  to  bargain  for 
bigher  wages  is  being  attacked  in  Congress.  The  House  and  Senate  are  con- 
sidering more  than  200  bills  to  hog-tie  labor.  Some  bills  ban  union  security. 
Some  forbid  industry-wide  bargaining.  Some  would  force  unions  and  employers 
into  lengthy  and  expensive  suits  in  court.  Nearly  every  form  of  union  activity  is 
attacked  in  one  bill  or  another.^ 

The  labor  movement  felt  keenly  that  both  the  House  and  the  Sen- 
ate committees  were  prejudiced  against  it,  that  antilabor  majorities 
in  both  groups  had  closed  minds  where  the  intere.sts  of  organized 
labor  were  concerned.  Nowhere  was  this  antilabor  bias  more  apparent, 
from  the  point  of  view  of  union  leaders,  than  in  the  choice  of  com- 
mittee consultants  and  technical  advisers,  who  included  several 
management  attorneys  who  had  long  opposed  the  union  movement 
in  court  proceedings.  What  particularly  infuriated  the  union  move- 
ment was  the  appointment  of  Gerald  D.  Reilly,  former  member  of 
the  NLRB  whose  rulings  labor  had  bitterly  opposed,  as  consultant 
to  the  Senate  committee.  In  a  letter  to  Chairman  Robert  A.  Taft  of 
the  Senate  committee  Philip  Murray  demanded  that  Reilly's  ap- 
pointment be  rescinded  because  of  his  bias  and  partisanship  and  his 
'•known  and  demonstrated  animus  toward  organized  labor."  ^^ 

The  House  committee,  of  which  Representative  Fred  A.  Hartley, 
Jr.,  of  New  Jersey  was  chairman,  was  ready  to  act  fir.st.  Its  bill,  re- 
ported favorably  to  the  House  on  April  11,  prohibited  the  closed 
shop,  restricted  collective-bargaining  to  a  company-wide  basis,  de- 
nied bargaining  rights  to  unions  officered  by  Communists,  provided 
for  a  seventy-five-day  "cooling-off"  and  fact-finding  period  enforced 
by  injunction  in  the  case  of  work  stoppages  threatening  public  health 
or  interest,  outlawed  strikes  unless  at  least  five  union-management 
conferences  had  been  held  and  the  majoritv  of  workers  in  the  plant 
had  voted  to  reject  the  employer's  final  offer,  prohibited  the  use  of 
coercion  or  the  refusal  to  bargain  collectively  by  employees,  regulated 
intei-nal  union  practices,  prohibited  mass-picketing  and  secondary 
boycotts,  made  some  types  of  strikes  subject  to  suit  under  the  anti- 
tru.st  laws,  required  union  registration  and  annual  reports  to  the  De- 
partment of  Labor,  prohibited  union  contributions  in  elections  in- 
volving federal  office,  specifically  permitted  unions  limited  to  a  single 
company  provided  they  were  not  company  dominated,  required  craft 
unionism  where  a  majority  of  the  craftsmen  desired,  provided  that 
unions  might  be  sued  for  breach  of  contract,  and  excluded  supervisory 
employees  from  the  provisions  of  the  bill.  This  comprehensive  and 
complicated  measure,  which  according  to  Hartley  was  adequate  but 
"tough"  compared  to  the  one  likely  to  emerge  in  the  Senate,  came  be- 
fore the  House  on  April  15  under  a  rule  that  limited  general  debate  to 
six  hours.  Two  days  later  the  House  passed  the  measure  by  a  vote  of 
308  to  107.  The  CIO  summarized  the  Hartley  bill  for  its  members  under 
the  heading,  "20  Wavs  to  Wreck  Trade  Union.s  I"  i* 

On  the  same  day  that  the  House  acted,  the  Senate  committee  reported 
favorably  a  measui-e  that  Avas  inild  onlv  bv  comparison  with  the  Hnrt- 
lev  bill.  The  Taft  bill  established  unfair  labor  practices  in  which 
unions  were  proliil^ited  to  engage,  outlawed  the  closed  and  I'ogulated 
the  union  shop,  required  a  sixty-day  notice  for  teimination  or  modifi- 

1=  no  News,  March  10.  1947. 
!■*  Ihid..  Jlaroh  24.  1047. 
"  Ihid.,  April  21,  1947. 
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cation  of  a  coiitract.  permitted  employers  to  adjust  grievances  with 
individual  employees,  protected  craft  bargaining  units,  permitted  peti- 
tions for  elections  to  be  filed  by  emploj-ers,  made  provision  for  decerti- 
fication petitions  by  groups  of  employees,  restricted  the  right  of  strik- 
ers to  vote  in  bargaining  elections,  provided  for  the  registration  and 
the  filing  of  annual  reports  by  unions  with  the  Secretary  of  Labor, 
limited  the  period  in  which  unfair  labor  practice  charges  could  be 
filed,  required  the  board  to  give  prioritj-  to  certain  charges  that  could 
be  filed  only  against  unions,  eliminated  an  employers  duty  to  bargain 
collectively  Vv'itli  unions  of  supervisors,  facilitated  damage  suits  against 
unions  for  violations  of  contract,  made  administrative  changes  in  the 
NLRB,  and  provided  for  injunctions.  cooling-ofT  periods,  and  boards 
of  inouiiT  in  strikes  affectino;  substantiallv  an  entire  industry  and 
imperiling  national  health  or  safety. 

Senator  Taft  and  several  of  his  colleagues,  while  supporting  the 
committee  bill  as  a  substantial  step  forward,  expressed  regret  that 
certain  evils  were  not  covei-ed  at  all,  or  covered  inadequately.  They 
would  offer  amendments  to  the  bill,  they  stated,  to  outlaw  interference 
or  coercion  by  unions  with  the  rights  of  employees,  give  unions  local 
autonomy  in  bargaining  rights,  require  joint  employer-union  adminis- 
tration of  welfare  funds,  and  outlaw  secondary  boycotts  and  jurisdic- 
tional strikes.  The  committee  minority  asserted,  on  the  other  hand, 
that 

this  bill  is  designed  to  weaken  the  effective  program  of  labor  legislation  which 
has  been,  with  great  pains,  built  up  over  the  years.  It  would  be  destructive  of 
much  that  is  valuable  in  the  prevention  of  laljor-management  conflicts.  It  con- 
tains many  barriers,  traps,  and  pitfalls  that  can  only  make  more  difficult  the 
settlement  of  disputes.  Its  principal  results  would  be  to  create  misunderstanding 
and  conflict,  and  to  aggravate  the  imbalance  between  wages,  prices,  and  profits 
which  already  endangers  our  prosperity.^^ 

The  Senate  amended  the  committee's  bill  to  make  coercion  of  employees 
by  unions  an  unfair  labor  practice,  to  prohibit  the  certification  of 
unions  ofHcered  b}^  Communists,  and  to  expressly  authorize  "fi-ee 
s]>eech''  for  employers  and  employees.  HoAvever,  it  defeated,  by  the 
margin  of  a  single  vote,  Taft's  effort  to  restrict  industry-wide  bargain- 
hig.  The  Senate  tlien  adopted  the  bill  by  the  overwhelming  vote  of 
68  to  24.  The  measure  tha,t  emicrged  from  the  conference  committee 
that  reconciled  the  Taft  and  Hartley  bills  resembled  the  Senate  meas- 
ure more  than  its  even  more  extreme  Plouse  counterpart. 

On  June  20  President  Truman  vetoed  the  bill  on  the  grounds  that 
it  was  a  clear  threat  to  the  successful  working  of  our  democratic 
society  and  that  it  would  go  far  toward  weakening  trade  unions  and 
destroying  national  miity.  He  analyzed  the  complicated  measure  sec- 
tion by  section  to  make  clear  his  many  objections  and  to  show  in  what 
specific  ways  the  bill  yiolated  the  principles  he  found  essential  to 
the  public  welfare.  Taken  as  a  whole,  Truman  declared,  the  bill  would 

reverse  the  basic  direction  of  our  national  labor  policy,  inject  the  Government 
into  private  economic  affairs  on  an  unprecedented  scale  and  conflict  with  im- 
portant principles  of  our  democratic  society.  Its  provisions  would  cause  more 
strikes,  not  fewer.  It  would  contribute  neither  to  industrial  peace  nor  to  economic 
stability  and  progress.  It  would  be  a  dangerous  stride  in  the  direction  of  a 
totally  managed  economy.  It  contains  seeds  of  discord  which  would  plague  this 
nation  for  years  to  come." 


1''  Federal  Labor  Eelations  Act  of  19^7,  Minority  Vieics,  SOth  Congress,  1st  Session,  Senate 
Report  105.  Part  2.  194T.  p.  1. 

10  A"ew  York  Times,  June  21,  1947. 
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Unmoved  by  the  President's  plea,  the  House  at  once  overrode  the 
veto  by  a  vote  of  331  to  83,  and  three  days  later  the  Senate  followed 
suit  by  a  vote  of  68  to  25.  In  both  houses  a  substantial  number  of 
Democrats  joined  the  Republican  majority  to  place  the  Taft-Haitley 
measure  on  the  statute  books,  for  the  first  major  revision  of  our  labor 
relations  legislation  since  the  adoption  of  the  Wagner  Act  twelve  years 
earlier. 

As  the  legislative  fight  neared  its  climax,  the  labor  movement  sought 
by  every  means  at  its  command  to  arouse  its  membership  and  the  gen- 
eral public  and  to  bring  pressure  on  the  White  House  and  on  members 
of  Congress.  The  AF  of  L  widely  attacked  the  Taft-Hartley  measure 
as  a  "slave  labor"  bill,  and  Philip  Murray  denounced  it  as  "the  first 
real  step  toward  the  development  of  fascism  in  the  United  States." 
Attacks  of  this  nature,  bordering  on  the  hysterical,  may  have  served 
their  purpose  in  arousing  union  members,  but  bore  little  relation  to 
the  substance  of  the  bill.  Equally  unfounded  were  the  passionate 
arguments  of  the  bill's  defenders,  many  of  whom  presented  it  as  a  bill 
of  rights  for  the  individual  workingman,  as  a  "worker  emancipation" 
act  that  would  free  employees  from  the  tyranny  of  labor  leaders.  The 
truth,  of  course,  lay  well  between  these  extremes. 

Nor  did  Philip  Murray  contribute  to  an  understanding  of  the  leg- 
islative process  by  declaring,  after  the  measure  was  enacted  by  Con- 
gress, that 

the  Taft-Hartley  bill  was  conceived  in  sin ;  that  it  was  a  sinful  piece  of  legis- 
lation, and  that  its  promoters  were  diabolical  men  who,  seething  with  hatred,  de- 
signed or  contrived  this  ugly  measure  for  the  purpose  of  imposing  their  wrath 
upon  the  millions  of  organized  and  unorganized  workers  throughout  the  United 
States  of  America." 

An  AF  of  L  publication  was  nearer  the  truth  when  it  stated,  in  the 
final  days  before  passage,  that  "the  entire  Bill  is  conceived  in  a 
spirit  of  vindictiveness  against  unions,  rejection  of  collective  bar 
gaining  and  the  principle  of  equality  between  employer  and  union." 

This  is  not  the  place  to  attempt  a  complete  analysis  of  the  com- 
plicated Taft-Hartley  Act,^''  which  opened  up  a  new  chapter  in 
American  labor  law.  If  the  roots  of  Taft-Hartley  were  to  be  found, 
at  least  in  large  measure,  in  the  industrial  relations  conflicts  and  the 
controversial  practices  of  unions  during  the  war  and  reconversion 
periods,  its  enactment  marks  the  most  convenient  point  of  demarca- 
tion between  the  reconversion  period  proper  and  the  postwar  era.  Yet 
the  conclusion  is  inescapable  that  Congress  was  interested  less  in  cur- 
ing union  abuses  than  in  using  them  as  an  excuse  for  weakening  the 
organized  labor  movement.  This  is  seen,  for  example,  Taft-Hartley 's 
exaggerated  concern  for  individual  bargaining,  its  requirement  that 
the  NLRB  give  priority  of  attention  to  offenses  of  which  only  unions 
could  be  guilty,  and  its  inclusion  of  remedies  against  every  real  or 
fancied  union  abuse,  whether  germane  or  not  to  the  primary  purpose 
of  the  measure. 

Congress  lost  an  opportunity  to  contribute  to  sound  labor  relations 
and  industrial  peace  by  its  failure  to  encourage  union  growth  and  col- 

"  Final  Proceedings  of  the  Ninth  Constitutional  Convention  of  the  Congress  of  Industrial 
Organizations.  1947.  p.  22. 

^^  Labor's  Monthly  Survey,  American  Federation  of  Labor.  .Tune,  1947,  p.  1. 

10  For  such  an  analysis  see  Harry  A.  Millis  and  Emily  Clark  Brown,  From  the  Wagner  Avt 
to  Tnft-Hortletr  A  Stiidn  of  National  Labor  Policy  and  Labor  Relations  (Chicago  :  Univer- 
sity of  Chicago  Press,  1950). 
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lective  bargaining  while  curbing  the  exercise  of  arbitrary  union 
power  against  the  legitimate  interests  of  union  members,  would-be 
members,  employers,  and  the  general  public.  This  could  not  be  accom- 
plished by  a  measure  obsessed  with  protecting  the  rights  of  those 
workers,  however,  few  they  might  be,  who  had  no  faith  in  collective 
bargaining,  nor  by  a  law  more  concerned  vrith  putting  legal  weapons 
into  the  hands  of  employers  than  with  encouraging  them  to  reach  mu- 
tually acceptable  agreements  with  their  organized  employees.  The 
losers  were  not  likely  to  be  labor  leaders  of  the  John  L.  Lewis  type, 
whose  behavior  helped  from  the  climate  of  opinion  in  Avhich  the  Taft- 
Hartley  Act  was  possible,  but  whose  power  could  not  easily  be  broken 
by  changes  in  the  basic  labor  law ;  nor  were  they  likely  to  be  the  mem- 
bers of  unions  strong  enough  to  withstand  financial  loss  and  organiza- 
tional setback.  The  real  losers,  more  likely,  would  prove  to  be  those 
least  able  to  withstand  loss — the  small,  struggling  unions  and  the  mil- 
lions of  workers  still  unorganized,  whose  path  to  successful  organiza- 
tion and  economic  gain  now  became  more  difficult. 


20.  (Source:  Harry  A.  Millis  and  Emily  Clark  Brown,  chs.  8,  9, 
and  10  of  From  the  Wagner  Act  to  Taft-Hartley,  Chicago,  The 
University  of  Chicago  Press  [1950] ) 


Chapter  8 


THE  BACKGROUND  OF  THE  TAFT-HARTLEY  ACT. 
I.  LABOR,  EMPLOYERS,  AND  GOVERNMENT 

In  the  Labor-Management  Relations  Act  of  1947  national  labor 
policy  turned  sharply  toward  the  "right,"  after  fifteen  years  of  follow- 
ing the  road  marked  by  the  Norris-La  Giiardia  and  the  Wagner  Acts. 
Although  inevitably  modified  in  some  respects  during  the  war,  the 
major  reliance  for  working  out  problems  had  been  upon  free  collective 
bargaining,  once  the  inequality  of  bargaining  power  which  had  re- 
sulted from  the  employers'  economic  position  and  from  court  restric- 
tions on  union  activities  had  been  reduced.  In  contrast  with  congres- 
sional attitudes  in  1935  when  the  Wagner  Act  met  little  serious  opposi- 
tion in  Congress,  in  1947  the  Taft-Hartley  Act  was  passed  by  an  over- 
whelming majority  in  tlie  House  of  Representatives  and  by  the  two- 
thirds  necessary  to  override  the  presidential  veto  in  the  Senate,  The  new 
legislation  not  only  met  the  clear  need  for  limited  amendments  to  the 
Wagner  Act  but  also  went  much  farther  into  detailed  regulation  of 
labor  i-elations.  Drastic  chauges  were  made  not  only  in  the  Wagner  Act 
but  also  in  the  basic  law  of  labor.  The  dramatic  shift  in  the  climate  of 
opinion  in  Congress,  and  in  state  legislatures  also,  reflecting  changes 
in  public  attitudes,  needs  more  analysis  than  we  can  give  here.  Never- 
theless, some  major  factors  in  the  extremely  complicated  situation  out 
of  wliich  the  new  legislation  came  can  be  indicated.  The  next  two  chap- 
tevs  will  then  consider  the  development  of  legislation  in  the  states  and 
in  Congi-ess  from  1935  to  1947, 

During  the  fifteen  years  from  the  depth  of  the  depression,  organized 
labor  had  grown  greatly  in  membership  and  power.  It  had  added  some 
twelve  million  members  to  its  rolls,  under  the  influence  of  the  protec- 
tion afl^orded  by  the  Wagner  Act  along  with  new  methods  and  attitudes 
in  organizing  and  the  expansion  of  industry  and  shortage  of  labor  ac- 
companying the  defense,  war,  and  postwar  periods  of  prosperity  and 
full  employment.  Many  organizations  survived  which  might  not  have 
survived  under  the  old  "bare  kmickles"  order.  And  collective  bargain- 
ing, although  some  of  it  the  result  of  "shotgun  weddings,"  had  become 
more  and  more  the  general  fact  in  most  important  fields  of  industrial 
endeavor.  There  were  more  big  unions — Teamsters,  Steelworkers, 
Automobile  Workers,  INIine  Workers,  and  others — as  well  as  the  build- 
ing crafts,  railway  workers,  and  others  whose  power  had  not  essentially 
changed  during  these  years.  Unions  powerful  in  terms  of  members  and 
financial  resources  could  in  time  of  stress  conduct  huge  strikes  with 
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^Daralj^zing  effects  upon  large  sections  of  the  economy  and  drastic  re- 
percussions in  the  press  and  upon  attitudes  of  much  of  the  public.  The 
unions  for  the  most  part  survived  the  test  of  the  major  1945-46  strikes 
and  reconversion  stresses  and  were  continuing  strong  in  the  second 
postwar  year.  This  was  in  marked  contrast  to  1920,  when  two  years 
after  the  Armistice  a  number  of  major  strikes  had  been  broken,  and  a 
well-organized  open-shop  offensive  was  already  under  way  and  show- 
ing its  effects  in  many  industries  and  many  sections  of  the  country. 
Changes  in  the  balance  of  power  in  many  sectors  of  industrial  life  had 
become  very  clear  by  two  years  after  the  close  of  World  War  11.  Those 
who  sought  to  curb  union  power  therefore  turned  to  the  legislative 
field. 

]Most  of  the  arguments  for  changes  in  the  labor  laws,  both  federal 
and  state,  from  i9o9  on,  can  be  summed  up  in  three  major  points: 
(1)  under  existing  laws  organized  labor  had  come  into  a  dominant 
position  in  industry;  it  had  too  much  power  and  there  was  need  to 
effect  a  balance;  (2)  many  of  the  unions  had  not  developed  a  neces- 
sary sense  of  responsibility  to  industry  and  the  public,  or  to  indi- 
vidual employees  and  union  members,  correlative  to  their  protected 
rights;  and  (3)  labor  organizations  should  be  under  the  same  or 
equivalent  limitations  and  i-esponsibilities  as  rested  upon  employers; 
the  need  was  for  a  national  labor  policy  which  would  "equalize"  the 
law  and  insure  "equitable"  administration  of  laws.  In  the  name  of 
equalization,  also,  some  would  relieve  management  from  at  least  a 
part  of  existing  limitations  under  federal  law  or  weaken  the  adminis- 
tration of  that  law  where  it  was  thought  to  rest  too  heavily  upon 
employers. 

First,  a  few  preliminary  comments  on  these  points  are  needed.  The 
word  "power"  needs  to  be  defined  in  meaningful  terms.  Does  it  mean 
power  to  question  management  rules  or  certain  of  those  rules  adopted 
in  nonunion  days?  Does  it  mean  power  to  press  seriously  for  bargain- 
ing about  practices  which  have  become  the  accepted  rule  in  other 
plants  or  industries?  Does  it  mean  power  of  a  single  union  dealing 
with  many  small  employers  to  get  standardized  wages,  hours,  and 
other  conditions  and  make  them  common  to  all  firms  in  the  market, 
to  the  exclusion  of  substandard  conditions  and  firms?  Does  it  mean 
power  to  close  down  the  operations  of  tlie  many  plants  of  a  huge  cor- 
poration or  to  close  down  an  industry  crucial  in  a  locality  or  the 
nation?  Or,  to  change  the  drift  of  the  question,  does  it  mean  power 
greater  than  is  possessed  by  the  emploj^er  with  whom  the  union  deals  ? 
Situations  vary.  There  may  be  powerful  unions  and  associations  of 
employers,  as  in  Pacific  Coast  shipping;  strong  unions  facing  great 
corporations  in  mass  production ;  division  among  unions  as  they  face 
nation-wide  operations  such  as  those  of  Western  Union;  unions  in 
manv  areas  in  the  earlv  sta2:es  of  dealins;  or  trying  to  deal  with  larije 
chain-store  companies;  strong  unions  like  the  Teamsters,  in  highly 
strategic  position  as  they  deal  with  thousands  of  employers,  many  of 
them  small ;  a  great  union  and  associations  of  small  employers  orga- 
nized in  order  to  meet  the  union  on  a  more  equal  footing;  great  textile 
mill  chains  in  many  of  whose  mills  unions  have  never  achieved  even 
a  precarious  hold:  and  many  other  combinations  and  permutations 
of  power  relationships.  In  spite  of  the  impressive  over-all  figures  indi- 
cating union  strength,  the  disparities  are  very  great,  with  the  balance 
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on  this  side  here,  and  the  other  side  there.  No  indiscriminate  weaken- 
ing of  the  povrer  of  unions  could  be  expected  to  do  justice  or  promote 
equality. 

With  respect  to  irresponsibility,  experience  with  arbitration  and 
in  the  National  Labor  Relations  I^oard  shows  many  instances  of  de- 
ficient sense  of  responsibility  both  among  officers  and  members  of 
labor  organizations  and  among  employers.  On  the  other  hand,  most 
experienced  men  have  a  sense  of  fairness  when  thej^  come  to  know 
the  facts.  It  must  be  noted  too  that  for  responsibility,  both  union  and 
employer  must  have  sufficient  ])ower  to  maintain  their  organization 
and  perform  their  functions.  The  problem  is  then  how  to  make  a 
sense  of  fairness  and  responsibility  more  general.  What  will  assist  in 
effectuating  and  what  will  militate  against  this  end  ? 

"Equalizing  the  law"  is  an  old  plea,  increasingly  used  in  the  later 
years.  Much  of  it  was  sales  talk  with  little  basis  in  fact.  Some,  though 
not  all,  of  the  proposals  to  "equalize  the  Wagner  Act"  were  unrealistic, 
based  on  misunderstanding  of  the  facts  or  seemingly  with  other  ob- 
jectives behind  them.  Yet  the  slogans  were  highly  appealing  and 
received  a  great  deal  of  support.  The  need  was  for  careful  analysis 
and  carefully  drawn  legislation  to  remedy  any  situations  lacking  a 
proper  balance  between  organized  labor  and  management  from  the 
standpoint  of  public  interest.  Much  of  the  attack  upon  the  Wagner 
Act  with  its  demand  for  restrictive  legislation,  however,  in  spite  of  the 
slogans  was  in  reality  aimed  simply  at  reducing  the  power  of  unions. 
It  reflected  a  struggle  over  industrial  and  political  power. 

Turning  from  these  generalities,  we  consider  some  factors  in  actions 
of  unions,  employers,  and  goverim^ient  which  contributed  toward  the 
1947  "legislative  climate"  and  the  new  framework  for  the  relations  of 
labor  and  employers. 

TJNIOlSr  FACTORS 

Organized  labor  and  collective  bargaining  on  the  whole  had  func- 
tioned Avell  when  the  essentials  of  the  Wagner  Act  and  the  assump- 
tions imderlying  it  had  been  complied  with.  Certainly  during  the  years 
of  preparedness  and  the  war  the  great  mass  of  unions  were  very 
loyal,  minimizing  strikes  and  slow-downs,  consenting  to  longer  hours 
of  work,  relaxing  working  rules,  and  seeking  intensive  individual 
application  by  those  on  jobs,  so  that  more  was  accomplished  and 
more  goods  and  weapons  turned  out  than  had  been  thought  pos- 
sil)le.  Union  and  worker  attitudes  and  efforts  made  their  great  con- 
tribution to  the  result,  along  with  technological  advance  and  man- 
agement  emciencv. 

^^liile  the  general  labor  record  was  an  excellent  one  during  the 
perilous  years  of  1941-45,  there  were  "quickies"  and  stoppages,  most 
of  them  officially  disavowed  and  sometimes  the  leaders  disciplined. 
Some  stoppages  and  slow-downs  will  inevitably  occur,  especially  when 
most  unions  are  still  young,  when  many  of  their  members  have  not 
yet  become  union  men  at  heart,  and  many  if  not  most  of  their  officers 
are  inexperienced.  Management,  from  top  management  to  supervisors^ 
likewise  was  fi-equently  inexperienced  in  collective  bargaining,  im- 
mersed in  solving  its  produciton  problems,  and  sometimes  not  possessed 
of  the  best  judgment.  Management  sometimes  caused  impatience  and 
low  morale  by  saying  to  workers,  "Of  course  you  should  have  more 
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money,  but  the  War  Lalx)r  Board  bureaucrats  won't  let  us  give  it  to 
you."  Sometimes,  too,  manpower  was  being  wasted,  at  least  tempo- 
rarily, and  foremen  said,  "l^liat's  the  hurry?"  But  the  most  trouble- 
some factor  where  there  were  '"quickies"  or  stoppages  or  bad  morale 
appears  to  have  been  failure  to  recognize  the  importance  of  good 
grivance  machinery  and  its  timely  and  considerate  use.  Sometimes 
this  was  due  simply  to  inexperience  on  both  sides.  Not  infrequently, 
however,  it  reflected  failure  of  management  fully  to  accept  collective 
bargaining  and  the  need  for  working  out  as  many  issues  as  possible 
at  home.  Instead,  too  often  it  was  said,  "Take  it  to  the  Labor  Board." 
And  delays  in  the  government's  handling  of  cases  added  to  the  wide- 
spread unrest.  During  the  war  the  immediate  responsibility  for  stop- 
pages and  slow-downs  seems  to  have  rested  about  equally  upon  man- 
agement and  upon  the  unions  in  organized  trades.  The  War  Labor 
Board  in  some  cases  penalized  unions  for  irresponsibility  in  violating 
the  no-strike  pledge.  In  a  number  of  important  cases  during  or  after 
the  war,  management  and  unions  worked  out  "union  responsibility" 
and  "management  security"  clauses  in  an  effort  to  meet  this  problem.^ 
But  some  thought  that  the  solution  was  to  be  found  in  new  legislatior 
"to  make  unions  responsible," 

Wartime  federal  agencies  which  necessarily  were  established  to  . 
handle  industrial  relations  problems  on  the  whole  functioned  well. 
Yet  it  became  necessary,  or  at  any  rate  advantageous,  for  both  man- 
agement and  unions  "to  run  to  Washington"  for  aid  in  resolving  their 
problems  or  for  authoritative  settlements.  Indeed,  some  strikes  were 
designed  to  get  cases  acted  on  quickly  or  favorably.  Su,^gestions  or 
directives  from  Washington  extensively  repla<?ed  collective  bargain- 
ing, especially  where  union-management  relations  were  new.  For  the 
war  years,  therefore,  the  lessons  concerning  normal  procedures  and 
the  sense  of  responsibility  which  develop  with  collective  bargaining 
experience  failed  to  be  learned  by  many  m.anagers  or  by  many  union 
officials  and  the  rank  and  file.  On  V- J  Day  there  were  large  "awkward 
squads,"  who  had  still  to  a  considerable  extent  to  learn  these  lessons. 

In  occasional  cases,  also,  unions  both  young  and  old  engaged  in 
behavior  which  gave  some  basis  for  the  frequent  claim  that  imions 
failed  to  "bargain  in  good  faith."  Sometimes  it  was  the  inexperienced 
official  of  a  new  union,  sometimes  the  rather  arbitrary  demand  of  an 
old  and  strong  union,  which  brought  forth  this  comment.  An  occa- 
sional union  negotiator  acted  as  though  the  obligation  to  try  to  reach 
agreement  was  all  on  the  other  side  of  the  bargaining  table.  When  a 
powerful  union  laid  down  its  contr'act  with  a  "Sign  here"  ultimatum, 
even  though  this  was  the  standard  contract  established  by  collective 
bargaining  in  the  area,  the  employer's  resentment  was  understand- 
able. When  such  a  union  was  prepared  to  back  its  ultimatiun  by  a 
boycott,  although  it  had  not  always  been  careful  to  organize  a  ma- 
jority of  the  employees  first,  the  employer's  resentment  was  thor- 
oughly justified.  When  the  International  Typographical  Union  in- 
sisted'tliat  its  international  laws,  some  of  which  dealt  with  worlring 
conditions,  were  not  subject  to  negotiation  or  arbitration,  its  action 
was  more  appropriate  to  an  earlier  time  when  only  the  workers  were 

1  Cf.  the  Ford  and  Kaiser  agreements.  New  York  Times,  January  10,  1946 ;  February 
25,  1946;  May  21,  1946. 
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organized  and  working  conditions  were  decided  by  union  action  than 
to  one  of  modern  collective  bargaining. 

Ajiother  source  of  friction  and  considerable  grief  to  employers  and 
the  public  as  well  was  found  in  the  active  division  of  the  labor  move- 
ment. Some  of  this  was  inevitable  during  the  phenomenal  expansion 
in  union  membership  and  collective  bargaining  which  followed  the 
rise  of  the  CIO  and  its  stimulus  to  the  older  unions.  More  and  more 
money  was  spent  on  organizing  campaigns.  Some  of  the  increasing 
number  of  paid  organizers  were  of  limited  and  short-range  vision. 
The  major  part  of  the  efforts,  at  least  in  earlier  years,  was  devoted  to 
organizing  the  unorganized.  But  as  the  larger  plants  and  the  major 
industries  were  increasingly  brought  within  the  fold,  the  temptation 
to  expand  by  annexing  the  other  fellow's  members  was  substantial,  and 
considerable  energy  was  expended  in  such  efforts.  Competition  be- 
tween rival  unions  and  the  possibility  that  workers  could  shift  their 
affiliation  from  one  union  to  another  exerted  considerable  influence  for 
democratic,  honest,  and  effective  unionism.  But  the  competition  and 
raids  created  difficulties  also.  Lasting  agreements  not  to  raid  were 
the  exception;  promises  with  respect  to  wage  advances,  job  security, 
and  improved  working  conditions  all  too  frequently  greatly  exceeded 
what  could  reasonably  be  expected;  shortcomings  of  management  at 
times  were  exaggerated  in  the  union's  propaganda;  and  a  premium 
was  placed  on  secessions  from  one  organization  and  signing  up  with 
another;  needed  discipline  was  frequently  sacrificed  by  militant 
unions.  Factionalism  and  the  left-right  struggle,  within  and  between 
unions,  frequently  intensified  the  conflicts.  Related  problems  arose 
from  the  expansion  of  the  jurisdictions  of  many  of  the  international 
unions.  Frequently  tliese  jurisdictions  seriously  overlap,  even  among 
imions  within  the  same  national  federation.  This  causer  more  juris- 
dictional disputes.  Many  an  employer  willing  to  do  the  "right  thing" 
found  himself  "in  the  middle." 

Such  disputes  were  commonly  solved  by  elections  conducted  by  the 
NLRB.  Nevertheless,  they  were  not  always  "solved."  Unless  the  results 
of  an  election  were  really  conclusive  and  the  losing  organization  lost 
hope  of  a  "comeback,"  it  frequently  renewed  its  organizing  efforts  and 
then  petitioned  for  a  new  election,  when  an  existing  contract  did  not 
clearly  constitute  a  bar,  and  sometimes  when  it  did.  The  Board,  of 
course,  developed  rules  under  which  these  petitions  were  processed  or 
dismissed.  But,  in  any  event,  bargining  for  the  new  contract  was  held 
up  while  the  question  of  representation  was  being  settled.  There  was 
delay  of  some  weeks,  frequently,  even  for  a  consent  election,  and  of 
many  months  for  a  hearing  and  ordered  election.  In  a  minor  but  in- 
creasing number  of  cases  still  more  time  was  reqiured  to  investigate 
and  rule  on  challeuges  and  objections  to  elections.  Freqeuntly  "stalling" 
entered  in.  All  this  inevitably  had  an  influence  on  the  morale  and 
efficiency  of  the  workers  and  on  production.  Then,  if  a  new  organiza- 
tion became  the  representative  of  the  employees,  the  new  contract  had 
to  be  thrashed  out  and  new  representatives  dealt  with.  This  rivalry 
between  competing  unions  all  too  frequently  became  a  management 
"headache."  A  divided,  competitive  labor  movement,  in  spite  of  its 
indications  of  vitality,  levied  a  heavy  tax  on  management  and  on  public 
understanding. 
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Nor  is  this  the  entire  story.  Important  unions  sometimes  used  their 
power  by  strikes,  picketing,  or  boycotts  to  force  employees  to  join  the 
union,  or  to  change  their  union  affiliation,  regardless  of  the  results 
of  elections  or  other  evidence  of  their  free  choice,  or  while  a  repre- 
sentation issue  was  still  unsettled.-  The  problem  of  such  coercion  by  a 
union  to  force  an  employer  to  violate  the  law,  by  recognizing  a  union 
otlier  than  one  representing  the  majority  of  his  employees,  had  found 
no  complete  solution  under  the  Wagner  Act.  A  Xew  York  State  court, 
however,  held  that  picketing  by  a  defeated  union  of  an  employer 
who  had  entered  into  a  contract  with  a  certified  union  could  be  en- 
joined.^ The  ULRB  in  many  cases  sought,  by  setting  aside  collusively 
made  contracts,  to  protect  its  authority  in  representation  cases  and 
the  freedom  of  workers  to  choose  their  bargaining  representative. 
But  the  breakdown  of  jurisdictional  lines,  extreme  competition  for 
members,  and  the  willingness  of  a  minority  of  powerful  unions  to 
turn  from  the  election  process  to  persuasion  supported  by  picketing 
or  boycotting  in  some  cases  wrought  serious  damage  to  the  rights  of 
employees  under  the  Wagner  Act  and  to  the  sense  of  justice  of  em- 
ployers who  were  willing  to  live  in  accordance  with  the  law.  Jurisdic- 
tional disputes  over  work  assignments  when  these  resulted  in  strikes 
also  seemed  to  employers  and  the  public  a  particularly  unjustifiable 
kind  of  strike. 

Abuses  under  closed-shop  contracts,  too,  in  rival  union  situations, 
gave  the  labor  movement  another  black  mark.  Occasionally  the  in- 
cumbent union  used  its  contract  to  try  to  perpetuate  itself  in  power, 
regardless  of  the  desires  of  its  members  as  to  affiliation,  by  expelling 
and  then  demanding  the  discharge  of  any  who  wished  to  advocate  a 
change  to  a  different  union.'*  This  occurred  even  or  perhaps  especially 
when  the  origin  of  the  closed-shop  contract  was  somewliat  question- 
able. Here  again  the  failure  of  the  union  movement  to  eliminate  these 
abuses  gave  support  to  the  demand  for  regulation  by  law. 

Picketing  and  boycotting  took  various  forms  and  frequently  led  to 
charges  of  irresponsibility  against  the  unions.  Some  of  the  criticized 
practices  occurred  in  connection  with  rival  union  disputes,  some 
merelv  in  an  effort  to  extend  organization  in  unorganized  sectors. 
Some  of  thera  were  clearly  l^eyond  the  bounds  of  reasonable  action 
from  the  standpoint  of  public  interest  or  that  of  employers  and  of 
other  employees. 

]Most  picketing  was  still  of  an  old  simple  type  with  a  few  employees 
stationed  near  a  struck  plant  to  apprise  workers  of  the  fact  that  a 
strike  was  in  effect  and  to  persuade  them  not  to  work  as  "scabs." 
It  might  be  accompanied  only  by  trivial  remarks,  or  it  might  involve 
serious  "intimidation,*'  "coercion,"  or  even  "violence"  as  these  terms 
are  used  by  th.e  courts.  For  some  years,  however,  with  rapid  organi- 
zation and  with  jnany  large  plants  involved  in  strikes,  and  with  con- 
siderable protection  of  picketing  under  the  Xorris-La  Guardia  Act, 
much  was  lieard  of  mass  picketing,  by  verv  large  groups,  running  up 
to  hundreds  or  even  thousands  on  occasion,  with  the  aid  of  large 
numbers  of  supporters  normally  employed  elsewhere  and  of  sympa- 
thetic mem.bers  of  the  community.  Sometimes  access  to  the  plant  was 

2  Supra,  eh.  6.  pp.  216-33. 

3  Tnfra,  ch.  12,  pp.  4.57-.^8. 
*  St/pro,  ch.  6,  pp.  210-16. 
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denied  to  management  and  to  clerical  and  other  employees  not  di- 
rectly involved  in  the  dispute.  If  the  plant  tried  to  operate — less  fre- 
quently done  under  the  Wagner  Act  than  when  unionism  was  less 
strong — there  was  danger  of  violent  clashes  between  strikers  and 
strikebreakers.  In  the  "stay-in"  strike,  considerably  used  in  the  early 
years  of  rapidly  expanding  organization  as  an  improvement  on  picket- 
ing, management  was  locked  out  and  kept  otT  the  job,  of  course  with- 
out sanction  at  common  or  statute  law.  While  strike  violence  appar- 
ently decreased  during  the  life  of  the  Wagner  Act  in  direct  ratio  to 
the  extent  to  which  the  right  to  organize  was  accepted,  coercion  and 
violence  are  more  likely  to  occur  when  picketing  is  on  a  large  scale. 
Mass  picketing  has  been  widely  condemned  as  coercive. 

Boycotts  are  of  a  great  variety.  They  had  been  used  in  recent  years 
more  widely  than  at  any  time  since  the  1880's  when  both  the  AFL 
and  the  Knights  of  Labor  tried  to  bring  them  under  control.  Their 
increased  use  is  to  be  explained  partly  by  the  rivaliy  between  AFL 
and  CIO,  partly  by  the  fact  that  labor  was  "on  the  march,"  largely 
by  the  effect  of  the  Morris-La  Guardia  Act  in  limiting  the  issuance  of 
restraining  orders  by  the  federal  courts,  and  seemingly  by  a  rather 
general  feeling  that  any  beliavior  not  enjoinable  under  that  Act,  as 
interpreted  by  the  Supreme  Court,  had  been  made  lawful.  Some  unions 
attempted  to  organize  retail  outlets  of  various  sort,  by  picketing  and 
boycotting  restaurants  and  small  stores,  rather  than  by  directly  organ- 
izing the  workers  themselves;  when  successful  they  often  obtained 
closed  shops  without  regard  to  the  desires  of  the  employees.  Teamsters 
frequently  used  their  power  of  refusing  to  haul  materials  in  or  out, 
either  to  support  efforts  of  other  unions  to  organize  certain  plants  or 
stores  or  to  induce  employers  and  employees  to  accept  and  sign  con- 
tracts with  the  Teamsters.  Boycotts  of  "nonunion"  materials  and  tools 
were  freqeuntly  used  in  many  different  situations.  A  retailer  might 
be  picketed  because  he  sold  a  product  of  a  nonunion  manufacturer 
who  paid  substandard  wages.  Or  members  of  one  union  might  refuse 
to  work  on  rnaterial  hauled  or  delivered  or  processed  by  nonunion 
men,  this  again  in  an  effort  to  protect  workers  in  the  industry  from 
substandard  labor  conditions  in  unorganized  plants.  Another  type 
important  particularly  in  New  York  was  a  boycott  against  products 
made  elsewhere,  sometimes  even  under  contract  with  unions  affiliated 
with  the  same  international,  in  order  to  protect  local  employers  and 
craftsmen  from  any  outside  competition  from  products  manufactured 
and  sold  at  lower  prices.  Such  well-known  attempts  at  "balkanization 
of  the  market"  as  that  of  AFL  Electrical  Workers  and  employers  in 
New  York  City  illustrate  this  much-criticized  practice.^ 

Even  sucli  summary  discussion  as  this  indicates  differences  among 
these  situations  and  in  the  extent  to  which  they  might  l3e  justified  by 
efforts  of  a  union  to  organize  and  eliminate  substandard  conditions 
which  threaten  the  welfare  of  its  members.  But  it  is  clear  that  certain 
unions  were  much  criticized,  and  open  the  criticism,  for  unjustifiable 
actions  in  this  area.  Some  of  their  methods  were  coercive  of  employees, 
employers,  and  the  public  and  contraiy  to  the  rights  of  others  under 
the  Wagner  Act  as  well  as  of  other  public  interests.  They  gave  support 
to  the  frequent  arguments  that  "union  monopolies"  were  endangering 
the  public  interest. 

5  Allen  Bradley  Co.  v.  Local  Union  No.  S,  IBEW,  325  U.S.   797    (1945). 
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Another  set  of  union  actions  which  led  to  serious  criticism  had  to 
do  with  the  internal  affairs  of  unions.  Although  many  unions,  probably 
the  great  majority,  are  democratic  in  government  and  responsible 
toward  their  membership,  well-known  abuses  of  a  minority  created 
much  unfavorable  publicity.  Thus  certain  unions  capitalized  on  war 
conditions  and  charged  excessive  dues  to  war  workers  under  closed- 
shop  contracts.^  The  fact  that  "there  is  no  evidence  that  dues  are  gen- 
erally exorbitant  .  .  .  and  relatively  few  unions  charge  exorbitant 
initiation  fees,  and  not  many  workers  are  affected  by  them"  "  was  less 
well  understood  by  the  public  than  the  fact  that  abuses  did  exist. 
Most  unions  also  make  financial  reports  to  their  members,  and  many 
publish  them  so  that  they  are  available  to  the  public,  but  some  unions 
have  been  lax.^  Although  the  problem  of  racketeering  in  unions  had 
apparently  decreased  greatly  from  its  heyday  in  the  1920's  and  IDSO's, 
glaring  instances  of  financial  dishonesty  of  miion  officers  still  ap- 
peared in  the  court.  In  addition,  the  admission  requirements  of  some 
unions  were  open  to  criticism,  when  they  still  discriminated  on  racial 
grounds,  or  when  they  used  their  closed-shop  provisions  with  restric- 
tion on  membership  to  limit  entrance  to  the  industry.  They  were  also 
enough  complaints  that  rights  of  individual  members  were  sometimes 
abused  by  arbitrary  union  discipline,  expulsions  for  vague  offenses 
or  for  "political"  purposes,  and  by  undemocratic  "miion  bureaucra- 
cies" to  arouse  feeling  for  governmental  regulation    in  this  area. 

Union  leadership  was  fully  aware  of  these  serious  problems  in  its 
own  house.  Behind  the  scenes  there  were  discussions  of  whether  labor 
could  work  out  its  own  "bill  of  labor  rights  and  duties."  But  individual 
union  autonomy,  lack  of  unity  in  the  labor  movement,  fears  of  in- 
ternal opposition  and  of  giving  encouragement  to  antiunion  forces, 
all  prevented  any  proposal  from  labor  itself  to  deal  with  the  admitted 
abuses.^  All  this  made  it  easier  for  others  to  obtain  support  for  rather 
drastic  revisions  of  the  laws,  when  more  constructive  solutions  might 
have  been  found  in  law  or  otherwise,  had  labor  leadership  taken  more 
responsibility  on  these  points. 

Finally,  probably  most  im.portant  of  all  in  supporting  the  wide  im- 
pression that  unions  were  too  powerful  and  irresponsible  were  war- 
time strikes  by  a  few  unions,  notably  the  United  Mine  "Workers,  and 
the  great  strike  wave  in  the  reconversion  year  of  1945-46.  But  before 
these  matters  can  be  discussed  we  need  to  turn  to  factors  on  the 
employers'  side  of  the  picture  and  to  things  done  and  not  done  by 
government  itself,  which  by  1947  helped  to  bring  about  the  crisis 
over  labor  laws. 

EMPLOYEES  AND  EMPLOYEE  ASS0CL.\TI0NS 

Employers  no  more  than  labor  organizations  can  be  spoken  of  as 
all  reflecting  the  same  ^dews,  influenced  by  the  same  customs  and 

"  This  is  however  to  be  blamed  partly  on  the  government,  which  early  in  the  war 
permitted  unions  with  few  members  to  collect  dues  from  aU  new  workers.  Later  the  situa- 
tion  was  to  some  extent  rectified  under  government  pressure. 

T  Philip  Taf  t,  "Dues  and  Initiation  Fees  in  Labor  Unions,"  Quarterly  Journal  of  Eco- 
nomics, fiO  (1946),  231-.32. 

8  The  Hod  Carriers  Union  in  1941  made  its  first  financial  report  in  thirty  years,  covering 
over-all  totals  of  monthly  receipts  and  expenditures  for  each  year.  American  Civil  Liber- 
ties Union,  Democracy  in  Trade  Unions   (New  York.  194."?),   pp.   .59-60. 

*  Cf.  "The  Congress,  the  Public,  the  Unions,"  Lahor  and  Nation,  1  (February-March, 
1946),  23-26;  A.  H.  Raskin,  "Labor  Missed  the  Boat,"  Labor  and  Nation,  1  (June-July, 
1946),  29-30  ;  Business  Week,  March  1,  1947,  p.  6. 
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experience,  and  motivated  in  the  same  way,  either  at  one  time  or  at  all 
times  throughout  a  twelve  years'  history.  With  few  exceptions  em- 
ployers who  were  vocal  from  the  introduction  of  the  Wagner  Bill  to 
its  enactment  into  law  expressed  opposition.  From  then  on  the  majoi- 
associations  in  industry  followed  a  fairly  consistent  line  of  opposition, 
although  this  necessarily  took  somewhat  different  form  after  the  basic 
principles  of  the  Wagner  Act  appeared  rather  thoroughly  established 
in  law.  Individual  employers  varied  extensively  among  themselves 
and  over  the  years.  Their  attitudes  were  affected  by  experience  and  by 
other  factors  in  the  environment;  but  many  of  them  came  to  a  much 
greater  degree  of  acceptance  of  the  Wagner  Act  and  of  collective  bar- 
gaining than  seemed  to  be  true  of  major  spokesmen  for  the  business 
community. 

Employe!'  associations 

The  National  Association  of  Manufacturers,  with  its  affiliated  and 
co-operating  organizations,  led  the  opposition  to  the  Wagner  Act 
from  the  start  until  sweeping  amendment  was  achieved  in  1947.^'^ 
It  fought  the  passage  of  the  Act,  organizing  pressure  against  it  in 
1934-35."  After  the  failure  of  this  effort  the  NAM  argued  that  the  Act 
could  not  be  applied  to  manufacturing  industries  and  that  the  majoi'- 
ity-rule  principle  was  unconstitutional,  and  for  some  time  it  encoui'- 
aged  an  attitude  of  noncompliance  on  the  part  of  its  members.  In  De- 
cember, 1935,  it  recommended  repeal  of  the  Act.^'-  Prominent  mem- 
bers of  the  NAM  were  among  those  whose  injunction  suits  to  prevent 
the  NLRB  from  holding  hearings  were  effective  in  interfering  with 
the  administration  of  the  Act  in  its  first  two  years.^^  Some  of  them 
were  large  users  of  labor  spy  systems  during  this  period."  Other  asso- 
ciations, too,  played  their  part  in  the  opposition,  prominent  among 
them  the  National  ]\Ietal  Trades  xissociation,  which  told  its  meml^ers 
that  the  Act  was  unconstitutional  and  unenforceable.  The  Liberty 
League's  report,  to  the  same  effect,  had  wide  publicity.^^ 

^^len  to  the  great  surprise  of  the  business  community  the  Supreme 
Court,  in  April,  1937,  upheld  the  constitutionality  of  the  Wagner  Act, 
a  shift  in  the  character  of  the  opposition  was  necessary.  But,  to  say  the 
least,  the  attitudes  expressed  by  the  major  spokesmen  of  business 
toward  the  new  national  labor  policy  Avere  negative  and  grudging. 
The  Chamber  of  Commerce  of  the  United  States  late  in  April,  1937, 
began  a  campaign  for  amendment  of  the  Act  to  add  regulation  of 
certain  "unfair  labor  practices"  of  employees.^^  It  pointed  out  that, 

^"  In  1947  the  NAJVI  reported  a  membership  of  16,500.  and  affiliation  through  the  National 
Industrial  Council  with  347  other  employers'  associations  with  over  40,000  members,  in 
.35  state  associations,  185  trade  associations,  and  150  local  associations.  Carroll  E.  French, 
The  Role  of  Employe) ff'  Associations  in  Industrial  Relation  (New  York  :  Industrial  Rela- 
tions Counselors.  Inc.,  194.S). 

For  an  anal.vsis  of  NAM  history  and  policy,  criticizing  it  or  "extreme  conservatism''  and 
"rationalization  of  narrow  group  self-interest,"  and  claiming  that,  led  by  representatives  of 
a  very  small  number  of  large  industrial  firms,  it  was  not  truly  representative  of  its 
membership  or  of  American  industry  as  a  whole,  see  Alfred  S.  Cleveland,  "NAM  :  Spokes- 
man for  Industry?"  Harvard  Business  Revior.  20  (1948),  353-71.  Of.  also  "Renovation 
in  N.A.M.,"  Fortune,  38  (July,  1948),  72-75,  16.5-09. 

^  U.S.  Senate,  Committee  on  Education  and  Labor,  Violations  of  Free  Speech  and  Rights 
of  Laior,  National  Association  of  Manufacturers,  Report  No.  6,  Pt.  6,  76th  Cong.,  1st  Sess., 
1939.  pp.  75-122,  cited  as  La  Follette  Committee  Reports. 

-^  Ibid.,  Tip.  122-32. 

"  ^upra,  ch.  2,  p.  39. 

"  La  Follette  Committee  Reports,  National  Association  of  Manufacturers,  pp.  130-32, 
142-53. 

15  Infra,  p.  295. 

^^  New  York  Times,  April  28.  1937.  The  Chamber  was  reported  in  1946  to  have  some 
2,500  affiliated  local  Chambers  of  Commerce. 
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while  the  Act  was  constitutional,  issues  as  to  the  wisdom  of  the  policy 
were  still  open.  It  gave  no  indication  of  full  acceptance  of  the  policy 
of  the  Act  but  emphasized  the  lack  of  control  over  labor  activities. 
It  suggested  that  employers  should  secure  the  advice  of  counsel  as  to 
"the  extent  of  their  obligations,  if  any,  under  the  statute,"  and  that 
they  should  raise  the  question  of  jurisdiction  and  enter  ""a  vigorous 
and  complee  defense''  if  a  complaint  were  filed.  A  resolution  adopted 
by  the  Chamber  on  April  29,  1937,  made  no  mention  of  collective 
bargaining  and  recommended  "equalizing*'  amendments  to  the  Act 
and  state  and  federal  legislation  to  regulate  union  activity.^"  The 
NAM,  shortly  after  the  Supreme  Court  decisions,  distributed  for 
bulletin-board  use  an  analysis  of  the  Act  which  conspicuously  failed 
to  emphasize  the  positive  rights  provided  for  employees  or  the  paral- 
lel duties  of  employers.  It  argued  that  employee  representation  plans 
were  not  outlawed  and  distributed  suggestions  on  how  to  transform 
them  into  "independent  unions."  In  May,  1937,  it  adopted  a  labor 
relations  program  which  indicated  preference  for  individual  bargain- 
ing and  went  only  so  far  as  to  say  that,  if  this  became  impossible,  then 
there  should  exist  "means  of  cooperative  collective  negotiation  be- 
tween individual  employees  and  managements."  The  board  of  direc- 
tors approved  suggestions  for  amendment  of  the  Act  and  voted  "its 
opposition  to  the  primary  basis  of  government  efforts  to  prevent  labor 
disputes  by  stimulating  union  recognition."  ^^  The  amendments  pro- 
posed included  a  provision  against  "coercion  from  any  source,"  re- 
striction of  the  right  to  be  recognized  as  bargaining  agent  to  organiza- 
tions which  met  given  tests,  and  restriction  on  certain  types  of  strikes. 
Concern  was  expressed  foi  he  rights  of  those  who  did  not  want 
unions  and  should  be  free  from  coercion  to  join.^^  It  is  understand- 
able that  to  the  NAM,  long  committed  to  an  "open-shop"  program, 
the  walls  of  its  world  must  have  appeared  shaken  when  the  Supreme 
Court  permitted  the  government  to  interfere  with  old  antiunion  prac- 
tices, and  when  in  the  mass  movement  of  the  1937  strike  wave  tlie  CIO 
encroached  on  the  strongholds  of  antiunionism.  The  General  jMotors 
agreement  with  the  UAW-CIO,  following  the  sit-down  strike,  had 
been  signed  in  February,  1937,  and  the  Carnegie-Illinois  Steel  agree- 
ment with  the  Steel  Workers  Organizing  Committee,  CIO,  in  March. 
The  drive  for  amendment  of  the  Act  then  began  in  earnest,  as  part 
of  a  real  power  struggle.  The  NAISI  had  begun  in  1937  a  long-range 
program  to  influence  public  opinion.  It  attempted  by  various  types  of 
publicity  and  by  working  with  various  cormnunity  groups  to  promote 
understanding  of  industry  and  of  the  free-enterprise  system  as  the 
sponsors  imderstood  it.  This  propaganda  campaign  in  its  earlier  years 
was  described  in  some  detail  in  reports  of  the  La  Follette  Committee. 
Using  radio,  news,  cartoons,  editorials,  advertising,  leaflets,  and  other 
devices,  often  with  their  source  not  disclosed,  the  "educational  pro- 
gram" reached  every  important  industrial  community.  It  was  sum- 
marized thus  by  the  La  Follette  Committee : 

"  Chamber  of  Commerce  of  the  United  States,  Federal  Regulation  of  Lahor  Relations 
(Washington.  D.C.,  May  1937).  esp.  pp.  13,  19-20. 

1*  La  Follette  Committee  Reports,  National  Association  o/  Manfaucturers,  pp.  135-37, 
140-42  ;  cf.  also  U.S.  Senate.  Subcommittee  of  the  Committee  on  Education  and  Labor, 
Hearings.  Violation  of  Free  Speech  and  Riqhts  o/  Labor,  75th  Cong.,  od  Sess.,  Pt.  17,  pp. 
7624.  7628.  7645-65,  and  76th  Cong..  1st  Sess..  Pt.   35,  pp.   14071-76. 

i^New  York  Times,  April  22,  1937  ;  July  1,  1937. 
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Its  message  was  directed  against  "labor  agitators,"  against  governmental 
measvxres  to  alleviate  industrial  distress  against  labor  unions,  and  for  the  ad- 
vantages of  the  status  quo  in  industrial  relations,  of  which  company-dominated 
unions  were  still  a  part.  Antiunion  employers  and  local  employers'  association 
executives  used  the  proimganda  material  ...  to  combat  the  organizational  drive 
of  unions  in  local  industrial  areas.^ 

How  the  belligerent  employers'  associations  in  some  of  the  states  en- 
couraged antimiionism,  organized  resistance  to  collective  bargaining 
even  after  the  passage  of  the  Wagner  Act,  and  promoted  anti-closed- 
shoj)  and  other  restrictive  state  legislation  is  shown  in  the  La  Follette 
Committee's  reports  on  employers'  asociation  in  California.-^ 

By  1938-39  both  the  Chamber  of  Commerce  -  and  the  NAM  ^^  had 
approved  detailed  programs  for  amendment  of  the  Wagner  Act,  and 
they  supported  the  moves  in  Congress  for  investigation  of  the  Board 
and  revision  of  the  Act.  Both  groups  argued  that  the  Act  had  in- 
creased strife  and  created  new  inequalities  in  industry.  It  must  be  said 
also,  however,  that  by  this  time  the  American  Federation  of  Labor, 
disturbed  by  Board  policies  which  in  some  instances  supported  CIO 
unions  against  the  AFL,  was  proposing  amendments  too,  and  thus 
gave  considerable  aid  to  the  employers'  drive  against  the  Act.^*  In 
June,  1940,  after  the  House  had  passed  the  Smith  Bill  amending  the 
Act,  the  NAM  called  on  the  Senate  to  act  promptly,  in  order  to  enable 
industry  "to  make  its  maximvim  contribution  to  national  defense."  It 
stated  without  qualification — for  the  first  time  so  far  as  we  have  seen — 
that  the  NxOI  "does  not  oppose  collective  bargaining,"  but  it  sought 
"to  correct  unsound  legislation  so  that  it  may  operate  for  the  social 
benefit  of  the  whole  people."  -^ 

The  1938^0  drive  for  abridging,  corrective,  "equalizing,"  or  emas- 
culating amendments  failed,  because  of  lack  of  merit  or  because  the 
Senate  Committee  on  Education  and  Labor  was  opposed  to  them,  at 
any  rate  at  that  time.  Perhaps  the  revelations  by  the  La  Follette  Com- 
mittee, with  its  discrediting  evidence  on  antiunion  acivities  of  em- 
ployers and  employer  associations,  helped  to  defeat  the  move.  But 
there  must  have  been  some  correlation  between  this  drive  and  the  fact 
that  the  movement  for  restrictive  legislation  got  well  under  way  in  the 
states  in  1939,  with  the  first  laws  extensively  regulating  union  activi- 
ties adopted  in  four  states,  two  of  which  had  earlier  enacted  "Baby 
Wagner  Acts."  26 


-"  La  Follette  Committee  Reports,  National  Association  of  Manufacturers,  p.  218,  chs.  5,  6. 

^  For  a  summary,  see  La  Follette  Committee  Reports,  Fmployers'  Associations  and 
Collective  Bargaining  in  California,  General  Introduction,  Report  No.  1150,  Pt.  1,  77th 
Cong.,  2d  Sess.,  1942. 

For  a  briof  account  of  some  of  the  numerous  local  and  sectional  organizations  which 
later  carried  on  antiunion  and  prorestrictive  legislation  propaganda,  often  with  support 
from  large  corporations,  see  Victor  H.  Bernstein,  "The  Antilabor  Front,"  Antioch  Review, 
3  (1943),  32S-40.  A  study  under  way  at  the  University  of  Chicago  by  Professor  Avery 
Leiserson  on  "Public  Opinion  and  National  Labor  Policy"  will  throw  light  on  these  matters. 
A  brief  analysis  of  the  later  policies  and  legislative  campaign  by  the  NAM  appears  in 
Clarlc  Kerr,  "Employer  Policies  in  Industrial  Relations,  1945-47,"  in  Colston  E.  Warne 
ct  al.    (eds.).  Labor  in  Postwar  America   (Brooklyn-  Remsen  Press,  1949),  pp.  43-76. 

2=  Chambers  of  Commerce  of  the  United  States,  Amendment  of  the  National  Labor  Rela- 
tions Act  (Washington,  D.C.,  March  23,  1939)  ;  Neiv  York  Times,  April  2,  1939. 

"  National  Association  of  Manufacturers,  Why  and  How  the  Wagner  Act  Should  Be 
Amended  (New  York,  June,  1939)  ;  Netc  York  Times,  March  26,  1939,  October  21,  1939. 
For  the  major  changes  proposed  by  business  groups  at  this  time  see  infra,  ch.  9,  pp.  349-50. 

=*  Infra  \)p.  347^9,  351-53. 

^New  York  Times,  June  17,  1940.  In  1942  the  NAM  quoted  with  approval  as  still  its 
position  a  statement  in  its  1935  platform  to  the  effect  that  harmonious  cooperation  in  in- 
dustry required  that  "employer  and  employees  be  free  to  bargain  collective  or  individually 
in  such  forms  as  are  mutually  satsfactory  to  them  (italics  ours)  without  coercion  from 
any  source."  National  Association  of  Manufacturers,  Employer-Employee  Cooperation 
(New  York,  1942),  p.  30. 

28  Infra,  ch.  9,  pp.  318-21. 


691 

With  the  war  came  a  respite  in  attempts  to  amend  the  Wagner  Act, 
as  employers  and  Congress  turned  their  attention  to  other  matters. 
The  needs  of  full  production  in  a  time  of  great  shortage  of  labor  was 
sufficient  explanation.  The  NAM  in  1943  published  two  pamphlets 
which  were  quite  straightforward  accouTits  of  major  governmental 
policies  in  regard  to  labor  relations,  with  suggestions  as  to  how  to 
make  collective  bargaining  work  effectively.""  But  by  1943  a  coal 
strike  brought  to  a  head  growing  agitation  for  antistrike  legislation. 
When  the  Smith-Connally  War  Labor  Disputes  Act  was  under  con- 
sideration, the  NAM  announced  its  support.  The  passage  of  this  bill 
over  the  presidential  veto  in  June,  1943,-^  gave  warning  that  anti- 
union feeling  was  growing  in  Congress  and  might  become  a  force  to 
be  seriously  reckoned  with  later.  The  NAM  published  an  address  of 
one  of  its  leaders  in  January,  1944,  in  which  suggestions  were  made  in 
rather  general  terms  for  amendments  of  the  NLRA.^^  And  in  1943  and 
1944  the  movement  for  restrictive  legislation  in  the  states  made  con- 
siderable headway,  especial]  v  in  the  West  and  South.^° 

During  1945,  as  the  war  moved  swiftly  toward  its  close,  there  were 
many  signs  of  trouble  ahead  on  both  the  industrial  and  the  legislative 
fronts.  An  effort  was  made  under  the  leadership  of  Eric  Johnston,  then 
jjresident  of  the  Chamber  of  Commerce  of  the  United  States,  to  secure 
agreement  by  industry  and  the  major  union  federations  on  a  charter 
of  principles  to  promote  full  production  and  industrial  peace.  A  state- 
ment of  principles  initialed  late  in  ]March  by  Johnston,  and  by  Philip 
]Murray  and  William  Green  for  the  CIO  and  the  AFL,  was  ratified  by 
the  boards  of  these  three  organizations.  It  was  hoped  that  the  NAM 
would  join,  but  that  organization  held  back  lest  it  interfere  with  its 
efforts  to  obtain  new  legislation.  NAM  members  on  the  Automotive 
Council  for  War  Production  were  reported  as  especially  o):)posed.  The 
CIO  had  headlined  the  agreement  "It's  Industrial  Peax-e  for  the  Post 
War  Period,"  but  the  high  hopes  collapsed,  and  no  meeting  was  held 
of  the  joint  committee  planned  to  implement  the  charter."  The  final 
blow  was  given  when  the  AFL  Executive  Council,  under  pressure 
from  the  Carpenters  and  others,  decided  that  it  would  not  sit  with 
the  CIO  in  joint  sessions.^^  Meantime  it  liad  been  disclosed  that  a 
joint  NAIM-Chamber  of  Commerce  Committee  was  working  on  a 
])rogram  of  restrictive  legislation.  It  was  clear  that  there  was  dissent 
from  the  Johnston  approacli  in  tlie  Chamber  of  Commerce  as  well  as 
in  the  NAjM.  An  NA]M  publication  in  jMarch,  1945,  suggested  that  it 
was  "time  for  management  to  act,"  assuming  that  much  of  industry 
would  continue  to  deal  with  organized  labor  but  that  law  could 
establish  rules  which  would  provide  an  atmosphere  more  conducive 
to  "mutual  respect  and  equality  of  bargaining  strength."  2- 

=^  National  Association  of  ivrannfaftnrprs.  Collective  Barpahiinp,  a  Mnnaqement  G'lide 
(New  York.  July,  1943),  Collective  Bargaining,  Management  Obligations  and  Riqlits  (New 
York.  November.  1943). 

""Infra,  pp.  298-99.  The  adoption  of  the  "Frey  rider"  to  the  Board's  appropriation.  In 
.Tiily.  1943,  at  the  request  of  the  AFL  metal  trades  unions,  also  reflected  at  least  an  anti- 
Board  and  anti-CIO  feelinp: ;  supra,  ch.  fi.  pp.  207-9. 

29  H.  W.  Prf>ntis,  Jr.,  Government's  Place  in  Postwar  Lator-Management  Relations  (Ne^l 
Y'ork  :  National  Association  of  Manufacturers,  1944). 

^  Infra,  eh.  9.  pp.  822-2fi. 

''I  Neiv  York  Times.  March  29.  1945  :  April  24,  104.^  ;  May  6.  1945  :  June  10,  13,  15,  1945 ; 
C70  .Vcws,  April  2,  1945  :  May  21,  1945. 

=^  National  Association  of  Manufacturers,  Lalor  Relations  Today  and  Tomorrow  (New 
York,  March,  1945). 
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The  Ball-Burton-IIatch  Bill,  introduced  in  the  Senate  in  June,  1945, 
was  the  first  step  in  the  hnal  serious  attempt  to  revise  the  federal  laws. 
Labor  papers  began  to  point  to  signs  of  a  rising  antiunion  drive  like 
that  which  followed  World  War  I  and  to  charge  conspiracy  on  the 
part  of  big  employers  to  foment  strikes  in  preparation  for  a  legisla- 
tive drive.  They  found  some  support  in  the  widely  quoted  and  dis- 
tributed pamphlet  by  John  W.  Scoville,  economist  for  Chrysler,  which 
after  an  attack  on  all  collective  bargaining  as  monopolistic  and  there- 
fore against  public  interest,  declared :  "As  industrial  turmoil  increases, 
more  and  more  people  will  see  the  evils  generated  by  collective  bar- 
gaining, and  we  should  look  forward  to  the  time  when  all  federal  labor 
laws  will  be  repealed."  ^^  The  active  drive  for  legislation  waited  upon 
the  outcome  of  the  Labor-^Ianagement  Conference  in  November  ^^ 
and  the  new  congressional  session.  But  the  comment  of  Business  Week 
on  the  tenth  anniversary  of  the  Wagner  Act  was  significant : 

The  fact  remains  that  industry  still  is  not  reconciled  to  what  it  believes  is 
a  one-sided  statute  against  industry's  interests.  It  seems  safe  to  predict  that 
unless  they  succeed  earlier,  more  than  another  decade  will  go  by  before 
employers  give  up  their  attempt  to  amend  or  repeal  the  law.  .  .  .  The  more 
impressive  the  Board's  record,  the  more  heated  that  argiunent  will  become, 
for  behind  every  case  that  IST/RB  closes  in  favor  of  employees  is  an  employer 
who  has  had  to  change  his  personnel  practice.'^ 

The  propaganda  campaign  continued.  The  NAJVI  in  February, 
19i6,  began  a  series  of  newspaper  ads  in  which  among  other  points  it 
called  for  "establishing  a  labor  policy  that  will  treat  labor  and  man- 
agement exactly  alike,  and  above  all  be  fair  to  the  public."  ^^  The  great 
postwar  strikes  of  early  1946  gave  occasion  for  extensive,  full-page 
newspaper  ads  by  "struck"  corporations,  and  answering  ads  by  the 
unions.  The  American  Iron  and  Steel  Institute  and  the  United  States 
Steel  Corporation,  for  example,  carried  on  a  campaign  in  the  countrj^ 
newspapers  during  the  steel  strike  by  "canned"  stories  and  editorials 
and  advertising.^' 

Influential  groups  in  industry  in  1946  still  wanted  to  seek  repeal  of 
the  Wagner  Act,^^  but  both  the  Chamber  of  Commerce  -^  in  May  and 
the  NAM  *"  at  its  December  meeting  defeated  such  proposals.  Appar- 
ently the  policy  was  to  be  to  accept  collective  bargaining  but  to  at- 
tempt to  curb  union  power.  The  Chamber  called  for  extensive  "equal- 
izing amendments"  and  for  legislation  against  monopolistic  practices 
of  unions  and  various  types  of  strikes.  It  suggested  that  other  states 
consider  the  experience  of  those  with  labor  relations  laws.  In  the 
NA]\I  a  minority  argued  strongly  for  complete  repeal  of  the  Wagner, 
Norris-La  Guardia,  and  Wage  and  Hour  Acts.  But  the  program 
adopted  was  a  more  moderate  one  for  amendments  to  the  Wagner 
Act  and  legislation  to  restrict  strikes  and  promote  union  responsibility, 

2' John  W.  Scoville.  Collective  Bargaitiing,  address  before  Kiwanis  Club.  Detroit,  August 
8,  1044,  distributed  without  chargie  by  Newspaper  Statistical  Service,  Detroit.  A  sheet  in- 
closed urged  that  the  reader  inform  his  congressmen  of  his  views. 

"*  Infra,  pp.  .S06-11. 

35  Business  Week.  .Tuly  14,  1945,  pp.  97-98. 

^  National  Association  of  Manufacturers,  TJie  Challenge  and  the  Answer  (New  York, 
1047),  p.  6. 

3'  P.  Alston  Waring  and  Clinton  S.  Golden,  Soil  and  Steel  (New  York  :  Harper  &  Bros., 
1047),  pp.  34-40. 

"^  The  National  Founders  Association  put  itself  on  record  favoring  repeal.  New  York 
Times,  November  9,  1046. 

'■^'Ibid.,  May  5.  1946.  Chamber  of  Commerce  o  fthe  United  States,  Policy  Declarations, 
Industrial  Relations  in  America,  ad.npoted  Mav  2.  1046. 

^^  Xcio  York  Times,  December  6,  1046  ;  December  2.3.  1946. 
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similar  to  that  presented  in  the  massive  two-volume  work  on  The 
American  Individual  Enterprise  System^  published  by  the  NAM  in 

and  committees  and  conference  rooms  and  on  the  floor  of  both  houses 
The  year  of  reconversion  crises  came  to  an  end  with  the  only  new 
federal  labor  relations  legislation  the  Lea  Act,  directed  against  the 
INIusicians,  and  the  Hobbs  Act,  directed  against  the  Teamsters.*^ 
The  Case  Bill  had  failed  of  passage  when  the  House  mustered  only 
255  votes  against  135  for  overriding  the  President's  veto.'*^  But  in 
several  more  states  in  1945  and  1946  restrictions  upon  unions  had  been 
added  to  the  books  by  statute  or  constitutional  amendment.^*  And  a 
new  Republican  Congress  was  about  to  meet,  with  a  "mandate"  from 
the  people,  although  not  a  clearly  defined  one. 

In  1947  as  the  final  chapter  was  written  in  congressional  hearings 
and  committees  and  conference  rooms  and  on  the  floor  of  both  houses, 
the  propaganda  campaign  was  continued.  We  can  only  guess  at  all 
its  ramifications  as  it  was  carried  on  through  state  and  local  organiza- 
tions directly  or  indirectly  affiliated  with  the  national  assocations, 
through  the  local  and  trade  press  and  radio,  and  by  contacts  with 
women's  clubs,  education,  farm  leaders,  and  other  groups.  The  NAM 
frankly  described  its  public  relations  methods  in  a  pamphlet  published 
in  1947.  The  "targets"  were:  "The  great,  unorganized,  inarticulate, 
so-called  'middle-class';  The  younger  generation  .  .  .  ;  and  The 
opinion-makers  of  the  nation."  ^^  Its  ads  which  appeared  in  the  New 
York  Times  indicated  the  character  of  the  campaign.  In  January, 
1947,  a  full-page  ad  headlined  "For  the  good  of  all,"  called  for  co- 
operation and  a  "fair"  program  for  industrial  harmony.  It  asked  for 
equality  of  obligation  upon  unions  and  employers,  prohibition  of 
monopolistic  practices  by  either,  freedom  to  strike  except  under  cer- 
tain conditions,  freedom  from  coercion,  prohibition  of  compulsory 
union  membership  and  of  any  requirement  that  employers  bargain 
collectively  with  foremen,  and  for  "impartial  administration  of  im- 

^1  National  Association  of  Maniifactiirps,  Princinlps  Commission,  The  American  In- 
dividual Enterprise  Sjistem  (Npw  York:  McGraw-Hill  Book  Co.,  1946),  Vols.  I  and  II. 
psp.  1,  pp.  213-24  :  cf.  also  Natioiinl  Association  of  Manufacturers.  Tlie  Public  and  Jn- 
duxtrial  Peace  (New  York,  1940).  This  work  had  called  the  Norris-La  Gnardia  Act  class 
legislation  which  should  be  repealed  or  substantially  modified,  along  with  amendments  to 
the  Wag-ner  Act. 

I-  Jnira,  ch.  9,  n,  51. 

■*"  Ihid.,  pp.  r'.60-(i2.  The  cut  in  NLRB  appropriations  had  also  been  significant. 

■•*  Ihid.,  pp.  326-28. 

*■' National  Association  of  Manufacturers,  The  Challenge  and  the  Answer  (New  York, 
Seoteniber,  1947).  p.  3.  This  was  published  in  connection  with  a  drive  for  tliree  million 
dollars  to  carry  on  the  program.  It  described  in  detail  the  extent  and  nature  of  its  activi- 
ties. Amoncr  those  directed  to  the  public  was  its  newspaper  ad  campaign,  starting  in 
.Tanuary,  1947.  with  full  pages  in  7.">  metropolitan  dailies,  and  continuing  in  April  and  ^lay 
with  five  ads  appearing  in  "2S7  daily  newspapers  in  193  key  industrial  centers,  having  a 
combined  total  of  38  million  reader."?"  :  "Views  were  presented  constructively,  not  argn- 
mentatively.  and  'in  the  public  interest'"  (italics  and  quotation  marks  in  original).  Ihid., 
p.  11.  Weekly  transcribed  programs,  supplied  free,  were  used  by  more  tlian  350  radio 
stations.  A  press  service  clipsheet  went  to  5,665  weekly  newspapers  and  2.500  trade  and 
eniplovee  publications.  Monthly  periodicals  specially  prepared  for  each  group  went  to 
40.000  teachers,  40.000  club  women's  leaders,  20,000  farm  leaders,  and  23,000  clergymen. 
'•In  all  this  work  the  NAM  reaches  the  people  whose  opinions  in  turn  influence  many 
millions  of  Americnns  in  every  walk  of  life."  Ihid.,  p.  16.  Labor  legislation  was  a  ma.ior 
point  of  emphasis  in  194(>-47.  The  pamphlet  suggested,  "For  the  box-score  to  date,  check 
this  three-point  program  against  the  record  to  date."  Ihid.,  n.   6. 

Cf.  also  a  headline  in  the  iVAil/  Isieivs,  .Tanuary  25,  1947.  "Consrrpss  Will  Pass  Effective 
Lnbor  Legislation  Only  If  Firmly  Reassured  by  Staunch  Public  Support,"  and  the  statement. 
"If  the  majority  of  the  people  think  strong  labor  legislation  is  essential — and  let  Congress- 
men know  their  views — the  chances  are  that  the  people  will  get  what  they  want."  Quoted 
from  Kerr.  on.  cit..  p.  59.  Later  numbers  of  the  Neics  indicated  considerable  resentment  at 
the  barrage  of  labor  opposition  to  which  Congressmen  were  siibifcted.  The  NAM  pamphlet, 
Americans  Won't  f^tnnd  for  Monopolie'i  (New  York,  April,  1947),  received  wide  distribu- 
tion. For  a  comment  on  the  unions'  counterpropaganda  campaign,  see  infra,  pp.  294-95. 
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proved  laws  primarily  designed  to  advance  the  interests  of  the  whole 
public  while  still  safeguarding  the  rights  of  all  employees."  It  said 
also:  "The  preservation  of  free  collective  bargaining  demands  that 
government  intervention  in  labor  disputes  be  reduced  to  an  absolute 
minimum."  *^  The  general  tenor  of  later  ads,  in  April  and  May,  can 
be  seen  from  their  headlines:  "How  about  Some  Pro-Pul)lic  l^egisla- 
tion?";  "Industry-wide  Bargaining  is  No  Bargain  for  You";  "The 
Road  to  Freedom  for  the  American  Worker" ;  "Who  Wants  the  'Closed 
Shop'?"''^  The  ads  were  made  up  for  the  most  part  of  appealing 
slogans,  with  little  detail.  They  were  designed  to  appeal  to  any  anti- 
union sentiment  in  the  name  of  fairness  and  equity,  the  interests  of 
individuals,  the  "right  to  work,"  and  equality.  In  addition,  the  A^AM 
Law  Digest  by  detailed  analyses  of  state  i-egulation  of  unions  and  its 
constitutional  basis,  and  of  proposals  under  consideration  in  Con- 
gress, encouraged  its  members  and  affiliated  associations  to  work  on 
the  legislative  front.*® 

Meantime,  the  Chamber  of  Commerce  adopted  at  its  May,  1947, 
meeting  a  program  going  far  beyond  its  earlier  ones.  It  now  put 
major  emphasis  on  protecting  the  public  from  interruption  of  opera- 
tions, called  for  limitations  on  strikes,  for  the  outlawing  of  any  coer- 
cion and  of  compulsory  union  membership,  for  control  of  monopolis- 
tic practices  of  unions,  exclusion  of  foremen  from  bargaining,  account- 
ability at  law  for  any  injurious  conduct  by  employees  and  unions  as 
well  as  by  employers,  and  in  general  for  "equality"  of  the  laws  and 
equitable  administration.  It  called  on  the  states  as  well  as  the  federal 
government  to  act  on  these  and  other  points.*^  The  program  was  in 
generalities,  some  unexceptionable,  some  debatable.  No  one  could  ob- 
ject to  the  statement  of  the  need  for  continuing  improvement  of  legis- 
lation and  for  "intensive  study"  of  problems  by  the  state  and  federal 
legislative  bodies.  But  details  were  still  to  be  worked  out,  and  some  of 
them  would  be  a  far  cry  from  the  Chamber's  stated  desire  for  "that 
minimum  of  control  that  will  encourage  voluntary  rather  than  govern- 
ment-imposed settlement  of  labor  disputes." 

To  summarize,  over  the  years  the  major  national  associations  of  em- 
ployers, with  the  NAM  in  the  lead,  had  started  with  outright  opposi- 
tion to  the  Wagner  Act  and  obstructionism,  and  only  belatedly  came 
to  accept,  verbally  at  least,  the  right  to  collective  bargaining  through 
majority  representatives  and  its  protection  by  law.  But  from  1937  on 
they  continued  to  talk  of  tlie  "unfairness"  of  tlie  law  and  to  call  for 
amendments.  And  after  V- J  Day  they  went  much  further,  relying  on  a 
public  reaction  aroused  against  unions  by  tlie  postwar  strike  wave  and 
inflamed  by  continuous  publicity  attacks.  The  campaigns  were  made 
not  in  the  name  of  the  interests  of  employers,  so  much  as  in  the  more 
appealing  name  of  the  interests  of  the  public  and  of  individual  em- 
ployees. The  fact  that  they  involved  primarily  a  struggle  over  indus- 
trial and  political  power  was  concealed  only  from  the  uninitiated. 
The  long  propaganda  campaign  was  directed  in  part  at  real  problems 
on  which  experience  clearh'  showed  need  for  new  legislation.  But  it 
went  much  beyond  that;   it  used  tyx^ical  propaganda  methods  of 

*^  New  York  Times,  January  S,  1947. 

■•"  Ihkl..  April  28  anrt  30,  1947  ;  Mav  11.  1947  ;  June  1.  1947. 

«  "State  Refrnlation  of  Labor  Union  Practices  and  Affairs,"  NAM  Law  Digest,  9  (Decem- 
ber. 1946"!  :  "Ppp'iincr  Lnbor  Leiiislition."  »7)?V/..  January.  1947.  Supplement  No.  2. 

«  Chamber  of  Commerce  of  the  United  States,  Policy  Declarations,  Industrial  Relations 
in  America,  adopted  May  1,  1947. 
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appealing  slogans,  half-truths,  misinterpretation  and  possibly  known 
misrepresentation,  as  well  as  failure  to  disclose  real  motives;  and  by 
these  means  it  prepared  the  way  for  seriously  w^eakening  the  protec- 
tion of  the  right  to  organize  against  the  many  employers  who  were  still 
antiunion,  of  the  freedom  of  unions  to  function  in  the  interest  of  their 
members — and  of  the  freedom  of  employers  and  unions  to  work  out 
their  own  problems  by  collective  bargaining — as  well  as  for  restraints 
upon  abuses  of  power  by  some  irresponsible  unions. 

It  may  be  asked  whether  all  this  was  not  the  normal  and  to  be  ex- 
pected opposition  and  propaganda  of  those  who  disapproved  of  the 
Act.  But  its  significance  is  the  influence  of  a  well-organized  and  very 
well-financed  group  who  did  not  necessarily  represent  fully  either  the 
opinions  or  the  long-run  interests  of  the  majority  of  employers.  The 
long  campaign  was  successful  only  when  other  elements  m  a  compli- 
cated situation  made  the  times  propitious  for  the  final  drive.  Never- 
theless, it  appears  that  a  large  share  of  the  responsibility  for  the  char- 
acter of  the  1947  legislation  is  to  be  attributed  to  this  organized  move- 
ment, which  history  may  say  overreached  itself, 

A  word  should  be  said  about  other  groups  who  did  not  follow  the 
line  of  the  NAM.  The  American  Management  Association,  with  its 
background  of  interest  in  scientific  management  and  personnel  ad- 
ministration, in  its  annual  meetings  considered  rather  practically  mat- 
ters of  how  to  deal  sensibly  with  problems  which  arose  under  the  new 
national  policy,  and  much  good  advice  was  given  by  experienced  men. 
While  different  points  of  view  were  expressed,  the  net  effect  must 
have  been  to  promote  acceptance  of  collective  bargaining  and  a  real- 
istic consideration  of  the  needs  of  the  future.  Somewhat  similarly  the 
Committee  for  Economic  Development  in  its  statement  on  national 
policy  early  in  1947  put  emphasis  on  ways  of  making  collective  bar- 
gaining work  better  on  a  voluntary  basis.  It  presented  a  limited  pro- 
gram for  legislation  to  supplement  existing  policy  by  supporting  free 
collective  bargaining,  outlawing  interferences  with  it,  and  outlawing 
such  union  activities  as  jurisdictional  strikes,  strikes  to  compel  viola- 
tion of  laws,  and  union  monopolies  which  are  clearly  evasions  of  tlie 
antitrust  laws.^°  But  it  is  doubtful  whether  these  organizations  had  as 
much  influence  upon  employers,  or  certainly  upon  the  public,  as  did 
other  groups  with  their  extreme  campaigns  for  a  change  in  national 
labor  policy. 

Individual  employers 

If  these  were  the  attitudes  and  policies  of  the  major  associations 
which  acted  as  spokesmen  for  employers,  what  of  the  attitudes  of  in- 
dividual employers  themselves  ?  In  attitudes  and  activities  employers 
formed  several  different  groups ;  and,  as  a  result  of  legal  decisions  and 
changing  labor  market  conditions,  union  policies,  and  personal  and 
group  experience,  in  many  instances  employers  shifted  from  one 
group  to  another. 

xVlways  there  was  a  minority  of  employers  opposed  "on  principle" 
to  the  Wagner  Act  in  toto.  They  thought  in  terms  of  personal  govern- 
ment rather  than  of  representative  government  in  industry.  They 
usually  avoided  any  dealings,  or  at  least  any  effective  dealings,  with 

^  Committpe  for  Economic  Development,  Research  and  Policv  Committee,  Collective 
Bargaining  :  How  To  Make  It  More  Effective  (New  York,  February,  1947). 
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unions.  Some  of  these  were  employers  whose  pei-sonal  experience,  as 
they  interpreted  it,  or  the  experience  of  others  which  had  come  to 
their  attention,  was  unfortunate,  so  that  they  thought  in  antiunion 
terms.  At  the  other  extreme  were  many  who  from  tlie  start  acce])te(l 
and  practiced  rather  carefully  whatever  was  called  for  by  law.  There 
were  also  many,  perhaps  a  majority,  who  were  converted  by  experi- 
ence, brought  to  dealing  with  the  unions  by  pressure  of  the  law  and 
union  strength,  but  who  found  collective  bargaining  not  too  difficult 
a  way  of  handling  labor  relations,  sometimes  even  with  some  advan- 
tages. Some  of  this  moderate  group  were  not  frightened  by  any  issue 
of  power  and  had  few,  if  any,  fears  of  things  to  come  as  they  worked 
out  problems  with  the  unions.  Many  of  these,  however,  had  reser- 
vations: they  feared  that  unions  might  get  too  much  power;  they 
wanted  the  Wagner  Act  "equalized"  and  perhaps  that  certain  union 
practices  should  be  eliminated  by  law.  A  final  group  gave  at  least 
lip  service  readily  enough  but  were  prone  to  avoid  the  law  and  to 
"cut  second  base"  in  so  f ai-  as  they  thought  they  could  succeed ;  they 
evidently  did  not  accept  either  existing  national  labor  policy  or  union 
strength  as  permanent  and  requiring  complete  adjustment  to  tlie 
needs  of  a  new  relationship.  These  would  follow  the  militant  leader- 
ship of  the  NA]M  when  conditions  were  propitious,  or  under  other 
conditions  go  along  with  the  more  moderate  group. 

A\^ien  employers'  attitudes  changed,  this  reflected  many  factors, 
such  as  particular  experiences  with  labor  organizations  and  collec- 
tive bargaining.  Changes  in  the  market  for  the  product  and  for  labor 
and  problems  of  manpower  during  conversion  and  then  postwar  re- 
conversion had  their  effects,  too,  on  employers'  minds.  Postwar  fears 
of  depression  stiffened  the  resistance  of  many.  jMany  employers  in 
tlieir  attitudes  reflected  the  widespread  opposition  to  any  part  of  the 
"New  Deal."  Many  were  influenced  in  addition  by  the  campaigns  for 
restrictive  legislation  and  adopted  those  attitudes  as  tlieir  own  even 
when  they  got  on  well  with  their  own  unions. 

The  points  most  on  the  minds  of  employers  in  1947  as  they  thought 
of  their  experience  under  the  Wagner  Act  and  of  the  possibility  of 
new  legislation  are  shown  by  testimony  from  many,  though  some- 
what selected,  employers  before  the  congressional  committees  in  1947 
and  from  numerous  others  in  interviews.  ]Most  frequent  of  all  were 
the  problems  of  boycotts  and  strikes  to  coerce  violations  of  law.  or 
against  the  desires  of  employees,  or  in  jurisdictional  disputes.  Very 
frequent  was  dislike  of  union  security,  eitlier  on  "j^rinciple"  or  because 
it  increased  union  strength.  A  great  many  employers  were  at  least 
somewhat  concerned  over  the  "free-speech  issue,"  especially  because 
of  uncertainty  as  to  the  extent  to  which  they  were  limited.  A  con- 
siderable number  were  concerned,  particularly  as  they  thought  of 
the  past,  over  what  seemed  unfair  administration  of  the  Act.  Many 
were  worried  over  problems  of  union  responsibility  and  stoppages, 
and  some  over  "union  refusal  to  bargain,'-  especially  in  connection 
with  industry-wide  bargaining  or  the  influence  of  the  international 
unions  in  local  situations.  ISIan}^  were  worried,  too,  about  "manage- 
ment prerogatives"  and  the  scope  of  collective  bargaining  required 
by  law.  To  some  the  issue  of  bargaining  by  foremen  was  important. 
But,  in  spite  of  all  this,  many  were  not  greatly  worried  about  the 


697 

laAvs  and  did  not  expect  to  bo  particularly  affected  by  any  change. 
The  temper  of  most  in  individual  discussion  was  rather  more  dis- 
passionate than  was  the  growing  heat  of  the  public  campaign  for 
amendments. 

Later  trends  in  NLKB  cases  suggest  a  changed  psychology  on  the 
part  of  at  least  a  fraction  of  tlie  employers  after  V-J  Day.  Certainly 
some  labor  spokesmen  thought  that  this  was  so,  and  their  attitudes 
were  affected  by  that  conclusion.  Reconversion,  with  expanded  organ- 
izing drives  especially  in  the  Soutli,  again  brought  changes  in  the 
character  of  the  work  of  the  XLRB.  The  number  of  representation 
cases  continued  to  increase,  but  the  relative  increase  in  complaint 
cases  was  even  more.  The  change  was  in  part  to  be  expected.  But  the 
increase  in  charges  of  refusal  to  bargain  collectively  was  probalily 
significant.  This  was  no  doubt  affected  somewhat  by  the  fact  that  the 
War  Labor  Board  was  no  longer  available,  and  by  the  fact  of  a  large 
number  of  union  represonatives  who  had  become  unused  to  collective 
bargaining  and  to  the  need  for  presenting  carefully  considered  de- 
mands if  that  process  was  to  be  effective.  Yet  many  employei's  appar- 
ently came  to  be  of  the  same  mind  in  their  relations  with  the  unions 
as  most  were  following  World  War  I.  The  increased  number  of  com- 
plaint cases  and  the  decreased  proportion  that  could  be  adjusted  in- 
formally indicated  a  stiffening  of  resistance  by  employei's  in  the  last 
three  years  of  the  Wagiier  Act.  The  same  was  true  of  the  increasing 
effort  of  a  large  fraction  of  employers  to  influence  representation 
elections. 

The  experience  with  Board  elections  may  be  regarded  as  some- 
thing of  a  barometer  of  employers'  thinking  and  behavior,  whether 
based  upon  "principle,"  experience,  or  fear.  Especially  after  "free- 
speech"  decision  in  the  American  Tube  Bending  case  it  became  not 
at  all  exceptional  for  an  employer  to  act  as  though  he  were  "rmming 
against  the  union,"  going  beyond  merely  answering  any  misleading 
and  exaggerated  statements  made  hj  the  union  in  its  campaign.^^ 
In  the  later  years  more  and  more  companies  became  active  in  those 
elections.  To  say  the  least,  the  inference  was  that  these  employers 
objected  to  such  representative  government  as  was  in  prospect,  if  not 
to  all  such  representative  government,  and  would  prevent  it  if  pos- 
sible, even  though  they  might  accept  it  if  an  election  were  won.  The 
steadily  declining  proportion  of  elections  won  frqm  1944  on  must 
have  been  related  to  these  activities. 

All  these  indications  of  opposition  by  employers,  even  though  a 
minority,  to  the  basic  purposes  of  the  Wagner  Act  or  to  the  increase 
in  union  power,  or  both,  along  with  the  gi'owth  of  the  propaganda 
for  basic  changes  in  the  governmental  labor  policy,  both  state  and 
federal,  made  a  deep  impression  on  the  minds  of  workers  and  union 
officials  and  affected  their  actions.  Licreasingly  in  194B  and  1947 
union  papers  charged  that  there  was  a  "conspiracy"  led  bv  big  em- 
ployers, comparable  to  the  open-shop  drive  after  World  War  I,  to 
provoke  strikes,  stimulate  antiunion  organizations  and  sentiment 
througliout  the  country,  and  provide  a  pretext  for  the  passage  of 


"  Cf.  supra,  ch.  5,  pp.  166-69  ;  ch.  6,  pp.  174-89. 
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antiunion  legfislation.^-  The  unions  countered  through  their  own 
papers  and  Liter  through  ads  and  the  radio.  But  their  access  to  the 
"public"  was  never  as  extensive  as  that  of  the  organized  employers. 
Also,  it  was  too  largely  in  terms  of  slogans  to  bring  about  much  real 
understanding  of  issues.  And  its  countereffectiveness  must  have  been 
limited  by  the  fact  that  the  unions  failed  to  admit  and  offer  solutions 
for  the  real  abuses  in  parts  of  their  own  field  which  made  them  vul- 
nerable to  attack.  The  press  was  of  course  generally  hostile  to  the 
unions  and  the  Act.^^  And  in  1947  the  drive  of  employer  groups,  with 
considerable  support  from  "the  general  public,"  to  impose  substantial 
legal  curbs  upon  unions,  was  successful  to  varying  degrees  in  some 
thirtv  states  and  in  Congress. 

A  word  must  be  added  on  the  influence  of  lawyers  in  all  this.  The 
widely  distributed  report  in  late  smnmer  of  1935  on  the  "unconsti- 
tutionality" of  the  Wagner  Act  by  the  National  Lawyers  Committee 
of  the  American  Liberty  League,  signed  by  fifty-eight  lawyers,  many 
of  them  eminent  members  of  the  Bar,  had  great  influence  on  em- 
ployers' attitudes  and  practices.^*  Some  of  this  group  continued  to  be 
among  the  most  active  and  determined  opponents  of  the  work  of  the 
NLRB.  Throughout  the  country  the  influence  of  individual  attorneys 
could  be  seen  in  the  patterns  of  conduct  which  many  of  their  clients 
followed  in  relation  to  the  Act  and  the  Board. ^^  Many  became  known 
as  masters  of  obstruction,  delay,  and  subtle  violations  of  the  spirit  of 
the  Act  which  were  difficult  to  prove.  Some  of  them  were  largely 
responsible  for  the  continuing  resistance  of  groups  of  employers  who 
fought  the  law  and  the  unions  with  all  the  weapons  available  to  them, 
rather  than  devoting  constructive  efforts  to  working  out  problems 
with  the  representatives  of  their  employees.  Certainly  manv  found  a 
profitable  business  in  encouraging  employers'  resistance.  The  "free- 
speech"  campaigns  of  course  showed  the  hand  of  counsel  who  found 
employment  in  the  preparation  of  employers'  campaign  literature. 
To  the  credit  of  the  profession  it  must  be  said  that  many  attorneys, 
and  an  increasing  nmnber,  counseled  a  sensible  attitude  of  acceptance 
of  the  purposes  of  the  Act  and  attempts  to  solve  problems  by  col- 
lective bargaining.  But  there  were  too  many  who  either  "on  principle" 
or  for  less  creditable  motives  encouraged  at  least  part  of  industry  in 
the  failure  ever  fully  to  accept  the  basic  policies  of  the  Wagner  Act. 
Advice  of  counsel  must  have  been  influential  both  in  individual  busi- 


■'"Ct.  James  A.  Brownlow.  "This  Is  Not  the  1920's,"  American  Federation ist,  54 
(May,  1947").  15-17;  Ruben  Levin,  "Take  Heed  America."  MacMniHs  Journal,  58 
(April,  1946),  S6-S7  ;  Philip  Murray,  statement  in  CIO  News,  June  3,  1946,  p.  1  ;  editorial, 
ibir}.,  pp.  4-5. 

That  some  of  these  fears  were  felt  by  others,  too,  is  shown  in  an  address  hv  Gerard  D. 
RelUy  in  May,  1946,  while  still  a  member  of  the  NLRB,  to  the  Southern  Labor'Conferpnee, 
AFL.  in  AshoTille,  N.C.  The  text,  as  sriven  in  an  NLRB  release.  May  11.  1946.  stated  : 
"As  I  see  it,  in  the  very  near  future  the  acceptance  and  practice  of  collective  barsaining 
in  certain  areas  may  well  be  put  to  as  severe  a  test  as  any  of  our  other  institutions  have 
bnd  to  face.  Let  us  not  foraret  what  hnppened  after  World  War  I,  when  the  'Open  Shop 
Plan*  swept  certain  areas  and  left  a  wake  of  disrupted  unionism.  ...  All  concerned  should 
be  careful  lest,  either  through  ignorance,  anxiety  to  do  away  with  strikes  or  to  put  one 
over  on  the  other  team,  they  surrender  irreplaceable  and  basic  liberties." 

■'"For  an  analysis  of  the  treatment  in  the  periodical  nress  from  April  1.  1947.  through 
.Tanunry  SI.  194S.  of  the  issues  involved  in  the  Taft-Hartlev  Act  see  Philip  Ash.  "The 
Periodical  Press  and  the  Taft-Hartley  Act."  Pnhlic  Opinion  Quarterly,  12  (summer,  194S). 
266-71.  "The  viewpoints  of  organized  labor,  presented  in  positive  terms,  did  not  appear 
In  an.v  of  the  maior  periodicals  of  wide  circul-ition  .  .  .  the  viewpoints  of  management  and 
related  groups  that  favored  the  Act  appeared  frequently  .  .  ."   (p.  271). 

=*  For  the  list  of  signers  and  the  report,  sep  U.S.  House  of  Representatives.  Committee 
on  Labor,  Hcarinqs,  Proposed  Amendments  to  the  National  Lahor  Relations  Act,  76th 
Cong  .  1st  Sess..  19S9.  Vol.  S.  pp.  2241-S7. 

sscf.  supra,  ch.  4,  pp.  121,  127.  Every  Regional  Director  could  cite  Instances. 
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nesses  and  in  the  decisions  of  the  NA]M  and  other  associations  which 
carried  on  the  long  fight,  even  while  the  larger  group  of  employers, 
probably  the  large  majority,  were  accepting'  the  national  labor  policy. 
And  the  law  which  resulted  in  1947  was  aoove  all  the  handiwork  of 
lawyers. 

PERFORMANCE  AND  NONPERFORIVIANCE  BY  GOVERNMENT 

Policies  and  actions  of  the  federal  government,  both  the  Adminis- 
tration and  Congress,  in  relation  to  industrial  disputes  in  the  war  and 
postwar  periods,  also  played  their  part  in  developing  the  complicated 
situation  out  of  wliich  came  the  new  legislation  of  lO-lT.  Failure  to 
prepare  adequately  and  wisely  for  postwar  problems  and  the  result- 
ing instances  of  "crisis  government"  were  of  major  significance  in 
bringing  about  the  bitter  strikes  of  the  postwar  years,  which  made 
possible  the  drastic  1947  legislation. 

The  brief  reliance  for  industrial  peace  and  miinterrupted  produc- 
tion during  the  war  was  upon  the  no-strike  pledge  which  the  unions 
voluntarily  gave  the  nation  after  Pearl  Harbor.  But  there  was  need 
for  adequate  machinery  to  settle  disputes.  The  National  Defense 
Mediation  Board,  established  by  the  President  in  March,  1941.  to 
supplement  the  work  of  the  Conciliation  Service,  came  to  an  end  in 
November,  1941,  in  a  conflict  over  the  United  Mine  Workers'  de- 
mand for  a  union  shop  in  the  "captive  mines"  of  the  steel  corpo- 
rations. It  had  been  handicapped  by  the  lack  of  agreed-upon  princi- 
ples as  a  basis  of  its  work,  although  such  principles  might  have  been 
established  had  the  opportunity  for  an  early  representative  confer- 
ence been  gi'asped.  After  Pearl  Harbor  the  President  called  a  con- 
ference of  industrialists  and  labor  leaders,  from  the  NAJM,  the  United 
States  Chamber  of  Commerce,  the  AFL,  and  the  CIO.  They  agreed 
readily  on  a  no-strike,  no-lockout  policy  for  the  duration  of  the  war, 
and  for  the  establislmient  of  a  new  agency  to  settle  disputes,  but 
they  failed  to  agree  on  policy  as  to  union  security.  The  unions  were 
unwilling  to  freeze  the  status  quo  as  w^as  done  in  the  last  war,  and 
employers  opposed  any  extension  of  the  closed  shop.  Instead  of  in- 
sisting upon  a  resolution  of  this  issue,  the  President  rather  abruptly 
annomicecl  that  agreement  had  been  reached  on  policies  to  avoid 
interruption  of  operations  and  that  a  National  War  Labor  Board 
would  be  established  to  handle  labor-management  disputes  which 
the  parties  failed  to  settle  by  other  means.  On  January  12,  1942, 
an  Executive  Order  established  a  tripartite  twelve-man  Board,  with 
power  to  determine  all  disputes  certified  to  it  by  the  Secretary  of 
Labor.  Developing  its  principles  on  a  case-to-case  basis  and  refusing 
to  consider  disputes  until  strikers  went  back  to  work,  and  decentral- 
izing as  much  as  possible  of  its  w^ork  through  regional  boards,  the 
Board  had  a  large  degree  of  success  in  settling  disputes  which  the 
Conciliation  Service  had  been  unable  to  resolve.  Despite  some  seri- 
ous clashes  of  interest  and  opinion  within  the  Board,  it  held  together 
with  its  management,  labor,  and  public  membership  and  was  able  to 
carry  on  its  important  public  service  all  through  the  war  years.^*' 

^  For  a  valuable  analysis  of  this  experience  see  George  W.  Taylor,  Oovernment  Reanla- 
tion  of  Industrial  Relations  (New  York:  Prentice-Hall,  1948).  chs.  3  and  4.  The  official 
history  is  National  War  Labor  Board,  Termination  Report  (Washington,  1947)  :  cf.  also 
E.  E.  Witte,  "Wartime  Handling  of  Labor  Disputes,"  Harvard  Business  Review,  26  (1947), 
169-89  ;  Dexter  M.  Keezer,  "Observations  on  the  Operations  of  the  National  War  Labor 
Board,"  American  Economic  RevieWj  36  (1946) ,  233-57. 
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The  issue  of  union  security  was  one  of  the  War  Labor  Board's  most 
difficult  problems  in  view  of  the  lack  of  agreement  between  industry 
and  labor.  The  "maintenance-of-membership"  compromise  proved  a 
workable  solution,  although  employer  members  were  never  recon- 
ciled to  it;  and  it  prevented  strikes  which  otherwise  might  have 
occurred  over  this  issue.  During  the  war  closed-shop  and  union-shop 
agreements  increased  only  a  little  in  the  proportion  of  workers  cov- 
ered, but  ''maintenance-of-membership"  agreements  covered  nearly 
three  in  ten  of  workers  under  agreement  by  1945.  With  the  end  of  the 
war  and  a  return  to  "free  collective  bargaining"  unions  sought  to 
obtain  the  stricter  forms  of  union  security,  and  by  1946  closed-shop 
and  union-shop  clauses  covered  nearly  7.5  million  workers,  half  of 
those  under  agreement."  This  effort  of  the  unions  to  extend  union 
security,  especially  strong  because  of  their  fears  of  an  antiunion 
campaign,  was  one  of  the  factors  leading  to  the  increased  drive  for 
anti-closed-shop  legislation,  which  again  accentuated  the  union's  feel- 
ing of  insecurity. 

The  War  Labor  Disputes  Act  and  strikes 

While  the  number  of  employees  and  the  proportion  covered  by  col- 
lective bargaining  agreements  rose  greatly  during  the  war  years,  the 
great  majority  of  agreements  resulted  from  bargaining  by  the  parties 
without  any  intervention  of  government  agencies.  And  the  great  ma- 
jority of  all  agreements  and  disputes  settlements  were  reached  with- 
out strikes.  Time  lost  by  strikes  dropped  sharply  in  the  first  war  year, 
but  in  1943  it  increased,  with  the  result  that  antistrike  legislation 
began  to  receive  serious  consideration  in  Congress.  The  issue  came 
to  a  head  with  the  coal-mine  stoppages  in  May  and  June.  AFL 
and  CIO  unions  reaffirmed  their  no-strike  pledge.^^  Nevertheless, 
although  the  legislation  was  opposed,  as  no  solution  for  strikes,  by 
the  Secretaaries  of  Labor,  War,  and  the  Navy,  the  WLB,  and  the 
Chairman  of  the  War  Production  Board,  both  House  and  Senate 
passed  the  Smith-Connally  War  Labor  Disputes  Act  and  on  June  25 
overrode  the  President's  veto.^**  The  Act  gave  statutory  authority  to 
the  War  Labor  Board  and  authorized  the  President  to  seize  and 
operate  struck  plants;  the  latter  had  of  course  already  been  done 
under  the  existing  war  powers,  but  now  instigating  a  strike  in  such  a 
plant  was  made  subject  to  penalty.  Most  controversial  were  the  pro- 
vision for  thirty  days'  notice  of  a  labor  dispute  which  might  interrupt 
war  production,  and  provision  for  a  secret  ballot  by  the  NLRB  on 
the  thirtieth  day  thereafter,  if  the  dispute  had  not  been  settled,  on  the 
questioii  whetlier  the  employees  wished  to  permit  an  interruption  of 
production  over  the  issue  involved.  Anyone  failing  to  meet  the  re- 
quirement as  to  strike  notices  might  be  held  liable  for  damages  in- 
curred as  a  result  of  a  strike  in  which  the  required  notice  had  not 
been  given.  There  was  also  a  provision,  entirely  irrelevant  to  the 
stated  purpose  to  prevent  strikes  but  giving  insight  into  underlying 
attitudes,  prohibiting  political  contributions  by  labor  organizations 
in  connection  with  a  national  election,  with  penalties  of  fine  and  im- 
prisonment. 

"  Monihhj  Labor  Review,  64  (1947),  767. 

">'•  Xeir  York  Times,  May  15  and  IS.  1943. 

59  57  U.S.  Stat.  163  (1943),  Cf.  infra,  ch.  9,  pp.  354-56. 
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The  President's  veto  had  been  directed  especially  at  the  provision 
for  strike  votes  which,  he  pointed  out,  ignored  the  no-strike  pledge 
and  might  in  effect  encourage  strikes.  It  is  worth  while  to  consider 
the  experience  under  this  provision.  Strikes  did  not  decrease;  rather, 
with  ups  and  downs  the  generally  upward  trend  continued  through 
tlie  war,  reflecting  increasing  tensions.  The  provision  for  notice  and 
strike-vote  elections  proved  expensive  and  disrupting.  It  was  difficult 
for  union  leaders,  most  of  whom  were  loyally  trying  to  maintain  the 
no-strike  pledge,  to  explain  to  their  members  that  the  government, 
which  was  providing  the  machinery  for  a  strike  vote,  had  not  meant 
to  make  strikes  legal  or  proper.  Strike  notices  were  filed  in  large 
numbers  as  a  means  of  bringing  disputes  effectively  to  the  notice 
of  government  agencies  and  putting  pressure  on  them  and  on  em- 
ployers for  a  settlement.  Sometimes  this  stirred  up  strike  sentiment 
and  made  it  more  difficult  to  control.  The  thirty-day  waitmg  period, 
especially  where  a  strike  vote  was  actually  conducted,  served  more 
for  "boiling  up"  than  "cooling  off."  The  unions  naturally  used  the 
strike  notice  and  ballot  as  an  organizing  and  bargaining  device.  In 
general,  in  the  strike  polls  they  won  a  large  vote  in  favor  of  strik- 
ing— but  then  did  not  strike.  Most  strikes  which  occurred  during  this 
period  were  regardless  of  the  provisions  of  the  Act.  ^\niere  polls  were 
held  the  votes  in  favor  of  a  strike  rose  from  68  per  cent  in  1943  to 
72  per  cent  in  1944  and  to  84  per  cent  in  1945.  But  work  stoppages 
followed  such  favorable  votes  only  in  34  out  of  102  cases  in  1943, 
in  69  of  271  in  1944,  and  in  213  of  1,249  in  1945.*^° 

After  V- J  Day  and  the  end  of  the  no-strike  pledge  the  unions  made 
more  use  of  the  system  both  as  a  bargaining  device  and  for  protec- 
tion against  any  charge  of  illegality,  since  the  Act  was  still  on  the 
Ijooks.  The  NLEB  was  swamped  by  the  necessity  of  conducting  these 
votes,''^  some  of  them  on  a  nation-wide  basis,  as  in  the  cases  of  the 
Ford,  General  Motors,  and  Chrj^sler  employees  and  the  steelworkers 
in  November,  1945.  Faced  with  the  problem  of  a  stoppage  of  adminis- 
tration of  the  ]SrLRA  because  of  concentration  on  strike  polls,  and  the 
enormous  cost  involved,  Congress  filially  ordered  the  Board  to  expend 
no  more  funds  on  such  polls,  effective  December  28,  1945.'^^ 

This  experience  indicates  that  when  governmental  intervention  in  a 
labor  dispute  takes  the  form  of  asking  workers  publicly  to  support  or 
repudiate  their  leadership,  they  tend  strongly  to  do  the  former.  The 
comment  of  John  L.  Lewis  was  significant,  after  the  bitmiiinous  coal 
vote  which  cost  the  government  over  $160,000,  in  March  1945,  when 
he  expressed  his  pleasure  at  receiving  an  "overwhelming  vote  of  confi- 
dence." ^3  Altogether  the  Act  had  relatively  little  total  effect  on  war- 
time labor  relations,  but  what  it  had  was  more  often  hurtful  than  con- 
structive, although  it  was  a  very  expensive  experiment.  The  damage- 

^^  Monthly  Labor  Review,  58  (1944),  941;  60  (1945),  970:  62  (1946),  734.  The  com- 
plete figures  on  cases  filed  under  the  War  Labor  Disputes  Act  are  reported  by  the  NLRB. 
Polls  were  held  in  1,571  cases,  or  2,168  separate  units,  of  which  1,850  voted  for  a  strike 
Nearly  two  million  votes  were  cast ;  26,630  separate  employers  were  involved.  Eleventh 
Annual  Report,  pp.  68-69,  91. 

«i  Cf.  supra,  ch.  2,  p.  61. 

'3  Until  the  Act  expired  In  June,  1947,  however,  unions  continued  to  file  the  notices, 
and  in  increased  numbers,  probably  chiefly  to  avoid  the  possibility  of  damage  suits  in  a 
time  of  increased  conflict.  By  May  a  total  of  4,159  had  been  filed  during  1947.  Nev)  V^^fc 
Times,  June  11,  1947. 

"  Ibid.,  March  30,  1945. 
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suit  provision  was  little  used,  apparentl}'.'^*  The  provisions  as  to  the 
powers  of  the  WLB  and  of  the  President  in  seizing  struck  plants  were 
helpful  to  some  degree.  But  the  punitive  antiunion  approach  Avas  not 
calculated  to  promote  an  atmosphere  in  which  disputes  could  most 
easily  be  settled.*^^ 

A  summary  picture  of  the  trends  of  inclust-^ial  disputes — strikes  an<l 
lockouts — is  needed  since  they  were  so  significant  a  factor  in  building 
up  the  complicated  situation  out  of  which  came  the  1947  legislation.*^'^ 
This  resulted  partly  from  the  great  number  of  persons  involved  or 
affected,  in  part  from  the  great  sensitivity  of  most  people  to  indus- 
trial disputes,  and  in  part  from  Washington  policy. 

For  some  fifteen  years  the  number  of  disputes  had  been  consider- 
ably larger  than  it  was  during  the  1920's  and  the  early  1930's  when 
unionism  was  at  low  ebb.  The  number  in  each  year  1944-46  (4,750 
or  more)  and  in  1937  (4,740)  exceeded  the  previous  high  of  4,450 
in  1917;  and  strikes  were  almost  as  numerous  in  1941.  As  to  the  num- 
ber of  empiovees  directlv  involved,  however,  no  years  until  1945  with 
3,470,000  and  1946  with  4,600,000  were  at  all  comparable  to  the  previ- 
ous peak  of  4,160,000  in  1919.  The  number  of  employees  directly  in- 
volved in  strikes  might  be  expected  to  grow  as  the  number  employed, 
and  especially  the  number  of  union  members,  increased  greatly  ovf 
the  years.  But  the  proportion  of  all  employees  who  were  involved  in 
strikes  in  the  year  in  1943  and  1944  was  only  slightly  above  that  of 
the  earlier  war,  and  even  in  1945  with  12.2  per  cent  involved  in  strikes, 
and  1946  with  14.5  per  cent,  this  was  far  below  the  1919  peak  of  20.8 
per  cent.  Thanks  to  more  and  better  machinery  for  the  conciliation 
and  arbitration  of  disputes,  to  the  strong  pressure  exerted  by  public 
opinion  as  war  approached  and  then  became  a  realit}^  also  to  the 
no-strike  pledge,  the  aA^erage  length  of  stoppages  was  much  less  than 
it  had  previouslj^  been.  Even  in  1945  the  average  length  of  strikes 
increased  only  to  9.9  days,  from  a  little  more  than  half  as  many  in 
1944 ;  and  not  until  1946,  when  the  great  strikes  of  the  winter  brought 
the  average  duration  up  to  24.2  days  was  it  at  all  comparable  to  the 
late  twenties  and  thirties.  The  index  of  man-days  lost  as  a  direct  result 
of  stoppages  increased,  however,  from  1935-39  as  100,  to  224  in  1945 
and  to  684  in  1946,  as  against  only  25  in  1942,  the  first  year  of  the  War 
Labor  Board,  and  136  in  1941.  The  previous  high,  from  1927  when 
this  series  began,  was  1937,  a  year  of  great  organization  drives  and  of 
efforts  to  "up"  wages  when  business  had  improved.  The  percentage 
of  estimated  working  time  that  was  lost  directly  by  strikes  for  the 
entire  period  of  World  War  II  was  only  0.11,  although  for  the  first 
postway  year  it  rose  to  1.62  per  cent. '5' 

The  years  1945  and  1946  were  therefore  relatively  bad  strike  years, 
in  terms  of  the  annual  figures.  Yet  they  should  not  be  considered  as  a 

^  Dr.  Witte  reports  that  some  cases  were  pendinj?  in  1947,  but  there  had  been  no 
recovery  by  that  time.  Witte.  op.  cit.,  p.  182.  A  settlement  out  of  court  in  a  suit  against 
the  Teamsters  for  .?500,000  damajres  for  losses  in  a  strike  in  which  no  notice  was  filed, 
was  reported  in  the  Baltimore  Federationist,  March  9,  194,5.  according  to  an  NLRB  Pref<8 
Release,  March  14,  1945.  One  group  of  miners  was  prosecuted  and  sentenced  for  a  strike 
while  the  mines  were  under  government  operation,  but  only  one  of  the  miners  was  actually 
imprisoned,  when  he  violated  his  probation  by  instigating  work  stoppages,  according  to 
the  New  York  Times,  June  2,  1945. 

«  For  other  appraisals  cf.  Witte.  op.  cit.,  pp.  181-83;  Taylor,  op.  cit.,  pp.  16.5-69. 

««  Full  details  are  available  In  the  annual  reports  by  the  U.S.  Bureau  of  Labor  Statistics. 
Cf.  Monthly  Labor  Review,  64  (1947),  782. 

"■  Thid.,  63  (1946),  883.  For  calendar  year  1945  it  was  0.47  per  cent;  for  1946  it  was 
1.43  per  cent. 
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vrliole.  V-J  Day  in  August,  1945,  brought  considerable  change  in  the 
trend.  Man-days  idle  in  industrial  disputes  had  been  rising  through 
the  spring  months  as  workers  became  more  restive  over  "frozen 
wages."  But  it  was  not  until  after  V-J  Day,  when  no-strike  pledges 
Avere  considered  no  longer  binding — some  had  of  course  thought  this 
earlier — that  the  figures  really  jumped.  Then  as  the  great  strike  wave 
of  winter  and  early  spring  developed,  man-days  lost  rose  to  seemingly 
astronomical  figures  in  January  and  February,  1946,  nearly  23  million 
in  the  latter,  then  declined  and  for  the  last  half  of  the  year  remained 
around  the  level  of  September,  1945.  In  1947  again  they  decreased, 
until  the  coal,  telephone,  and  maritime  strikes  sent  them  soaring  in 
April,  May,  and  June.*'^  Even  at  the  peak  in  February,  1946,  the 
percentage  of  estimated  time  lost  directly  by  the  strikes  had  been 
only  4.19.  This,  however,  was  little  measure  of  the  disruption  of  the 
economy  by  the  strikes  in  basic  industries. 

This,  then,  was  the  immediate  background  of  the  demand  for  anti- 
strike  legislation  which  rose  in  Congress  in  1946  and  resulted  in  the 
vetoed  Case  Bill  in  June  of  that  year,  as  well  as  other  proposed  anti- 
strike  measures.  But  several  things  need  to  be  said.  The  first  is  that 
the  record  for  the  war  period  was  relatively  good  in  comparison  with 
World  War  I,  when  union  membership  was  far  less  general  and  the 
number  employed  much  less.  The  second  is  that  for  every  stoppage 
there  were  scores  of  peaceful  settlements.  In  other  words,  strikes 
were  a  decided  exception  to  the  general  rule,  especially  during  the 
war,  but  also  even  during  the  difficult  reconversion  period.  The  third 
point  relates  to  the  causes  behind  the  strikes.  Careful  consideration 
of  policies,  procedures,  and  causes  as  well  as  the  results  of  strikes 
is  needed,  in  addition  to  the  bare  facts  of  their  numbers. 

In  most  years  for  which  we  have  data,  wages  or  wages  and  hours 
have  been  the  largest  and  generally  the  dominant  cause  of  strikes 
and  lockouts.^^  Though  "fringe  issues,"  such  as  maintenance  of  mem- 
bership, travel  time,  seniority  rights,  and  the  like,  became  more  and 
more  important  causes  of  disputes  during  the  life  of  the  War  Labor 
Board,  the  cause  of  causes  was  still  to  be  found  in  wages  and  hours. 
And  most  dramatically  was  this  true  in  the  great  strikes  of  the  first 
postwar  year.  In  strikes  involving  1,000  or  more  workers  from  V-J 
Day  to  June  30, 1946,  with  a  total  of  nearly  4  million  workers  involved 

*s  The  monthly  figures  of  man-days  lost  in  strikes  were  as  follows  In  thousands  : 

Month  1945  1945  1947 

January _ 

February 

March 

April 

May 

June 

July 

August-- _-- 

September 

October  - 

November - 

December 

Source:  Monthly  Labor  Review,  64  (1947),  789;  66  (1948),  483. 

*"  Harry  A.  Millls  nnd  Royal  E.  Montgomery,  Organized  Labor  (New  York:  McGraw-Hill 
Book  Co.,  1945),  pp.  699-702. 
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19,  700 

1,340 

388 

22,900 

1, 2.30 

775 

13,800 

1,100 

1,470 

14,300 

8,540 

2,220 

13,  700 

6,730 

1,890 

4,580 

3,960 

1,770 

3,970 

3,970 

1,710 

3,900 

2.520 

4,340 

4,880 

1,970 

8.610 

6,220 

1,780 

6,930 

4, 980 

829 

7,720 

3,130 

590 
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and  more  than  104  million  man-days  lost  as  a  direct  result,  wages  and 
hours  were  the  major  issue  for  over  77  per  cent  of  the  strikers  and 
nearly  86  per  cent  of  the  lost  time.'°  We  shall  return  to  these  post- 
war strikes  after  a  consideration  of  certain  factors  in  governmental 
and  industrial  policy  which  were  significant  in  bringing  them  about. 

Reconversion  issues 

The  end  of  the  "shooting  war"  brought  industrial  relations  prob- 
lems incidental  to  reconversion  that  were  as  difficult  as,  perhaps  more 
difficult  than,  those  involved  in  prosecuting  the  war.  Events  during 
this  period,  and  especially  what  government  did  and  failed  to  do 
before  and  during  those  crucial  months,  weighed  perhaps  even  more 
than  factors  discussed  earlier  in  the  final  decisions  as  to  new  federal 
labor  policy  in  1947.  In  our  view,  certain  things  of  fundamental  im- 
portance failed  to  be  recognized  and  approj^riately  acted  upon. 

War  had  greatly  changed  the  industrial  situation  and  the  modes  of 
thought  of  many  groups  of  people.  But  neither  the  Congress  nor  the 
Administration  developed  before  V-J  Day  or  later  a  well-thought-out, 
well-co-ordinated  and  comprehensive  reconstruction  policy.  Presi- 
dent Truman  announced  immediately  after  V-J  Day  that  controls 
should  be  removed  as  soon  as  possible.  The  War  Labor  Board  was 
to  be  terminated,  although  no  plans  had  been  made  for  government's 
role  in  the  inevitable  labor  conflicts  during  reconversion  to  "free  col- 
lective bargaining"  as  well  as  to  a  postwar  "free  economy."  '^  Wages 
and  purchasing  power  must  be  kept  up,  the  Administration  said  re- 
peatedly, but  a  large  part  of  any  increased  labor  cost  could  and 
should  be  absorbed  by  business;  any  necessary  price  adjustment 
would  be  considered  when  the  need  became  evident.  In  no  event 
must  there  be  inflation  with  its  natural  offspring  of  deflation,  de- 
pression, and  unemployment."-  Labor  and  certain  others  agreed,  fear- 
ful of  a  specter  of  serious  unemployment ;  not  so  some  other  powerful 
groups.  The  concerted  drive  to  eliminate  or  emasculate  price  control 
was  largely  successful  within  the  first  year  after  V-J  Day  and  almost 
complete  a  few  months  later.  Congress,  also,  presumably  under  the 
same  pressures  as  those  which  wanted  the  end  of  war  controls,  failed 
to  accede  to  the  President's  request  for  expansion  of  the  unemploy- 
ment insurance  system,  retention  of  federal  control  over  the  employ- 
ment service  at  least  during  reconversion,  or  an  increase  in  the  mini- 
mum wage  under  the  Fair  Labor  Standards  Act.  Action  on  the  urgent 
problem  of  housing  also  was  hesitant.  It  was  the  same  at  most  points 
on  the  domestic  situation  and  the  problems  of  reconversion. 

The  details  of  all  this  need  not  detain  us.  The  immediate  point 
is  that  lack  of  consistent  and  constructive  consideration  of  problems 
and  neglect  of  causes  breeds  fear  and  bad  industrial  relations.  It  also 
breeds  narrow,  selfish  groups.  So  it  was  in  the  two  postwar  years  in 
America.  In  this  situation  each  group  in  the  population  tended  to 
develop  pressure  tactics  to  promote  or  to  protect  its  own  nearsighted 
interest,  and  all — industrial  organizations,  farmers,  real  estate  groups, 
among  others — employed  methods  not  dissimilar  to  those  for  which 
unions  were  then  being  criticized.  Many  of  the  pressure  groups  ob- 

™  Monthly  Labor  Review  (1946),  886. 
■^  Cf .  discussion  in  Taylor,  op.  cit.,  pp.  196-206. 

"-  See  especially  the  President's  statement  after  V-J  Day  and  his  September  message  to 
Congress,  New  York  Times,  August  17,  1945  ;  September  7,  1945. 
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tained  at  least  a  part  of  what  tliey  desired.  Certainly  the  barrage  of 
propaganda  and  coiinterpropaganda  left  the  people  more  confused, 
bewildered,  and  divided  than  enlightened.  At  the  same  time  some 
who  were  neither  confused  nor  bewildered,  and  who  "knew  the 
ropes,'-  could  turn  the  situation  to  their  advantage.  All  this  was  un- 
fortunate, for  the  people  of  the  country"  faced  perhaps  the  greatest 
problems  in  tlieir  history  and  needed  to  find  their  way  out  with  some 
degree  of  unity  and  good  will.  In  this  confused  situation  in  which 
emotions  ran  high,  there  was  the  rash  of  strikes  which  we  have  seen, 
and  organized  labor  lost  greatly  in  prestige.  It  became  more  difficult 
to  make  necessary  acconunodations  in  many  sectors  of  industry,  and 
the  opportunities  for  normal  growth  in  collective  bargaining  were 
sacrificed  in  considerable  part.  The  Labor-Management  Conference 
of  Xoyember,  1945,  was  one  effort,  with  only  a  limited  success,  to 
cope  with  some  of  these  problems. 

The  dominant  immediate  issue  in  industrial  relations  in  the  first 
l)ostwar  3'ear  was  that  of  wages  and  their  relation  to  prices.  In  the 
background  of  course  were  issues  as  to  power,  with  growing  resist- 
ance to  the  unions  by  important  sections  of  industry,  and  increasing 
fear  and  insecurity  on  the  part  of  organized  labor.  For  more  than 
two  decades  organized  labor  had  held  the  doctrine  that  wages  must 
increase  in  step  with  industrial  advance,  the  standard  of  living  must 
be  improved  in  good  times  and  must  not  be  permitted  to  sag  in  time 
of  unemployment,  in  terms  of  wage  rates  relative  to  the  cost  of  living. 
I]i  contrast  to  some  other  countries,  no  exception  has  been  made  will- 
ingly even  during  a  war  when  it  was  difficult  to  maintain  the  standard 
of  living  already  attained.  Thus  demands  for  wage-rate  increases  were 
insistent  during  the  lift  of  the  Xational  Defense  Mediation  Board  even 
though  workers  were  being  paid  for  more  hours  per  week,  some  of  this 
at  overtime  rates,  and  the  number  of  wage-earners  per  average  house- 
hold was  increasing.  The  same  was  true  in  the  earlier  days  of  the  War 
Labor  Board  untirthe  adoption  of  the  Little  Steel  Formula,  which 
permitted  a  15  per  cent  cost-of-livmg  increase  in  wage  rates  over  those 
of  January  1,  1941.  Under  the  Stabilization  Act  of  October,  1942,  the 
Little-Steel  Formula  continued  as  an  effective  brake,  although  in- 
creases were  permitted  by  the  War  Labor  Board  to  remove  inequities 
and  substandard  wages.  Also,  because  of  manpower  shortages  and 
employers'  desire  generally  to  ''hold  labor"  or  ''attract  labor"  by  in- 
creasing wages,  indirect  ways  of  accomplishing  the  result  were  fre- 
quently resorted  to  by  granting  holiday  pay,  vacations,  merit  increases, 
incentive  pay,  and  other  "fringe"  items."^  As  a  consequence,  increases 
in  the  basic  wage-rate  structure  were  held  to  moderate  proportions, 
and  for  many  important  industries  general  increases  were  little  more 
than  15  per  cent.  But  in  addition  selective  adjustments  to  individuals 
and  small  groups  raised  the  average  of  rates.  And  hourly  and  weekly 
earnings  increased  sharply  as  a  result  of  longer  hours  of  work,  over- 
time rates,  shifts  to  higher-paid  industries,  upgrading,  incentive  sys- 
tems, and  other  factors.  The  contents  of  the  weekly  pay  envelope  in- 
creased on  the  average  considerably  more  than  the  cost  of  living, 
although  increased  taxes  and  social  security  deductions,  plus  War 
Bond  deductions  widely  made,  left  actual  "take-home"  pay  for  many 

"National  War  Labor  Board,  Wage  Report  to  the  President  on  the  Wartime  Relation- 
ship of  Wages  to  the  Cost  of  Living,  February  22,  19^5  (Washington,  1945),  pp.  4-11. 
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individuals  only  a  little,  if  any,  larger  in  purchasing  power  than  before 
1941.'^  Union  attacks  upon  the  validity  of  the  Department  of  Labor's 
cost-of-living  index  and  attempts  to  obtain  the  abandonment  of  the 
Little  Steel  Formula  failed  to  bring  about  modification  of  wage  policy 
during  the  war  period. 

With  the  end  of  the  war  and  the  cancellation  of  war  orders,  the 
favorable  earnings  situation  was  threatened  by  reduced  hours,  less 
overtime,  shifts  to  lower-paid  industries,  downgrading,  and  a  decrease 
in  the  number  of  wage-earners  per  family  as  many,  young  women 
especially,  withdrew  from  the  labor  force.  In  addition,  tliere  was  a  re- 
appearance of  the  problem  of  unemployment,  fears  of  which  were  very 
real  in  both  official  and  unofficial  circles  at  the  time.  By  October,  1945, 
average  weekly  earnings  in  manufacturing  industries  had  decreased 
to  $41.04  from  April's  $47.12,  or  12.9  per  cent,  while  the  cost  of  living 
was  drifting  upward.^^ 

Accordingly  organized  labor,  especially  in  the  durable  goods  indus- 
tries where  there  were  the  greatest  cutbacks,  demanded  increases  in 
wage  rates  so  that  with  the  shorter  hours  there  would  be  little  if  any 
sacrifice  in  take-home  pay.  Increasing  wage  rates  and  keepings  down 
the  cost  of  living  by  maintaining  effective  governmental  control  of 
prices  were  regarded  as  equally  necessary  in  order  to  insure  purchas- 
ing power  to  support  full  employment  against  the  specter  of  mass 
unemployment.  Wage  questions,  therefore,  were  the  central  issue  which 
had  to  be  settled  in  collective  bargaining  in  the  reconversion  year.  A 
large  degree  of  freedom  of  action  was  given  by  the  Executive  Order 
of  August  18, 1945,  permitting  voluntary  wage  increases  when  possible 
without  increases  in  prices ;  and  later  relaxations  of  the  stabilization 
policies  permitted  price  relief  following  wage  increases  under  some 
circumstances.  The  assumption  was,  as  the  President  indicated  in  his 
address  of  October  30,  1945,  that  "there  is  room  in  the  existing  price 
structure  for  business  as  a  whole  to  grant  increases  in  wage  rates."  It 
was  inevitable  that  disputes  over  wages  would  be  difficult.  But  the 
War  Labor  Board  was  in  process  of  dissolution,  and,  while  its  stabiliza- 
tion functions  were  turned  over  to  a  National  Wage  Stabilization 
Board,  there  was  no  adequate  plan  for  solving  the  serious  disputes 
which  should  have  been  foreseen.  "'^ 

The  labor-mmiagcinent  conference 

Collective  bargaining  in  the  fall  of  1945,  therefore,  in  its  first  crucial 
test  after  the  war,  had  to  deal  with  a  wage  problem  made  more  diffi- 
cult because  it  was  involved  in  nationalprice  policy.  The  problem 
would  not  be  settled  until  political  decisions  were  made  on  a  national 
scale.  In  addition,  there  were  controversies  over  contract  clauses  such 
as  those  on  union  security,  union  responsibility,  and  "management 
prerogatives"  which  needed  to  be  worked  out  now  that  the  War 
Labor  Board  was  no  longer  available  to  settle  such  disputes  and  col- 

.^^J^'^Jl^^^-'  -^"^or  Review,  62    (1946),   538;   "Spendable  Earnings  of  Factory  Workers, 
1941-^3,"  jbid,  58  r  1944),  477-89. 

■J'l^^^^-',^^  (1946),  290,  304,  343;  see  also  "Workers'  Experiences  during  Reconversion," 
tbid.,  62  (1946),  707-17. 

■<!  For  useful  summaries  of  this  period,  see  "Wage  Policy  and  the  Role  of  Fact-finding 
Boards,  Monthly  Labor  Review,  62  (1946),  537-19;  "Money  and  Real  Earnings  during 
Defense,  War  and  Reconversion  Periods,"  ibid.,  64  (1947),  983-96.  Bv  June,  1946,  there 
hart  been  a  decrease  from  April,  1945,  of  8.1  per  cent  in  average  weeklv  money  earnings 
and  12.4  per  cent  in  real  earnings  ;  from  June,  1946,  to  February,  1947v  money  earnings 
increased  9.2  per  cent,  while  real  earnings  decreased  4.7  per  cent,  as  the  consumers'  price 
index  showed  its  steepest  rise  in  history.  Ibid.,  pp.  989,  996. 
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lective  bargaining  was  once  more  free  from  wartime  controls.  Fears 
and  resentments  on  the  part  of  both  labor  and  management  growing 
out  of  wartime  experience  and  the  economic  uncertainties  of  the 
future  also  complicated  the  situation.  Increasingly  talk  was  heard 
in  many  circles  of  a  coming  "showdown." 

There  had  been  some  little  discussion  as  much  as  a  year  before 
V-J  Day  of  the  desirability  of  a  labor-management  conference  to  seek 
agreement  on  some  of  the  problems  which  would  face  labor  and 
industry  as  well  as  government  upon  the  end  of  the  war,  but  nothing 
had  come  of  it.  Early  in  1945  the  effort  by  a  liberal  group  of  the 
Chamber  of  Commerce  to  obtain  agreement  of  employer  and  labor 
groups  on  ways  to  promote  peace  and  co-operation  also  had  fallen 
by  the  wayside.  Finally,  the  idea  of  a  labor-management  conference 
under  government  auspices,  which  had  been  "in  the  air"  for  some 
time,  was  crystallized  by  a  suggestion  of  Senator  Vandenburg  to  the 
Secretary  of  Labor,  and  the  plan  for  such  a  conference  was  approved 
by  the  major  organizations  of  both  groups.  The  President  announced 
the  plan,  but  it  was  not  until  early  September  that  a  representative 
committee  went  to  work  on  the  plans,"  and  not  until  November  5 
that  the  Conference  convened.  By  that  time  the  strike  crisis  was 
already  well  under  way,  and  it  was  too  late;  at  any  rate,  the  Con- 
ference failed  to  avert  the  major  immediate  conflicts.  The  emphasis 
was  upon  long  term  "major  causes  of  industrial  strife  and  the  methods 
of  reducing  them."  The  immediate  problems  of  conflicts  over  wage- 
price  issues,  or  of  a  solution  when  negotiations  failed  to  bring  agree- 
ment, were  not  on  the  agenda. 

The  Conference,  which  met  on  November  5,  1945,  consisted  of 
eighteen  delegates  representing  the  AFL,  CIO,  the  United  j\Iine 
Workers  and  the  Railroad  Brotherhoods,  with  alternates;  eighteen 
representing  the  NA^NI  and  the  Chamber  of  Commerce,  again  with 
alternates;  the  Secretary  of  Labor,  the  Secretary  of  Commerce,  Chief 
Justice  Walter  P.  Stacy  of  the  Supreme  Court  of  North  Carolina, 
chairman,  and  George  W.  Taylor,  secretary.  The  public  members 
were  without  vote.  The  delegates  constituted  an  able,  fairly  repre- 
sentative, and  responsible  conference  group.  Marked  differences 
within  each  group,  however,  both  among  the  labor  representatives 
and  between  the  liberal  management  attitude  represented  by  the 
president  of  the  Chamber  of  Commerce  and  the  more  militant  atti- 
tude represented  by  the  NA]M,  were  a  hindrance  to  tlie  most  effective 
work. 

President  Tnunan  in  his  opening  address  called  upon  the  Confer- 
ence to  provide  a  "broad  and  permanent  foundation  for  industrial 
peace  and  progress."  He  stressed  the  imperative  need  to  avoid  indus- 
trial strife  and  his  conviction  that  if  labor  and  management  were  to 
approach  each  other  with  the  realization  that  they  had  a  common 
goal  they  could  find  a  way  to  resolve  their  differences  without  stop- 
ping production.  And  he  warned  them:  "If  the  people  do  not  find 

~  A  committee  of  six,  with  Major  Paul  H.  Douglas  as  chairman  representing  the  Secre- 
tary of  Labor  and  others  representing  the  Secretary  of  Commerce,  the  AFL,  CIO,  U.S. 
Chamber  of  Commerce  and  the  XAM,  agreed  upon  plans  which  were  unanimously  approved. 
The  membership  of  this  committee  and  of  the  conference  itself  is  available  in  "Labor- 
Management  Conference  on  Industrial  Relations."  Monthly  Lahor  Reviein,  62  (1946), 
.^7-42  :  U.S.  Department  of  Labor,  Division  of  Labor  Standards,  Summary  and  Committee 
Reports,  The  President's  National  Labor-Management  Conference,  November  .5-.30,  194.5, 
Bulletin  No.  77,  1946.  The  completp  documentation  of  the  conference,  in  processed  form,  is 
available  also  in  most  university  and  other  leading  libraries. 


708 

the  answers  here,  they  will  find  them  some  place  else.  For  these 
answers  must  and  will  be  found." 

The  Conference  committees,  each  of  them  bipartisan,  worked  dili- 
gently and  reached  agreement  on  a  number  of  important  probleins; 
on  others  their  agreements  and  disagreements  clarified  issues  be- 
tween management  and  labor  representatives.  But  on  major  immedi- 
ate problems  which  were  behind  the  growing  strike  crisis  they  found 
no  basis  for  an  agreed  solution. 

The  first  of  these  issues  was  that  of  wages.  Philip  ]Murray  for  the 
CIO  early  introduced  in  the  executive  connnittee  a  resolution  point- 
ing out  that  collective  bargaining  had  broken  down  over  this  issue, 
and  calling  on  labor  and  management  to  engage  in  genuine  collec- 
tive baragining  in  an  effort  to  resolve  the  question  within  the  frame- 
work of  the  President's  recent  message  in  which  he  had  held  wage 
increases  imperative  in  order  to  "cushion  the  shock"  of  reconversion 
and  sustain  adequate  purchasing  power.  Other  labor  groups  objected 
to  the  particular  formula,  although  they  supported  immediate  in- 
creases arrived  at  by  collective  bargaining.  Management  held  that 
wage  increases  could  not  be  given  witliout  price  increases.  No  agree- 
ment was  reached,  and  opportunity,  pei-haps  necessarily  so  at  this 
late  date,  was  provided  for  the  bitter  struggles  over  the  wage-price 
issue  which  followed. 

A  second  major  question  was  as  to  what  could  be  done  when  col- 
lective bargaining  broke  down.  On  one  point  at  least  the  Conference 
seemed  to  be  in  complete  agreement — its  opposition  to  anything  ap- 
proaching compulsory  arbitration.  Great  public  interest  was  evident 
at  this  time  in  the  possibility'  of  some  form  of  public  fact-finding 
with  compulsory  "cooling-oft'  periods"  in  critical  disputes,  but  this 
matter  was  not  definitely  assigned  to  any  of  the  working  committees, 
and  there  appeared  to  be  marked  reluctance  to  tackle  the  issue.  The 
executive  committee  discussed  the  matter  at  length  but  never  reached 
agreement,  and  so  made  no  report,  and  tliere  was  no  Conference  action 
on  the  matter.  Clearly  both  sides  were  fearful  of  increasing  govern- 
ment intervention  in  collective  bargaining,  although  the  president  of 
the  XA]M  stated  frankly  that  it  was  an  aim  of  the  management  group 
"to  attempt  to  reduce  strikes  to  the  minimum."  and  that  a  cooling-off 
period  would  help  attain  that  result.  So  the  Conference  failed  to  find 
a  solution  for  the  immediate  problem  of  the  great  and  paralyzing 
strikes  which  were  threatened  and  in  fact  ali-eady  under  way  befoi'e 
its  adjournment  on  November  30. 

Greater  progress  was  made  on  matters  of  procedures  and  attitudes 
which  would  make  collective  bargaiiiing  woi'k  better  in  the  long  run. 
Ihree  committees  made  unanimous  reports  which  were  adopted  by 
the  Conference.  Two  of  them  wrote  sound  and  constructive  state- 
ments of  established  good  bargaining  practice,  the  first  as  to  the 
making  of  initial  agreements,  the  second,  on  existing  collective  agree- 
ments. Both  emphasized  the  role  of  conciliation  and,  '■'■■where  mutually 
agreed  to^  arbitration."  Compulsory  arbitration,  however,  not  agreed 
to  by  the  parties,  was  opposed. 

The  third  committee  which  reached  unanimous  agreement  and  whose 
repoit  was  adopted  by  the  Conference  was  that  on  conciliation  serv- 
icer. It  recommended  that  every  effort  be  made  to  establish  the  U.S. 
Conciliation  Service  as  "an  effective  and  completely  impartial  agency 
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within  the  U.S.  Department  of  Labor,'"  with  a  representative  Advisory 
Committee  from  labor  and  manag-ement :  the  parties  to  disputes  sliould 
make  every  etrort.  to  settle  tliem  by  collective  bargaining  l>efore  re- 
questing conciliation  services,  and  as  far  as  possible  disputes  should 
be  settled  at  the  plant  level.  This  report  also  specifically  rejected  com- 
pulsory arbitration. 

On  the  other  hand,  three  committees,  on  collective  bargaining,  on 
representation  and  jurisdictional  disputes,  and  on  management's  right 
to  manage,  agreed  on  some  phases  of  the  problems  before  them  but 
disagreed  on  others.  Accordingly  separate  reports  wore  submitted  by 
the  labor  and  management  members  and  no  action  resulted  by  the 
Conference.  The  disagreements  were  due  in  part  to  the  complexities 
of  the  situation  facing  labor  and  management  and  the  fact  that  the 
Conference  was  held  in  the  midst  of  conflicts  rather  than  a  year 
earlier  when  some  of  the  problems  might  have  been  resolved  in  ad- 
\'ance.  But  they  reflected  also  basic  cleavages  in  attitudes  toward  col- 
lective bargaining.  In  all  these  committees,  nevertheless,  there  was 
partial  agreement  which  added  something  to  the  accomplishments  of 
the  Conference.  In  fact,  as  a  whole  there  may  have  been  more  agree- 
ment than  disagreement  between  the  labor  and  management  mem- 
bers on  these  committees. 

The  committee  on  representation  and  jurisdictional  disputes  was  in 
sharp  disagreement.  Management  wanted  jurisdictional  disputes  elimi- 
nated by  law  if  the  unions  failed  to  resolve  these  disputes  by  their 
own  machinery ;  strikes,  boycotts,  or  lockouts  over  representation  ques- 
tions should  be  eliminated  by  being  made  imfair  labor  practices;  em- 
ployers should  have  a  right  to  petition  the  appropriate  agency  for  an 
election  when  in  doubt  as  to  a  union's  claim  to  represent  a  majority  of 
the  employees;  multi-plant  bargaining  units  were  opposed  except 
where  agreed  to  by  employers  or  established  by  prior  bargaining  prac- 
tice. Labor  representatives,  on  the  other  hand,  opposed  any  amend- 
ment of  the  "Wagner  Act  or  any  limitation  on  the  right  to  strike,  al- 
though they  recommended  that  unions  should  set  up  and  abide  by  the 
results  of  determinations  by  their  own  jurisdictional  dispute  machin- 
ery ;  no  union  should  strike  or  boycott  against  the  result  of  voluntary 
noncollusive  recognition  agreements  or  determinations  by  federal  or 
state  agencies  of  representation  disputes.  But  they  thought  that  the 
management  proposals  would  be  subject  to  abuse  by  antiunion  employ- 
ers and  that  management  sought  crippling  legislation  for  the  purpose 
of  weakening  unions. 

In  the  important  committee  on  collective  bargaining  there  was  agree- 
ment on  many  points  as  to  the  meaning  and  process  of  bargaining  in 
good  faith.  But  management  insisted  that  there  was  need  for  guaran- 
ties of  responsibility  and  legal  enforcement  of  contracts,  along  with 
protection  against  unlawfid  acts  and  control  of  union  activities.  Labor, 
on  the  contrary,  thought  that  good  relations  and  responsibility  could 
better  he  promoted  by  voluntary  means  and  cooperation  and  refused 
to  agree  to  anv  legal  regulation  of  these  matters. 

As  might  be  expected,  "management's  right  to  manage"  brought 
the  greatest  disagreement.  Management,  fearing  an  extension  of 
union  power,  wished  to  have  areas  of  management  control  defined, 
though  recognizing  that  at  certain  points  the  union  had  a  right  to 
raise  questions  under  the  grievance  procedure.  Labor,  on  the  other 
hand,  knowing  of  much  variation  in  customs  and  experience,  and 
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perhaps  wisliing:  to  extend  collective  bargaining  in  many  instances 
into  new  fields,  held  that  it  was  impossible  to  define  such  areas,  and 
strongly  opposed  management's  defensive  plan.  Labor,  here,  as  at 
otlier  points,  emphasized  co-operation  and  mutual  confidence  based 
on  experience,  while  management  tended  rather  to  want  definitions 
and  limits  set  to  the  evolving  institution  of  collective  bragaining. 

The  Conference  adjourned  with  a  feeling  of  deep  disappoiritment 
on  the  part  of  many,  and  its  members  went  out,  many  of  them  at 
least,  to  lead  the  bitter  conflicts  already  starting.  Nevertheless,  agree- 
ment had  been  reached  on  long-run  methods  for  making  collective 
bargaining  work,  to  an  extent  that  was  highly  significant.'  While  this 
Conference  was  unable  at  that  late  date  to  solve  the  extremely  diffi- 
cult problems  that  then  faced  labor,  industry,  and  government  over 
collective  bargaining  disputes,  it  stayed  together  until  it  had  formu- 
lated substantial  areas  of  agreement  and  clarified  at  least  some  of  the 
issues  on  which  there  was  basic  conflict.  All  this  showed  a  substantial 
change  in  climate  since  the  1919  conference,  which  broke  up  on  the 
issue  whether  employees  had  a  right  to  claim  recognition  of  national 
unions  as  their  bargaining  representatives.^^  In  1919  management 
representatives  after  the  failure  of  the  conference  began  their  big 
"open-shop"  drive.  In  1945,  however,  somewhat  comparably,  some  of 
tlie  nianagement  representatives  said  as  they  left  that  they  were  con- 
vinced of  the  need  for  legislation  on  certain  points  where  no  agree- 
ment had  been  reached.  The  failure  of  labor  and  management  to 
reacli  agreement  on  many  of  these  issues  prepared  the  way  for  the 
1947  legislation  which  was  to  impose  new  restrictions  upon  unions 
and  upon  collective  bargaining  itself,  as  well  as  for  the  bitter  and 
paralyzing  strikes  which  were  already  beginning.'^^ 

Postwar  strikes 

Almost  immediately  after  the  Conference  adjourned.  President 
Truman  on  December  3  sent  a  message  to  Congress  asking  for  legis- 
lative provision  for  fact-finding  with  cooling-off  periods  in  major  dis- 
putes in  key  industries.  Opposition  developed  immediately,  both  from 
the  unions  who  objected  to  the  cooling-off  period,  and  from  General 
jMotors  and  others  who  objected  to  the" right  to  subpoena  "the  books." 
A  number  of  antistrike  bills  ^'^  were  promptly  introduced  and  received 
serious  consideration  as  the  trial  by  combat  continued  in  the  indus- 
trial field.  But  already  without  waiting  for  new  legislative  authority 
fact-finding  panels  had  been  appointecl  f or  the  oil  dispute  and  in  the 
General  Motors  and  the  steel  disputes,  the  latter  two  directly  by  the 
President. 

The  strikes  themselves  were  of  a  sort  to  arouse  extreme  public 
interest  and  concern — large  strikes  in  key  industries  affecting  huge 
groups  of  employees  and  sometimes  the  consuming  public  very  di- 
rectly. On  a  smaller  scale  but  with  great  emotional  impact  'were 
strikes  of  public  utilities,  electric  power,  or  local  transportation  sys- 
tems. The  effect  is  frequently  not  indicated  at  all  adequately  by  the 
mere  figures,  limited  to  what  happens  in  struck  plants.  In  such  con- 
spicuous strikes  as  those  after  V-J  Day  emotions  are  aroused  also  by 

™  Cf.  supra,  ch.  1,  p.  17. 

™  For  a  more  extensive  and  very  valuable  analysis  of  the  Conference  and  Its  accomplish- 
menta  and  failures  see  Tavlor,  op,  cit.,  eh.  5. 
so  Infra,  ch.  9,  pp.  356  ff. 
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much  information  and  misinformation  disseminated  in  the  public 
press  and  over  the  radio.  This  was  true  in  the  case  of  the  corpo- 
ration-wide General  Motors  strike,  which  began  before  the  Novem- 
ber Labor-Management  Conference  adjourned;  of  the  earlier  coal 
strike  of  September-October  over  the  organization  of  foremen;  of 
the  CIO  Electrical  Workers'  strike  against  General  Electric,  General 
Motors,  and  Westinghouse ;  of  the  packing-house  strike ;  of  the  nation- 
wide steel  strike  which  began  in  Januarv :  and  again  of  the  bituminous 
coal  strike  starting  in  April.  The  coal  strike  ran  into  May,  when  the 
country-wide  railway  stoppage  occurred  because  of  refusal  of  the 
Trainmen  and  Engineers  to  accept  a  settlement  agreed  to  by  other 
unions.  The  General  Motors  strike  led  to  chaos  in  the  motor  industry, 
partly  because  of  relations  between  the  large  manufacturers  and  the 
smaller  companies  which  supply  parts.  Worse  still  in  its  effects  was 
the  steel  strike,  which  sooner  or  later  interfered  with  industry  after 
industry  dependent  upon  steel  for  its  raw  materials.  The  coal  strike 
which  ran  for  several  weeks  caused  short  hours  and  layoffs  in  plant 
after  plant  and  "dimouts"  and  "brownouts."  This  stoppasre  inevitably 
involved  hundreds  of  thousands  who  were  not  on  strike  but  were 
affected  as  consumers  or  as  employees  of  other  industries  by  its  effects 
on  transportation  and  industry  generally.  Though  fortunately  short, 
the  stoppage  by  the  Trainmen  and  Engineers  halted  practically  all 
rail  transportation  throughout  the  country,  and  from  the  point  of 
view  of  industry,  employment,  and  the  whole  population,  was,  while 
it  lasted,  much  worse  than  the  Shopmen's  strike  of  1922.*^ 

It  must  not  be  forgotten  that  during  these  months  thousands  of 
new  agreements  were  being  negotiated  peacefully,  most  of  them  with 
wage  increases.  To  what  extent  the  failure  to  do  the  same  in  the  basic 
industries  meant  that  collective  bargaining  was  made  more  difficult 
by  a  real  challenge  to  union  strength,  and  by  answering  resentment 
and  resistance  by  the  unions,  no  one  can  be  sure.  Without  such  an 
issue  as  to  future  power,  even  this  difficult  wage-price  conflict  might 
have  been  more  quickly  resolved.  But  in  some  of  the  major  cases 
strikes  could  not,  or  would  not,  be  settled  until  a  national  "wage 
pattern"  was  set  and  a  new  national  wage-price  policy  established. 
The  General  Motors  strike  lasted  113  days,  that  of  General  Electric 
58  da3'S,  of  Westinghouse  115  days.  Unions  considered  their  demands 
for  wage  increases  to  maintain  take-home  pay,  as  well  as  other  issues 
involved,  worth  fighting  for,  and  their  wartime  treasuries  were  well 
enough  stocked  to  make  a  fight  possible.  Many  corporations  stood  on 
principle  in  refusing  increases  of  the  extent  demanded  until  price 
relief  was  available.  Moreover,  they  could  offset  losses  to  some  extent 
by  refunds  from  the  Treasury  on  portions  of  their  wartime  excess 
profits  taxes. 

The  "wage  pattern"  on  which  most  of  the  strikes  were  settled  was 
evolved  from  reports  of  fact-finding  panels  and  the  President's  own  in- 
tervention in  tlie  steel  strike,  but  not  until  after  the  President  on  Febru- 
ary 14, 1940,  bv  Executive  Order,  permitted  the  National  Wage  Stabi- 
lization Board  to  approve  any  wage  increases  consistent  with  the 
"general  pattern"  of  increases  which  had  been  established  in  the 

^  Acoounfs  of  these  "Strikes  and  their  settlements  are  available  in  "Postwar  Work 
Stonpfiges  Crinsed  hv  Labor-'VIanacement  Disputes."  Monthly  Lnhor  Review.  6.S  (1946). 
S72-92:  "Wage  Policy  and  the  Role  of  Fact-finding  Boards."  ibid.,  62    (1946),  537^9. 
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industry  or  area  by  that  date,  thus  giving  a  basis  for  price  relief.  The 
major  disputes  were  settled  in  the  next  month  or  two  on  approxi- 
mately the  same  basis  as  the  first  one,  in  steel,  with  its  181^-cent  wage 
increase  and  price  relief.  There  was  some  skepticism  about  the 
awards  of  the  various  fact-finding  panels,  with  suspicion  of  influence 
by  persons  in  high  places ;  and  certainly  there  was  too  much  expres- 
sion of  opinion  by  them  while  panel  work  was  in  process.  In  several 
cases  the  recommendations  were  rejected  by  one  or  the  other  party 
to  a  dispute.  However,  the  rough  formula  arrived  at,  largely  througii 
government  action,  was  regarded  by  many  if  not  most  men  experi- 
enced in  industrial  relations  as  "about  right."  In  any  event,  the  pattern 
set  by  big  industry  exerted  great  influence  on  wage  adjustments  in 
other  industries. 

It  was  the  coal  and  railroad  strikes  that  put  the  final  touches  on  the 
acute  case  of  nerves  from  wliich  the  public  and  the  government  were 
suffering.  The  coal  strike  was  settled  on  May  29,  after  the  government 
took  over  the  mines,  by  agreement  between  the  Secretary  of  the  In- 
terior and  the  United  Mine  Workers  for  an  18i/2-cent  increase  and  a 
5-cent  per  ton  levy  for  a  health  and  welfare  fund.  Meantime,  the 
railroad  crisis  had  come  and  gone,  during  which  President  Truman 
had  asked  Congress  for  emergency  legislation  permitting  him  to  take 
over  an  industry,  providing  for  injunctions  against  strikes  and  for 
criminal  penalties  against  union  leaders  for  violating  the  provisions, 
for  loss  of  seniority  rights  by  strikes,  and  for  drafting  strikers.  But 
the  strike  was  settled  almost  simultaneously  with  the  President's 
appearance  before  Congress  on  May  25.  The  President's  proposed 
bill  was  passed  innnediately  by  the  House,  but  on  later  consideration 
its  drastic  provisions  were  not  approved  by  many.  With  this  back- 
ground, however,  the  Case  Bill  was  revised  and  passed  by  both  houses, 
although  it  failed  to  be  carried  over  the  President's  veto  on  June  11. 
The  President  called  for  further  study  before  permanent  legis- 
lation. But  the  public  agitation  resulting  from  this  wave  of  strikes 
had  come  very  near  to  putting  a  hastily  drawn  and  very  drastic  anti- 
strike  bill  on  the  lawbooks.  Part  of  this  bill  was  separately  passed  as 
the  Hobbs  Anti-racketeering  Bill,  directed  against  the  Teamsters,  and 
was  signed  by  the  President  on  July  3.  1946. 

During  tlie  next  twelve  months  strikes  were  at  a  somewhat  lower 
level,  but  there  were  enough  newsworthy  strikes  causing  inconven- 
ience to  substantial  groups  of  the  public  to  keep  the  flames  alive. 
As  price  control  was  emasculated  and  finally  killed,  prices  rose  and 
wage  demands  with  them.  Wage  stabilization  came  to  an  end  in 
November,  1946,  and  the  "second  round"  of  wage  increases  was  for 
the  most  part  achieved  witliout  major  strikes.  But  there  were  maritime 
strikes  in  September  and  October:  the  coal  strike  of  November  in  a 
dispute  with  the  government  which  led  to  the  injunction  and  the  find- 
ing of  Mr.  Lewis  and  the  United  Mine  Workers  in  contempt  of  court ; 
a  New  York  City  trucking  strike ;  a  Pittsburgh  light  and  power  strike ; 
and  then  in  A])ri].  1947,  another  coal  stoppage;  and  in  April-May  the 
nation-wide  telephone  strike,  with  all  its  inconvenience  to  the  public; 
and  in  June  again  a  maritime  strike  and  another  coal  walkout.  Mean- 
time, the  election  had  brought  in  the  new  Congress,  and  the  campaign 
for  amendment  of  the  laws  and  control  of  union  activities  had  gone 
on.  And  June  23,  1947,  saw  the  passage  of  the  Taft-Hartley  Act  over 
the  President's  veto. 
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CONCLUSION'S 


The  industrial  conflicts  of  the  first  year  of  reconversion  played  a 
major  part  in  creating  a  climate  in  which  the  1947  legislation  could  be 
accomplished.  If,  as  Ave  think,  better  long-range  planning  on  the  part 
of  the  Administration  and  Congress  could  have  avoided  the  necessity 
of  forging  postwar  wage-price  policy  in  the  heat  of  industrial  battle, 
then  we  might  have  seen  long-range  legislation  developed  with  less 
heat  and  anger  and  more  real  statesmanship.  The  administration's 
emergency  proposals  made  little  contribution  toward  a  sound  pro- 
gram. And  back  of  that  immediate  situation  which  put  the  match  to 
an  inflammable  mixture  were  the  other  factors  which  had  prepared 
the  fuel. 

Actions  by  some  unions  had  made  all  unions  vulnerable  to  attack 
and  aroused  irritation,  fear,  and  resentment;  and  the  labor  movement, 
unfortunately  too  little  sensitive  to  public  opinion  about  strikes  and 
other  union  actions,  was  adamant  against  any  revision  of  the  Wagner 
Act  and  failed  to  propose  solutions  for  problems  on  which  the  public 
was  with  some  justice  aroused  against  labor.  The  hostile  press  of 
course  contributed.  The  public  naturally  assumes  that  the  union  is 
responsible  for  a  strike,  without  inquiring  whether  management  is  in 
some  cases  equally  or  even  more  responsible  because  of  failure  to  seek 
a  reasonable  basis  of  settlement.  In  addition,  while  the  National  Labor 
Relations  Board  had  in  reality  met  most  of  the  reasonable  criticisms 
by  improving  its  administration,  perhaps  at  some  points  going  even 
too  far  in  response  to  criticisms,  the  Administration  had  been  slow 
to  admit  issues  on  which  amendment  of  the  NLRB  was  desirable. 
Administration,  labor,  and  other  supporters  fought  a  defensive  battle 
to  presei-ve  the  "Wagner  Act.  rather  than  by  positive  constructive  pro- 
posals cutting  some  of  the  ground  from  under  the  feet  of  those  who 
wanted  legislation  for  other  purposes.  And  much  of  the  credit,  if  it  be 
such,  must  go  to  the  long,  patient,  persistent  campaign  for  amend- 
ment and  change  of  the  national  labor  policy  by  groups  who  feared, 
resented,  and  fought  the  shift  of  power  resulting  from  a  strong  union 
movement.  It  was  a  campaign  astute  in  its  effort  to  lead  and  remake 
public  opinion,  changing  its  line  in  some  respects  with  changing  con- 
ditions, but  never  losing  sight  of  basic  objectives.  Its  success  was 
made  possible  by  the  events  and  conditions  in  the  two.years  after  V-J 
Day  which  aroused  extreme  resentment  against  labor. 

In  the  name  of  eciualizing  the  laws  and  protecting  the  public  inter- 
est and  free  enterprise,  rather  than  repealing  the  Act  which  had  re- 
ceived an  increasing  amount  of  acceptance  through  the  years,  legisla- 
tion was  finally  achieved  which  effectively  revised  the  basic  law  of 
labor  and  the  framework  of  collective  bargaining.  This  revision  in- 
cluded far  more  than  the  changes  on  which  there  was  an  objective 
case  for  new  law.  The  extent  to  which  it  relieved  antiunion  employers 
from  their  obligations  under  the  former  law,  and  set  unions  back  into 
an  earlier  tyne  of  restrictive  environment,  in  addition  to  bringing 
government  further  than  ever  before  into  peacetime  collective  bai'- 
gaining,  would  only  become  fully  apparent  when  it  had  been  tried  out 
and  tested  in  the  courts,  and  if  a  time  of  less  than  full  emj^loyment 
gave  opportunity  for  its  maximum  use,  should  industry  so  choose,  to 
weaken  the  union  movement. 


Chapter  9 

THE  BACKGROUND  OF  THE  TAFT-HARTLEY  ACT.  II. 
STATE  LEGISLATION  AND  ATTE:MPTED  LEGISLATION 
IN  CONGRESS 

DE^^:LOP]VrENTS  IN  THE  STATES,   193  7-4  7 

Before  turning  to  the  attempts  in  Congress  from  1937  to  1947  to 
amend  or  drastically  to  change  the  national  labor  policy  expressed  in 
the  Wagner  Act,  significant  developments  in  the  states  must  be  noted.^ 
The  Wagner  Act,  "designed  to  give  more  nearly  equal  rights  to  man- 
agement and  to  labor  by  limiting  the  activities  of  the  former  when 
they  transgressed  the  rights  of  the  latter.'' "  left  to  the  common  and 
statute  law  of  the  states  matters  of  policing  external  relations  of  the 
imions  or  regulating  their  internal  affairs,  except  in  so  far  as  the  regula- 
tion of  interstate  commerce  and  the  granting  of  restraining  orders  by 
federal  courts  were  concerned.  Yet  the  regulation  of  employers'  "unfair 
labor  practices"  inevitably  served  as  an  invitation  to  regulate  unions. 
Such  regulation  was  proposed  when  the  Wagner  Act  was  under  consid- 
eration in  1935  and  was  reiectedthen  and  on  several  occasions  later.  But 
the  factors  which  led  to  these  proposals  in  Congress  were  operating  in 
the  states  even  more  directly,  and  their  effects  were  seen  first  in  state 
legislation.  The  fight<j  for  restrictive  legislation  in  various  states  af- 
fected also  the  congressional  election  campaigns  and  were  carried  over 
into  Congress.  The  correlation  between  these  campaigns  in  the  states 
and  in  Congress  was  marked,  and  success  in  the  states  helped  then  to 
brinp-  results  in  Washington. 

With  the  main  features  of  the  Wagner  Act  declared  constitutional 
and  New  Deal  philosophy  not  yet  worn  thin,  it  was  expected  in  1937 
that  many  states  would  adopt  similar  legislation,  but  only  five  did  so 
in  that  year.  They  were  New  York,  Wisconsin,  Massachusetts,  Penn- 
sylvania, and  Utah.  The  trend  of  state  legislation  in  the  decade  fol- 
lowing, contra ly  to  what  was  expected,  was  chieflv  one  of  increasing 
efforts  to  regulate  unions  in  various  respects,  while  at  the  same  time 
weakening  or  omitting  protective  features  found  in  the  National 
Labor  Relations  Act.  In  addition,  the  new  legislation  frequently  pro- 
vided for  the  establishment  of  new  or  further  machinery  for  the  con- 
ciliation and  settlement  of  industrial  disputes.  The  years  1938  and 
1939  saw  attempts  on  the  Pacific  Coast  to  restrict  union  activities 
thrnnrrh  local  antipicketing  ordinances  and  drastic  state  laws  limiting 
strikes  and  picketing  sponsored  by  open-shop  associations.  And  in 
four  spates  in  1939,  the  year  when  the  first  serious  attempt  to  amend 
the  Wagner  Act  got  under  way,  omnibus  labor  relations  acts  were 

^  Mn^h  of  the  material  here  apne.irerl  first  In  H.  A.  MiHis  nnr\  H.  A.  Kat55,  "A  Deoaflf  of 
State  Labor  Legisation  :  1937-47,''  University  of  Chicafio  Low  Revietc,  15  (1948),  2'52- 
.■^10.  HTid  In  H.  A.  Minis  anrl  K.  E.  Montjromery,  Organized  Labor  (New  Yorlj  :  McGraw-HiU 
Book  Co.,  1945^.  pp.  533-35,  547-54,  616-20. 

2  Minis  and  Katz,  op.  cit.,  p.  282. 
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passed  which  imposed  restrictions  upon  unions  as  well  as  upon  em- 
ployers. Wisconsin  and  Pennsylvania  amended  or  replaced  their 
'"Baby  Wagner  Acts"'  by  this  new  type  of  "equalizing  law,"  and  new 
laws  were  adopted  by  Michigan  and  Minnesota.  In  1941  Rhode  Island 
put  itself  on  the  list  of  states  with  "Baby  Wagner  Acts,"  and  there 
was  only  a  little  restrictive  legislation  in  other  states.  But  by  1943 
resentment  against  the  Wagner  Act  and  the  gro\si:h  of  union  strength 
accompanying  the  wartime  growth  of  industry,  especially  in  the  South 
and  Southwest,  brought  an  active  campaign  for  restrictions  upon 
unions;  and  in  that  year  a  total  of  twelve  states  wrote  into  their  laws 
restrictions,  many  of  them  drastic,  upon  union  acti\dties.  The  new 
laws  in  the  South  and  West  were  for  the  most  part  simply  restrictions 
upon  unions  without  correlative  obligations  upon  employers.  Colorado, 
however,  wrote  a  comprehensive  labor  relations  law  of  the  "equalizing" 
sort.  The  Kansas  law,  primarily  restrictive  of  labor,  included  a  few 
unfair  labor  practices  of  employers  but  did  not  establish  any  adminis- 
trative agency  to  enforce  the  law.  In  addition,  the  drive  to  outlaw 
the  closed  shop  put  through  "right-to-work"  constitutional  amend- 
ments in  two  states,  Arkansas  and  Florida,  in  1944,  a  statute  in  South 
Dakota  in  1945,  and  constitutional  amendments  in  Arizona,  Nebraska, 
and  South  Dakota  in  1946.  In  1945  one  more  industrial  state,  Connect- 
icut, adopted  a  "Baby  Wagner  Act,"  while  a  handful  of  states  tight- 
ened existing  restrictions  upon  unions  or  adopted  new  laws.  And  in 
1947  the  active  drive  for  such  restrictive  legislation,  spearheaded  by 
the  National  Association  of  Manufacturers  and  the  Chamber  of  Com- 
merce,^ as  we  have  seen,  bore  fruit  in  a  flood  of  legislation  adding 
further  restrictions  upon  union  activity  in  some  thirty  of  the  states. 

There  is  no  need  here  to  anah'ze  this  state  legislation  in  great  detail. 
Its  significance  for  present  purposes  is  how  it  reflected  the  problems 
and  pressures  which  finally  brought  revision  of  federal  labor  policy, 
and  how  it  contributed  to  the  development  of  the  new  polic}'.  Much 
of  what  appeared  finally  in  the  Labor  Management  Relations  Act  of 
1947  had  already  been  written  into  the  law  of  various  states,  as  well 
as  having  long  been  on  the  program,  more  or  less  specific  at  difterent 
dates,  of  the  National  Association  of  Manufacturers  and  other  em- 
ployer associations. 

Labor  relations  acts,  1937  and  1939 

The  "Baby  Wagner  Acts"  as  adoj)ted  originally  in  1937  in  five 
states,  and  in  1941  and  1945  by  two  other  industrial  states,  differed 
in  relatively  few  and  unsubstantial  respects  from  the  federal  pattern.* 
All  these  laws  were  procedurally  of  the  administrative  type,  with  "pre- 
liminary investigation  by  state  employees,  the  encouragement  of  set- 
tlements between  the  parties  consistent  with  the  policies  of  the  acts,  the 
winnowing  out  of  weak  or  friolous  cases  which  might  otherwise  be 
pressed  to  hearing  by  over-zealous  private  litigants,  the  elimination  of 
protracted  hearings  wherever  possible,  and  the  evolution  of  a  unified 
governmental  policy  on  labor  relations."  ^  By  1947  only  New  York,  of 

5  Supra,  ch.  8. 

*  The  New  York  and  Wisconsin  acts  made  it  an  unfair  labor  practice  by  discrimination 
"to  encourage  membership  in  any  company  union,"  thus  apparently  leaving  the  employer 
free  to  encourage  membership  in  a  bona  fide  labor  organization.  The  New  York  Act  limited 
the  Board's  discretion  by  requiring  it  to  find  craft  units  appropriate  for  collective  bar- 
gaining when  the  majority  of  the  employees  of  a  craft  so  desired. 

5  Paul  M.  Herzog,  "The  Labor  Relations  Acts  of  the  States,"  Annals  of  the  American 
Academy  oj  Political  and  Social  Science,  224  (1942),  22. 
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the  original  group,  with  Khode  Ishand  and  Connecticut,  still  had  laws 
of  the  Wagner  Act  type,  limited  to  the  protection  of  labor's  right  to 
organize  against  interference  by  employers.  The  others  had  all  le- 
placed  or  amended  their  laws  by  the  addition  of  restrictions  upon  "un- 
fair labor  practices*'  of  employees  and  unions. 

The  second  chapter  in  labor  relations  legislation  began  to  be  writ- 
ten in  1938.  Among  the  earlier  rumblings  against  a  liberal  labor  policy 
were  those  on  the  Pacific  Coast,  and  especially  in  Califoiiiia,  where 
the  articulate  organized  fruit  growers  and  processors  and  the  open- 
shop  associations  sought  city  and  county  ordinances  and  state  legisla- 
tion as  well  as  amendment  of  the  "Wagner  Act.^  Drastic  ordinances 
to  control  picketing  were  enacted  in  such  places  as  Los  Angeles  and 
the  comity  of  Shasta,  only  to  be  declared  invalid.^  Attempts  were  made 
also  in  the  three  Pacific  states  to  secure  adoption  by  popular  vote  of 
highly  restrictive  laws  based  more  or  less  directly  on  the  Los  Angeles 
restrictive  picketing  ordinance.  All  these  states  had  been  torn  by 
controversies  "incidental  to  the  attempts  of  workers  to  organize,  by 
the  awkward  and  questionable  activities  of  newly  established  unions, 
by  the  activities  of  alleged  racketeers,  by  the  stopping  off  of  work 
by  unions  contesting  for  power,  by  hostile  employers'  associations 
not  at  all  inclined  to  share  power  with  labor  or  to  observe  in  good 
faith  the  National  Labor  Eelations  Act,  and  by  farmers  angered  by 
labor  activities  of  almost  any  kind."  ^  The  referendum  votes  in  Cali- 
fornia and  Washington  failed,  but  Oregon  in  November,  1938,  adopted 
by  substantial  majority  an  extremely  restrictive  measure.  It  outlawed 
ail  strikes,  picketing,  and  boycotting  except  in  disputes  directly  relat- 
ing to  wages,  hours,  and  working  conditions  where  a  majority  of  the 
employees  of  an  employer  were  involved.  Any  interference  with  trans- 
portation, manufacturing,  processing,  and  marketing  of  agricultural 
and  other  products  was  made  unlawful.  The  courts  were  given  a  free 
hand  in  restraining  anj^  such  activities.  The  acts  prohibited  were  also 
punishable  as  misdemeanors.  There  were  limitations  also  on  union 
dues.  No  limitations  were  put  on  management  activities.  This  Act  was 
promptly  invalidated  in  1940  by  the  Oregon  Supreme  Couit  in  a  five- 
to-one  decision.''  But  during  its  brief  life  it  had  considerable  effect  in 
hampering  the  activities  of  labor  organizations  and  weakening  their 
bargaining  position.^°  Moreover,  it  was  more  or  less  influential  in  shap- 
ing labor  legislation  in  other  states,  especially  in  1939. 

Four  industrial  states  in  1939  adopted  the  policy  of  imposing  re- 
straints upon  both  employers  and  unions.  In  Wisconsin  the  La  Fol- 
lette  period  was  at  an  end,  and  farmers  were  in  revolt  against  its 
policies.  There  had  been  serious  strikes  which  disturbed  the  public. 
The  1939  legislature  repealed  the  Labor  Relations  Act  and  adopted 
in  its  stead  an  Employment  Peace  Act.  Pennsylvania,  also,  the  scene 
of  bitter  conflicts  during  the  adjustments  necessary  to  the  new  na- 

«  For  details  on  the  drive  on  the  Pacific  Coast  see  U.S.  Senate,  Committee  on  Education 
and  Labor,  Violations  of  Free  Speech  and  Rights  of  Labor,  The  Organization  of  Resistance 
to  Collective  Bargaining  in  California,  1935-39,  Report  No.  398,  Pt.  1,  78th  Cong.,  1st 
Sess..  1943,  esp.  pp.  771-75. 

'  People  V.  Gidalr,  Superior  Court  of  Los  Angeles,  Julj'  IS,  1939  ;  Carlson  v.  California, 
310  U.S.  106  (1940). 

8  From  H.  A.  Millis  and  R.  E.  Montgomery,  Organized  Labor  (1945),  p.  617.  Courtesy 
of  McGraw-Hill  Book  Co. 

9  AFL  V.  Bain,  106  P.  2d  544  (1940). 

1"  For  a  discussion  of  its  operations  and  oflfects  see  Herbert  Harris,  Labor's  Civil  War 
(New  York  :  A.  A.  Knopf,  1940),  pp.  215  fC. 
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tional  labor  policy,  drastically  amended  its  Labor  Relations  Act. 
^Michigan  and  ^Minnesota  approached  the  problems  differently.  They 
both  had  seen  bitter  and  A'iolent  strikes  and  now  adopted  measures 
Avhich  emphasized  the  conciliation  and  mediation  of  disputes,  with 
notice  and  waiting  period  before  strikes,  but  included  also  prohi- 
bition of  certain  unfair  labor  practices  on  tlie  part  of  both  employers 
and  labor.  Wisconsin  and  Pennsylvania  modified  enforcement  of  their 
acts  by  making  the  boards  essentially  courts  of  first  resort  to  hear 
charges  rather  than  administrative  agencies  which  investigate  and 
attempt  to  obtain  voluntary  settlements.  Prevention  of  \dolations 
became  mattere  of  private  right  rather  than  of  public  interest  to  be 
protected  by  an  administrative  agency.  ^lichigan  and  ]Minnesota 
relied  upon  the  courts  for  the  prevention  of  unfair  labor  practices, 
the  former  by  making  violations  misdemeanors,  and  the  latter  by 
providing  injunctive  relief.  Representation  procedures  were  included, 
except  in  ^Michigan,  with  the  employer  having  the  right  to  petition 
for  an  election,  and  craft  units  mandatory  if  a  majority  of  the  craft 
so  desired. 

The  protection  of  labor  against  unfair  labor  practices  by  employers 
in  these  states  was  somewhat  diluted.  Thus  Wisconsin  eliminated  the 
word  "interference"'  from  its  list  of  banned  activities  by  employers. 
Wisconsin  and  ^Minnesota  denied  the  benefits  of  their  acts  to  anj'one 
violating  their  provisions,  and  Pennsylvania  provided  that  unfair 
labor  practices  by  the  opposing  party  should  be  a  complete  defense 
to  a  complaint  against  one  of  them.  Wisconsin  and  Minnesota  speci- 
fied what  was  always  implicit — the  right  to  refrain  from  concerted 
activities. 

The  limitations  placed  upon  labor  activities  under  the  name  of 
unfair  labor  practices  were  rather  extensive.  With  differences  among 
the  states,  they  included  such  prohibitions  as  that  of  coercion  or  in- 
timidation of  workers  in  connection  with  their  right  to  join  or  refuse 
to  join  a  union;  coercion  of  an  employer  to  violate  the  law,  as  by  a 
strike  against  a  certified  union ;  picketing  or  boycotting  except  when 
a  strike  had  been  called  by  a  majority  of  the  employees  concerned, 
or  after  following  the  required  procedures  set  up  in  INlinnesota  and 
Michigan;  mass  picketing;  sit-down  strikes;  secondary  boycotts;  and, 
in  Wisconsin,  strikes  in  violation  of  an  agreement.  Wisconsin  also 
limited  closed-shop  agreements  by  requiring  a  threQ-fourths  vote  of 
the  emploj'Ces  in  the  unit.  Thus  in  two  industrial  states  the  little 
AVagner  Acts  had  been  modified  and  "equalized,"  while  two  others 
had  enacted  measures  which  likewise  provided  only  a  somewhat 
diluted  version  of  protection  of  the  "right"  of  workers  to  organize 
when  they  so  desired.  All  these  measures  were  designed  to  protect 
the  "rights"  of  individual  workers,  farmers,  creameries,  employers, 
and  the  public  quite  as  much  as,  if  not  more  than,  the  right  of 
employees  to  organize.^^  In  addition,  Wisconsin  and  Pennsylvania 
amended  their  anti-injunction  laws  to  relax  somewhat  the  previous 
limitations  on  injunctions  in  labor  disputes.  Only  two  states,  Con- 
necticut and  New  Mexico,  passed  new  legislation  limiting  such  in- 
junctions. 

"  For  more  detailed  summaries  of  this  legislation,  Millis  and  Montgomery,  op.  cit., 
pp.   547-53  ;  Mills  and  Katz,  op.  cit.,  pp.  285-90. 
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1941  and  19^2 

The  next  two  years  saw  only  a  little  industrial  relations  legislation, 
but  some  of  it  showed  which  way  the  wind  was  blowing.  In  1941 
Rhode  Island  adopted  a  Labor  Relations  Act  of  the  Wagner  type, 
and  K^ew  Jersey  adopted  an  anti-injunction  law  and  established  a 
State  Mediation  Board.  North  Carolina  also  established  a  conciliation 
service.  But  Texas  passed  a  very  drastic  antipicketing  law — laiown 
as  an  "antiviolence"  law — making  it  a  felony  for  anyone  by  force  or 
violence  or  threat  to  attempt  to  prevent  any  person  from  engaging 
in  any  lawful  occupation,  or  to  assemble  near  a  place  where  a  labor 
dispute  existed  and  attempted  to  prevent  persons  from  working.  Cali- 
fornia passed  its  Hot  Cargo  Act,  subject  to  referendum  vote  in  1942, 
prohibiting  secondary  boycotts  or  refusal  to  handle  "hot  cargo."  ^- 
I\Iaryland  prohibited  sit-down  strikes;  Georgia  required  thirty  days' 
notice  to  the  employer  before  a  strike  except  in  seasonal  industries; 
]\linnesota  among  other  amendments  added  violation  of  contracts  by 
employee  or  employer  to  its  list  of  unfair  labor  practices.  Colorado 
re-enacted  provisions  of  its  1915  law  making  strikes  in  industries 
affected  with  a  public  interest  unlawful  until  after  investigation  by 
the  Industrial  Commission.  Arkansas  required  persons  soliciting  ad- 
vertising for  labor  publications  to  post  a  $5,000  bond  to  assure  that 
they  would  perform  any  contracts  entered  into;  this  was  supposedly 
for  the  protection  of  those  who  deal  with  the  labor  pi-ess,  but  no 
other  group  was  similarly  protected.^^  The  political  and  industrial 
climate  of  the  southern  and  southwestern  states  which  adopted  most 
of  these  new  restrictions  showed  the  desire  to  encourage  their  ex- 
panding industry,  including  "runaway  plants"  from  the  North,  by 
maintaining  freedom  from  unionism  so  far  as  possible. 

In  1942  only  a  few  legislatures  were  in  session,  and  the  country 
was  preoccupied  by  war  problems.  State  Labor  Relations  Acts  were 
amended  in  New  York  to  permit  petitions  by  employers,  as  in  Wis- 
consin, JMinnesota,  and  Pennsylvania ;  and  in  Rhode  Island  an  amend- 
ment permitted  court  review  of  certifications  as  well  as  of  cease-and- 
desist  orders.  Mississippi  adopted  an  antipicketing  statute  similar  to 
that  adopted  in  Texas  a  year  earlier,  with  its  drastic  limitations  and 
its  provision  for  punishment  of  violations  as  felonies. 

]9Jf3  and  the  campaign  in  the  South  and  Southwest 

The  year  1943  was  more  prolific  of  state  labor  legislation  than  any 
other  year  to  that  time.  Proposals  for  union  regulation  were  intro- 
duced in  nearly  all  the  state  legislatures,  and  twelve  states  passed 
new  statutes  or  amended  existing  ones  in  this  field.  By  this  time  the 
great  wartime  expansion  of  industry  into  the  South  and  Southwest, 
as  well  as  into  the  nonindustrial  hinterland  of  other  states,  and  with  it 
the  increase  in  union  organization  and  actual  and  impending  ex- 
tension of  collective  bargaining,  brought  to  new  activity  the  latent 
forces  of  opposition  to  the  policy  of  permitting  or  even  protecting 
union  activities.  Unreasonable  use  of  the  new  power  of  some  unions 
contributed  to  the  basic  opposition  of  those  who  feared  expansion  of 

i^The  Act  was  adopted  by'  referendum,  but  finally  in  1947  the  "hot  car^o"  provision 
■was  held  unconstitutional  by  the  California  Supreme  Court.  Ex  parte  Blaney,  184  P.  2d 
892    01947). 

''U.S.  Department  of  Labor.  Division  of  Labor  Standards,  Digest  of  State  and  Federal 
Legislation,  19kO-J,l,  Bulletin  No.  48. 
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unionization  as  a  threat  to  tlie  desirable  industrialization  of  their  states 
or  localities  or  to  the  power  of  management.  Many  unfair  labor  prac- 
tice cases  filed  with  the  National  Labor  Eelations  Board  attested  to 
the  fact  that  the  expansion  of  unionism  was  not  accepted  without 
stiff  opposition  in  many  quarters.  Frequently  farmers  joined  with 
business  in  efforts  to  stop  the  "menace."  The  wartime  strikes  which 
brought  demands  for  antistrike  legislation  in  Congress  increased  the 
pressures  in  many  states  for  restrictive  legislation.  And  in  many  areas 
state,  local,  and  sectional  associations  participated  actively  in  the 
drive  to  put  such  legislation  on  the  books.  Some  of  those  which  had 
been  described  by  the  La  Follette  Committee  in  its  study  of  Cali- 
fornia a  little  earlier  were  still  active,  especially  in  southern  Cali- 
fornia," and  there  were  others  with  headquarters  in  the  North  whose 
propaganda  efforts  were  far-reaching.  While  little  specific  informa- 
tion is  available,  the  evidence  suggests  the  influence  of  organizations 
working  across  state  lines  and  promoting  certain  types  of  bills.  Thus 
the  Texas  laws  served  as  a  model  for  attempted  legislation  in  many 
other  southern  states.  Registration  bills  of  the  Texas  type  were  intro- 
duced in  at  least  fifteen  states  in  1943.  Its  1941  model  "anti violence" 
law,  which  was  adopted  in  Mississippi  in  1942,  was  enacted  in  Ar- 
kansas and  incorporated  into  the  law  enacted  in  Alabama  in  1943. 
This  bill,  sponsored  by  the  "American  Christian  Association"  with 
headquarters  in  Houston,  Texas,  had  been  introduced  in  at  least 
eight  other  legislatures  where  it  was  defeated  that  year.^^ 

It  was  significant  that  most  of  the  regulatory  legislation  of  this  year 
came  not  from  the  great  industrial  states  of  the  East  and  Middle  West 
but  from  the  heretofore  nonindustrial  areas  of  the  nation.  The  legis- 
lation was  only  incidentally,  if  at  all,  protective  of  labor's  rights. 
Principally  the  acts  imposed  limitations  on  the  right  to  organize  and 
f miction  through  unions  and  to  conduct  union  affairs  without  undue 
outside  interference.  And  in  1943  for  the  first  time  extensive  regula- 
tion of  the  internal  affairs  of  unions  was  established  in  a  nmnber  of 
states,  along  with  restrictions  upon  unions*  external  activities.^*' 

The  most  comprehensive  statute  was  that  of  Colorado,  modeled 
largely  after  the  Wisconsin  Employment  Peace  Act.  It  declared  the 
right  of  employees  to  organize  or  to  refrain  from  so  doing.  It  included 
both  a  list  of  mifair  labor  practices  of  employers  and  a  longer  list 
directed  against  activities  of  employees.  Engaging  iu  a  "slow-down" 
or  requiring  a  "stand-by"  not  needed  by  the  employer  were  additions 
to  the  proscribed  activities  of  employees.  A  three-fourths  vote  was 
required  for  an  all-miion  agreement.  Failing  to  give  thirty  days'  notice 
of  a  strike  if  agricultural  products  vrere  involved,  or  twenty  days'  in 
other  cases,  also  was  proscribed.  This  was  of  course  a  continuation 

"  Cf.  supra,  cli.  8,  pp.  283-86,  esp.  nn.  IS  and  21 

^Monthly  Labor  Review,  56  (1943),  941-42;  Victor  H  Bernstein,  "The  Anti-labor 
Front."  Antioch  Review,  3  (1943),  328-40.  Tlie  so-called  "Women  of  the  Pacific,"  organized 
in  1938  with  headquarters  in  Los  Angeles,  was  mentioned  the  next  year  as  active  in  the 
California  drive  for  anti-closed-shop  and  other  restrictive  legislation,  along  with  f'e 
Associated  Farmers  and  other  organizations.  At  that  time,  however,  the  move  was  opposed 
by  the  State  Chamber  of  Commerce  and  the  San  Francisco  Employers'  Council  as  one 
that  threatened  to  cause  disunity  in  wartime.  New  York  Times,  September  17,  1944  ;  I)eeem- 
ber  27,  1944.  The  "Women  of  the  Pacific"  were  still  functioning  in  1947,  when  they 
published  a  pamphlet,  Workers!  Do  You  Know  Your  New  Rights  tinder  the  Taft-Hartley 
Law? 

i«  For  summaries  of  the  legislation  see  U.S.  Department  of  Labor,  Division  of  Labor 
Standards,  Digest  of  State  and  Federal  Lahor  Legislation,  19Ji2-43,  Bulletin  No.  63;  cf. 
also  E.  Merrick  Dodd,  "Some  State  Legislatures  Go  To  War — on  Labor  Unions,"  Iowa 
Law  Review,  29  (1944),  148-74. 
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of  the  Colorado  system  adopted  in  1915  of  a  required  ^Yaiting  period 
and  an  investigation  and  attempt  to  settle  an  industrial  dispute  by  the 
Industrial  Commission.  In  addition,  the  Act  put  many  requirements 
on  unions :  compulsory  incorporation  with  the  right  to  sue  or  be  sued, 
reasonable  dues,  annual  examination  of  union  books  by  the  Commis- 
sion, detailed  financial  reports  to  members,  provision  for  secret  ballot 
on  important  matters,  majority  vote  by  secret  ballot  before  a  strilie 
could  be  called,  and  no  use  of  fmids  for  political  purposes.^'  Charges 
of  violation  were  to  be  heard  by  the  Industrial  Commission,  as  in  the 
AVisconsin  and  Pennsylvania  acts,  but  violations  were  also  misde- 
meanors and  subject  to  injunctive  relief. 

Another  sweeping  law  was  that  of  Kansas.  Its  list  of  unfair  labor 
practices  of  employers  was  extremely  limited,  there  was  no  provision 
for  a  board  to  administer  the  Act,  and  its  list  of  mifair  labor  practices 
by  employees  was  the  most  extensive  of  any  state;  it  was  therefore 
primarily  a  restrictive  law  directed  at  labor  organizations.  As  in  Colo- 
rado, the  right  to  refrain  from  organization  was  stated.  Union  business 
agents  were  required  to  be  licensed  by  the  state,  and  unions  were 
required  to  file  certain  documents,  including  financial  reports,  with 
the  secretary  of  state.  Violations  were  punishable  as  misdemeanors, 
and  the  license  of  any  business  agent  ^^olating  the  Act  could  be  re- 
voked by  the  court.  A  Federal  District  Court  in  1945,  however,  found 
unconstitutional  the  provisions  banning  jurisdictional  strikes  and 
refusal  to  work  on  nonunion  goods  and  requiring  licensing  of  business 
agents.^^ 

Minnesota,  which  in  1939  had  pioneered  with  Wisconsin  in  regulat- 
ing union  methods,  adopted  a  "Labor  Union  Democracy  Act,"  regu- 
lating union  elections  and  requiring  unions  to  make  financial  reports 
to  their  members.  It  also  amended  its  19o9  statute  by  outlawing  juris- 
dictional strikes,  such  disputes  to  be  settled  where  necesssary  by  a 
referee  appointed  by  the  governor,  and  made  any  strikes  without  the 
required  notice  or  without  a  secret  vote  of  a  majority  of  the  employees 
voting,  or  in  violation  of  an  agreement,  unfair  labor  practices.  It  was 
also  made  an  unfair  labor  practice  to  interfere  with  the  production, 
marketing,  or  processing  of  agricultural  products.  Other  states  adopt- 
ing more  extensive  regulation  of  union  internal  affairs  were  Florida, 
Texas,  and  Alabama.  Texas  required  all  union  organizers,  and  Florida 
all  business  agents,  to  obtain  a  card  or  license  from  the  state.  Texas 
and  Alabama  required  the  filing  with  the  state  of  certain  information 
including  financial  reports.  Texas  also  regulated  union  elections,  con- 
trolled expulsions  of  union  members,  and  limited  union  fees;  and  it 
banned  political  contributions  by  unions.  Heavy  penalties  were  pro- 
vided as  well  as  enforcement  by  injunctions.  Alabama  prohibited  fees 
for  work  permits,  political  contributions,  strikes  without  majority 
vote,  and  refusal  to  work  on  nonunion  materials."  It  prohibited  also 
inclusion  of  executive,  supervisory,  or  professional  employees  in  a 
union  including  other  employees.  Violations  were  made  subject  to 
fine  or  imprisonment  or  both.  Florida  included  many  of  the  unfair 

"  The  provisions  regulating  Internal  affairs  of  unions  were,  however,  invalidated  when 
the  related  compulsory  incorporation  provision  was  held  unconstitutional  by  the  state  su- 
preme court.  AFL  v.  Rellly,  155  P.  2d  145  (1944), 

^  Stapleton  v.  Mitchell,  60  P.  Supp.  51  (1945). 

^  It  appeared  to  forbid  union-security  agreements,  also,  but  a  1947  decision  of  the 
Alabama  Supreme  Court  held  otherwise.  Hotel  and  Restaurant  Employees  International 
Alliance  v.  Greenwood,  30  So.  2d  696  (Ala.,  1947),  cert,  den.,  332  U.S.  847  (1948). 
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labor  practices  found  in  the  Kansas  statute,  but  none  directed  ag-ainst 
employers.  It  banned  jurisdictional  strikes,  strikes  without  majority 
vote,  secondary  boycotts,  m.ass  picketing,  and  picketing  beyond  the 
area  of  the  industry  in  which  the  dispute  arose.  Violations  were  made 
felonies.  An  anti-closecl-shop  amendment  to  the  state  constitution  was 
to  be  submitted  to  the  voters.  The  drastic  "antiviolence"  provisions 
adopted  by  Alabama  and  Arkansas,  on  the  Texas  model,  have  been 
mentioned  above.  JMassachusetts,  also,  added  its  first  restriction  upon 
unions  by  prohibiting  the  requirement  of  fees  for  work  permits.  Penn- 
sylvania banned  political  contributions  by  any  corporation  or  unin- 
corporated association. 

The  constitutionality  of  much  of  this  body  of  regulation  of  union 
affairs  was  of  course  questionable.  Courts  invalidated  the  restrictions 
upon  certain  union  methods  in  the  statutes  of  California,  Colorado, 
Kansas,  and  Oregon,  in  whole  or  in  part.-*'  The  Supreme  Court  in 
194.5  found  the  Texas  "identification  card"  provision  unconstitutional 
when  it  was  applied  to  a  speech  for  the  solicitation  of  union  mem- 
bers.^^  It  found  the  Florida  licensing  requirement  invalid,  also,  as  in 
conflict  with  the  National  Labor  Relations  Act.--  Certain  other  provi- 
sions of  the  acts  in  Texas  and  Alabama  were  invalidated  by  state 
courts.^' 

Fears  by  agricultural  interests  in  several  states  brought  also  the 
enactment  of  statutes  designed  to  protect  agriculture  from  interfer- 
ence by  unions.  Idaho  prohibited  secondary  boycotts  where  applied 
to  agricultural  products,  banned  picketing  of  agricultural  premises  or 
the  entry  upon  such  premises  by  union  agents  without  the  consent  of 
the  owner,  and  required  complete  financial  statements  to  be  filed 
annually  by  all  unions  with  the  secretary  of  state.  Violation  was  made 
a  misdemeanor.  A  similar  law  was  adopted  in  South  Dakota,  Both  of 
these  were  held  unconstitutional  in  whole  or  in  part.^*  Minnesota  also- 
added  to  its  laws  provisions  designed  to  prevent  interference  with  the 
transportation  of  agricultural  products,  and  Michigan  adopted  a 
somewhat  similar  provision  affecting  both  farm  and  commercial 
products. 

Thus  the  1943  state  legislation,  especially  the  very  drastic  regula- 
tions and  restrictions  imposed  by  six  southern  and  southwestern- 
states,  gave  a  preview  of  the  types  of  restriction  on  labor  desired  by 
many  articulate  groups  in  industry  and  agriculture.  As  Professor 
Dodd  has  said: 

Many  of  the  new  statutory  provisions  are  unmistakable  signs  of  the  deep- 
cleavage  which  exists  between  labor  unionists  and  other  elements  in  the- 
population  with  resi)ect  to  the  legitimate  functions  of  labor  organizations 
and  the  extent  to  which  they  should  be  permitted  to  operate  as  self-govern- 
ing bodies.  .  .  .  Many  of  the  provisions  .  .  .  will  inevitably  be  regarded  by 
organized  labor  as  a  whole  and  not  merely  by  its  leaders  as  war  legislation  in> 
a  very  sinister  sense — legislative  declaration  of  war  against  unions.^ 

The  unions  were  worried  but  not  yet  sufficiently  to  establish  a  united 
and  effective  counteroffensive.^^ 


20  Supra,  nn.  12,  17.  IS. 

21  Thomas  v.  CoUins,  323  U.S.  516  (1945). 

22  Hill  V.  Florida,  325  U.S.  5.38  (1945). 

23  AFL  V.  Mann.  188  S.W.  2d  276  (1945),  In  the  Court  of  Civil  Appeals  of  Texas ;  Alabama 
State  Federation  of  Labor  v.  McAdorv  et  al.,  18  So.  2d  810   (Ala.  Sup.  Ct,  1944). 

2*  AFL  V.  Michelson,  9  CCH  Lab.  (Jas.  67,064  (1944)  ;  AFL  v.  Langley,  168  P.  2d  831 
(1946). 

25  Dodd,  op.  cit.,  p.  174. 

29  Cf.  the  account  of  an  attempt  to  set  up  a  "legislative  coalition"  bv  the  AFL,  ClOi- 
and  railroad  brotherhoods  in  February,  1943.  New  York  Times,  February  6,  1943. 
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The  postwar  drive:  Anfl-dosed-shop  and  other  restrictions 

The  last  two  years  of  the  war  saw  relatively  little  further  restric- 
tive or  regulatory  legislation  in  the  states,  although  the  drive  for 
"right-to-work"  or  anti-closed-shop  legislation  continued  and  made 
some  headway  in  the  South  and  West.  Florida  and  Arkansas  banned 
the  closed  shop  by  constitutional  amendment  in  1944,  as  did  South 
Dakota  by  law  in  1945  and  by  constitutional  amendment  m  1946. 
In  the  latter  year  also  Arizona  and  Nebraska  adopted  constitutional 
amendments  against  the  closed  shop.  "Eight-to-work"  proposals,  ban- 
ning virtually  every  type  of  union-security  agreements,  were  intro- 
duced in  almost  identical  form  in  at  least  eleven  legislatures  in  1945. 
But  the  major  success  was  not  to  be  achieved  until  1947.  Minnesota  in 
1945  amended  its  labor  relations  law  to  prohibit  any  strike,  boycott,  or 
picketing  designed  to  interfere  with  the  right  of  a  certified  representa- 
tive to  function  during  the  eifective  period  of  the  certification.  Wis- 
consin reduced  to  two- thirds  the  vote  required  to  authorize _  an  all- 
union  agreement.  But  Connecticut,  contrary  to  the  trend  in  state 
legislation,  enacted  a  Labor  Relations  Act  of  the  WagTier  Act  type." 
The  New  York  and  New  Jersey  acts  of  1945  forbidding  discrimination 
in  employment  based  on  race,  creed,  or  color,  and  providing  for  en- 
forcement, should  also  be  mentioned.  In  1946  Massachusetts  and  in 
1947  Connecticut  also  adopted  fair  employment  practice  laws  with 
teeth. 

In  1946  only  eleven  states  held  regular  legislative  sessions,  but  re- 
strictive legislation  was  adopted  in  several.-^  The  "right-to-work" 
constitutional  amendments  in  three  states  have  already  been  noted. 
Resentment  at  the  postwar  strikes  helped  to  bring  new  restrictions  in 
some  of  the  states.  Louisiana  and  Virginia  joined  the  list  of  southern 
states  with  restrictive  laws.  Louisiana  prohibited  "wildcat"  strikes  in 
violation  of  collective  agreements,  sit-downs,  and  violence,  force  or 
threats  around  a  plant  in  connection  with  a  labor  dispute,  thus  ap- 
parently banning  mass  picketing.  It  also  made  unlawful  a  conspiracy 
in  restraint  of  trade  between  management  and  a  union.  Violations 
were  made  misdemeanors  as  well  as  subject  to  injunctive  restraint. 
Virginia  banned  mass  picketing,  "stranger"  picketing,  the  use  of  force 
or  intimidation,  and  any  interference  with  the  right  of  another  to 
work.  Violations  were  a  misdemeanor.  New  Jersey  added  to  its  Media- 
tion Act  the  provision  that  the  governor  might  seize  and  o]3erate  any 
public  utility  where  one  of  the  parties  to  a  dispute  refused  to  accept 
the  recommendations  of  a  fact-finding  panel  appointed  by  the  Media- 
tion Board.  And  in  Massachusetts,  following  a  popular  referendum,^^ 
a  law  was  enacted  requiring  unions  to  file  annual  statements  showing 
names  and  addresses  and  salaries  of  all  officers,  their  scale  of  dues, 
the  dues  and  other  amounts  charged  members,  and  receipts  and 
expenditures. 

In  1947  came  the  real  flood  of  state  legislation  restricting  union 
activities.  Postwar  conflicts  had  aroused  resentment  and  set  the  stage 


-''IT.S.  Department  of  Labor,  Division  of  Labor  Standards,  Digest  of  State  and  Federal 
Lal)or  Legislation,  191,3-!,h,  Bulletin  No.  71;  19',!i-h5,  Bulletin  iSTo.  75. 

2s  "State  Labor  Legislation  in  1946,"  Monthly  Lahor  Review,  63   (1946),  754-59. 

^  Cf.  Commonwealth  of  Massachusetts,  Report  of  the  Governor's  Labor-Management 
Committee,  House  of  Representatives,  No.  1S75,  March  IS.  1947.  The  Committee  included 
representatives  of  labor,  manag-ement.  and  the  public.  Following  the  referendum  it  made 
proposals  as  to  what  limited  information  should  be  renuired  in  "the  annual  statements  to 
be  filed.  Substantial  sections  of  the  report  are  reprinted  in  Industrial  and  Lahor  Relations 
Review  1  (1947).  110-28. 
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for  the  successful  drive  for  legislation.^"  The  campaigns  of  the  Na- 
tional Association  of  Manufacturers  and  the  United  States  Chamber 
of  Commerce,  with  their  affiliated  associations  and  others  in  all  parts 
of  the  country,  rose  to  a  climax.^^  And  the  harvest  came  in  "equaliz- 
ing" or  more  often  merely  restrictive  legislation  in  at  least  thirty  states, 
as  well  as  in  the  federal  Labor  Management  Relations  Act  of  1947.^- 

The  most  comprehensive  enactment  was  the  Delaware  Union  Regu- 
lation Law,  including  one  of  the  most  extensive  lists  of  unfair  labor 
practices  of  employees;  it  made  closed-shop  agreements  contrary  to 
public  policy  and  unenforceable,  made  any  interference  with  "the  right 
to  work"  uiil awful,  and  made  strikes  unlawful  except  after  a  majority 
vote ;  political  contributions  by  unions  were  bamied.  In  addition,  unions 
were  required  to  register  and  file  annual  financial  reports  and  came 
under  regulation  as  to  their  fees  and  elections.  In j  mictions,  damage 
suits,  and  penalties  of  fine  or  imprisonment  were  provided  for  en- 
forcement. 

Two  of  the  original  states  with  "Little  Wagner  Acts"  in  1947  added 
unfair  labor  practices  of  employees  to  their  statutes.  Massachusetts 
banned  mterf  erence  by  employees  with  the  right  of  employees  to  choose 
or  reject  representatives  for  collective  bargaining,  and  strikes  or  bo}'- 
cotts  to  induce  the  commission  of  an  unfair  labor  practice.  It  also  de- 
clared the  obligation  of  a  recognized  union  to  bargain  collectively. 
Utah  specified  several  unfair  labor  practices  of  employees,  including 
intimidation,  sit-down  strikes,  picketing  in  the  absence  of  a  majority 
strike  vote,  and  secondary  boycotts.  Pennsylvania  also  tightened  its 
prohibition  of  interference  with  employees  in  their  choice  as  to  join- 
ing or  refraining  from  joining  a  union  or  their  choice  of  representa- 
tive. 

Anti-closed-shop  legislation  was  the  type  occurring  most  frequently 
in  1947.  Twelve  states,  four  of  which  already  had  constitutional 
amendments,  prohibited  closed  shops,  or  in  most  cases  any  other  type 
of  union-security  agreement;  three  others  limited  them  in  one  or  an- 
other way,  and  New  Mexico  proposed  a  constitutional  amendment  to 
be  voted  on  at  the  next  election.  Twelve  states  imposed  further  limita- 
tions upon  picketing  or  other  strike  activity;  eleven  proliibited  sec- 
ondary boycotts;  six  restricted  jurisdictional  disputes;  eleven  states 
provided  for  the  regulation  of  disputes  in  public  utilities;  seven  states 
banned  strikes  of  public  employees.  Delaware,  New  Hampshire,  and 
North  Dakota  required  registration  and  the  filing  of  financial  reports 
by  unions. 

It  was  significant  that  the  major  part  of  this  legislation  in  1947  still 
came  from  the  South  and  Southwest,  and  from  the  largely  agricultural 
states  of  the  Midwest  and  Far  West.  Restrictions  upon  strikes  by  pub- 
lic or  public  utility  employees,  however,  came  in  four  northern  states — 
New  York,  New  Jersey,  Ohio,  and  Indiana.  And  greater  or  less  re- 
strictions upon  union  activities  were  added  in  Delaware,  Massachu- 
setts, Connecticut,  Pennsylvania,  and  Michigan,  as  well  as  in  Maine 
and  New  Hampshire. 

30  Supra,  ch.  8.  pp.  311-14. 

3^/ft(f?..pp.  2S7-01. 

32  "State  Labor  Legislation  in  1947,"  Monthly  Labor  Review,  65   (1947),  277-84. 
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Surnmary 

111  summary,  by  the  fall  of  1947  state  lej^islation  on  industrial  rela- 
tions and  the  rights  and  obligations  of  employers  or  employees,  or 
iDoth,  on  major  points  was  about  as  follows.^^  Comprehensive  labor 
relations  acts  of  the  Wagner  Act  type,  protecting  the  right  of  labor  to 
organize  and  putting  obligations  explicitly  only  upon  employ  ere,  were 
to  be  fomid  in  only  three  states.  New  York,  Ehode  Island,  and  Con- 
necticut. Seven  other  states  had  to  a  greater  or  less  extent  included 
unfair  labor  practices  of  employees  or  unions,  in  an  "equalizing"  law; 
these  were  Colorado,  Massachusetts,  Michigan,  Minnesota,  Pennsyl- 
vania, Utah,  Wisconsin.  Four  others — Alabama,  Delaware,  Florida, 
and  Kansas — had  extensive  lists  of  unfair  labor  practices  of  labor,  the 
last  witli  some  quite  limited  restrictions  also  upon  employers.  Closed 
shops,  and  usually  all  other  types  of  miion-security  agreements,  were 
banned  by  constitutional  amendment  or  statute  or  both  in  thirteen 
states,"*  all  of  them  predominantly  agrarian,  nonindustrialized  states 
with  relatively  little  experience  with  collective  bargaining  or  union- 
security  provisions.  Four  others — Colorado,  Kansas,  New  Hampshire, 
and  Wisconsin — permitted  such  agreements  only  after  vote  of  the  em- 
ployees; three^ — Delaware,  Louisiana,  and  Maryland — declared  them, 
as  well  as  nonunion  contracts,  against  public  policy  and  so  unenforce- 
able, while  Nevada  made  both  types  unlawful ;  and  six  states  provided 
some  measure  of  protection  against  unreasonable  expulsion  or  refusal 
of  membership  in  unions  with  union-security  contracts.^^  Check-off 
arrangements  were  controlled  by  nine  states,^"  work  permit  fees  were 
banned  by  eleven  states.^^ 

Although  the  Supreme  Court  in  cases  involving  antipicketing 
statutes  and  ordinances  had  held  that  picketing  is  protected  as  a  form 
of  free  speech,^^  many  states  continued  efforts  to  restrict  picketing  and 
boycotts.  Some  of  these  as  we  have  shown  above  had  already  been 
invalidated.  While  the  validity  of  the  entire  body  of  such  restrictions 
continued  to  be  in  doubt,  the  statutes  remained  on  the  books  as  threats 
and  sometimes  actual  weapons  used  against  union  use  of  economic 
power.  At  least  eighteen  states  ^^  by  1947  banned  intimidation  of  non- 
union workers,  ten  of  them  by  the  drastic  antiviolence  laws  of  the 
South  and  Southwest.  Mass  picketing  was  specifically  banned  in 
thirteen  states.*"  Five  states  permitted  picketing  only  if  a  majority  of 
the  employees  had  voted  for  a  strike,*^  these  and  seven  others  *-  made 


^■5  The  count  of  ma.ior  types  of  legislation  follows  Millis  nnrt  Katz,  op.  cit.,  with  a  few 
additiong  as  cliecked  from  other  sources,  especially  Charles  C.  Killing-sworth,  l^trtfr  Lnhor 
Relatione  Act<i  (ChicaEco:  University  of  Chicaco  Press.  194S),  Appendix  A,  and  E.  ^fer- 
riclc  Dodd.  "Trends  In  State  Lesdslation  Relatinsr  to  Unions,"  Prorprdings  of  Nriv  York 
Uvii^ersitii  First  Annual  Conference  on  Labor  (Albany:  Mathew  Bender  &  Co.,  1948),  pp. 
497-5S5. 

■■'*  By  constitutional  amendment  in  Arizona,  Arl^ansas,  Florida,  Nebraska,  South  Da- 
kota :  Nevv-  Mexico  also  had  such  an  amendment  to  he  voted  on  at  the  1948  election  ; 
others  by  statute,  Georgia,  Iowa,  Maine,  North  Carolina,  North  Dakota,  Tennessee,  Texas, 
Virginia. 

^  Colorado,  Delaware.  Massachusetts.  New  Hampshire.  Pennsylvania.  Wisconsin. 

^5  Arkansas,  Colorado,  Delaware.  Georgia,  Iowa.  Pennsylvania,  Rhode  Island,  Texas, 
Wisconsin. 

s'' Alabama.  Delaware.  Georgia.  Iowa.  Massachusetts,  New  Hampshire,  New  York,  North 
Carolina,  Tennessee,  Texas,  and  Virginia. 

3«  Thornhill  v.  Alabama.  .310  U.S.  88  f  19401  ;  Carlson  v.  California.  .310  U.S.  106  (1940). 

'^  Alabama,  Arkansas.  Colorado.  Delaware,  Florida.  Georgia.  Kansas.  Louisiana.  Michl- 
r'-in.  Minnesota,  Jlississippi.  Nebraska,  Pennsylvania,  South  Dakota,  Texas,  Utah,  Virginia, 
Wisconsin. 

*"  Colorado.  Delaware.  Florida.  Georgia,  Kansas,  Louisiana,  Michigan,  Minnesota,  South 
Dakota.  Texas.  Utah.  Vircrinia.  Wisconsin. 

«  Colorado  Delaware.  North  Dakota,  Utah.  Wisconsin. 

*=  Alabama,  Florida,  Kansas,  Michigan,  Minnesota,  Missouri,  Oregon. 
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strikes  themselves  illegal  in  the  absence  of  such  a  vote.  Secondary 
boycotts  were  banned  in  more  or  less  sweeping  fashion  in  fourteen 
states/^  Strikes,  picketing,  or  boycotts  to  upset  valid  certifications  and 
induce  violations  of  the  labor  relations  laws  were  outlawed  in  six 
states — Colorado,  Delaware,  Massachusetts,  Minnesota,  Pemisylvania, 
and  Wisconsin.  Jurisdictional  strikes  were  banned  or  subject  to 
greater  or  less  control  in  thirteen  states.^*  Strikes  in  violation  of  con- 
tracts were  either  unfair  labor  practices  or  unlawful  and  subject  to 
injunctions  or  damage  suite,  in  eleven  states.*"*  Strikes  of  public  em- 
ployees in  addition  were  forbidden  by  eight  states,'**'  and  in  eleven  *' 
restrictions  were  imposed  upon  strikes  in  public  utilities, 

Eegulation  of  the  internal  affairs  of  unions  had  gone  less  far  than 
attempts  at  control  of  strikes  and  picketing  and  other  methods  used 
by  labor  organizations.  Twelve  states,  however,  had  adopted  recpire- 
ments  for  registration  and  filing  of  certain  information  by  unions.*^ 
Union  elections  were  regulated  by  statutes  adopted  in  Minnesota, 
Texas,  and  Delaware.  Florida,  Texas,  and  Kansas  had  required  union 
agents  to  obtain  a  license,  but  each  of  these  laws  had  been  invalidated 
at  least  in  part.  Political  contributions  had  been  banned  by  five  states^ — 
Alabama,  Colorado,  Delaware,  Pennsylvania,  and  Texas — but  in  the 
first  two  the  provisions  had  been  invalidated. 

It  is  not  our  purpose  here  to  report  on  all  details  or  to  pass  judgment 
on  this  body  of  state  legislation  regulating  and  restricting  union  activ- 
ities in  addition  to  the  specific  protection  given  in  a  minority  of  the 
states  to  labor's  right  to  organize.  Some  of  it,  as  in  Massachusetts,  was 
rather  carefully  designed  to  deal  with  real  abuses  and  problems.  Some 
of  it  was  highly  debatable  in  purpose,  such  as  the  sweeping  prohibi- 
tions of  union-security  clauses.  Some  of  it  was  of  the  sledgehammer 
sort  meant  to  beat  clown  effective  methods  of  the  use  of  economic 
power  by  unions.  Some  provisions  had  already  been  declared  uncon- 
stitutional, and  more  would  in  all  probability  be  invalidated.  ]\Iuch  of 
it  opened  the  way  for  an  increase  in  intervention  by  the  courts  such 
as  had  not  been  seen  since  the  Xorris-La  Guardia  Act  set  standards  of 
judicial  restraint  in  labor  disputes.  Only  the  test  of  experience  would 
show  the  real  effect  of  the  legislation  upon  union  strength  and  collec- 
tive bargaining  and  upon  political  developments.  The  major  signifi- 
cance for  our  present  purposes  is  in  how  this  history  paralleled  and 
influenced  the  efforts  to  obtain  more  or  less  similar  enactments  in 
Congress.  At  the  end  the  developments  in  the  states,  even  though  the 
greater  part  of  that  experience  came  from  the  agricultural  and  semi- 
industrial  states  which  were  still  in  the  early  stages  of  the  establish- 
ment of  labor  organization  and  collective  baragining,  strengthened 
the  hands  of  those  who  desired  a  comprehensive  revision  of  federal 
labor  policy, 

*^  Alabama.  California,  Colorado,  Delaware,  Idaho,  Iowa,  Minnesota,  Missouri,  North 
Dakota,  Orejron,  Pennsylvania,  Texas,  Utah  Wisconsin. 

''•' Californin,  Colorado.  Delaware.  Florida.  Iowa.  Kansas,  Massachusetts,  Michigan, 
Minnpsota,   Missouri,   Orejron.   Pennsylvania.   Wif-consin. 

■^  California.  Colorado,  Delaware.  Louisiana,  Minnesota,  Missouri,  North  Dakota,  Penn- 
s.rlvpnia.    South    Dakota.    Texas,    Wisconsin. 

*'  JNfichisan,  Missouri,  Nebraska,  New  York.  Ohio,  Pennsylvania,  Texas,  Virginia. 

"  Florida.  Indiana,  Massachusetts,  Michiisran,  Missouri,  Nebraska,  New  Jersey,  Penn- 
sylvania, Texas,  Virginia,  Wisconsin.  Minnesota  prohibited  strikes  in  any  charitable 
hospital. 

■'^Alabama.  Colorado.  Delaware.  Florida.  Idaho,  Kansas,  Massachusetts,  New  Hampshire, 
North  Dakota,   South  Dakota,  Texas,  Utah. 
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DEVEL-OPMENTS   IN   CONGRESS,  1936-46 


49 


Scarcely  had  the  ink  dried  on  the  President's  signature  establishing 
the  National  Labor  Relations  Act  as  part  of  our  national  policy  when 
bills  to  repeal  or  amend  the  Act  began  pouring  into  the  congressional 
mill.  Despite  numerous  proposals,  only  two  major  pieces  of  legislation 
substantially  affecting  national  labor  policy  passed  both  houses  of 
Congress  between  1935  and  the  passage  of  the  Labor  Management 
Relations  Act  in  June,  1947.  The  War  Labor  Disputes  Act  ^°  became 
law  in  1943  over  the  veto  of  President  Roosevelt.  While  from  the  point 
of  view  of  the  Wagner  Act  it  was  restrictive,  it  did  not  approach  either 
some  of  the  earlier  legislative  proposals  or  the  later  Case  Bill  as  far  as 
fundamental  changes  and  revisions  in  national  labor  policy  were  con- 
cerned. The  Case  Bill  failed  of  passage  over  a  presidential  veto  in 
June,  1946.  One  other  bill  of  major  importance  was  approved  by  the 
House,  although  it  never  came  to  a  vote  in  the  Senate.  This  was  the 
Smith  Bill  passed  by  the  House  in  1940  after  the  preliminary  report  of 
the  Smith  Committee  to  investigate  the  NLRB.^^ 


^fe"^ 


Ten  years  of  legislative  proposals 

In  the  ten  years  covered  by  this  analysis,  169  bills  relating  to  na- 
tional labor  policy  were  introduced  in  Congress.  If  we  add  those  intro- 
duced in  the  Eightieth  Congress  before  the  passage  of  Taft-Hartley, 
but  excluding  the  original  Taft  proposal  (S.  1126)  and  the  original 
Hartley  Bill  (H.R.  3020),  we  find  a  total  of  230  such  bills  introduced. 
If  we  consider  also  the  more  important  of  the  resolutions  which  if 
acted  upon  could  have  resulted  in  policy  changes,  we  find  that  be- 
tween 1937  and  1947  more  than  50  other  legislative  proposals  could  be 
added  to  this  total. ^-  It  is  extremely  difficult  to  assess  accurately  the 
meaning  of  these  sheet  numbers.  Some  bills  were  omnibus  measures 
that  would  have  legislated  on  labor  relations  matters  from  A  to  Z. 


*'  This  section  was  written  by  Seymour  Z.  Mann. 

^0    57  U.S.  Stat.  163   (1943)  ;  Supra,  ch.  8,  pp.  298-300:  infra,  pp.   3.54-56. 

^^  Infra,  pp.  350-54,  360-62.  Other  bills  pertaining  to  national  lalior  policy  which  were 
acted  upon  in  some  manner  clurinjr  those  years  were  as  follows  :  an  amendment  to  the  Byrnes 
Anti-strikphreakintr  Act  of  1936.  Public  Law,  779,  75tli  Cong.,  3d  Sess..  amending  40  U.S. 
Stat.  1899  ;  S.  1970,  the  Oppressive  Labor  Practices  Act,  sponsored  by  Senators  La  Follette 
and  Thomas  (Utah),  which  passed  the  Senate.  76th  Cong.,  3d  Sess.  ;  H.R.  4139.  reported 
from  the  Naval  Affairs  Committee,  and  providing  for  the  investigation  and  mediation  of 
disputes  in  naval  construction,  passed  by  the  House,  77th  Cong.,  1st  Sess.  ;  the  Lea  Act 
(60  U.S.  Stat.  89),  April,  1946.  banning  royalty  payments  to  the  union  in  the  making 
of  phonograph  records  ;  H.R.  053,  tlie  Hohbs  Bill",  approved  by  the  House,  78th  Cong.,  1st 
Sess.,  later  included  in  the  vetoed  Case  Bill,  then  separately  passed  and  signed  as  the 
Hobbs  Act  (60  U.S.  Stat.  420).  July,  1946.  removing  labor  union  exemption  from  the 
Federal  Anti-racketeering  Act :  and  H.R.  6578,  79th  Cong.,  2d  Sess.,  passed  by  the  House 
to  meet  the  railroad  emergency  but  not  acted  on  by  the  Senate. 

^^  The  information  for  this  section  was  obtained  as  follows :  The  proposals  we  are 
concerned  with  include  only  those  having  a  major  impact  on  national  labor  policy.  They 
do  not  include  legislation  on  wages,  hours,  social  security,  etc.  Also  excluded  are  riders  to 
appropriation  lesislation  or  other  measures  alluding  only  indirectly  to  labor  relations 
matters.  The  pripiary  sources  of  information  used  were  the  Index  and  Legislative  History 
volumes  of  the  Congressional  Record  for  each  session  of  Congress,  the  Digest  prepared 
by  the  Legisl.ntive  Riefereuce  Service  of  the  U.S.  Library  of  Congress,  and  copies  of  the  bills 
and  resolutions  proposed. 

The  bills  considered  and  the  more  important  resolutions  were  classified  into  seven  maior 
categories.  They  dealt  with  proposals  on  :  (1)  NLRB  procedure,  organization,  and  jurisdic- 
tion :  (2)  problems  of  representation  :  (3)  limitations  upon  the  scone  and  procedures  of 
collective  barsraining  :  (4)  unfair  and  oppressive  labor  practices:  (S'*  limitation  and  regula- 
tion of  self-help  activities;  (6)  employer-union  regulation  and  the  imposition  of  legal 
obligations  and  responsibilities;  and  (7)  the  settlement  of  disputes.  Anyone  familiar  with 
these  matters  realizes  the  impossibility  of  developing  hard-and-fast  categories  for  such 
a  classificntion.  Therp  is  much  overlapping,  and  some  classifications  are  undoubtedly 
arbitrarv.  In  each'" of  the  bills  or  resolutions  the  specific  sucrgestions  contained  were  analyzed 
and  classifi'^d.  Manv  miscellaneous  proposals  were  intentionally  omitted  from  the  tabular 
analvses.  What  follows,  then,  cannot  be  presumed  to  be  statistically  exact;  enough  mate- 
rials' were  evaluated,  however,  to  establish  certain  trends  and  conclusions. 
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Others  might  contain  only  one  specific  proposal.  And  a  further  com- 
plication results  from  duplicate  bills  being  introduced  by  the  same 
or  different  congressmen,  even  during  the  same  session  of  Congress. 
Nevertheless,  this  does  constitute  a  significant  number  even  for  a 
Congress  that  often  works  in  terms  of  tens  of  thousands  of  bills  await- 
ing or  praying  for  legislative  action. 

One  is  impressed  in  examining  these  legislative  proposals  with  the 
fact  that  the  attack  upon  the  principles  of  the  Wagner  Act,  and  in 
essence  this  is  what  the  largest  portion  of  these  proposals  means,  was 
consistently  conducted  by  a  small  minority  continually  harping  on  a 
few  points.  This  minority  was  successful  finally  in  winning  enough 
people  to  their  point  of  view  to  develop  into  a  successful  majority. 
It  is  obvious,  when  these  legislative  proposals  are  broken  down  into 
their  component  parts  and  classified,  that  all  the  major  proposals  put 
forward  during  the  years  were  finally  acted  upon  in  some  way  in  the 
revisions  and  additions  to  national  labor  policy  contained  in  the  Labor 
Management  Kelations  Act  of  1947. 

1.  Problems  of  NLRB  organization^  procedure^  and  jurisdiction. — 
A  first  major  group  of  these  proposals  related  to  Board  jurisdiction 
and  power,  or  to  the  size,  organization,  and  makeup  of  the  Board,  or 
its  procedures.  It  was  the  Seventy-sixth  Congress,  in  1939^0,  that  was 
most  preoccupied  with  these  problems.  During  1939  and  1940,  also, 
Congress  was  concerned  with  charges  of  bias  and  unfairness  on  the 
part  of  the  jSTLRB.  Added  momentum  was  given  these  charges  by  tlie 
raging  dispute  between  the  divided  camps  in  the  labor  movement. 
The  proposals  advanced  ^^  ranged  from  reducing  the  jurisdiction  of 
the  Board  to  shearing  it  of  its  unfair  labor  practice  duties.  A  large 
number  of  the  bills  would  have  excluded  agricultural  activities  and 
supervisors  and  other  persons  from  the  application  of  the  Wagner 
Act.  Every  proposal  made  on  these  matters  in  the  Seventy-sixth  Con- 
gress was  repeated  in  substantially  the  same  form  during  the  three 
succeeding  Congresses.  At  least  fourteen  bills  introduced  would  have 
changed  the,  size  or  organization  of  the  Board,  some  going  as  far  as 
the  abolition  of  the  Board  and  the  creation  of  independent  judicial 
and  prosecuting  agencies.  Eleven  would  have  limited  the  Board's 
discretion  in  the  application  of  remedies.  Such  proposals  appeared  in 
every  Congress  from  the  Seventy-sixth  through  the  Seventy-ninth. 
There  were  twenty-seven  proposals  as  to  unfair  labqr  practice  proce- 
dures, and  thirty-one  for  revision  of  representation  procedures.  Again 
demonstrating  the  trend,  well  over  half  of  both  of  these  occurred 
during  the  Seventy-sixth  Congress. 

Wliile  the  total  number  of  proposals  included  here  was  large,  they 
did  not  necessarily  all  differ  from  one  another.  Very  often  the  sug- 
gestion made  in  the  earliest  Congress  was  sponsored  over  and  over 
again  in  substantially  the  same  form  by  the  same  congressman  or 
group  of  congressmen.  Four  of  Representative  Hoffm.an's  bills,  for 
example,  introduced  in  each  session  from  1939  through  1946,  were 
for  all  practical  purposes  duplicates  of  each  other.  These  bills  all  con- 
tained similar  provisions  limiting  the  jurisdiction  of  the  Board,  re- 
quiring certain  case  procedures,  restricting  Board  uses  of  personnel,  or 
affecting  the  remedies  to  be  applied  by  the  Board.  This  constant  repe- 
ls More  than  25  such  proposals,  contained  In  18  major  bills,  were  classified.  At  least  15 
of  these  were  advanced  in  1939  and  1940. 
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tition  of  proposals  reflecting  charges  against  the  Board  is  quite  typical 
of  the  knds  of  legislation  introduced  during  these  ten  years. 

When  we  examine  this  legislative  history  from  the  point  of  view  of 
what  was  finally  enacted  into  law  by  Taft-Hartly,  it  can  be  seen  that 
the  most  important  of  the  proposals  were  ligislated  upon,  although 
the  most  extreme  changes  suggested  over  the  years  did  not  find  place 
in  the  congressionally  approved  1947  legislation.  Among  important 
changes  made  by  Taft-Hartley  in  this  area,  which  had  been  proposed 
many  times  in  the  preceding  ten  years,  were  the  separation  of  the 
judicial  from  the  administiative  and  prosecuting  functions,  changes 
in  the  Act's  provisions  as  to  evidence  and  the  scope  of  judicial  review, 
exclusion  of  supervisors,  and  a  number  of  changes  in  procedure  and 
rules  of  decision.  Proposals  as  to  the  position  of  Trial  Examiners  were 
largely  handled  by  the  Administrative  Procedure  Act. 

2.  Problems  of  representation^"^ — Again  it  can  be  said  that  the 
Seventy-sixth  Congress  more  than  any  later  one  was  concerned  with 
these  problems.  This,  too,  resulted  largely  from  the  AFL-CIO  split 
and  the  ensuing  controversy  over  the  craft-unit  question.  Almost  half 
of  the  proposals  in  this  area  attempted  to  amend  the  Wagner  Act  to 
assure  craft-unit  representation  where  desired.  One  of  the  Burke  bills 
introduced  in  1939  would  have  eliminated  completely  the  majority- 
rule  provisions  of  the  NLRA.  Many  kinds  of  bans  were  advanced  on 
multi-employer  or  multi-plant  units,  as  well  as  other  requirements  as 
to  the  representation  units  allowed.  The  era  ft -unit  question  was  acted 
upon  in  the  Taft-Hartley  iVct.  Perhaps  the  Commmiist  affidavit  re- 
quirements of  the  1947  Act,  also,  can  be  compared  to  the  suggestions 
occasionally  put  forward  to  prohibit  subversives  from  serving  as  bar- 
gaining representatives. 

3.  Limitations  upon  the  scope  and  procedures  of  collectii)e  hargain- 
ing.^^ — Almost  all  the  proposals  analyzed  here  restricted  collective 
bargaining  in  some  manner.  Some  matters,  the  closed  shop  and  others, 
were  to  be  completely  removed  as  proper  subjects  of  collective  bar- 
gaining. Other  proposals  removed  the  "bargaining"-  from  collective 
bargaining  by  legally  requiring  the  inclusion  of  certain  provisions, 
such  as  specified  procedures  for  the  settlement  of  disputes,  or  adjust- 
ment boards  for  grievance  controversies.  Many  of  these  restrictions 
placed  union  under  the  antitrust  laws  by  preventing  their  entering 
into  contracts,  conspiracies,  or  combinations  having  as  their  object 
some  of  the  items  banned,  and  making  such  actions  subject  to  in- 
junction. 

The  Seventy-ninth  Congress,  of  1945-46,  led  with  the  most  specific 
proposals  in  this  area.  This  was  accounted  for  in  part  at  least  by  the 
growing  belief  that  inequality  between  unions  and  employers  was 
then  stacked  in  favor  of  the  former.  Tlie  large  number  of  major  dis- 
putes occurring  in  the  postwar  period  added  to  the  argument  that 
something  had  to  be  done  to  curb  union  power.  Such  limitations  could 
be  accomplished  in  part  through  legislation  affecting  the  scope  of  the 
collective  bargaining  process. 

^■' We  exclude  here  any  proposals  already  noted  under  procedural  questions  In  representa- 
tion matters.  Eighteen  major  proposals  are  included  here. 

^^  Such  proposals  were  sponsored  at  least  40  times,  in  2S  major  bills.  This  frroupinp  is  not 
all  inclusive  of  collective  Viargaininj?  matters  since  many  issues  relating  to  this  topic  were 
classified  under  union-employer  regulations,  or  under  limitations  upon  self-help  activities. 
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In  the  Taft-Hartley  Act  we  find  sections  limiting  collective  bargain- 
ing in  ways  similar  to  those  previously  suggested.  Among  them  were 
limitations  on  the  closed  shop  and  union  shop,  on  the  check-oif,  on 
royalty  payments  and  welfare  funds,  the  prohibition  of  featherbed- 
ding  practices,  and  the  sixty-day-notice  requirement  for  terminating 
or  modifying  a  contract. 

4.  Unfair  and  oppressive  lahor  practices. — Here  again  many  matters 
that  could  fall  into  this  area  have  been  classified  elsewhere.  An  at- 
tempt has  been  made  to  distinguish  between  propositions  i-ef  erring  to 
"unfair"  labor  practices  and  those  referring  to  "unlawful"  labor  prac- 
tices. The  latter  are  in  most  cases  treated  under  limitations  on  self- 
help  activities.  The  Oppressive  Labor  Practices  Bill  introduced  in 
every  session  of  Congress  since  the  early  La  Follette  Committee  made 
its  report  is  placed  here  because  of  the  similarity  to  activities  desig- 
nated as  employers'  unfair  labor  practices,  although  some  of  these 
practices  would  have  been  declared  unlawful.  Unfair  labor  practice 
proposals,  found  in  twenty-one  major  bills,  ran  the  whole  gamut  from 
the  complete  exclusion  of  unfair  lajjor  practices  as  subjects  of  national 
legislation  to  redefining  small  parts  of  them  to  benefit  special  groups. 
Most  of  the  proposals  attempted  in  some  way  to  bring  unions  and 
employees  under  their  purview.  This  was  accomplished  bj^  making 
persons  other  than  employers  subject  to  the  prohibitions  against  cer- 
tain unfair  labor  practices  under  the  "Wagner  Act;  hy  adding  special 
prohibitions  to  apply  to  union  and  employee  conduct ;  or  by  the  cre- 
ation of  altogether  new  unfair  labor  practices  to  apply  to  unions, 
employers,  and  employees  alike.  Here  too  the  greatest  concern  with 
proposals  of  this  kind  was  in  1945  and  1946,  reflecting  the  argument 
over  union-employer  equality  which  gained  in  momentum  until  the 
adoption  of  the  Taft-Hartley  Act.  For  the  1947  law  legislated  quite 
extensively  in  this  area.  Its  list  of  unfair  labor  practices  to  apply  par- 
ticularly to  labor  organizations  and  their  agents  was  typical  of  the 
bans  suggested  often  during  the  preceding  ten  years. 

Brief  mention  must  be  made  of  the  Oppressive  Labor  Practices 
Act,  first  proposed  in  the  Senate  by  La  Follette  and  Thomas  in  the 
Seventy-sixth  Congress,  in  1939.  It  would  have  bamied  the  use  of 
strikebreakers,  strikebreaking  agencies,  labor  spies,  the  use  of  private 
guards  armed  with  dangerous  weapons,  the  use  of  industrial  mu- 
nitions during  strikes,  and  the  like.  This  was  the  result  of  one  of  the 
most  intensive  and  extensive  investigations  ever  conducted  by  any 
governmental  agency,  the  La  Follette  Committee  investigation  on 
violations  of  free  speech  and  the  rights  of  labor,  instituted  pursuant 
to  a  resolution  in  the  Seventy-fourth  Congress  and  extended  throuofh 
1943.^*^  Aside  from  the  original  passage  by  the  Senate  in  1940.  this  bill 
never  received  further  action  other  than  being  placed  in  the  legis- 
lative hopper  in  both  the  Senate  and  the  House.  The  treatment  of 
such  proposals  demonstrates  the  changing  attitudes  prevalent  in  Con- 
gress after  1935.  Occasionally  bills  in  the  spirit  of  the  Wagner  Act 
originated  from  the  Senate.  If  they  received  favorable  action  there, 
they  were  usually  not  considered  by  the  House.  Bills  contrary  to  the 
spirit  of  the  "Wagner  Act  occasionally  received  House  approval  or  con- 

^  Senate  Committee  on  Education  and  Labor,  Subcommittee  on  Senate  Resolution  266, 
Robert  M.  La  Follette,  Jr.,  Chairman.  Measures  referring  to  strike-breaking  activities 
were  Included  in  the  Byrnes  Act  and  its  later  revisions.  See  supra,  n.  51. 
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si  deration.  These  were  never  able  to  get  favorable,  if  any,  attention 
by  the  Senate  committee  dealing  with  labor  matters.  The  strongly 
supported  bills  for  an  Oppressive  Labor  Practices  Act  were  con- 
sistently ignored,  although  a  growing  number  of  congressmen  were 
ready  to  consider  "restrictive"  legislation  with  only  superficial 
investigation.^^ 

5.  Limitation  and  regulation  of  self-help  activities. — As  would  be 
expected,  most  of  the  changes  sought  here  ^^  were  limitations  upon 
the  concerted  activities  of  labor  groups.  They  ranged  from  flatly  pro- 
hibiting strikes,  as  in  one  Hoffman  measure,^^  to  some  minor  proce- 
dural requirements  that  strikers  had  to  meet  before  striking,  as  in 
several  bills.  In  between  there  were  proposals  that  dealt  with  every 
phase  of  every  kind  of  concerted  activities  that  unions  or  unorgan- 
ized employees  might  undertake.  A  large  number  of  these  restrictions 
stemmed  from  bifls  dealing  with  procedures  for  the  settlement  of 
disputes,  which  included  various  kinds  of  cooling-off  periods,  strike 
ballots,  notice  requirements,  and  a  host  of  other  miscellaneous  pro- 
visions. The  defense  and  war  period  naturally  brought  forth  many 
of  them.  Some  of  these  were  written  into  the  law  when  the  Smith- 
Connally  War  Labor  Disputes  Act  received  legislative  sanction.""  The 
total  number  of  proposals  was  swelled  also  by  demands  for  making 
strike  participation  treason.*^^  Many  restrictive  measures  meant  to 
deal  specifically  with  defense  and  war  industrial  activities  were  later 
introduced  in  practically  their  identical  form,  merely  dropping  all 
war  or  defense  phraseology.  The  Smith  Bill,  H.R.  4875,  introduced 
in  the  Seventy-ninth  Congress,  was  a  chief  example.  It  had  been  intro- 
duced twice  previously  as  a  measure  applying  to  the  special  defense 
and  war  situation.*^^ 

Among  the  more  important  proposals  seeking  to  limit  concerted 
activities  was  the  oft-repeated  attempt  to  revise  the  Norris-La  Guar- 
dia  Act  and  the  Wagner  Act  by  defining  "labor  dispute"  so  as  to  in- 
clude only  those  who  stood  in  proximate  relationship  of  employee  and 
employer.  Such  a  limitation  was  included  in  at  least  seven  of  the  bills 
examined.  Outright  repeal  of  the  Norris-La  Gruardia  Act  was  sug- 
gested by  Senator  Moore  during  the  Seventy-ninth  Congress. 

These  limitations  and  regulations  on  concerted  activities  fell  mainly 
into  two  classes.  There  were  first  those  that  prohibited  certain  activi- 
ties at  the  risk  of  losing  rights  and  status  under  the  NLEB  as  amended. 
Certain  of  these  proposals  would  have  prevented  violators  from  re- 
ceiving such  federal  benefits  as  social  security  or  unemployment  com- 
pensation. Second,  there  was  a  very  large  number  of  proposals  re- 
stricting strikes,  boycotts,  picketing,  and  other  activities  by  declaring 
them  unlawful.  In  most  cases  jurisdiction  over  violation  was  given  to 
the  district  courts,  and  the  bulk  of  these  activities  previously  pro- 
tected by  the  Norris-La  Guardia  Act  were  to  be  opened  to  the  in- 
junction remedy.  There  were  also  many  proposals  relating  to  union 
securitj^  and  to  coercive  activities,  proposals  regulating  the  use  of 

5'  For  discussion  of  the  Smitli  Committee  Investigations,  cf.  infra,  pp.  350-52  ;  supra, 
ch.  2.  pp.  49-50.  Its  methods  were  the  snb.iect  of  considerable  criticism  and  controvers.v. 

^  One  hundred  and  seven  important  proposals  contained  in  62  major  bills  or  resolutions 
were  classified. 

^  H.R.  1407,  Sevent.v-seventh  Congress. 

«"  See  infra,  pp.  ,354-56. 

"As  in  H.R.  4223,  5920,  and  6057  in  the  Seventy-seventh  Congress. 

03  H.R.  6149,  77th  Congr.,  1st  Sess.,  and  H.R.  2124.  7Rth  Cong.,  1st  Sess.  Much  of  the 
latter  measure  of  course  was  included  as  part  of  the  War  Labor  Disputes  Act. 
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property  in  self-help  activities,  and  others.  Self-help  activities  would 
also  have  been  severely  limited  by  numerous  suggestions  to  make 
unions  liable  and  suable  for  damages  resulting  from  concerted  activi- 
ties or  contract  violations,^ 

Great  preoccupation  with  these  matters  of  limiting  and  regulating 
self-help  activities  is  found  in  the  Seventy-seventh  and  Seventy-ninth 
Congresses.  This  is  probably  explainable  for  the  former,  since  such 
matters  were  assuming  more  importance  as  the  defense  period  gained 
momentum.  IMoreover,  1941  was  a  record  strike  year.  The  attention 
given  such  matters  in  the  Seventy-ninth  Congress  can  be  attributed 
to  the  postwar  strikes  and  to  the  growing  pressure  to  curb  labor  union 
power  as  the  months  of  1945  and  1946  progressed. 

]\Iany  of  the  self-help  limitations  and  regulations  put  into  the  legis- 
lative mill  during  this  ten-year  period  were  included  in  one  form  or 
another  in  the  1947  law.  Organizational,  jurisdictional,  and  sympa- 
thetic strikes,  boycotts,  picketing,  contract  violations,  featherbedding, 
coercive,  violent  and  destructive  activities,  Norris-La  Guardia  Act 
limitations,  and  others  all  received  Taft-Hartley  attention. 

6.  Regulation  of  employers  and  unions;  imposition  of  legal  obli- 
gations and  responsihilities. — It  was  quite  apparent  that  most  of  these 
legislative  proposals  were  directed  at  unions.  Only  a  few  suggestions 
dealt  with  regulation  of  employees  in  regard  to  labor  matters.  Of 
course,  much  of  the  legislation  was  predicated  on  the  idea  that  em- 
ployers and  businesses  were  already  sufficiently  controlled  and  cir- 
cumscribed by  adequate  legal  regulations  and  responsibilities.  The 
argiunent  most  often  advanced  in  favor  of  the  type  of  union  regula- 
tory legislation  here  considered  was  based  on  the  notion  that  unions 
and  their  activities  were  similar  enough  to  ordinary  business  activi- 
ties to  bring  them  under  the  same  kinds  of  legal  requirements  as  those 
imposed  on  business  and  industry.  Over  one-fourth  of  these  pro- 
posals ^*  would  have  required  union  incorporation  or  registration  of 
one  kind  or  another.  More  than  two-fifths  of  them  attempted  in  some 
manner  to  regulate  internal  union  affairs.  Many  of  these  called  for 
specific  kinds  of  election  procedures  within  unions ;  some  would  have 
regulated  details  of  dues  and  assessments;  many  would  have  speci- 
fied who  could  serve  as  imion  officers;  some  would  even  have  legis- 
lated concerning  the  internal  decision-making  processes  of  labor  or- 
ganizations. Many  would  have  made  unions  liable  and  suable  at  civil 
law  for  damages  resulting  from  concerted  activities  or  contract  vio- 
lations. A  number  included  prohibitions  on  political  contributions 
and  activities. 

Pressure  for  such  legislation  mounted  from  1937  to  1942.  With  the 
Seventy-eighth  Congress  is  subsided  considerably,  probably  because 
of  our  entrance  into  the  war  and  the  passage  of  the  War  Labor  Dis- 
putes Act  in  1943,  which  naturally  acted  to  cut  off  further  legislative 
proposals  for  a  short  while.  But,  as  the  postwar  situation  developed 
during  the  Seventy-ninth  Congress,  these  matters  received  increasing 
attention.  Such  pressure  passed  over  into  the  Eightieth  Congress  and 
came  to  a  head  with  the  inclusion  in  law  of  much  of  the  essence  of 
the  proposals  made  over  these  ten  years.  The  1947  labor  law  included 
extensive  requirements  for  registration  and  filing  of  certain  docu- 

"'^  These  are  classified  in  our  next  group.  Such  proposals  were  contained  m  12  major  bills. 
^  More  than  85  proposals  were  advanced  in  50  significant  bills  or  resolutions. 
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ments  by  unions  before  they  could  use  the  facilities  of  the  NLRB 
and  imposed  extensive  legal  obligations  and  responsibilities  in  the 
way  of  suability  and  liability  for  a  variety  of  causes.  A  ban  on  political 
contributions  and  expenditures  was  included,  as  well  as  clauses  re- 
moving in  some  ways  protections  unions  had  previously  enjoyed 
against  application  of  the  antitrust  laws. 

7.  The  settlement  of  disputes. — Methods  for  the  settlement  of  labor 
disputes  were  not  within  the  province  of  any  of  the  basic  federal  labor 
laws  other  than  the  Railway  Labor  Act.  Although  for  many  years  the 
Department  of  Labor  maintained  its  Conciliation  Service,  there  was 
no  legislation  on  mediation  and  conciliation  procedures.  There  were 
many  projDosals,  however,  to  limit  strikes  in  some  manner  or  to  pro- 
vide for  their  prompt  settlement.  Especially  was  this  true  for  public 
utility  disputes,  or  disputes  in  industries  where  stoppages  could  have 
serious  repercussions  on  the  health,  safety,  or  vital  interests  of  the 
nation.  Most  of  the  thirty-five  important  bills  containing  suggestions 
in  this  group  provided  for  boards,  panels,  or  tribunals  for  the  settle- 
ment of  various  kinds  of  disputes  in  a  variety  of  industries.  They 
ranged  from  the  suggestions  offered  as  far  back  as  the  Seventy-fifth 
Congress  to  give  mediation  and  conciliation  functions  to  the  NLRB 
to  the  setting-up  of  procedures  similar  to  those  of  the  Railway  Labor 
Act  for  maritime  labor.  Steps  to  be  used  in  the  settling  of  disputes 
ranged  from  mere  legislative  urging  that  mediation  and  conciliation 
facilities  be  first  used  to  procedures  to  be  followed  in  case  strikes 
continued  in  plants  or  mines  that  had  been  seized  by  the  government 
in  order  to  prevent  or  end  a  work  stoppage.  In  between  such  extremes 
were  cooling-off  or  status  quo  provisions,  conciliation  and  mediation, 
adjustment  Ijoards  for  disputes  arising  over  contract  interpretations, 
fact-finding,  arbitration,  and  government  operation.  Under  many  of 
these  proposals  violators  might  have  lost  status  under  the  NLRA,  had 
their  violations  enjoined  or  restrained  by  the  courts,  or  have  been 
subjected  to  criminal  penalties. 

Understandably  the  greatest  activity  over  measures  of  this  kind 
occurred  during  1945  and  1946.  In  the  light  of  the  peculiar  postwar 
conditions,^^  the  major  work  stoppages  then  occurring,  the  attitudes 
of  business  and  the  public,  and  the  congressional  political  realign- 
ments, such  concern  in  Congress  is  easily  explained.  While  none  of 
the  extremes  of  these  proposals  were  adopted,  the  most  important 
of  them  are  contained  in  Title  II  of  the  Taft-Hartley  Act. 

This  ten-year  survey  shows  the  range  and  character  of  the  legis- 
lative proposals  that  preceded  the  Taft-Hartley  Act.  Merely  from  a 
review  of  the  subjects  covered  one  can  discern  the  pressures  for 
amendatory  legislation  that  were  mounting  during  this  period.  An 
examination  of  other  elements  in  the  legislative  background  of  the 
1947  Act  will  give  added  meaning  to  these  growing  pressures. 

Persons.,  parties^  and  regions  ^^ 

Personalities,  parties,  and  regions  are  of  interest  in  relation  to  this 
mass  of  labor  legislation  proposed  from  1937  to  April,  1947.  For  the 

e=  Supra,  ch.  8. 

^^  The  ton-year  legislative  period  for  this  chapter  has  covered  the  period  from  the  opening 
of  the  Seventy-fifth  Congress  in  1937  to  the  opening  of  the  Eightieth  Congress  in  1047.  For 
this  section  we  have  extended  the  period  to  include  the  first  four  months  of  the  Eightieth 
Congress  so  that  measures  proposed  in  the  Hosue  before  the  introduction  of  the  Hartley 
Bill  and  measures  proposed  in  the  Senate  before  the  introduction  of  the  Taft  Bill  could 
also  be  examined. 


733 

200-odcI  bills  and  resolutions  analyzed  there  were  some  100  senators 
and  representatives  who  had  assumed  the  responsibility  for  sponsor- 
ing such  measures.  This  was  not  a  one-man-one-bill  affair.  Some  66 
representatives  were  responsible  for  the  161  major  House  measures 
introduced.  Many  bills  were,  of  course,  plurally  sponsored,  but  credit 
was  given  for  a  bill  or  resolution  to  each  man  sponsoring  the  pro- 
posal. The  variation  between  the  number  of  sponsors  and  the  number 
of  bills  offered  is  accounted  for  primarily  by  the  activity  of  a  few 
men.  Representative  Hoffman  in  the  House  with  thirty-four  bills  to 
his  credit  is  the  extreme  example.  Smith  of  Virginia  follows  with  nine. 
A  few  representatives  had  five  or  six  bills  to  their  credit.  More  than  a 
score  sponsored  from  two  to  four  bills.  It  must  be  remembered,  of 
course,  that  many  of  these  were  merely  reintroductions  of  similar 
measures  not  acted  upon  earlier.  Even  some  bills  introduced  in  the 
same  session  by  the  same  person  were,  for  certain  strategic  reasons, 
duplicates  of  each  other,  or  were  parts  of  omnibus  bills  put  into  the 
hopper  earlier  during  the  session — if  not  on  the  same  day.  Yet  the 
actual  numbers  of  these  proposals  introduced  serve  as  an  index  to 
the  activity  and  concern  exhibited  over  labor  policy  at  any  given 
session.  Such  raw  numbers  alone,  also,  give  important  clues  to  the 
intentions  and  motivations  of  the  sponsoring  congressmen,  for  it  was 
not  unusual  to  fhid  very  restrictive  proposals,  less  restrictive  pro- 
posals, and  occassionally  even  nonrestrictive  proposals  offered  by  the 
same  man  at  a  single  congressional  session.  '\Yliat  can  one  assume 
when  one  notes  a  bill  which  proposes  to  repeal  the  Wagner  Act, 
offering  no  amended  version  or  substitute  version  of  a  national  labor 
law,  accompanied  or  followed  by  various  proposals  to  amend  the  Act 
in  one  fashion  or  another  ?  Is  it  unfair  to  suppose  that  repeal  would 
have  been  preferred  to  amendment  had  such  repeal  been  possible? 
Taking  first  all  the  legislation  offered  in  the  House,  without  any 
reference  as  to  whether  its  over-all  effect  or  intent  were  restrictive 
or  nonrestrictive,  well  advised  or  ill  advised  from  the  point  of  view  of 
policy  expressed  in  the  Wagner  Act,  the  breakdown  by  party  of  pro- 
posed legislation  was  as  follows:  40  Democratic  representatives,  25 
Republicans,  and  one  Progressive  participated  in  the  sponsorship  of 
these  measures.  Until  the  Eightieth  Congress  there  was  a  Democratic 
majority  in  the  Hosue.  "V^^ien  Republicans  became  the  majority  in  the 
Eightieth  Congress,  there  was  a  noticeable  upturn  in  the  number 
of  Republicans  participating  in  these  proposals  for  labor  legislation. 
When  we  exclude  legislation,  however,  which  could  be  considered 
as  favorable  to  labor,  or  in  the  spirit  of  the  NLRA,  or  bills  for  settle- 
ment of  disputes  with  few  regulatory  or  restrictive  provisions,  or  those 
bills  introduced  at  the  behest  of  the  President  (especially  during  the 
Seventy -ninth  Congress),  we  can  exclude  at  least  11  Democrats  from 
the  original  40  participating.  Of  the  29  remaining  Democratic  repre- 
sentatives, at  least  15  who  can  be  termed  southern  Democrats  were 
responsible  for  a  large  amount  of  the  restrictive  type  of  proposals. 
Turning  to  the  25  Republican  representatives,  over  half  had  m.ade 
no  previous  labor  legislation  proposals  before  1945.  Of  this  half  only 
2  had  been  in  Congress  at  the  time  of  the  passage  of  the  Wagner  Act, 
while  4  other  Republicans  who  had  made  such  proposals  had  served 
continuously  since  1935.  More  than  one-half  of  the  25  did  not  enter 
Congress  until  1943. 
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During  the  Seventy-ninth  Congress  in  1945  and  19-46  and  in  tlie 
first  four  months  of  the  Eightieth  Congress  in  1947  there  were  73  bills  • 
related  to  labor  policy  introduced  in  the  House.  Republicans  whose 
first  legislative  proposals  on  such  matters  came  in  1945  or  later  were 
responsible  for  more  than  two-fifths  of  the  73  proposals.  These  meas- 
ures, sponsored  for  the  most  part  by  delegates  from  northeastern 
states,  could  be  classified  as  restrictive  in  nature.  Some  nine  Demo- 
crats who  had  not  previously  sponsored  any  labor  legislation  put  into 
the  hopper  during  this  period  bills  that  were  in  some  manner  restric- 
tive. These  Democratic  restrictive  proposals  represented  less  than 
one-fifth  of  the  total  of  73  bills,  and  most  of  these  were  introduced 
by  southern  representatives.  Of  all  restrictive  measures,  then,  intro- 
duced in  the  House  during  the  Seventy-ninth  Congress  and  the  first 
months  of  the  Eightieth  Congress,  more  than  three- fourths  were  intro- 
duced by  Republican  members ;  most  of  the  remaining  measures  were 
sponsored  by  southern  Democrats. 

These  figures  corroborate  general  observation.  The  pressure  for  re- 
strictive legislation  in  the  House  as  it  mounted  came  from  the  tra- 
ditionally conservative  regions  and  representatives :  from  the  South, 
always  Democratic  and  usually  conservative  on  labor  questions,  and 
during  this  period  vexed  by  the  growth  and  challenge  of  unionism 
in  the  South  stemming  from  the  war  and  postwar  period ;  and,  second, 
from  significant  numbers  of  eastern  and  midwestern  Republican  rep- 
resentatives. Even  without  detailed  analysis,  when  debate  and  com- 
mittee work  are  considered  as  well  as  the  activity  of  other  members 
who  did  not  directly  sponsor  legislation,  these  trends  become  even 
more  patent. 

Taking  the  over-all  picture  in  the  Senate,  we  find  that  for  the  68 
major  proposals  in  the  Senate  in  the  ten  years  there  were  33  senators 
involved.  Democrats  accounted  for  17  of  this  total,  Republicans  for 
15,  and  there  was  1  Progressive.  As  in  the  House,  there  were  also  in 
the  Senate  plural  sponsorships,  repeated  proposals,  and  inconsistent 
proposals.  Fewer  men,  however,  had  large  numbers  of  proposals  to 
their  credit,  although  Senator  O'Daniel  (D.)  of  Texas  with  19  legis- 
lative proposals  and  Senator  Ball  (R.)  of  Minnesota  with  8  stand  out 
somewhat,  considering  that  the  total  number  of  proposals  in  the 
Senate  was  of  course  less  than  in  the  House.  The  Senate  accounted 
for  only  one-third  of  the  total  bills  and  resolutions.  Excluding  the 
nonrestrictive  bills  in  the  same  way  as  in  our  discussion  for  the  House, 
we  can  exclude  at  least  9  Democrats,  2  of  who  were  southern 
Democrats.  There  were  a  total  then  of  5  southerners  among  the  8 
Democratic  sponsors,  of  whom  O'Daniel  and  Byrd  loom  large  as  sup- 
porters of  restrictive  labor  measures.  Members  from  the  Republican 
side  of  the  Senate,  on  the  other  hand,  sponsored  38  measures  here 
considered,  all  restrictive  in  one  way  or  another,  out  of  the  total  of  68. 

The  increased  concern  of  the  Senate  on  these  matters  in  the  Seven- 
ty-ninth and  Eightieth  Congresses  is  very  evident.  Until  1943  there 
were  only  25  measures  introduced  in  the  Senate,  and  a  good  number 
of  these  were  not  restrictive  in  any  sense  of  the  term.  From  January, 
1946,  until  April  of  the  following  year  45  measures,  almost  twice  the 
number  of  the  previous  eight  years,  were  introduced  in  the  Senate. 
The  absence  of  large  amounts  of  amendatory  legislation  in  the  earlier 
Congresses  reflects  the  usual  prolabor  attitude  exhibited  in  the  Senate 
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until  the  Seventy-ninth  Congress.  The  increase  commencing  with  1945 
reflects  the  growing  number  of  Kepublicans  entering  the  Senate  who 
felt  disposed  to  take  an  active  part  in  the  shaping  of  national  labor 
policy;  of  the  15  Eepublican  senators  included  in  this  activity,  over 
half  did  not  enter  the  Senate  until  1942.  Of  these  Eepublicans,  only 
Senator  Vandenberg  was  a  member  of  Congress  at  the  tirxie  the 
AVagner  Act  became  law. 

The  same  general  trends  as  to  attitudes,  pressures,  and  proposals 
found  in  tlie  lower  chamber  of  Congress  were  also  indicated  by  the 
activity  in  the  upper  chamber.*''  The  Senate,  however,  until  the 
Seventy-ninth  Congress  was  much  less  disposed  to  extreme  restric- 
tive action,  or  any  action  at  all  for  that  matter,  than  was  the  House. 
Southern  Democrats  were  active  in  the  Senate  as  in  the  House, 
although  there  are  proportionately  fewer  names  involved,  and  there 
are  some  notable  exceptions  of  men  who  stood  against  the  traditions 
of  the  region  they  represented.  The  importance  of  Eepublican  repre- 
sentation from  the  eastern  and  midwestern  states  is  significant  in  the 
Senate.  There  was  perhaps  greater  participation  by  western  state 
representatives  on  these  matters  in  the  House.  Lastly,  we  note  the 
profound  impact  of  newer  Eepublican  members  in  the  Senate  such  as 
Ives  of  New  York,  Morse  of  Oregon,  Ball  of  Minnesota,  Ferguson  of 
Michigan,  and  IMcCarthy  of  Wisconsin. 

State  trends  aiul  national  trends 

Significant  relationships  are  to  be  noted  between  the  development 
of  labor  legislation  in  the  states  during  this  ten-year  period  and  activ- 
ity in  the  national  legislature  at  the  same  time.  In  1935  Congress  led 
with  the  Wagner  Act,  and  those  states  which  were  to  adopt  its  prin- 
ciples in  legislation  of  their  own  followed  only  after  the  NLEA  had 
become  law.  After  that  time,  however,  it  was  the  states  which  first 
adopted  or  attempted  to  adopt  various  kinds  of  amendments  or 
changes  in  labor  policy.  Legislation  coming  to  the  House  and  Senate 
for  consideration,  or  pressing  for  consideration  there,  very  often  had 
been  previously  suggested  in  state  legislatures  in  various  parts  of  the 
country;  or  it  may  even  have  been  adopted  and  put  into  practice 
in  one  or  several  of  the  states. 

By  1947  more  than  thirty-five  states  had  legislation  which  was  to 
some  degree  restrictive  of  labor  or  union  activities  and  practices.^^ 
It  is  true  that  a  number  of  these  states  had  basic  legislation  of  the 
Wagner  Act  type  and  that  certain  restrictions  were  additions  or 
amendments  to  their  basic  protective-type  acts.  On  the  other  hand,  a 
goodly  number  of  these  states  had  no  previous  experience  with  labor 
legislation  of  this  kind,  and  their  original  activity  in  industrial  rela- 
tions statutes  was  all  restrictive  or  regulatory  in  content.  These  states 
represented  to  a  large  extent  the  southern  and  southwestern  states 
experiencing  new  problems  as  war  and  defense  industries  spread  to 

*'  It  should  be  noted  that  quite  often  attempts  were  made  on  the  part  of  congressmen  in- 
terested in  restrictive  labor  legislation  to  get  their  bills  referred  to  other  committees  than 
the  House  and  Senate  Labor  committees.  Many  bills  whose  passage  would  have  been  of 
major  Importance  for  labor  activities  were  referred  to  the  military  committees,  judiciary 
committees,  or  others.  Outstanding,  of  course,  are  the  examples  of  the  1940  Smith  Bill 
gaining  consideration  through  Rules  Committee  action.  The  Smith-Connally  Act  in  1943 
emanated  from  the  House  Military  Affairs  Committee  largely,  and  the  Case  Bill  in  1946 
was  a  substitute  measure  written  by  Representative  Case  and  allowed  as  a  substitution  by 
the  Rules  Committee  of  which  he  was  an  important  member. 

88  8upra,  pp.  329-32. 
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their  regions,  and  along  with  such  industrialization  labor  unrest  and 
labor  organization  of  a  magnitude  they  had  not  before  known.  Such 
states,  for  example,  as  Alabama,  Arizona,  Arkansas,  Georgia,  and 
Texas  could  be  so  classified.  As  the  pressure  for  revision  of  policy  at 
the  national  level  increased,  the  activities  of  congressmen  from  these 
same  states  are  very  noteworthy.  O 'Daniel  of  Texas  and  many  of  his 
colleagues  in  the  Senate  and  the  House  give  good  examples  of  at- 
tempts of  state  representatives  to  get  action  at  the  national  level  along 
the  lines  of  patterns  adopted  in  their  own  states.  Other  significant 
examples  are  not  wanting. 

Wlien  proposals  and  their  sponsors  are  analyzed  in  detail  by  states, 
one  finds  that  on  at  least  forty  occasions  legislation  on  national  labor 
policy  was  introduced  into  the  House  or  Senate  by  representatives  or 
senators  immediately  following  activity  on  labor  policy  legislation  in 
their  own  states.  In  many  cases  the  suggested  legislation  followed 
quite  closely  that  adopted  by  the  state  legislatures. 

The  extraordinary  amounts  of  restrictive  and  regulatory  legislation 
adopted  in  the  states  in  1945  and  1946  accompanied  the  very  strong 
pressures  evident  in  Congress  during  this  time,  and  they  preceded, 
of  course,  the  adoption  of  any  legislation  at  the  national  level,  al- 
though both  houses  of  Congress  approved  the  Case  Bill  in  June,  1946. 
That  there  is  some  relationship  between  the  trends  in  the  states  and 
the  pressures  at  the  national  level  seems  obvious  from  the  number  of 
states  active  during  the  years  of  the  Seventy-ninth  and  Eightieth 
Congresses  who  had  representatives  in  Congress  active  on  the  same 
or  similar  kinds  of  proposals  there.*^^ 

Three  crucial  ^periods  in  Taft-Hartley  hack  ground 

Three  particular  phases  of  legislative  activity  in  Congress  deserve 
special  mention  in  any  account  of  the  ten  years  of  developments 
which  preceded  the  approval  by  the  Eightieth  Congress  of  the  new 
labor  act.  The  first  concerns  the  attempts  to  amend  the  Wagner  Act 
during  1939  and  1940 ;  they  came  to  a  temporarily  unsuccessful  climax 
when  the  Senate  failed  to  approve  the  Smith  Bill,  upon  which  the 
House  had  acted  favorably.  The  next  important  phase  centered  about 
the  adoption  of  the  Smith-Connally  War  Labor  Disputes  Act  in  1943 
over  the  veto  of  President  Roosevelt.  Finally,  there  was  the  activity 
during  the  Seventy-ninth  Congress,  climaxed  by  the  House  and  Senate 
acceptance  in  June,  1946,  of  the  Case  Bill.  During  each  of  these  sig- 
nificant sessions  bills  were  proposed,  hearings  were  held,  debate 
occurred,  and  the  measures  were  accepted  in  part  and  rejected  in  part 
by  one  or  both  of  the  liouses.  While  there  was  not  the  detailed  investi- 
gation of  many  of  the  phases  of  the  1947  Act  which  numerous  citizens 
would  have  preferred,  the  action  taken  by  Congress  in  the  spring  of 
1947  in  large  part  echoed  and  re-echoed  attempted  and  successful 
legislative  action  in  these  three  significant  preceding  periods. 

The  treatment  of  these  developments  which  follows  seeks  to  de- 
scribe systematically  some  of  the  more  important  pieces  of  legis- 

«» We  may  cite  siich  states  and  representatives  as  Indiana  with  Landis  and  Jenner ;  Maine 
with  Hale  and  Smith  ;  Massachusetts  with  Herter  and  Hesselton  ;  Michicran  with  Dondero, 
Pergusou.  Woodruff,  and  Hoffman;  Minnesota  with  Ball;  Missonri  with  Bennett  and 
Slaughter;  Nebraska  with  Miller  and  Wherry;  New  Jersey  with  Hartley,  Auchinschloss, 
Case,  and  Smith  ;  Pennsylvania  with  Muhlenberg ;  South  Dakota  with  Case ;  Texas  with 
O'Daniel ;  and  Virginia  with  Byrd,  Smith,  and  Randolph.  The  list  of  states  and  congressmen 
IS  only  partial,  and  additions  are  certainly  possible. 
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lative  history  which  give  meaning  to  the  acceptance  of  Taft-Hartley 
l)y  the  Eightieth  Congress.  An  over-all  legislative  survey  has  already 
been  made.  The  basic  reasons  for  these  recurring  campaigns  to 
change  our  labor  policy  have  been  shown  in  chapter  8;  and,  what 
is  more,  the  materials  dealing  with  the  specific  charges  hurled  at  the 
Board  and  the  Act  it  administered  have  formed  the  basic  subject 
matter  in  the  first  seven  chapters. 

1.  1939-IfO — the  Seventy-sixth  Congress. — ^Wliile  the  first  major 
attempts  to  amend  the  Wagner  Act  came  in  the  sessions  of  the 
Seventy-sixth  Congress,  indications  of  pressures  to  be  felt  by  Con- 
gress appeared  in  the  latter  half  of  1938.^°  The  AFL  at  meetings 
early  in  that  year  and  from  time  to  time  through  President  Green. 
John  P.  Frey,  and  AFL  legal  counsel  had  begun  to  talk  and  prepare 
resolutions  along  the  lines  of  the  Walsh  Bill,  soon  to  be  introduced; 
but  it  was  in  October,  1938,  at  its  Fifty-eighth  Annual  Convention 
that  the  AFL  adopted  its  important  proposals  for  amendments  ^^  that 
were  to  set  the  stage  for  a  good  portion  of  the  legislative  history  to 
ensue  during  the  following  twenty-four  months.  These  proposals 
were,  of  course,  largely  designed  as  an  attack  against  the  Board  itself 
in  retaliation  for  alleged  bias  and  unfairness  in  matters  of  collective 
bargaining  units  and  the  invalidation  of  contracts,  which  the  AFL 
had  been  consistently  claiming  since  the  split  with  the  CIO  had 
occurred.'-  They  aimed  toward  gaining  an  advantage  for  the  AFL 
in  its  interunion  quarrels  with  the  CIO.  This  division  in  the  labor 
movement  was  a  most  important  factor  behind  the  drives  for  amend- 
ment to  the  Act  and  the  defenses  of  the  Act  made  during  this  period. 
The  CIO  during  this  pre-Congress  period,  as  well  as  during  the  1939 
session,  opposed  amendments  of  all  kinds  and  vowed  to  support  the 
opposition  with  all  its  resources. 

Industry  was  active,  too,  in  this  drive  for  legislation.  Senator  Burke 
had  delivered  an  address  at  the  annual  meeting  of  the  Chamber  of 
Commerce  of  the  L^nited  States  in  March,  1938,  which  portended  all 
the  proposals  he  was  to  embody  in  the  bills  introduced  in  the  Senate 
during  the  Seventy-sixth  Congress.  These  proposals  were,  short  of 
repeal,  all  those  for  wliich  the  major  business  and  industry  associ- 
ations and  spokesmen  had  begun  to  work.  Their  demands  for  amend- 
ments were  to  increase  as  the  months  rolled  on  toward  the  opening 
of  the  new  Congress.  Both  the  NAM  and  the  Chamber  of  Commerce, 
as  well  as  other  important  groups,  continued  this  barrage  of  proposals 
and  pressures  during  the  whole  of  the  Seventy-sixth  Congress.'^  With 
minor  modifications,  and  in  some  quarters  with  greater  belligerency 
and  daring,  it  was  the  same  program  that  the  major  employer  groups 
followed  in  pressing  for  legislation  in  1946  and  1947. 

Of  some  twenty  significant  bills  introduced  during  the  Seventy- 
sixth  Congress,  we  stress  eleven  whose  impact  was  very  strong  in 

"  Much  help  in  ideas  and  background  material  for  this  section  came  from  Millis  and 
jMontgomery.  op.  cit.,  pp.  5o4-47,  and  the  news  items  and  documentary  materials  in  the 
Lalior  Relations  Reporter,  Vols.  2  through  7,  as  well  as  the  original  analysis  by  the  writer. 

"^  They  included  amendments  to  favor  craft  units,  to  curtail  the  power  of  the  Board  to 
invalidate  contracts,  set  specific  qualifications  for  trial  examiners.  .  .  .  "Some  are  wholl.v 
incompetent  and  unfit  to  serve  in  that  capacity  .  .  ."  liberalize  rules  as  to  subpoenas,  end 
secrecy  of  the  Board's  files,  permit  intervention  by  interested  parties  as  a  matter  of  right, 
set  time  limits  for  the  holding  of  elections  and  the  making  of  decisions.  American  Federa- 
tion of  Labor,  Report  of  the  Proceedings  of  the  Fifty-eighth  Annual  Convention,  October, 
19?,.S.  pD.  344-4.^>. 

''-  Cf.  supra,  ch.  5,  pp.  143-44  ;  eh.  6,  pp.  204-7. 

■^3  Cf.  supra,  ch.  8,  pp.  283-85. 
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1939  and  1940  and  which  for  the  most  part  retained  their  significance 
for  the  next  eight  or  nine  years/"* 

Tliese  proposals  fall  into  three  broad  groups.  First  are  those  of  the 
Lea  and  Logan  types  broadly  redefining  agricultural  labor  so  as  to 
exclude  from  the  application  of  the  Act  certain  workers  otherwise 
covered.  A  second  group  somewhat  modified  Board  procedure  and 
jurisdiction  but  not  the  form  or  spirit  of  the  Act  itself.  Into  this  group 
fall  most  of  the  AFL  proposals  which  sought  to  strengthen  its  po- 
sition against  the  CIO.  The  Walsh,  Barden,  Hartley,  and  Norton  bills, 
and  to  an  extent  the  Smith  Bill  as  passed,  are  the  prime  examples. 
The  third  group  would  have  radically  modified  Board  procedures 
and  structure  as  well  as  other  important  aspects  of  the  Wagner  Act. 
These  were  the  bills  receiving  the  strong  support  of  the  various  busi- 
ness and  mdustry  groups.  The  Burke,  Hoffman,  Anderson,  and  Hol- 
man  proposals  and  the  Smith  Bill  as  introduced  are  outstanding  here. 

The  details  of  each  proposal  are  not  of  great  significance  at  a  post- 
Taft-Hartley  date.  We  can  summairze,  however,  the  major  aspects 
of  these  three  kinds  of  bills.  The  first  group  are  self -explained.  They 
are  important  because  of  their  number,  because  of  the  continued 
strong  sentiment  behind  such  bills  all  the  way  through  the  Seventy- 
ninth  Congress,  and  because  of  the  intent  shown  to  remove  juris- 
diction in  as  man  areas  as  possible  from  the  Board.  The  remaining 
two  groups  in  large  measure  set  the  general  framework  for  most 
of  the  significant  proposals  that  were  to  follow  until  the  adoption  of 
Taft-Hartley. 

The  second  group  of  bills,  that  would  have  made  less  than  major 
modifications  of  national  labor  policy  but  contained  the  changes  de- 
sired by  the  AFL,  generally  included  some  or  all  of  the  following 
most  significant  modifications : 

1.  Limited  the  discretion  and  the  jurisdiction  of  the  Board  by  removing  its 
authority  in  jurisdictional  disputes  or  in  designating  multi-plant  or  multi- 
employer units  and  by  requiring  craft  units  whenever  desired  by  a  majority 
of  the  craft  employees. 

2.  Changed  the  concept  of  employer  neutrality  under  the  NLRA  by  allowing 
the  employer  to  interfere  in  employee  choice  of  unions  but  not  to  "restrain  or 
coerce"  employees ;  by  giving  employers  the  right  to  freedom  of  expression 
when  not  accompanied  by  acts  or  threats  of  discrimination;  by  not  holding 
employers  responsible  for  acts  of  supervisors  not  vested  with  the  right  to  hire 
or  fire. 

3.  Created  a  new  five-man  board  or  enlarged  the  Board  from  three  to  five 
members. 

4.  Required  notice  to  all  parties  who  might  be  adversely  affected  and  provided 
for  labor  organization  intervention  in  complaint  cases  where  a  showing  of 
interest  cotdd  be  made. 

5.  Set  new  rules  in  representation  cases,  by  permitting  employers  to  petition 
for  elections  ;  giving  district  courts  power  to  order  the  Board  to  act  in  conformity 
with  hearing  or  elections ;  requiring  the  Boad  to  hold  hearings  on  representation 
questions;  requiring  elections  when  requested  by  a  labor  organization; 
establishing  a  one-year  rule  for  new  elections  or  certifications. 

''^  All  except  two  of  these  were  Introduced  during  the  first  session.  Two.  the  House  Labor 
Committee  Norton  Bill  and  the  Smith  Bill  resulting  from  the  Special  Committee  In- 
vestigating the  NLRB,  came  during  the  third  session.  In  the  Senate  we  are  interested  in 
the  Burlce,  Holman,  Walsh,  and  Logan  bills,  and  in  the  House  in  the  Barden,  Hartley, 
Hoffman,  Lea,  Anderson,  Norton,  and  Smith  proposals.  The  Barden  and  Hartley  bills 
were  duplicates  of  each  other  ;  the  Logan  and  Lea  bills  were  substantially  similar  and 
represented  a  host  of  proposals  of  the  same  nature  also  introduced.  Respectively  S.  1264, 
S.  1392,  S.  1000,  S.  1550,  H.R.  4749,  H.R.  5231,  H.R.  4990,  H.R.  4400,  H.R.  2761, 
H.R.  9195,  and  H.R.  8813. 
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6.  Required  independent,  fair,  and  impartial  trial  examiners  for  complaint  and 
representation  questions  and  provided  for  disqualification  for  bias  on  a  charge 
by  one  of  the  parties. 

7.  Prohibited  the  Board  from  impairing  agreements  between  employers  and 
representatives  of  employees  except  under  specified  conditions  ;  redefined  require- 
ments as  to  evidence. 

Bills  of  the  third  kind,  supported  by  business  groups  and  contain- 
ing primary  changes  in  national  labor  policies,  were  for  the  most  part 
restrictive  and  regulatory  of  labor  union  activities.  They  included 
more  or  less  of  the  following : 

1.  Defined  collective  bargaining  to  make  it  mean  less  than  under  the  NLRA ; 
si>ecified  that  employers  or  unions  were  not  required  to  make  counterproposals 
or  reach  collective  bargaining  agreements. 

2.  Changed  the  concept  of  employer  neutrality  by  permitting  employers  to 
"counsel  and  advice"  in  matters  of  organization  (this  not  qualified  by  prohiuition 
of  restraint  and  coercion  of  employees) . 

3.  Changed  or  modified  the  Board  in  makeup,  organization,  and  function  or 
abolished  it  completely  and  created  new  agencies  in  its  place;  all  would  have 
separated  the  judicial  and  prosecuting  functions  of  the  Board  in  some  manner. 

4.  "Equalized"  the  NLRA  by  proscribing  unfair  labor  practices  of  unions 
and  employees ;  provided  that  the  commission  of  an  unfair  labor  practice  on  the 
part  of  an  employee  was  a  complete  defense  for  the  commission  of  same  by 
employers. 

5.  Prohibiting  filing  complaints  more  than  thirty  days  from  the  time  the  act 
was  committed;  required  thirty-day  notice  to  employees  or  employers  of  com- 
plaints to  be  filed ;  provided  for  the  removal  to  the  proi)er  district  courts  of  com- 
plaint cases  within  twenty  days. 

6.  Permitted  employer  petition  for  elections  in  case  of  dispute  between  unions  ; 
required  determination  of  representation  issues  at  the  request  of  an  employer ; 
eliminated  the  majority  rule  provisions  of  the  NLRA. 

7.  Prohibited  the  appointment  of  aliens  to  any  position. 

8.  Defined  disputes  as  current  only  until  normal  production  was  resumed  ;  pro- 
vided penalties  for  striking  without  written  demands  and  without  allowing  time 
for  demands  to  be  answered,  and  for  striking  in  violation  of  agreements  or  par- 
ticipating in  sit-down  strikes ;  required  registration  of  unions ;  provided  that 
union  officers  or  employee  representatives  could  not  be  subversives. 

Extensive  hearings  were  conducted  by  the  labor  committees  of 
both  houses,  starting  in  April  and  jNIay,  1939,  and  running  mitil  late 
July  or  August.  As  the  hearings  commenced,  the  Board  itself,  in  a 
lengthy  m.emorandum  submitted  to  the  Senate  committee,  came  out 
strongly  against  amendments.  On  four  points  already  under  discus- 
sion, however,  it  declared  itself  open-minded:  on  permitting  em- 
ployer petitions  under  proper  safeguards ;  on  statutory  guidance  as  to 
the  determination  of  bargaining  units;  on  additional  safeguards  for 
contracts,  although  the  power  to  invalidate  contracts  should  not  be 
removed  from  the  Board ;  and  on  a  time  limit  for  the  opening  of  hear- 
ings after  issuance  of  complaints,  ^^^len  the  House  committee  was  in 
its  twelfth  week  of  hearings,  the  House  voted  254  to  134  '^^  to  approve 
the  resolution  presented  by  Howard  Smith  of  Virginia  for  a  special 
committee  to  investigate  the  NLEB.  ^^^lile  the  resolution  was  op- 
posed by  most  of  the  members  of  the  House  committee,  it  was  sup- 
ported by  the  AFL.  The  growing  temper  of  the  House  was  clearly 

"3  Cong.  Rec,  84  :9592. 
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shown  in  the  debate,  the  action  taken,  and  the  character  of  the  com- 
mittee appointed.'^*^ 

Shortly  after  the  completion  of  the  hearings  of  the  regular  com- 
mittees of  both  houses  the  CIO  also  amiounced  itself  as  critical  of 
the  NLRB,  contrary  to  its  expressions  during  the  weeks  of  hearings.^^ 
The  CIO  claimed  that  the  Board  was  attempting  to  meet  criticisms 
and  to  placate  the  AFL,  by  decisions  permitting  the  carving-out  of 
craft  units  and  the  breaking-up  of  company-wide  units  by  separate 
plant  elections  despite  successful  organization  and  collective  bar- 
gaining on  a  board  basis.'^^  Before  the  1940  session  of  Congress  con- 
vened the  CIO  declared  in  favor  of  certain  amendments  to  the  Wag- 
ner Act.  Two  of  these  would  have  added  further  penalties  for  vio- 
lations of  the  Act  by  employers,  but  the  third  was  designed  to  check 
the  tendency  to  permit  carving-up  of  established  CIO  industrial  units. 

The  AFL  continued  its  stand  for  amendments,  although  with  some 
uncertainty  since  internal  opposition  developed  at  the  1939  con- 
vention. Business  groups  continued  their  ever  strengthening  line  of 
attack.  Meantime  the  Special  Committee  for  the  Investigation  of  the 
National  Labor  Eelations  Board  carried  on  its  extensive  hearings  and 
investigations.'^^  In  March,  1940,  before  completion  of  the  hearings 
and  before  any  report  from  the  House  Labor  Committee  after  its  pro- 
tracted hearings  of  the  first  session,  the  majority  of  the  Smith  Com- 
mittee issued  an  Intermediate  Report  ''^  and  introduced  H.R.  8813, 
the  Smith  Bill.  The  Intermediate  Report  and  bill  were  strongly  op- 
posed by  the  Healey  and  Murdock  minority.*^  The  AFL  declared  in 
favor  of  those  proposals  meeting  its  earlier  suggestions  for  amend- 
ment but  opposed  others  which  it  felt  "invaded  the  basic  principles 
of  the  Act."  ^-  The  CIO  vigorously  opposed  the  bill.  As  was  to  be 

'« Mrs.  Mary  T.  Norton,  chairman  of  the  House  Labor  Committee,  urged  that  the 
Labor  Committee  be  permitted  to  finish  the  .iob  it  had  started,  and  asserted  :  "He  [Mr. 
Smith]  is  the  last  man  in  the  world  to  pass  on  labor  legislation.  *  *  *  j  have  yet  to 
find  a  single  labor  bill  for  the  benefit  of  the  workers  of  the  country  that  he  has  ever 
voted  for."  Cong.  Rec,  84  :95S3.  Mr.  Smith  disclosed  that  he  had  voted  against  the 
Wagner  Act  on  the  ground  that  it  was  unconstitutional.  "But  time  has  changed  the 
Supreme  Court  and  the  Supreme  Court  has  changed  the  Constitution,"  he  said.  Ihid., 
84  :9582.  Representative  Cox,  stating  that  the  AFL  supported  the  resolution,  snid,  "If  we 
are  to  wait  here  until  the  Committee  on  Labor  takes  action  to  restrain  the  Labor  Board 
In  its  maladministration  of  the  law,  then  we  will  be  here  until  Gabriel  blows  his  horn.'' 
Ibid.,  84  :9'591.  At  a  later  point  in  the  debate  Representative  Smith  answered  Mrs.  Norton's 
charge  by  citing  bills  beneficial  to  the  workers  for  which  he  had  voted.  Ibid.,  84  :102.'^.'5— 
10236.  The  members  appointed  to  the  Committee  were  Smith  (D.,  Va.),  chairman;  Healev 
(D..  Mass.),  Murdock  (D..  TTtah),  Halleck  (R.,  Ind.),  and  Routzohn  (R..  Ohio).  Two  mem- 
bers had  been  previously  committed  to  amendment,  two  appeared  favorable  to  labor,  ac- 
cording to  their  past  action  in  the  House,  and  one  had  been  a  former  general  counsel  for 
an  AFL  union.  Chairman  Smith  was  a  member  of  the  Rules  Committee  and  not  of  the 
Labor  Committee. 

"  A  summary  of  the  testimony  before  the  two  resnilar  committees  showed  the  follow- 
ing. Of  160  witnesses  before  the  Senate  Committee  in  its  seventeen  weeks  of  hearings, 
108  favored  amendment  to  the  NLRA.  The  CIO's  15  witnesses  opposed  any  change.  Among 
thoi?e  supporting  amendments  were  52  employers'  represfntatives.  most  of  them  favoring 
the  Burke  amendments;  11  of  the  15  AFL  speakers,  indorsing  the  Walsh  bill;  15  farm 
representatives  indorsing  the  I^ogan  Bill ;  23  of  27  representatives  of  independent  unions. 
Of  55  witnesses  before  the  House  Committee  in  its  thirteen  weeks  of  hearins's,  25  favored 
amendments  and  30  opposed.  Six  CIO  representatives  opposed  ;  of  10  AFL  representatives, 
7  supported  amendments.  Others  favoring  amendment  included  S  employers  and  2  in- 
dependent unions.  Labor  Relations  Reporter.  4  (August  7,  1939) ,  873. 

'"'Ibid.,  p.  949.  For  discussion  of  some  of  the  controversial  decisions  of  this  period,  cf. 
sunra,  ch.  5  pp.  138-44. 148-49,  151-52. 

''^  For  comments  on  its  work,  cf.  supra,  ch.  2,  pp.  49-50.  Its  proceedings  were  published 
In  thirty  volumes,  covering  hearings  from  December,  1939.  to  December,  1940. 

*"  U.S.  House  of  Representatives,  Special  Committee  To  Investigate  the  National  Labor 
Relations  Board,  Intermediate  Report,  Report  No.  1902.  76th  Cong.,  3d  Sess.,  Pt.  1  March 
29   1940 

81  Ibid.,  Pt.  2.  April  11,  1940. 

^American  Federation  of  Labor,  Report  of  the  Executive  Council  to  the  Sixtieth  An- 
nual Conrention,  November,  1940,  pp.  75-76. 


741 

expected,  the  Chamber  of  Commerce  and  the  NAIM  approved  but 
called  for  further  amendments. 

The  House  Labor  Committee  finally  in  April  presented  the  Norton 
Bill,  including  only  four  amendments,  even  these  opposed  by  seven 
members  of  the  Committee.  It  would  have  added  two  members  to  the 
Board,  required  craft-unit  designation  by  the  Board  when  such  a 
desire  was  indicated  by  a  majority  of  the  employees  of  a  particular 
craft,  permitted  employer  petitions  where  competing  unions  were  in- 
volved, and  protected  certifications  of  representatives  for  one  year. 
The  NAM  called  this  a  red  herring  and  pressed  for  the  Smith  amend- 
ments; the  AFL  gave  full  approval,  and  the  CIO  offered  vigorous 
opposition.  As  had  been  threatened  by  the  Rules  Committee,  the 
Norton  Bill  was  quickly  sidetracked  when  it  came  up  for  considera- 
tion in  June,  by  a  rule  which  permitted  the  substitution  of  the  Smith 
Bill  intact,  A  letter  from  President  Green  giving  AFL  approval  to  the 
latter  if  certain  modifications  were  made  was  read  into  the  record, 
and  the  bill  was  shortly  passed  with  these  changes.®^ 

In  the  Senate  Committee  very  little  was  done  with  the  Smith  Bill. 
Senator  Thomas  pleaded  the  long  study  necessary  and  procedural 
complications  because  of  the  passage  of  the  Walter-Logan  Bill  with 
its  code  of  procedure  embodying  some  of  the  suggested  NLRA  amend- 
ments for  all  administrative  agencies.^*  Besides  it  was  reported  that 
despite  his  letter  President  Green  did  not  support  the  bill ;  the  letter 
was  claimed  to  have  been  a  tactical  move  to  get  the  bill  passed  and 
on  to  the  Senate  where  objectionable  portions  could  be  eliminated.  By 
November  it  was  clear  that  there  would  be  no  action  in  the  Senate  and 
consequently  no  change  in  national  labor  policy  during  1940. 

These  1939-40  attempts  at  amendment  set  the  pattern  for  the  con- 
tinuing efforts  almost  until  Taft-Hartley.^"  The  passage  of  the  Smith- 
Connally  Act  was  the  first  success.  The  postwar  crises  brought  new 
opportunity.  W^ien  a  Eepublican  majority  began  to  assume  control 
in  1946  and  1947,  their  proposals  pushed  so  vigorously  followed  the 
pattern  of  the  bills  introduced  in  1939-40. 

The  employer  associations  and  business  groups  whose  appetites 
for  change  had  been  whetted  continued  their  support  of  the  basic 
and  far-reaching  amendments,  adding  new  ideas  as  circumstances 
indicated  or  allowed.  Only  the  AFL  had  had  its  fingers  burned  in 
attempting  to  get  the  kind  of  amendments  it  wanted.  It  soon  joined 
the  CIO  in  the  safer  strategy  of  opposing  most  legislation  that  would 
tamper  with  the  Wagner  Act.  If  we  are  to  see  the  same  ideas  pressing 
for  consideration  through  the  years,  we  also  see  many  of  the  same 
faces  pressing  for  the  original  ideas  they  had  presented  during  this 
period,  or  other  ideas  of  the  same  amendatory  and  restrictive  spirit. 

85  The  four  changes  made  eliminated  the  following:  a  change  in  the  statement  of  na- 
tional labor  policy  to  omit  reference  to  encouraging  collective  bargaining ;  a  definition 
of  collective  bargaining  to  relieve  the  employer  of  the  duty  to  make  counterproposals  ;  a 
clause  barring  certifications  where  competing  unions  failed  to  agree  on  the  unit ;  and  a 
limitation  of  back  pay  for  discharged  employees  to  six  months  (a  twelve-month  limitation 
was  accepted).  The  Act  as  passed  included  most  of  the  points  listed  in  our  analysis  of  the 
second  group  of  bills,  supra,  p.  349. 

w  Senator  Taft  for  the  minority  stated  flatly  that  no  action  was  taken  because  the 
majority  simply  refused.  He  thous-ht  a  committee  vote  should  have  been  taken. 

^  Ex-Chairman  Hartley  of  the  House  Labor  Committee  of  the  Eightieth  Congress  in  his 
book  expressed  this  Committee's  indebtedness  to  the  important  contributions  of  Howard 
Smith  personally  and  of  the  Smith  Committee.  Fred  A.  Hartlev,  Jr.,  Our  New  National 
Lahor  Policy  (New  York  :  Funk  &  Wagnalls  Co.,  1948),  pp.  14-15.  " 
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We  need  but  mention  the  names  of  Barden,  Hartley,  Hoffman,  and 
Smith  to  realize  the  import  of  Senator  Wagner's  remark,  made  during 
this  time:  "Based  on  more  than  thirty  years'  experience  as  a  legis- 
lator, I  am  willing  to  set  down  as  a  first  principle  that,  while  all  great 
social  legislation  needs  to  be  perfected  over  the  years,  no  great  social 
legislation  has  ever  been  genuinely  perfected  escept  by  its  true 
friends."  ^^ 

2.  The  Smith-ConnaUy  Act. — The  next  critical  period  occurred  in 
the  midst  of  the  war  during  the  1943  session  of  the  Seventy-eighth 
Congress.  For  the  first  time  since  the  passage  of  the  Wagner  Act  both 
houses  of  Congress  approved  a  bill  contrary  to  the  spirit  of  that  Act. 
The  War  Labor  Disputes  Act  became  law  on  June  25,  1943,  when 
very  substantial  majorities  voted  to  override  the  veto  of  President 
Roosevelt.  All  the  provisions  of  the  Smith-Connally  Act  had  pre- 
viously been  suggested  in  one  form  or  another  in  the  years  1941  and 
1942.  Some  of  the  proposals  were  contained  in  the  bills  in  the  Seventy- 
sixth  Congress  just  discussed.  Representative  Smith  had  introduced 
a  bill  immediately  after  Pearl  Harbor  which  included  all  and  more 
than  the  adopted  legislation  contained.  Difficulties  had  arisen  and 
emotions  had  run  high  as  a  result  of  the  crises  in  the  bituminous  coal 
industry.  The  concurrence  of  the  Senate  in  this  Smith-Connally  type 
of  legislation  in  1943  so  shortly  after  the  vigorous  stand  the  same 
majority  in  the  Senate  had  taken  on  the  various  proposals  offered 
in  the  Seventy-sixth  Congress,  and  despite  the  very  good  record  labor 
as  a  whole  was  making  on  its  no-strike  pledge,  attests  to  the  emotion 
and  public  disfavor  aroused  by  the  increased  number  of  strikes  dur- 
ing this  period.  We  need  not  repeat  our  discussion  of  the  merits  or 
demerits  of  the  Smith-Connally  Act,  or  its  record  in  preventing  or  en- 
gendering strikes  during  the  years  it  remained  on  the  statute-books.^^ 
Its  significance  here  is  in  the  extent  to  which  it  gives  added  prespec- 
tive  to  the  actions  of  the  Eightieth  Congress. 

The  original  Connally  Plant  Seizure  Bill  (S.  796)  was  passed  by 
the  Senate  early  in  May.  It  provided  for  presidential  seizure  of  plants, 
strong  prohibitions  against  any  attempts  to  interfere  with  production 
in  a  seized  plant,  sul^poona  power  for  the  War  Labor  Board,  rules  of 
procedure  for  the  WLB,  and  court  review  of  WLB  decisions  in  re- 
lation to  matters  of  law. 

More  important  for  our  purposes  are  the  amendments  offered  to 
the  bill  during  its  consideration  but  not  adopted.  These  included 
allowing  the  federal  courts  to  enjoin  violations,  thus  extensively  modi- 
fying the  Norris-La  Guardia  Act.  Such  proposals  had  begun  to  ap- 
pear in  the  two  years  previous.  In  these  proposals  we  find  evidence 
of  a  growing  sentiment  which  reached  a  climax  in  the  proposed  Ball- 
Taft  amendment  during  the  Senate's  discussion  of  S.  1126  in  the 
Eightieth  Congress:  this  would  have  again  opened  the  injunction 
remedy  to  private  parties.  Some  modifications  of  Norris-La  Guardia 
were  of  course  included  in  Taft-Hartley  as  adopted.  A  cooling-off 
period  suggested  by  Taft  in  the  Senate  in  1943  was  also  defeated. 

\Vhen  the  bill  reached  the  House,  a  much  more  drastic  measure 
based  for  the  most  part  on  the  Smith  proposals  of  the  current  and 
past  Congresses  was  adopted.  Its  final  form  as  passed  by  the  House 

8«  Cong.  Rec,  86  :2775  (March  13,  1940). 
^  Cf.  supra,  ch.  8,  pp.  298-300. 
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included  the  following  provisions;  statutory  authority  and  subpoena 
power  for  the  "WLB;  government  seizure,  with  strong  penalties  for 
interference  with  production  in  such  seized  plants ;  a  thirty-day  cool- 
ing-oif  period  and  a  prohibition  of  strikes  after  that  period  without  a 
favorable  secret  ballot ;  registration  requirements  for  unions ;  and  pro- 
hibition of  union  political  contributions. 

Here,  too,  the  clauses  which  were  omitted  after  debate,  although 
recommended  by  the  committee,  are  significant.  For  the  first  time  the 
whole  House  actually  considered  measures  that  would  have  for- 
bidden jurisdictional  strikes  and  violent  picketing  and  would  have 
authorized  the  Attorney- General  to  seek  antistrike  injunctions  in  the 
federal  courts.  Other  provisions  considered  by  the  committee,  but  not 
reported  to  the  whole  Hose,  uwould  have  banned  s^nnpathy  strikes 
and  boycotts.  These  also  are  significant  in  portending  the  future  and 
indicating  the  pressures  being  exerted  in  regard  to  national  labor 
policy. 

The  final  version  agreed  upon  by  Senate  and  House  conferees  con- 
tained four  major  provisions;  (1)  requirement  of  a  thirty-day  strike 
notice  in  private  plants,  the  NLRB  to  conduct  a  secret  ballot  on  the 
thirtieth  day  after  notice:  (2)  provision  of  statutory  autliority  for  the 
WLB ;  (3)  prohibition  of  strikes  in  government-held  plants  or  mines; 
and  (4)  prohibition  of  political  contributions  by  unions  in  federal 
elections.  Criminal  penalties  were  provided  for  interference  with 
government  operation,  and  there  was  liability  for  damages  resulting 
from  strikes  in  violation  of  the  provisions  for  notice  and  cooling-off 
period.  The  strike-notice  requirement  and  the  cooling-off  provisions 
were  of  course  to  appear  in  almost  all  the  bills  for  settlement  of  dis- 
putes that  poured  in  on  Congress  in  the  postwar  period  of  1945  and 
1946.  The  ban  on  political  contributions  was  written  into  the  Taft- 
Hartley  Act  despite  the  protests  made  when  this  was  first  introduced 
in  the  War  Labor  Disputes  Act  and  the  little  discussion  given  to  it 
in  the  Eightieth  Congress. 

Though  it  was  a  special  situation  that  precipitated  the  War  Labor 
Disputes  xict,  and  though  the  warnings  of  the  President  concerning 
its  probable  effects  went  unheeded,  it  remained  law  even  through  a 
part  of  the  postwar  period.  In  its  various  forms  it  foreshadowed  the 
Case  Bill  to  follow  three  years  later  and,  through  it,  the  Labor 
Management  Relations  Act  of  1947. 

3.  191^.5-1^6 — tlie  Seventy-nineth  Congress. — Changing  attitudes  of 
the  public,  the  continuing  demands  of  the  labor  and  business  groups 
and  their  tactics,  and  the  labor  unrest  and  work  stoppages  during 
the  postwar  period  formed  the  background  for  the  activities  of  the 
Seventy-ninth  Congress.^^  It  remains  here  to  summarize  the  legis- 
lative history  of  the  1945-46  period.  Attention  will  be  paid  chiefly  to 
several  major  bills  representative  of  the  more  than  fifty  which  this 
Congress  had  before  it  on  the  matter  of  national  labor  policy.  We 
do  not  aim  to  discuss  the  vital  issues  these  proposals  raised.  This  is 
the  task  of  the  chapters  analyzing  Taft-Hartley  itself,  for  by  the  time 
of  its  consideration  the  issues  were  essentially  the  same.  Almost  all 
these  proposals  offered  in  the  Seventy-ninth  Congress  were  pointed 
to,  and  colored  by,  the  very  difficult  industrial  relations  situation 
during  these  years. 

^  Discussed  supra,  ch.  8. 
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In  June  1945,  the  Ball-Burton-Hatch  Bill  was  introduced  into  the 
Senate.  The  introduction  of  this  bill  which  had  been  preceded  by  a 
considerable  amount  of  fanfare  elicited  strong  responses  both  nega- 
tive and  affirmative  from  various  elements  in  the  country.  The  legis- 
lative proposals  which  followed  it  were  indeed  written  in  the  shadow 
of  Ball-Burton-Hatch.  For  purposes  of  organization  it  will  be  dis- 
cussed not  in  chronological  order  but  in  conjunction  with  the  modi- 
fied version  introduced  as  the  Ball-Hatch  Bill.  The  nest  major  bill 
was  introduced  by  Senator  McMahon  on  September  20,  1945.  Shortly 
after  this  the  Labor-Management  Conference,  called  at  the  invitation 
of  the  President,  met  for  almost  four  weeks  and  ended  in  agreement 
on  some  matters  but  great  disagreement  on  others.^^  Immediately 
after  the  close  of  this  conference  the  President  requested  emergency 
fact-finding  legislation.  His  suggestions  were  incorporated  m  the 
Ellender-Xorton  proposal. 

At  this  juncture,  another  measure  was  introduced  by  Congressman 
Smith  on  December  3.  This  was  a  very  different  measure,  akin  to  the 
Smith  Bill  of  1939  and  also  those  of  1941  and  1943  passed  by  the 
House  but  not  acted  upon  as  such  by  the  Senate.  It  had  been  incorpo- 
rated in  a  limited  manner  in  the  Smith-Connally  Act.  The  Ball-Hatch 
Bill  was  introduced  on  December  10  as  a  substitute  for  the  Ellender- 
Norton  proposal.  A  fifth  measure  was  the  Case  Bill,  which  was  intro- 
duced in  the  House  as  a  substitute  measure  and,  after  revisions, 
passed  on  February  7.  After  considerable  revision  in  the  Senate,  the 
bill  was  accepted  by  the  House.  This  amended  bill  was  vetoed  by 
the  President  in  June,  1946,  and  the  veto  was  narrowly  sustained.^" 
With  this  over-all  review  of  the  important  occurrences  we  can  examine 
these  major  proposals  individually. 

The  McMahon  Binj>^— This  was  a  measure  not  objectionable  to 
labor  because  of  any  compulsion,  or  cooling-off  period,  or  strike  limi- 
tations, for  all  these  were  carefully  guarded  against.  Nor  would  it 
have  amended  federal  labor  law.  In  a  sense,  it  was  a  rival  of  the  labor- 
opposed  Ball-Burton-Hatch  Bill,  which  had  been  introduced  the  pre- 
ceding June.  It  provided  for  conciliation  functions  such  as  had  been 
performed  by  the  Conciliation  Service,  but  now  to  be  under  a  Con- 
ciliation and  ]Mediation  Division  headed  by  an  administrator  and 
located  in  the  Department  of  Labor.  There  was  also  provision  for 
the  appointment  of  boards  of  inquiry  to  investigate  disputes  and  to 
report  to  the  public  the  position  of  each  party,  but  to  refrain  from 
making  any  recommendations.  In  addition,  a  United  States  Board  of 
Arbitrartion  was  to  be  established  as  an  independent  agency,  to  aid 
in  setting  up  voluntary  arbitration.^- 

The  Ellender  BilU^—On  December  3,  1945,  upon  the  close  of  the 
Labor-Management  Conference,  the  President  in  a  message  to  Con- 
gress proposed  legislation  to  cope  with  the  then  pressing  problem  of 
labor  disputes.  This  statement  of  the  President's  marks  a  turning  point 
in  the  history  of  labor  legislation,  for  this  was  the  first  time  since  the 

8»  Cf.  Hid.,  pp.  306-11.  for  a  discussion  of  the  Conference. 

^  The  House  majority  vote  to  override  the  veto  fell  five  votes  short  of  the  necessary 
nnniber. 

91  S.  141f).  also  sponsored  hv  Senators  Hayden.  Tunnel,  and  Thomas    (ITtah). 

93  The  McMahon  Bill,  as  well  as  others  to  be  summarized,  authorized  the  Bureau  of  Labor 
Statistics  to  maintain  a  file  of  copies  of  agreements  resulting  from  conciliation  or  arbitra- 
tion, etc. 

93  S.  1661,  similar  to  the  Norton  proposal,  H.R.  4908,  in  the  House. 
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Waoner  Act  that  a  chief  executive  had  favored,  or  called  for  the 
passage  of,  legislation  that  would  affect  the  law  of  labor  in  this 
country.  This  marks  the  Seventy-ninth  Congress  as  different  from  the 
four  that  had  preceded  it,  and  it  undoubtedly  had  its  effect  on  the 
pattern  of  proposals  and  counterproposals  which  stands  out  as  a 
feature  of  this  period.  The  proposals  he  made  at  that  time  were  em- 
bodied in  the  Ellender  Bill  providing  for  fact-finding  panels  to  be 
appointed  by  the  President  when  a  dispute  in  progress,  or  a  threat- 
ened dispute,  seriously  affected  the  national  interest  or  interstate  or 
foreign  commerce.  These  panels  were  to  have  power  to  make  recom- 
mendations as  well  as  the  responsibility  of  making  the  facts  in  a 
dispute  available  to  the  public.  A  mandatory  cooling-off  period  was 
provided.  There  were  no  specific  penalties  for  violations  of  the  status 
quo  requirements,  but  injunctions  could  be  obtained  to  prohibit  such 
actions.  The  recommendations  of  the  panel  were  purely  advisory,  and 
neither  of  the  disputants  was  bound  to  accept  the  recommendations. 

Ball  Hatch.— Some  background  is  needed  in  order  to  make  clear  the 
peculiar  origin  of  the  Ball-Hatch  Bill  through  the  original  Ball- 
Burton-Hatch  proposals.  In  the  spring  of  194:3  a  group  of  men  met  in 
Philadelphia  to  consider  needed  federal  legislation  relating  to  indus- 
trial relations.  Others  were  recruited  and  in  February,  1944,  the  group 
took  the  name  of  "Committee  To  Promote  Industrial  Peace."  Though 
among  them  were  some  very  able  and  liberal  businessmen,  such  as 
Mr.  Samuel  S.  Fels  and  Mr.  Arthur  N.  Whiteside,  and  several  lawyers, 
neither  business,  management,  nor  labor  as  such  were  represented. 
In  other  words,  the  Committee  regarded  itself  as  representative  of  the 
public,  not  of  the  different  interested  groups,  although  it  was  said 
that  outside  contacts  were  made  in  order  to  draw  upon  experience  in 
industry  and  to  test  out  ideas.  The  chairman,  Donald  R.  Richberg, 
played  a  leading  role.^*  In  the  course  of  time,  the  Committee  drafted 
a  legislative  proposal,  which  was  submitted  to  an  additional  group 
with  invitations  to  join  in  sponsorship.  Following  this,  conferences 
were  held  with  certain  members  of  the  Senate  Committee  on  Educa- 
tion and  Labor.  These  conferences  led  to  substantial  revisions  in  the 
draft  which  were  mutually  agreeable  to  the  committee  and  to  the 
three  able  and  active  senators.  Hatch  of  New  Mexico,  Burton  of  Ohio 
(later  an  Associate  Justice  of  the  Supreme  Court) ,  and  Ball  of  Minne- 
sota, who  became  sponsors  of  the  revised  draft.  This  draft  was  intro- 
duced in  the  Senate  in  June  1945,  as  S.  1171.  and  referred  to  the 
Committee  on  Education  and  Labor,  which  held  no  public  hearings 
on  it.  Reduced  to  pamphlet  form,  it  was  widely  circulated  and  was 
made  Iniown  to  the  public  through  speeches  and  radio.^^ 

The  Ball-Burton-Hatch  Bill  was  an  extremely  complex  and  broad 
measure.  It  was  largely  based  on  the  Railway  Labor  Act  with  its  con- 

^*  Richberg  had  at  one  time  served  as  counsel  for  the  railroad  brotherhoods  and  in  XRA 
days  had  served  closely  with  General  Hugh  Johnson,  head  of  that  organization.  After  his 
service  in  t'le  government  he  again  practiced  law,  with  offices  in  Washington.  For  his 
account  of  the  origins  and  work  of  the  committee,  with  the  names  of  the  original  mem- 
bers and  of  those  wlio  accepted  and  did  not  accept  the  invitation  to  sponsor  the  measure 
(there  were  finally  twelve  signers,  seven  of  them  lawyers),  see  Donald  R.  Richberg,  "The 
Proposed  Federal  Industrial  Relations  Act."  Political  Science  Quarterly,  61  (1916), 
lSn-204. 

85  The  bill  was  received  with  bitter  criticism  b.v  labor  groups  both  for  what  was  con- 
tnined  in  it  a"d  for  the  mannpr  in  which  it  was  prepared.  See.  for  example,  the  editorial, 
"Proposed  Federal  Industrial  Relations  Act,"  in  the  Pattern  Makerft  Jouryinl,  .Tuly,  1945. 
For  a  criticfil  annlvsis  of  the  hill  see  Herbert  R.  Xorthrup,  "A  Critique  of  Pending  Labor 
Legislation,"  Political  Science  Quarterly,  61  (1946),  205-16. 
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cept  of  the  obligation  to  bargain  collectively,  but  contained  also  pro- 
visions drawn  from  other  sources  such  as  the  Minnesota  Labor  Rela- 
tions Act  of  1939.'**^  All  the  possible  devices  to  prevent  or  allay  indus- 
trial disputes  were  included:  cooling-off  periods,  adjustment  boards 
for  the  handling  of  grievances,  conciliation,  mediation,  voluntary  arbi- 
tration, and  fact-finding  boards  with  power  to  recommend  settle- 
ments. And  in  stoppages  that  would  work  severe  hardship  on  the 
public  the  fact-finding  boards  could  be  vested  with  special  powers  for 
compulsory  arbitration  at  the  discretion  of  the  Federal  Labor  Rela- 
tions Board  created  by  the  Act.  Violation  of  such  arbitration  awards 
could  be  enjoined  by  the  courts,  when  action  was  instituted  by  this 
Board ;  and  provision  was  made  for  access  to  the  courts  for  recovery  of 
damages  by  parties  injured  as  a  result  of  violations. 

Controversies  were  divided  into  four  classes  or  groups:  (1)  those 
over  representation  for  the  purposes  of  collective  bargaining;  (2) 
those  over  the  making  of  agreements;  (3)  those  arising  out  of  griev- 
ances; and  (4)  other  labor  controversies.  All  these  were  within  the 
jurisdiction  of  the  Federal  Labor  Relations  Board  which  was  to  re- 
place the  National  Labor  Relations  Board  and  to  which  also  were  to 
be  transferred  the  functions  of  tlie  United  States  Conciliation  Service. 
A  separate  semijudicial  agency,  the  LTnfair  Labor  Practices  Tribunal, 
was  to  be  set  up  to  handle  charges  of  unfair  labor  practices.  Thus  rep- 
resentation questions  were  to  be  handled  in  connection  with  disputes 
over  the  substance  of  agreements,  rather  than  by  the  agency  handling 
the  often  closely  related  unfair  labor  practice  issues.  Orders  in  con- 
nection with  representation  questions,  however,  were  to  be  review- 
able by  the  courts. 

In  addition,  the  Ball-Burton-Hatch  Bill  would  have  amended  the 
federal  law  of  labor  by  "equalizing"  changes  in  the  unfair  labor  prac- 
tice provisions.  These  would  have  been  applied  to  employees  and 
unions  as  well  as  to  employers  and,  by  extensive  additions,  would 
have  imposed  substantial  restraints  upon  concerted  activities  of  labor. 

The  Ball-Hatch  Bill,  introduced  on  December  10,  1945,  as  a  substi- 
tute for  the  Ellender  Bill,  eliminated  the  more  drastic  of  these 
changes.  The  Wagner  Act  as  such  was  to  be  left  untouched.  The  sub- 
stitute provided  for  a  Federal  Industrial  Relations  Board,  concerned 
only  with  mediation,  voluntarv  arbitration,  and  fact-findino-  with  a 
thirty-day  waitmg  period  m  public  interest  cases.  It  was  empowered 
to  seek  injunctions  in  the  federal  courts  without  the  limitations  of  the 
Norris-La  Guardia  Act. 

The  Smith  Bill  of  75^5.— This  bill  (H.R.  4875),  introduced  on  De- 
cember 3,  1945,  was  also  very  different  from  the  Ellender  Bill  both  in 
scope  and  in  concrete  proposals.  Not  only  did  it  concern  itself  with 
the  mediation,  conciliation,  and  voluntary  arbitration  of  industrial 
disputes,  of  course  with  cooling-off  periods,  but  it  also  contained 
provisions  relating  to  the  organization  of  unions,  their  internal  opera- 
tions, annual  reporting,  and  the  like,  as  well  as  far-reaching  restric- 
tions on  strikes,  picketing,  and  boycotting.  Such  proposals  and  pro- 
cedures have  been  summarized  in  discussing  the  earlier  Smith  bills. 
The  settlement  procedures  except  in  detail  were  similar  to  earlier 
proposals. 

»«  Supra,  pp.  319-21. 
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The  Case  projyosals. — On  these  four  important  measures  (including 
Ball-Hatch  as  part  of  the  larger  Ball-Burton- Hatch  proposals)  were 
built  the  three  discernible  forms  in  which  the  Case  Bill  appeared  in 
the  Seventy-ninth  Congress.  These  four  measures,  of  course,  were  in 
themselves  not  new  but  represented  the  accumulation  of  almost  ten 
years  of  suggestions  at  the  national  level  and  a  considerable  amount 
of  actual  achievement  along  these  lines  in  state  legislation. 

It  has  been  charged  that  the  original  Case  Bill  presented  to  the 
House  as  a  substitute  measure  for  the  President's  proposals  embodied 
in  the  Ellender-Norton  bills  was  carefully  prepared  by  certain  mem- 
bers of  the  Committee  on  Eules.°"  There  were  conferences,  or  some- 
thing resembling  such,  outside  of  the  Committee.  The  substitution 
was  made  on  January  30  at  a  time  when  hearings  on  fact-finding  had 
been  temporarily  suspended.  This  measure  with  amenchnents  made 
on  the  floor  became  the  House  version  of  the  Case  Bill. 

This  version  was  referred  to  the  Senate  Labor  Committee,  then 
passed  on  February  7.  The  Senate  committee  majority  reported  out  a 
very  much  watered-down  bill  early  in  March,  which  removed  all  the 
House  provisions  for  penalties  imposed  on  unions  for  violations  of  the 
would-be  Act  and  all  clauses  which  would  have  actually  amended 
the  Wagner  Act.  This  was  the  second  version  of  the  bill.  The  minority 
in  the  com-mittee,  spearheaded  by  Ball  and  Taft,  who  were  to  become 
the  major  figures  of  the  new  committee  majority  when  the  Eightieth 
Congress  opened,  offered  amendments  which  would  have  retained 
these  provisions,  clarifying  them  somewhat  and  making  them  less 
drastic  than  the  House  liad  conceived  them.  The  procedures  for  settle- 
ment of  disputes  advocated  by  the  minority  would  also  have  involved 
basic  changes  in  the  law  of  labor  not  included  in  Senator  Murray's 
majority  proposals. 

The  third  and  final  version  of  the  Case  measure  is  the  bill  as  it  was 
finally  passed  by  the  Senate  and  accepted  by  the  House.^^  The  reflec- 
tion of  the  earlier  measures  is  clearly  seen  m  the  main  points  of  this 
bill: 

1.  Creation  of  a  Federal  Mediation  Board  to  encourage  the  making  and  main- 
tenance of  agreements  and  to  aid  the  parties  in  settling  disputes. 

2.  Provision  for  a  sixty-day  cooling-off  period. 

_  3.  Provisions  for  enforcement  of  the  cooling-off  period  by  administrative  reme- 
dies against  employers  and  deprivations  of  Wagner  Act  right  for  employees. 

4.  Provision  for  fact-finding  commissions  in  major  labor  xlisputes  involving 
public  utilities,  to  make  recommendations,  and  with  extension  of  the  cooling-off 
period  until  five  days  after  the  report  of  the  commission. 

o.  Imposition  of  stringent  penalties  against  "whoever"  interferes  by  violence 
or  extortion,  or  conspiracy  to  do  so,  with  the  movement  of  goods  in  interstate 
commerce. 

6.  Proscription  of  employer  contributions  to  welfare  funds  administered 
exclusively  by  unions. 

7.  Exclusion  of  "supervisors"  from  the  Wagner  Act's  definition  of  "employee" 
but  not  prohibiting  union  membership  to  them. 

8.  Provision  for  damage  suits  against  unions  for  violation  of  contract. 


»'  See.  for  example,  Philip  Murray's  letter,  urging  President  Truman  to  veto  the  Case 
Bill..  Neio  York  Times,  June  3,  1946. 

98  It  -was  in  the  midst  of  the  consideration  of  the  Case  Bill  bv  the  Senate  that 
the  President  asked  Congress  for  emergency  legislation  to  deal  with  the  existing 
rail-^ay  emergency.  See  supra,  ch.  8.  p.  313.  After  the  House  acceptance  and  the 
Senate  re.iection  of  this  legislation,  on  the  same  dav  both  houses  passed  the  Case 
measure  with  minor  amendments,  on  May  25,  1946,  1946.  On  June  11  the  President's 
veto  of  this  final  form  of  the  Case  measure  was  sustained. 
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9.  Provision  for  action  against  "wildcat"  and  rival  union  violations  of  collective 
bargaining  contracts  by  deprivation  of  Wagner  Act  rights  for  employees  involved. 

10.  Outlawing  of  secondary  boycotts  by  making  them  unlawful  under  the  anti- 
trust laws,  and  removing  the  limitations  of  the  Norris-La  Guardia  Act  on  the 
use  of  injunctions  in  labor  disputes  in  such  cases."*" 

The  relationship  is  clear  between  the  contents  of  this  bill  and  its 
legislative  history  and  what  was  to  follow  in  1947  when  the  Labor 
Management  Relations  Act  was  passed,  based  on  the  extreme  Hartley 
Bill  in  the  House  and  the  less  restrictive,  though  definitely  amenda- 
tory, Taft  Bill  of  the  Senate. 

Cofi/ihisions 

On  the  basis  of  this  analysis  several  observations  can  be  made :  first, 
there  were  few  major  provisions  in  Taft-Hartley  which  did  not  find 
counterparts  in  legislation  previously  introduced ;  second,  a  relatively 
small  number  of  points  in  the  NLRA  and  its  administration  were 
severely  and  consistently  criticized  by  a  minority  of  representatives 
and  senators  during  the  ten-year  period ;  third,  important  members  of 
this  minority  were  the  same  members  who  consistently  proposed 
restrictive  amendments  that  would  have  changed  the  basic  law  of 
labor;  fourth,  it  was  the  views  of  this  minority,  substantially  un- 
changed, which  became  the  predominantly  accepted  view  of  the 
Congress  as  a  new  Republican  majority  joined  hands  with  diehard 
southern  Democrats ;  and,  lastly,  despite  the  lengthly  hearings  of  the 
Senate  and  House  labor  conunittees  at  two  widely  separated  times, 
and  the  investigation  by  the  highly  controversial  Smith  Committee  in 
1939-40,  there  was  never  any  systematic,  nonpolitical  study  or  inves- 
tigation authorized  or  undertaken  by  Congress  before  it  acted  on 
many  complex  and  teclmical  matters  about  which  it  had  relatively 
little  accurate  information. 


s^Cf.  Labor  Relations  Reporter,  18  (June  3,  1946),  Analysis  17.  Point  No.  5  of  the 
Case  Bill  was  later  adopted  as  the  Hobbs  Act.  The  President's  veto  message  on  June  11, 
1046,  Included  many  arjiuments  which  crop  up  later  in  the  criticism  of  the  Taft-Hartley 
Bill  by  the  President  and  the  Democratic  minority.  The  major  points  may  be  summarized': 
The  bill  would  not  have  prevented  or  shortened  the  great  postwar  strikes  ;  the  cooling-off 
period  was  inequitable  in  its  penalties  and  might  provoke  strikes  and  hamper  mediation  ; 
fact-finding  was  inexplicably  limited  to  public  utility  disputes  :  the  Mediation  Board  would 
deprive  the  Secretary  of  Labor  of  many  of  his  responsibilities,  without  being  fully  respon- 
sible either  to  him  or  to  the  President :  welfare  fund  questions  should  not  be  removed  from 
the  scope  of  collective  bargaining  ;  the  bill  did  not  fairly  handle  the  questions  of  supervisors  ; 
the  boycott  provisions  might  eliminate  certain  evils  but  would  make  remedies  available 
against  recognized  legitimate  activities  of  labor  ;  the  labor  injunction  should  not  be  per- 
mitted as  a  weapon  of  the  private  employer  except  with  the  careful  restrictions  of  Norris- 
La  Guardia  ;  there  was  need  for  careful  study  preparatory  to  long-range  legislation.  Cong, 
Rec.j  92  :6674-78  (June  11,  1948). 


Chapter  10 
TAFT-HARTLEY  AND  THE  EIGHTIETH  CONGRESS 

On  the  day  that  the  Eightieth  Congress  convened  no  less  than 
seventeen  bills  dealing  with  labor  policj^  were  dropped  into  the  hopper 
of  the  House  of  Representatives.^  This  showed  that  tlie  tremendous 
pressure  demonstrated  in  the  preceding  Congress  had  gained  even 
greater  momentum  when  the  congressional  elections  of  1946  made  clear 
that  the  "mandate  of  the  people"  was  to  be  carried  out  by  a  Republican 
majority  in  Congress.  As  bills  to  change  national  labor  policy  contin- 
ued to  appear  in  the  early  weeks  of  the  session  and  as  President  Tru- 
man himself  requested  labor  leigslation  in  his  January  State  of  the 
Union  Message,  it  was  obvious  that  this  Congress  would  place  the 
passage  of  some  labor  legislation  high  on  its  agenda.  This  problem  was 
probably  the  major  concern  of  Congress  until  Taft-Hartley  became 
law  in  June.  For  the  first  six  months  of  1947  the  formulation  of  this 
labor  legislation  and  the  course  of  the  legislative  strategy  which  led  to 
its  ultimate  embodiment  in  the  law  of  the  land  occupied  a  large  share 
of  the  time  of  the  chief  majority  and  m.mority  members  in  the  new 
Congress. 

CHEOXOLOGY   OF  THE   LEGISLATIVE    HISTORY 

It  is  difScult  to  establish  the  precise  moment  when  the  legislative 
history  of  this  Act  begins.  The  drive  for  revision  of  our  national  labor 
policy  which  met  success  in  1947  actually  was  begun  immediately 
after  the  passage  of  the  Wagner  Act  in  1935.  Despite  the  numerous 
bills  which  the  labor  committees  in  both  houses  of  Congress  had  be- 
fore them  when  they  opened  their  hearings  in  the  early  months  of 
1947,  it  can  be  said  wtih  little  reservation  that  there  was  not  much  in 
these  suggestions  that  had  not  been  presented  in  the  national  legisla- 
ture previously.  They  were  all  variations  on  old  and  well-worn  tunes 
that  a  small  minority  had  been  playing  constantly. 

Perhaps  the  real  legislative  history  in  the  Eightieth  Congress  itself 
commenced  with  the  President's  State  of  the  Union  Message  on  Janu- 
ary 6.  Mr.  Truman  asked  for  action  to  prevent  jurisdictional  dis- 
putes, to  prohibit  secondary  boycotts  with  "unjustifiable  objectives," 
to  provide  for  machinery  to  help  solve  disputes  arising  under  existing 
collective  bargaining  agreements,  and  to  create  a  temporary  joint 
commission  to  investigate  the  whole  field  of  labor-management  rela- 
tions and  to  report  their  recommendations  by  March  15.  The  Presi- 
dent's proposals  were  embodied  in  bills  sponsored  in  both  houses. 
Needless  to  say,  his  proposals  were  very  much  weaker  than  congres- 
sional inclinations  on  these  matters,  but  they  did,  in  a  way,  set  the 


^  This  chapter  was  written  by  Seymour  Z.  Mann. 

For  a  rather  detailed  survey  of  the  legislative  proposals  before  the  Eisrhtieth  Congress 
see  John  A.  Fitch.  "New  Cong'ress  and  the  Unions,"  Survey  Graphic,  36  (1947),  235. 
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stage  for  the  Icjo-islative  history  to  follow.  With  even  the  President  siio;- 
gesting  legislation  it  was  a  foregone  conclusion  that  this  new  Republi- 
can Congress  would  act  on  labor  policy. 

On  January  23  the  Senate  Committee  on  Labor  and  Public  Welfare 
opened  hearings  on  these  problems.  These  lasted  until  March  8. 
On  February  5  the  Hose  Commuittee  on  Labor  and  Education  opened 
its  hearings  which  continued  some  six  weeks  until  March  15.  It  was 
obvious  when  these  hearings  opened  that  there  would  be  no  action 
on  the  bills  and  resolutions  to  establish  the  oft-suggested  temporary 
joint  commission  for  thorough  study  of  labor-management  relations 
before  any  general  legislation.  By  the  time  committee  hearings 
opened  the  chairmen  of  the  Hosue  and  Senate  labor  committees  had 
both  signified  that  their  committees  were  going  ahead  to  prepare  bills, 
and  at  tJiese  early  dates  they  had  indicated  the  major  outlines  of  their 
proposals.  The  Republican  Policy  Committee  in  the  Congress  early 
had  amiounced  that  a  new  version  of  the  Case  Bill  would  be  intro- 
duced in  the  House. 

Before  April  11,  when  H.R.  3020  was  favorably  reported  from  the 
House  Committee,  and  before  April  17,  when  S.  1126  was  likewise 
reported  to  the  Senate  by  its  Labor  Committee  Chairman,  Mr.  Taft, 
these  committees  had  over  sixty  major  bills  to  consider.  Although  the 
House  hearings  ended  somewhat  later  than  the  Senate  hearings,  the 
House  committee  was  ready  to  present  its  bill  for  action  first.  Four 
days  after  the  Hartley  Bill  was  reported  in  the  lower  chamber  it  was 
decided  overwhelmingly  to  limit  general  debate  on  the  bill  to  but  six 
hours.  This  was  on  April  15,  and  two  days  later,  almost  at  the  same 
time  that  Mr.  Taft  was  reporting  S.  1126  to  the  Senate,  the  House 
passed  and  sent  to  thte  Senate  H.R.  3020.  The  Senate,  on  the  other 
hand,  had  the  Taft  measure  under  the  scrutiny  of  debate  almost  con- 
tinuously from  the  time  the  minority  report  of  the  Labor  Committee 
was  introduced  on  April  22  to  its  passage  as  amended  on  May  13. 
This  contrast  to  the  six  hours  given  in  the  Hosue  on  what  was  a  much 
more  difficult  and  complicated  piece  of  legislation  seems  significant 
despite  the  customary  limitation  on  debate  in  the  lower  chamber. 

Since  the  House  disagreed  with  the  amendments  to  its  H.R.  3020  as 
passed  by  the  Senate,  a  Conference  Committee  was  appointed  which 
met  from  May  15  through  IMay  29.  On  June  3  the  Conference  Report 
was  introduced  in  the  Plouse,  and  the  following  day,  after  a  one-hour 
general  debate,  it  was  accepted  by  the  lower  chamber.  In  the  Senate 
the  same  report  was  submitted  on  June  5  and  debated  that  day  and 
the  next  before  passage. 

The  President's  veto  message  was  received  by  Congress  on  June  20. 
In  the  House,  without  any  debate  and  discussion,  the  successful  vote 
to  override  was  taken  immediately  after  the  reading  of  the  message. 
In  the  Senate  the  vote  to  override  occurred  on  June  23  after  two  days 
of  debate. 

The  character  of  the  committees  and  their  hearings,  the  course  of 
the  general  debates,  the  Conference  Committee  and  the  debates  which 
followed  its  report,  and  lastly  the  presidential  veto  and  the  action  of 
Congress  thereupon  remain  to  be  described  and  analyzed. 


751 

COMMITTEES,   HEARINGS,   AXD   DEBATES — THE   HOUSE 

The  service  records  of  the  members  of  the  House  labor  committees 
since  1935  are  significant.  In  the  Eightieth  Congress  there  were 
twenty-five  members  of  the  House  Committee  on  Education  and 
Labor.-  Fifteen  of  them  were  Republicans  and  ten  were  from  the 
Democratic  side  of  the  House.  Of  the  fifteen  Republicans,  ten  had 
not  served  on  the  Labor  Committee  prior  to  the  Eightieth  Congress. 
Excluding  any  service  before  1935,  the  five  experienced  members  of 
the  committee  had  a  total  of  twenty  years'  service.  Only  one  member, 
the  Chairman,  Mr.  Hartley,  had  ten  or  more  years  of  experience  on 
the  committee.^  Of  the  ten  Democrats,  only  four  were  without  pre- 
vious service  on  the  Labor  Committee.  The  six  remaining  members 
accounted  for  thirty  years  of  experience  since  1935,  with  one,  IMr. 
Lesinski,  having  been  in  continuous  service  since  the  Seventy-fifth 
Congress.  Of  the  ten  Democratic  committee  members,  four  did  not 
join  vrith  their  fellow  party  members  in  supporting  the  minority 
report  of  the  committee  submitted  to  Congress.* 

Open  hearings  before  the  House  committee  were  held  for  six  weeks. 
During  this  period  five  volumes  of  testimony  were  accumulated, 
totaling  some  3.873  pages.  "While  this  mass  of  material  is  included  in 
the  printed  record  of  the  hearings,  not  all  of  it  was  heard  at  the  hear- 
ings themselves.  Much  of  the  testimony  consists  of  formal  statements, 
letters  to  the  committee  or  its  various  members,  and  exhibits  of  one 
kind  or  another  given  to  the  committee  for  inclusion  in  the  completed 
record.  These  materials,  not  made  public  at  the  hearings  themselves, 
were  always  on  file  in  the  committee  offices  for  inspection  of  the  vari- 
ous members.  It  is  impossible  to  know  the  quantity  or  quality  of  the 
evaluation  these  records  were  accorded  by  committee  members.  There 
were  allegations  on  the  floor  of  the  House  that  many  members  were 
unaware  of  much  that  was  in  the  testimony.  Certainly  many  repre- 
sentatives rightly  proclaimed  that  the  mass  of  testimony  was  so  com- 
plicated and  so  great  that  there  was  little  time  between  the  conclusion 
of  the  hearings  and  the  vote  on  the  committee  bill  to  give  adequate 
attention  to  this  record. 

More  than  a  hundred  and  thirty  witnesses  were  heard  or  had  testi- 
mony inserted  in  the  record  in  the  six  weeks  of  hearings.  Fifty-five  of 
these  represented  employers  or  employer  associations,  while  twenty- 

^  The  members  of  the  House  Committee  on  Education  and  Labor  were  :  Fred  A.  Hartley, 
.Tr.,  New  Jersey,  chairman  j  Gerald  W.  Landis,  Indiana  ;  Clare  E.  Hoffman,  Michijran ; 
Edward  O.  McCowen,  Ohio  ;  Max  Schwabe,  Missouri ;  Samuel  K.  McConnell,  .Ir.,  Pennsyl- 
vania :  Ralph  W.  Gwinn,  New  York.  ;  Ellsworth  B.  Buck,  New  York  ;  Walter  E.  Brehm,  Ohio  ; 
Wint  Smith,  Kansas ;  Charles  J.  Kersten,  Wisconsin  ;  George  MacKinnon,  Minnesota ; 
Thomas  L.  Owens,  Illinois;  John  Lesinski,  Michigan  ;  Graham  A.  Barden,  North  Carolina; 
Augustine  B.  Kelley,  Pennsylvania  ;  O.  C.  Fisher,  Texas ;  Adam  C.  Powell,  Jr.,  New  York  ; 
John  S.  Wood,  Georgia  ;  Ray  J.  Madden,  Indiana  ;  Arthur  G.  Klein,  New  York ;  John  F. 
Kennedy,  Massachusetts  ;  Wingate  H.  Lucas,  Texas  ;  Caroll  D.  Kearns,  Pennsylvania  ;  and 
Richard  M.  Nixon,  California  ;  with  W.  Manly  Sheppard,  clerk. 

'  Mrs.  Norton,  former  chairman  of  the  House  Committee  on  Education  and  Labor,  gave 
as  her  reason  for  resigning  from  the  committee  the  following:  "*  *  *  i  regret  to  say  I 
have  no  respect  for  the  present  chairman  of  the  Labor  Committee.  And  I  could  not  serve 
with  a  chairman  for  whom  I  hold  no  respect.  My  reason  for  that  is  that  during  the  10 
years  I  was  chairman  of  the  Labor  Committee,  the  gentleman  from  New  Jersey,  who  is 
now  the  chairman  of  the  Labor  Committee,  and  who  comes  here  before  you  and  talks  about 
labor  as  if  he  knew  something  about  it,  attended  exactly  six  meetings  in  10  years.  That 
was  my  reason  for  leaving  the  Committee  on  Labor.''  Dailij  Cong.  Rec,  93  :3.542  (April  15, 
1947).  Mr.  Hartley,  in  a  book  published  in  the  fall  of  1948,  mentions  Mrs.  Norton's  charge 
but  does  not  specifically  refute  it.  Fred  A.  Hartley,  Jr.,  Our  New  National  Labor  Policy:  The 
Taft-Hartley  Act  and  the  Next  Steps   (New  York:  Funk  &  Wagnalls  Co.,  1948),  p.  26. 

*  These  were  Messrs.  Barden  (North  Carolina),  Fisher  (Texas),  Wood  (Georgia),  and 
Lucas  (Texas).  Three  of  these  representatives  voted  for  passage  of  H.R.  3020,  while  one 
(Wood)  did  not  vote.  As  the  debates  testify,  this  left  an  effective  minority  of  six  members. 
85-167 — 74 — pt.  1 i'.) 
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seven  represented  labor  or  labor  organizations.  Twelve  congressmen 
were  heard,  mostly  testifying  on  bills  they  had  proposed.  Public  ofli- 
cials,  including  Secretary  of  Labor  Schwellenbach  and  Paul  M.  Her- 
zog,  Chairman  of  the  NLKB,  accounted  for  five  witnesses.  Kepresent- 
ing  themselves,  the  public,  or  public  institutions  were  some  fourteen 
witnesses.  Four  of  these  testified  as  experts,  including  two  representa- 
tives of  the  Brookings  Institution.  Of  two  listed  as  professors,  only  the 
testimony  of  Professor  Slichter  of  Harvard  seemed  inipcr''ant.  Six  of 
these  witnesses  were  lawyers  appearing  independent!}  A"  /^  the 
W'itnesses  who  supposedly  represented  a  public  o'-  ex|\'i  pcint  of 
view  were  some  large  corporation  lawyeTS.  Inchivl' ct  among  the 
lawyer  witnesses  was  Theodore  Iserman,  who  was  later  said  to  have 
done  much  of  the  writing  of  the  committee  bill.^  iVmong  other  insti- 
tutions or  organizations  represented  were  the  Committee  for  Eco- 
nomic Development,  the  Federal  Farm  Bureau,  the  Committee  for 
Constitutional  Government,'^  engineering  societies,  the  Institute  of 
Architects,  and  others. 

Only  a  minute  analysis  of  these  hearings  would  indicate  whether  a 
satisfactory  representation  of  public  and  private  viewpoints  was 
made.  It  is  even  more  difficult  to  Imow  whether  important  per-sons 
who  wished  to  testify  or  should  have  testified  remained  uninvited. 
Despite  bitter  and  caustic  personal  comments  against  committee 
members  from  both  sides  of  the  House,  both  majority  and  minority 
statements  during  debate  attested  that  the  hearing  aspect  of  the  com- 
mittee's work  was  conducted  ably  and  fairly." 

One  outstanding  criticism  can  be  made.  From  the  many  employers, 
representatives  of  employer  associations,  and  the  corporation  labor 
lawyers,  as  well  as  from  some  of  the  supposedly  neutral  experts  on  the 
matter,  there  were  constant  and  often  bitter  criticisms  of  the  NLRB 
and  its  work  in  the  administration  and  interpretation  of  the  Wagner 
Act.  Certainly  over  half  the  witnesses  voiced  serious  dissatisfaction 
with  Board  practices  or  the  Act  the  NLEB  was  administering.  Cer- 
tainly more  than  half  of  the  total  hours  of  testimony  were  along  this 
line.  To  answer  such  charges  publicly,  to  correct  many  errors  that 
appeared  in  the  record,  and  generally  to  explain  or  defend  their  ac- 
tions in  the  administration  of  the  Act  they  knew^  so  well,  representa- 
tives of  the  Board  were  given  relatively  little  time  in  contrast  to  other 
witnesses  who  had  equal  or  even  more  time. 

Chairman  Herzog's  testimony  came  toward  the  end  of  a  long  day  of 
committee  hearings,  most  of  which  had  been  given  over  to  the  exami- 
nation of  Secretary  Schwellenbach.  Late  in  the  afternoon  when  Mr. 
Herzog  was  called  to  the  stand,  the  committee  chairman  announced 
that,  since  many  committee  members  had  previous  evening  engage- 
ments, there  would  be  insufficient  time  for  cross-examination  of  the 
witness,  but  that  an  hour  might  be  spared  the  next  morning.  After 
some  discussion  it  was  agreed  that  members  would  as  far  as  possible 
refrain  from  questioning  in  view  of  the  shortness  of  time  and  that 

5  Cf.  infra,  p.  370. 

8  This  committee  sponsored  the  anti-collective  bargainjnis:  Labor  Monopolies — or  Free- 
dom (New  York,  1946).  written  by  .Tohn  W.  Scoville.  formerly  with  the  Chrysler  Corpora- 
tion, and  charsred  on  the  House  floor  with  influencing  strongly  the  committee  bill. 

"  Representative  Klein  of  New  York,  a  member  of  the  Committee,  however,  stated  in  a 
speech  delivered  before  a  meeting  of  labor  unions  in  New  York  that  a  great  majority  of  the 
management  witnesses  who  appeared  before  the  House  committee  were  employers  who  had 
been  cited  '^v  the  NLRB  and  the  courts  for  unfair  labor  practices.  Keic  York  Times, 
March  5,  1947. 
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some  opportunity  would  be  g^iven  in  tlie  mornini^  foi-  furthei"  cross- 
examination.  Chairman  Ilerzog  then  indicated  tliat  the  whole  Board 
had  to  appear  at  10 :00  a.m.  the  next  day  before  the  deficiency  com- 
mittee of  the  Appropriations  Committee.  It  was  made  clear  that  there 
would  be  no  other  time  available  for  fui-ther  Boai'd  testimony  after 
that  mornino^  but  that  the  committee  would  release  Mr.  Herzoo-  by 
10  a.m.  Chairman  Herzog-'s  time  before  the  committee  did  not  total 
more  than  three  hours. 

Tliis  lack  of  time  was  an  obvious  handicap  to  the  witness,  despite 
his  statements  of  appreciation  for  the  extreme  courtesy  of  the  com- 
mittee. There  were  maiTy  gaps  that  had  to  be  left  in  his  prepared 
testimony,  questions  could  not  be  answered  fully,  and  much  impor- 
tant testimony  had  to  be  inserted  in  the  record  without  comment  but 
with  a  hope  for  later  reading.  Particularly  in  the  case  of  the  Board's 
testimony  these  forced  omissions  fi'om  the  direct  presentation  were 
unfair  and  dangerous.  This  procedure  was  unfair,  since  a  large  portion, 
which  was  directed  as  rebuttal  to  previous  testimony,  was  not  heard 
directly  by  the  committee  and  was  not  sul>ject  to  as  good  press  cover- 
age as  otherwise.*  Such  a  procedure  prevents  direct  questions  and 
answers  which  might  bring  out  important  information,  and  whicli 
would  have  allowed  the  witness  to  defend  his  statements.  Any  charges 
made  later  against  the  Board  or  its  testimony  by  committee' members 
who  read  the  unheard  portions  of  testimony  could  only  be  answered 
by  letter  or  further  insertions  in  the  record.  In  contrast  it  can  be  noted 
that  Mr.  Iserman,  a  bitter  foe  of  the  Board,  was  lieard  for  more  than 
four  hours,  he  was  not  rushed,  and  most  of  his  testimony  was  given 
fully  and  directly  without  the  necessity  of  merely  inserting  much  of  it 
in  the  record. 

As  to  the  writing  of  the  connnittee  bill  itself  charges  of  a  serious 
nature  were  leveled  at  the  majority  of  the  committee.  The  signers  of 
the  House  Minority  Report  said  that  H.R.  3020  was  not  a  connnittee 
bill,  since  no  general  meetings  of  the  committee  were  held  to  consider 
the  bill.  Some  support  for  the  charge  is  available  merely  from  the 
chronology.  Committee  hearings  were  concluded  on  March  15.  It  was 
said  that  no  meetings  were  called  for  two  weeks,  but  the  bill  was 
introduced  in  the  House  by  Representative  Hartley  on  April  10. 
The  following  day  it  was  reported  favorably  by  the  majority  of  the 
committee.^  The  minority  members  were  handed  tjieir  copies  of  the 
bill  on  April  10,  the  day  the  bill  was  introduced,  with  a  request  to  have 
any  minority  report  prepared  by  the  twelfth.^" 

Further  allegations  were  made  during  the  course  of  the  debate  that 
the  bill  was  written  before  termination  of  the  committee  hearings. 
Representative  Klein  charged  this  openly  on  tlie  floor  and  even  main- 
tained that  its  writing  began  before  "the  hearings  opened."  The 
charge  seems  to  receive  some  support  from  a  statement  made  by 

«Foi-  pxample,  the  New  York  Times  of  March  12,  1947,  carried  onlv  a  brief  parajrraph 
on  the  Herzou'  testimony,  at  the  end  of  its  rejjort  on  the  Sehwellenbach  testimony 

"U.S.  House  of  Representatives,  Committee  on  Education  and  Labor.  Labor-Manngement 
Relatums  Act.  1947.  Report  No.  245,  SOth  ConRress.  1st  Sess.,  April  11.  1947,  cited  as 
Hurttp]!  Report.  The  Minority  Report  is  in  the  same  document,  pp.  64-112 

'"  Thirl.,  p.  G4. 

^^  Daily  Cony.  Rec,  93  :  ?.r,SO.  Cf.  also  Representative  Powell's  statement,  ihirJ.,  U?,  ■  ?.-,S4. 
A  convenient  source  for  the  congressional  committee  reports  and  debates  in  connection 
with  the  formulation  and  adoption  of  Taft-Hartlev  is  the  Leoiahitire  Hi.^toni  of  the  Labor 
Management  Relations  Act,  19i7,  puldished  by  the  National  Lalior  RelationsBoard  (Wash- 
inKtoii.  194S).  Vols.  1  and  2.  We  cite  the  committee  reports  individuallv.  and  the  debates 
by  reference  to  Daily  Conqressional  Record,  which  was  used  in  the  Legislative  History, 
and  the  paging  of  which  differs  from  that  of  the  bound  volumes  of  the  Record. 
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Chairman  Hartley  himself.  As  early  as  January  29,  before  committee 
hearings  opened,  he  was  reported  as  saying  that  the  committee  would 
propose  an  omnibus  labor  reform  bill  which  would  be  ready  for  con- 
sideration not  later  than  March  15.  All  the  issues  which  he  then  stated 
the  committee  would  consider  appeared  in  the  bill  introduced  on 
April  10.^- 

Also  appearing  frequently  was  the  charge  that  H.R.  3020  as  re- 
ported was  written  with  the  help  of  prominent  employer  and  industry 
spokesmen.  Such  allegations  were  made  from  the  hrst  days  of  the 
■debate  and  continued  even  after  the  final  conference  measure  was 
passed  over  the  President's  veto.  This  charge  was  made  most  specifi- 
cally by  Representative  Klein,  and  it  was  echoed  and  re-echoed  in  the 
House."  It  was  said  also  that,  no  matter  what  one  could  say  about 
who  wrote  it,  comparison  of  the  bill  with  the  1946  legislative  proposals 
of  the  NAM  showed  amazing  similarities.  A  point-by -point  compari- 
son was  introduced  into  the  debate  by  Representative  Blatniiv  on 
April  17.^^ 

The  tone  and  pattern  vv'hich  the  House  debates  were  to  follow  were 
set  by  the  statements  of  the  majority  and  minority  to  their  reports  on 
the  Hartley  Bill.  Before  analyzing  their  positions,  the  chronology  of 
the  debate  should  be  noted. 

While  the  general  debate  did  not  actually  commence  until  after 
the  adoption  of  the  six-hour  rule  for  debate,  there  was  discussion  of 
the  bill  on  the  day  previous,  and  an  important  debate  about  the  bill  on 
April  15  when  the  rule  to  govern  debate  vras  being  considered  in  the 
House.  This  rule  allo\^ed  six  houis  for  general  debate  on  the  measure 
and  a  very  restricted  time,  under  a  five-minute  rule,  for  the  proposing 
and  consideration  of  amendments.  In  any  event  there  were  not  more 

^  Xeic  York  Times,  January  30,  1947.  Descriliing  his  legislative  strategy  and  defending 
the  actions  of  his  committee  at  a  later  date,  Hartley  admitted  that  the  measure  was  worked 
out  "behind  closed  doors"  but  defended  it  b.v  saying :  "Nevertheless,  a  certain  measure 
of  secrecy  was  essential.  There  were  many  differences  of  opinion  within  the  Committee 
on  particular  legal  phraseology,  and  on  the  best  method  of  tackling  individual  problems. 
Had  these  differences  of  opinion  become  known  to  the  labor  leaders  here  in  Washington 
the  well-organized  propaganda  forces  at  their  disposal  would  have  exploited  such  differ- 
ences to  defeat  the  purposes  of  the  legislation,  and  to  make  our  task  even  more  difficult." 
Hartley,  op.  cit.,  p.  50.  Hartley  indicated  that  a  measure  acceptable  to  majority  com- 
mittee members  was  worked  out  first.  This  was  considered  by  the  full  committee.  The 
legislation  was  then  taken  to  the  Republican  caucus  of  the  House  where  further  changes 
were  adopted,  and  finally  back  to  the  full  committee  where  it  was  further  amended.  Ibid. 

As  to  the  charges  of  aid  by  industry  in  the  writing  of  the  bill,  he  reviewed  the  legislative 
background  of  the  Hartley  Bill  especially  in  relation  to  the  old  Smith  Committee  pro- 
posals and  the  Case  Bill  of  the  former  Congress,  and  concluded  that  "it  would  appear  ri- 
diculous for  the  labor  bosses  and  their  spokesmen  in  Congress  to  attack  the  legislation  as 
hastily  conceived  or  worked  out  behind  closed  doors  by  representatives  of  business  organi- 
zations." Ibid.,  p.  60. 

"  Klein's  statement  is  quoted  :  "The  new  Hosue  labor  bill  was  not  written  with  the  help 
of  the  Democratic  meml)ers  of  the  committee.  In  fact,  they  were  not  consulted  and  no  full 
committee  meetings  were  held  to  discuss  it.  The  bill  was  actually  written  with  the  help 
of  several  industry  representatives  and  some  lawyers  from  the  National  Association  of 
Manufacturers  and  the  United  States  Chamber  of  Commerce.  [He  named  William  Ingles, 
T.  R.  Iserman.  and  .Terry  Morgan,  with  their  industrial  connections.]  This  group  of  high- 
priced  lawyers  quietly  worked  up  the  most  vicious  bill  yet  produced.  The  Democratic 
members  were  ignored.  For  2  weeks  no  committee  meeting  was  called."  Daily  Cong.  Rec. 
93  :3.530. 

See  also  the  remarks  of  Mr.  Powell,  ibid.,  p.  3584.  "The  tragic  thing  about  it  is  that  we, 
the  Representatives  of  the  people,  meaning  the  gentlemen  on  both  sides  of  the  aisle,  did 
not  write  this  bill.  Not  only  did  we  not  write  it  but  we  did  not  even  see  it,  and  right  now  not 
ono-half  of  the  Members,  both  Republican  and  Democrat,  of  this  Congress  have  read  the 
bill.  This  bill  was  written  on  the  fifth  floor  of  the  Old  House  Office  Building,  written  by 
over  a  score  of  corporation  lawyer.'!,  paid  not  by  the  Government  of  the  United  States,  not 
by  even  small  business,  but  paid  by  big  business,  monopoly  business." 

"  Ibid.,  pp.  3732-33.  The  CIO"  and  AFL  made  the  same  charges.  See  New  York  Times. 
April  17,  1047.  The  NAM  thought  enough  of  these  charges  to  later  make  a  specific  denial 
in  a  mimeographed  statement  made  available  to  the  public,  TF7io  Wrote  the  Taft-Hartley 
BiJlf,  .Tanuar.v  13.  1948.  One  gets  the  impression  from  some  remarks  of  Congressman 
Blatnik  that  each  representative  had  received  a  leather-bound  copy  of  the  NAM  booklet, 
Noio  Let'n  Build  America,  with  his  name  inscribed  in  gold  on  the  cover.  This  booklet  con- 
tained the  NAM  legislative  proposals  formulated  at  the  Fifty-first  Annual  Congress  of 
American  Industry,  Daily  Cong.  Rec,  93  :8600. 


755 

offered  wliicli  would  have  softened  the  bill  somewhat  but  were  over- 
than  three  sittings  of  the  House  given  over  to  debate  on  tlie  measure, 
for  the  bill  was  passed  on  April  17.  Nine  major  amendments  were 
whelmingly  rejected.  Three  slight  alterations  accepted  in  the  final 
stages  of  debate  would  have  strengthened  existing  restrictions  on 
labor  activity  or  added  new  ones.  The  final  vote  for  passage  of  the 
measure,  after  a  motion  to  recommit  was  soundly  beaten,  was  308  to 
107.  Only  22  Eepublicans  voted  against  the  bill,  while  93  Democrats 
stood  with  the  215  Republicans  voting  in  the  affirmative. 

The  bill  presented  to  the  liouse  for  debate  was  long  and  compli- 
cated. It  covered  some  sixty-six  pages  of  text  with  many  sections  that 
could  not  be  understood  without  constant  reference  to  other  sections. 
The  majority  presented  this  bill  as  a  ''labor  bill  of  rights."  In  his  open- 
ing remai'ks  in  the  report  Chairman  Hartley  listed  twenty  major 
points  that  the  bill  would  accomplish.  Each  of  these  would-be  accom- 
plishments was  stressed  as  a  boon  to  labor,  as  an  aid  to  smooth  labor- 
management  relations,  and  as  giving  privileges  and  protections  to 
individual  workers  that  most  working  people  desired  and  had  not 
been  able  to  achieve  under  the  Wagner  Act.  It  was  contended  also 
that  the  then  present  period  of  industrial  strife  and  unrest  was  a 
result  of  abuses  within  the  "House  of  Labor"  that  would  be  cured  by 
the  suggested  bill  and  that  the  result  would  be  industrial  peace.  The 
proponents  of  this  bill,  and  especially  the  majority  members  of  the 
committee,  were  called  the  real  friends  of  labor,  the  j-eal  champions  of 
the  public,  for  they  had  considered  all  the  interests  involved  and  not 
only  industry's  or  labor's  alone.  This  strategy  was  followed  by  the 
majority  throughout  the  debates.  The  opening  gun,  a  speech  by  Mr. 
Smith  of  Ohio  on  the  day  before  the  bill  was  called  up  for  debate, 
reiterated  the  theme  that  the  Wagner  Act  "does  not  bestow  upon 
wage-earners  the  benefits  claimed."  ^^  That  the  NLRA  was  not  the 
Magna  Carta  of  labor,  but  that  H.R.  3020  was  a  fair  bill  and  would 
protect  the  rights  of  workers,  was  woven  into  the  web  of  the  majority 
argument  in  every  major  defense  made  of  the  bill;  the  Hartley  Bill 
was  not  harsh ;  it  was  not  i  estrictive ;  it  was,  on  the  contraiy,  as  fair 
and  as  unbiased  as  the  Wagner  Act  had  not  been  in  its  intent,  its  inter- 
pretation, and  its  administration.  These  remarks  must  be  borne  in 
mind  for  contrast  with  what  was  said  during  and  after  the  Senate  and 
House  conference.^*^  Another  tune  played  in  many  ways  and  at  all 
times  was  that  Congress  by  the  return  of  Republicans  to  a  majority  in 
that  body  had  received  a  "mandate  from  the  people"  to  enact  reform 
labor  legislation. 

The  minority  in  their  report  on  IT.R.  3020  attacked  these  premises 
vigorously  and  made  the  essential  points  that  were  to  set  the  pattern 
for  the  opposition  on  the  floor  of  the  House.  The  Hartley  Bill,  they 
argued,  was  not  truly  representative  of  public  interests.  The  bill  was 
one-sided,  giving  all  to  the  interests  of  business  and  industry ;  further- 
more, the  wishes  of  employers  expressed  during  the  hearings  had  been 

"  Dailif  Cong.  Rec,  93  :3471-75. 
i«  Cf .  infra,  pp.  384-87. 
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given  full  satisfaction  while  labor  appeals  were  ignored."  They  bit- 
terly condemned  the  majority  favoring  the  bill  for  covering  themselves 
with  the  cloak  of  ostensible  friendliness  to  labor.  They  argued  that 
some  of  the  most  bitter-  foes  of  labor  organization  in  this  country  were 
leaders  in  the  formulation  and  fight  for  this  bill.  In  addition,  they  con- 
tended that  the  majority  was  ignoring  the  basic  economic  and  social 
issues  of  the  day — such  matters  as  inflation,  housing  shortages,  and  the 
lack  of  congressional  action  on  miniiinim  wages  and  the  extension  of 
social  security.  Placing  the  onus  on  labor  abuses  Avas  merely  a  polit- 
ical device  for  covering  up  failures  on  the  most  significant  problems  of 
the  day.  They  denied  the  "mandate  of  the  people"  refrain  by  insisting 
that  the  election  results  were  really  indicatiA'e  of  aroused  public  feel- 
ing over  these  more  basic  matters;  furthermoie,  the  Republicans  in 
their  1944  platform  and  in  the  major  pronouncements  of  party  leaders 
did  not  campaign  on  the  kind  of  national  labor  policy  now  proposed- 

The  opposition  protested  too  that  the  President's  suggestions  were 
given  no  heed.  It  was  asserted  that  at  least  the  proposal  for  joint  study 
should  have  been  accepted,  since  many  of  the  matters  included  in  the 
bill  were  areas  of  ignorance  for  the  congressmen  as  well  as  for  the 
country  at  large.  The  majority  was  attacked  in  particular  for  forcing 
a  measure  of  great  complexity  to  a  vote  before  it  could  be  giveji 
adequate  study  by  individual  representatives  and  the  House  as  a 
whole.  It  was  argued  that  House  meriibers  were  swayed  by  their 
emotions  and  prejudices  to  such  an  extent  that  they  were  prepared  to 
act  on  a  momentous  piece  of  legislation  although  most  of  them  had 
not  even  read  the  bill  in  its  entirety  and  certainly  did  not  understand 
its  full  meaning  and  impact.  There  was  severe  criticism  of  the  undue 
haste  with  which  the  measure  was  being  considered.^*  Finally,  it  was 
said  that  the  liepublican  policy-makers  had  decided  that  labor  legis- 
lation of  this  nature  must  be  passed ;  no  matter  what  the  members  of 
the  Labor  Committee  did  or  did  not  believe,  they  were  forced  by  the 
Ivepublican  organization  to  report  the  kind  of  a  bill  that  did  emerge. 

While  the  House  debates  at  times  became  -sery  caustic,  personal, 
and  bitter,  on  the  whole  they  seemed  dispirited.  The  majority  was 
confident  of  victory  from  the  time  the  measure  was  introduced,  and 
charges  were  never  seriously  or  fully  answered.  At  the  same  time,  the 
opposition  through  such  stalwarts  as  Lesinski  and  Sabath  admitted 
in  the  opening  discussions  and  continued  to  lament  throughout  that 
there  was  nothing  they  could  do  to  stem  the  tide  in  the  Plouse,  and  it 
was  almost  useless  trying.  Some  matters  received  no  attention  or  very 
scant  attention,  although  they  i-ejiresented  new  departures  in  labor 
policy.  Among  these  were  the  provisions  relating  to  the  reorganization 

^"  Thf  minority  hart  some  rtiflieiilty  willi  tliis  argument,  for  the  failure  of  lalior  repre- 
sentatives to  propose  any  suggested  le^^islation  of  their  own,  or  admit  that  there  were 
perliaps  some  abuses  which  could  stand  leisishitive  treatment,  was  an  outstanding  factor 
in  the  committee  hearings  and  deliberations.  Mr.  Murray  and  Mr.  Green  both  finally  agreed 
that  jurisdictional  strikes  were  morally  unjustifiable,  although  the.v  l>oth  indicated  the,y 
could  be  solved  without  letrislation.  Mr.  Green  for  the  AFIj  thought  that  perhaps  employers 
could  be  g'uarantiH'd  extended  free-speech  rijjhts.  Nor  did  labor  in  general,  and  the  CIO 
in  particular,  endear  itself  to  Congress  by  direct  and  indirect  assertions  that  Congress  was 
incapable  and  not  i)re;>ared  to  act  on  lalwr  legislation.  Cf.  testimony  Jan  A.  Bittner,  U.S. 
House  of  Representatives,  Committee  on  Education  and  Lrabor.  Hearings.  Amendments  to 
the  National  Labor  Relations  Act,  SOth  Congress,  1st  Sess.,  1947,  pp.  2861-2465.  cited  as 
House  Committee  on  Education  and  Lalx)r.  Hearings,  19'i7.  Mr.  Hartley  writing  at  a  later 
date  stresses  this  point  and  is  insistent  that  labor's  nonco-operative  attitude  during  the 
course  of  the  hearings  had  some  effect  on  the  final  provisions  included  in  the  bill.  Hartley, 
op.  c'i-..  r>.  4R. 

'8  Congressman  Sabath  spoke  of  the  "indecent  rush"  to  pass  the  Hartley  Bill.  Daily 
Cong.  Rec,  93  :6545. 
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of  the  NLKB,  to  craft  units,  to  prehearing  elections,  to  the  use  of  tem- 
porary injunctions,  to  suits  for  breach  of  contract,  to  the  banning  of 
political  contributions,  and  to  the  prohibition  of  strikes  by  govern- 
ment employees.  This  is  only  a  partial  list,  but  for  some  of  these  cru- 
cial items  there  are  not  even  passing  references  recorded  in  the  jour- 
nal of  the  debates. 

"We  are  forced  to  conclude  that  the  House  proceedings  did  not  do 
credit  to  that  body  in  terms  of  adequate  and  relevant  analysis  of  the 
important  issues  presented.  Whether  because  of  the  shortness  of 
time,  the  lack  of  information  on  the  part  of  many  members,  or  the 
sense  of  defeat  harbored  by  the  opposition,  relatively  few  persons 
participated,  and  their  contributions  were  on  the  whole  neither  bril- 
liant nor  penetrating. 

COMMITTEES,    HEARINGS,   AND   DEBATES THE    SENATE 

The  membership  of  the  House  Committee  on  Education  and  Labor 
as  a  whole  was  relatively  inexperienced  in  so  far  as  congressional 
service  was  concerned.  The  same  cannot  be  said  for  the  Senate  Com- 
mittee on  Labor  and  Public  "Welfare.  Of  the  thirteen  members  on  this 
committee,  eight  were  Republicans  and  five  were  Democrats.^^  Two 
of  the  eight  Republicans  had  not  previously  served  on  the  committee. 
Of  the  remaining  six  Republicans,  the  chairman,  ]\Ir.  Taft,  had  served 
seven  years,  two  others  had  ser^'ed  six  each,  and  the  three  others  had 
each  served  two  years.  All  five  Democratic  members  had  seen  pre- 
vious service  on  the  Labor  Committee.  Four  had  accumulated  two  or 
more  years  of  service,  and  the  other  was  a  member  for  nine  years 
previously.  The  six  Republicans,  then,  had  a  total  of  twenty-five  years' 
accumulated  service,  while  the  five  Democrats  had  among  them 
served  more  than  forty-nine  years.  Two  Republican  Senators,  Morse 
and  Ives,  also,  had  long  experience  in  labor  relations  prior  to  their 
entry  into  the  Senate. 

In  the  Senate,  as  in  the  House,  the  members  of  the  minority  party 
did  not  act  as  a  unit  in  the  reporting  and  consideration  of  the  com- 
mittee bill.  Senators  Ellender  and  Hill  did  not  join  with  their  col- 
leagues in  the  minority  report.  In  the  vote  on  S.  1126,  the  Taft  Bill, 
Ellender  was  recorded  for  passage,  while  Hill  voted  against  the 
measure.  In  the  Senate  committee,  however,  unlike  the  House,  there 
"\\'as  sharp  and  serious  disagreement  between  some  Republican  mem- 
bers. Senators  ]\Iorse  and  Ives  stood  out  as  opposed  to  important 
restrictions  that  their  colleagues  favored.  Senators  Taft,  Ball,  Domiell, 
Jenner,  and  Smith  all  signed  supplemental  reports  supporting  in 
whole  or  in  part  amendments  that  would  have  made  the  final  bill 
more  restrictive.  Only  INIorse,  however,  voted  against  his  colleagues 
when  the  Senate  bill  was  passed.  There  was  what  might  be  termed  a 
''conservative-liberal"  split  in  the  committee  majority.  The  bill  as 
finally  accepted  by  the  Senate  included  most  of  the  provisions  desired 
by  Senator  Taft,  who  represented  the  conservative  views  on  the 
committee. 


1"  The  members  of  the  Senate  Committee  on  Labor  and  Public  Welfare  were  :  Robert  A. 
Taft.  chairman  ;  George  D.  Aiken.  Vermont  :  Joseph  H.  Ball.  Minnesota  ;  H.  Alexander 
Smith,  New  Jersey  ;  Wayne  Morse.  Oregon  ;  Forest  C.  Donnell,  ^Missouri ;  William  E.  Jenner, 
Indiana  :  Irving  M.  lyes,  New  York  ;  Elbert  D.  Thomas,  Utah  :  James  E.  Murray,  Mon- 
tana ;  Claude  Pepper,  Florida;  Allen  J.  Ellender,  Louisiana;  and  Lister  Hill,  Alabama, 
with  Philip  R.  Rodgers,  clerk. 
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According  to  a  statement  of  Taft  in  the  majority  report,  the  com- 
mittee heard  some  83  witnesses.  Our  own  count  in  the  hearings  of  all 
testimony  available  to  the  committee  included  some  97  witnesses. 
Labor  and  labor  organizations  were  represented  by  31  witnesses, 
while  employers  and  employer  associations  had  41  spokesmen.  Three 
congressmen  were  heard  on  their  proposed  bills,  and  5  public  officials, 
including  former  Governor  Stassen  of  Minnesota,  presented  testi- 
mony. Nine  miscellaneous  witnesses  recorded  their  views,  including 
one  individual,  Cecil  B.  DeMille,  who  also  testified  before  the  House, 
representatives  of  engineering  societies,  architectural  associations, 
the  Foreman's  Association  of  America,  the  Farm  Bureau,  the  Ameri- 
can Nurses'  Association,  and  the  NAACP.  The  professors  testifying  as 
experts,  Wolman  of  Columbia  and  Slichter  of  Harvard,  were  not  an 
altogether  representative  cross-section  of  the  expert  views  available. 
Among  the  lawyers,  prominent  corporation  labor  lawyers  vrere  in  a 
majority. 

The  Senate  hearings  proceeded  much  more  slowly  than  did  those 
in  the  House,  having  begun  on  January  29  and  ending  two  days  earlier 
than  the  House  hearings  on  JNIarch  13.  The  printed  record  includes 
four  volumes,  totaling  2,424  pages.  There  were  almost  dail}^  sessions 
during  this  time,  and  these  were  followed  by  four  weeks  of  executive 
sessions  held  almost  daily  in  which  all  members  of  the  committee, 
according  to  their  own  word,  participated.  On  the  day  that  the  House 
passed  tha  Hartley  Bill,  April  17,  Senator  Taft  introduced  S.  1126  in 
the  Senate.  The  contrast  seems  obvious. 

The  committee  bill  was  as  lengthy  as  the  House  measure,  covering 
some  68  pages  of  text.  It  was,  however,  much  better  organized  than 
H.R.  3020.  This  is  not  to  say  that  it  was  not  complicated.  The  final  bill 
which  became  law  was  based  on  the  Taft  Bill,  and,  as  the  analysis  in 
the  succeeding  chapters  will  demonstrate,  its  complicated  structure, 
its  maze  of  technicalities,  and  its  difficult  language  often  couched  in 
negative  terms,  did  not  make  it  a  model  of  clarity,  conciseness,  and 
simplicity.  Both  sides  of  the  Senate  realized  this,  and  while  the  sup- 
porters of  the  measure  blamed  it  on  the  difficulty  and  t-echnicality  of 
the  subject  matter  the  legislation  treated,  it  was  used  as  ammunition 
by  the  opposition.  The  bill  was,  nevertheless,  a  better-designed  meas- 
ure technically  and  structurally  than  was  the  Hatrley  Bill  of  the  other 
body. 

The  criticism  leveled  at  the  House  committee  as  to  the  conduct  of 
the  hearings  and  the  writing  of  the  bill  could  not  be  leveled  at  the 
Senate  committee.  Perhaps  general  criticism  could  be  made  of  the 
method  of  the  hearings  and  the  committee  procedure  in  general,  but 
this  is  true  for  many  of  the  congressional  committees.  All  members  of 
the  committee  stated  publicly  that  the  bill  that  resulted,  even  with  the 
minority  report,  represented  a  genuine  committee  effort.  It  was  re- 
pored  out  by  an  eleven-to-two  vote.-"  All  members  agreed  that,  while 
A'ery  conflicting  viewpoints  were  represented  on  the  committee,  these 
were  ameliorated  and  mitigated  to  the  extent  that  "a  fair  and  con- 
scionable  compromise" — the  mark  of  a  true  legislative  product —  re- 
sulted. Contrary  to  the  feeling  of  some  members  of  the  House,  the 
Senate  felt  that  on  the  whole  the  committee  conduct  of  the  hearings 
did  make  possible  a  true  sample  of  views  that  should  have  been 

r"  Senator  Thomas  voted  to  report  out  the  bill,  althougrh  he  also  sigrned  the  minority  re- 
port. He  felt  it  was  a  committee  measure  and  ought  to  be  considered  by  the  Senate. 


759 

lieard.-^  In  a  way  this  was  demonstrated  by  the  fact  that  both  major- 
ity and  minority  members  in  the  reports  of  the  committee  and  in  the 
debates  were  able  to  turn  to  the  hearings  for  evidence  to  support  their 
various  points  of  view.  The  minority,  of  course,  insisted  that  while  the 
hearings  were  perhaps  long  enough  and  thorough  enough,  an  even 
better  result  would  have  been  obtained  if  the  President's  proposal  for 
an  impartial  and  more  nonpoltical  body  to  make  a  prelegislation  sur- 
vey had  been  followed. 

Veiled  or  open  assertions  that  bitter  enemies  of  labor  wrote  the 
Senate  bill  in  its  entirety  were  never  vigorously  made  in  the  Senate 
as  in  the  House.  Largely  it  was  not  necessary,  since  most  of  the  help 
the  committee  received  was  an  open  and  aclaiowledged  fact.  Gerard 
D.  Reilly,  a  former  member  of  the  NLRB  who  had  aided  Senator  Ball 
in  the  formulation  of  some  of  his  measures,  was  employed  by  the 
majority  of  the  committee  to  help  in  the  writing  of  their  bill.  Mr. 
Eeilly,  of  course,  was  known  as  a  proponent  of  Wagner  Act  revision, 
not  only  from  past  statements  and  activities  and  the  views  which  he 
shared  with  Senator  Ball;  he  had  clearly  make  Iviiown  his  opinion 
when  he  appeared  as  witness  before  the  committee  on  the  last  day  of 
its  public  hearings.  It  is  reported  that  his  engagement  as  a  consultant 
by  the  committee  was  by  a  divided  vote,-^  Similar  complaints  of  pos- 
sible bias  and  partialitj'  against  Thomas  E.  Shroyer,  who  was  selected 
as  staff  adviser  on  labor  relations  to  the  committee,  were  also  heard. 
The  appointment  of  Shroyer,  who  had  been  an  NLRB  regional  at- 
torney in  Cleveland,  was  announced  by  Taft  shortly  after  the  public 
hearings  opened.-^  No  matter  what  grounds  these  charges  had  or  what 
the  influence  of  Reilly  and  Shroyer  on  the  outcome  of  the  measure 
may  have  been,  the  issue  did  not  assume  the  importance  either  in  the 
debates  or  the  labor  press  that  alleged  committee  help  in  the  House 
did. 

As  in  the  House  the  various  reports  of  the  committee  set  the  tone 
and  the  framework  for  the  discussions  that  followed  in  the  eleven 
days  of  major  floor  debate  preceding  the  passage  of  S.  1126  on 
May  13."*  The  majority  report  said :  "The  Committee  bill  is  predicated 
on  our  belief  that  a  fair  and  equitable  labor  policy  can  best  be  achieved 
by  equalizing  existing  laws  in  a  manner  which  will  encourage  free 
collective  bargaining."  ^^  This  was  the  keystone  of  the  majority 
strategy',  and  it  was  voiced  over  ftTCl'over  again  at  every  critical  point 
in  the  proceedings.  Senator  Taft  commenced  tlie  hearings  with  that 
idea  stated  publicly,  and  he  reiterated  it  at  the  conclusion  of  the  con- 
ference that  produced  Taft-Hartley  and  even  after  the  bill  had  be- 

=1  See  as  a  good  example  of  this  attitude  the  remarks  of  Senator  Morse,  made  on  March  10 
after  the  hearings  were  concluded  and  on  April  17  when  the  Taft  Bill  was  introduced. 
Dailii  Cong.  Rcc,  93:1884,  3786.  Chairman  Herzog  of  the  NLRB  in  his  testimony  for  the 
Board  did  intimate  that  too  man.y  of  the  employer  v%-itnesses  did  not  have  good  bargaining 
relations  with  their  employees.  U.S.  Senate,  Committee  on  Labor  and  Public  Welfare, 
Hearings.  Labor  Relations  Program,  SOth  Cong..  1st  Se!;S.,  1947,  Pt.  4,  p.  1S52,  cited  as 
Senate  Committee  on  Labor  and  Public  Welfare,  Hearings,  19^7. 

^^  Daily  Labor  Report,  No.  49  :AA-1,  March  11,  1947.  President  Murray  of  the  CIO  in  a 
letter  to  Taft  demanded  the  removal  of  Reilly,  stating  among  other  things  that  he  was 
widely  denounced  by  "the  entire  labor  movement  as  biased  and  partisan."  CIO  Neivs, 
March  24,  1947,  p.  16. 

^  Daili/  Labor  Report,  No.  21  :A-15,  .January  ."0,  1947. 

"'U.S.  Senate,  Committee  on  Labor  and  Public  Welfare,  Federal  Labor  Relations  let  of 
10J,7,  Report  No.  lO.j.  SOth  Cong.,  1st  Sess..  April  17,  1947,  cited  as  Taft  Report.  Part  2. 
iiinoritij  \ieii-s,  is  dated  April  22,  1947.  Also  included  in  Part  1  were  a  separate  report  by 
Senator  Thomas,  supplemental  views  containing  the  suggested  amendments  of  Senators 
raft,  Ball,  Donnell,  and  Jenner  which  they  were  to  offer  to  the  committee  bill,  and  the 
views  of  Senator  Smith,  who  was  concurring  with  reservations  to  the  supplemental  views 
of  the  four  other  maiority  members. 

^Ibld.,Vt.l,x,.2. 


760 

come  law.  Unlike  the  House,  however,  not  so  little  was  made  of  the 
Wagner  Act.  Rather,  stress  was  placed  on  tlie  fact  that  the  Wagner 
Act  and  the  Norris-La  Guardia  Act  were  experimental  in  nature,  and 
that  the  experiment,  though  not  entirely  unsuccessful,  showed  that 
clianges  were  necessary;  moreover,  the  Supreme  Court  in  its  inter- 
pretation of  the  Anti-injunction  Act  and  the  Clayton  Act  placed  those 
who  were  protected  by  the  NLRA  beyond  the  reach  of  federal  anti- 
trust law ;  and,  furthermore,  a  poor  and  biased  administration  of  the 
Wagner  Act,  in  part  stemming  from  the  one-sided  character  of  the 
Act,  had  played  such  havoc  with  the  Act  and  permitted  so  many 
abuses  to  develop  that  only  additional  legislation  could  rectify  the 
situation.  The  majority  in  the  Senate  did  not  stress  as  strongly  the 
claim  that  they  were  carrying  out  the  "mandate  of  the  people"  as  had 
been  done  in  the  House.  They  did,  of  course,  insist  that  this  was  a  fair 
bill  and  not  harsh  or  restrictive.  It  was  in  the  Senate  that  Republican 
colleagues  of  the  House  majority  called  the  other  body's  bill  vicious 
and  harsh.  The  argument  was  stressed  that  the  equitableness  of  the 
Senate  proposals  would  have  to  be  accepted  in  order  to  meet  the 
threat  of  a  presidential  veto.  Naturally,  as  in  the  House,  every  exposi- 
tion or  defense  of  the  bill  insisted  that  the  measure  provided  exactly 
the  formula  needed  to  solve  the  kinds  of  strikes  occurring  at  the  time; 
the  bill  would  bring  industrial  peace. 

These  same  arguments  wci-e  used  by  the  right  wing  of  the  commit- 
tee to  support  their  four  major  amendments:  (1)  making  it  an  unfair 
labor  practice  for  employees  or  unions  to  interfere  with  or  coerce 
employees  in  the  exercise  of  their  rights  to  join  or  refrain  from  joining 
a  union  or  engaging  in  organizational  activities;  (2)  placing  impor- 
tant restrictions  on  industry-wide  bargaining;  (3)  placing  important 
restrictions  on  welfare  funds;  and  (4)  allowing  direct  action  against 
secondary  boycotts  and  jurisdictional  strikes  by  declaring  them  un- 
lawful, permitting  injunctions  on  j^etition  of  private  parties,  and  pro- 
viding that  injured  parties  could  sue  directly  in  the  courts. 

The  opening  paragraph  of  the  minority  views  read  as  follows :  -^ 
It  can  be  seen  that  this  was  substantially  similar  to  the  opposition 
arguments  in  the  lower  chamber.  Even  more  in  the  Senate  did  the 
minority  fall  back  on  the  original  proposals  of  the  President  in  his 
State  of  the  Union  Message  and  score  the  majority  for  giving  these 
no  heed.  They  attacked  the  Republican  majority's  attempt  to  slough 
off  all  blame  for  postwar  industrial  unrest  on  labor  abuses  instead  of 
attempting  to  find  solutions  for  the  basic  social  and  economic  issues 
of  the  day.  With  the  help  of  Senator  Ives,  they  continually  contended 
that  the  forcing  of  an  omnibus  measure  on  the  Senate  was  unjust; 
that  this,  as  well  as  other  things,  showed  that  the  Republicans  were 
ordered  to  follow  this  procedure  by  their  policymakers,  although 
many  Republican  senators  felt  that  on  many  things  included  there 
was  no  need  for  legislation  at  all. 


28  Ibid.,  Pt.  2,  pi.  1. 

This  l)ill  is  desigriied  to  weaken  tlie  effective  program  of  labor  legislation 
which  has  been,  with  great  pains,  built  up  over  the  years.  It  would  be  de- 
structive of  much  that  is  valuable  in  the  prevention  of  labor-management  con- 
flicts. It  contains  many  banners,  traps,  and  pitfalls  that  can  only  make  more 
difiicult  the  settlement  of  disputes.  Its  principal  results  would  be  to  create 
misunderstanding  and  conflict,  and  to  aggravate  the  imbalance  between  wages, 
prices,  and  profits  which,  already  endangers  our  prosperity. 
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That  the  area  of  disagreement  between  the  majority  and  the  minor- 
ity in  the  Senate  was  less  than  in  the  House  is  shown  by  the  number 
of  proposals  in  the  committee  bill  which  the  minority  members  and 
other  opposition  members  on  the  floor  stated  they  would  agree  with  if 
the  bill  went  no  further.  Such  an  area  of  agreement  was  obviously 
absent  from  the  more  vituperative  statements  and  discussions  in  the 
House."" 

On  April  23  the  genei-al  debate  on  the  Taft  Bill  in  the  Senate 
commenced.  While  only  nine  actual  days  were  given  over  to  major 
debate  on  the  bill,  it  was  not  until  ]\Iay  13  that  the  final  vote  was 
taken.  ]\lany  more  major  amendments  were  suggested  and  discussed 
than  in  the  House.  And,  at  the  same  time,  amendments  adopted  by 
the  Senate  as  a  whole  were  much  more  significant  than  the  relatively 
minor  changes  instituted  by  the  lower  chamber  on  their  bill.  Among 
the  more  important  of  the  changes  accepted  by  action  of  the  whole 
body  were  included :  ( 1 )  making  coercion  of  employees  by  unions  an 
unfair  labor  practice;  (2)  the  Ball  amendment  relating  to  restrictions 
on  paym.ent  to  employee  representatives;  (3)  part  of  the  Taft  amend- 
ment making  unlawful  the  boycotts,  jurisdictional  strikes,  and  sym- 
pathy strikes  which  were  already  made  unfair  labor  practices,  and 
providing  for  direct  suits  in  the  courts  by  any  injured  party  for  in- 
junctions or  damage  suits;  (4)  an  amendment  prohibiting  certifica- 
tion of  unions  whose  officers  were  members  of  the  Communist  party; 
and  (5)  the  McLellan  amendment  providing  for  "free  speech"  for  em- 
ploy ei-s  and  employees.  Important  amendments  offered  but  rejected 
included  the  following:  (1)  an  amendment  that  would  have  restricted 
industry-wide  bargaining;  (2)  that  part  of  the  Ball  and  Taft  amend- 
ments on  unlawful  activities  that  would  have  opened  uj)  the  use  of  the 
injunction  remedy  to  private  parties;  (3)  the  Ball-Byrd  amendment 
to  outlaw  the  union  shop ;  and  (4)  the  O'Daniel  amendment  to  restrict 
drastically  the  application  of  union-security  provisions.  These  rejected 
amendments  stand  out  as  a  marlc  of  a  Senate  attitude  in  contrast  to 
the  feeling  in  the  house,  which  had  already  included  the  more  im- 
portant of  the  rejected  proposals  in  their  H!R.  3020. 

The  question  of  individual  measures  for  special  problems  in  place 
of  the  proposed  omnibus  measure  readied  the  floor  of  the  Senate  for 
a  vote  when  Senator  Morse  proposed  that  S.  1126  be  recommitted  to 
the  Labor  Committee  in  order  that  the  various  titles  could  be  reported 
out  as  separate  measures.  A  vote  was  taken  on  this  proposal  on  May  7 
during  the  fifth  day  of  debate  and  narroAvly  missed  being  adopted ;  the 
vote  was  44  to  43.  In  contrast  to  the  House  a  substitute  measure  em- 
l)odyin.g  tlie  principal  views  of  the  minority  was  presented  to  the 
Senate.  This  measure,  introduced  l^v  Senator  Murray  on  May  9, 
recei^'ed  some  discussion.  On  May  13,  the  next  legislative  day  on 
which  the  Senate  again  considered  the  Taft  Bill,  it  was  defeated  by  a 
vote  of  73  to  19.  On  the  same  day  the  Taft  Bill  as  amended  passed 
tlie  Senate  with  68  veas  and  24  navs.  Twentv-one  Democrats  joined 
witli  the  forty-seven  Republicans  on  the  affirmative  side  as  contrasted 
to  the  three  Republicans  (Morse,  Langer,  and  Malone)  who  voted 
with  the  remaining  Democrats  opposing  the  measure. 

Absent  almost  entirely  from  tlie  general  Senate  debate  were  the 
caustic  and  bitter  interchanges  of  a  highly  personal  nature  that 
marked  much  of  the  discussion  in  the  House.  Tliis  difference  seeming- 


^ma.,pp.  40  and  41. 
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ly  resulted  from  the  different  way  in  which  tlie  two  committees  went 
about  their  work  of  conducting  the  hearings  and  writing  the  bills.  This 
is  not  to  infer  that  the  Senate  body  was  beyond  criticism  for  its  meth- 
ods of  work,  but  its  methods  were  veiy  different  from  those  of  the 
House  committee,  if  only  a  part  of  the  allegations  made  by  the  minor- 
ity members  in  the  lower  chamber  are  believed.  Also  absent  from  the 
Senate  debate  until  the  conference  report  was  the  defeatist  attitude 
of  the  minority.  While  relatively  few  members  of  the  minority  party 
in  the  Senate  took  an  active  part  in  the  debate,  they  Avere  certainly  not 
*'lying  dovrn  on  the  job"  in  attempting  to  show  fallacies  in  the  ap- 
proach of  the  majority  party  and  their  proposed  legislation. 

TJie  very  serious  omission  of  topics  from  discussion  that  we  noticed 
in  many  instances  in  the  House  debates  did  not  occur  to  such  a  great 
extent  in  tlie  Senate.  Again,  it  must  be  remembered  that  the  Senate 
liad  more  time,  and  there  were  fewer  members  to  be  heard  in  the 
time  available;  nevertheless,  some  important  problems  that  it  would 
seem  deserved  the  full  consideration  of  tlie  Senate  received  little  time. 
Often  during  the  debate  over  these  matters,  even  where  time  was  given 
to  them,  the  remarks  consisted  of  explaining  again  and  again  what 
this  or  that  provision  would  or  Avould  not  do;  but  at  the  same  time 
there  was  an  absence  of  discussion  dealing  with  the  essential  questions 
of  whether  tlie  proposal  made  was  the  best  possible  or  the  best  de- 
signed to  meet  a  particular  problem.  And  often  when  such  statements 
or  ariswers  were  sought  by  opposition  members  from  supporters  of 
tlie  Taft  Bill  they  were  given  in  return  a  further  explanation  of  the 
mechanics  of  the  questioned  proposal  and  what  it  was  intended  to  ac- 
complisli.  Among  important  issues  v/hich  received  this  kind  of  "de- 
bate" or  meager  treatment  were  the  following:  craft  units,  prehearing 
elections,  union-shop  elections,  the  precedence  of  state  anti-closed-shop 
laws,  the  changes  proposed  for  the  mediation  service,  the  handling  of 
disputes  involving  national  emergencies,  provisions  on  breach  of  con- 
tract, bans  on  political  contributions  and  expenditures,  strikes  by  gov- 
ernment employees,  and  the  provisions  creating  the  joint  committee 
for  further  study.  Many  of  these  matters  which  received  inadequate 
treatment  during  the  debates  were  the  subject  of  much  controversy  in 
the  earl}^  administration  of  the  Taft-Hartley  Act. 

The  whole  Senate  debate,  despite  this  criticism,  was  on  a  much 
higher  plane  than  the  discussion  in  the  House.  There  was  much  more 
of  an  attempt  to  get  questions  answered  and  to  discuss  real  issues 
clearly.  This  procedure  was  not  always  successful,  for  while  the 
ansv/ers  of  Senator  Taft  and  his  colleagues  on  particular  issues  were 
much  more  reasoned  and  full  than  the  meager  answers  of  their  coun- 
terparts in  the  otlier  body,  there  was  still  much  to  be  desired.  The  con- 
troversy arising  witliin  the  first  year  of  the  Act  as  to  Avhat  some  of  the 
legislative  history  meant  in  the  interpretation  of  the  Act  bears  out  this 
point.  The  Senate  with  its  ninety-six  members,  and  operating  under  a 
much  less  restrictive  time  limit  "tlian  the  House,  naturally  produced  a 
much  fuller  debate.  Speeches  and  colloquies  were  longer  and  con- 
tained much  more  of  the  philosophy  and  the  reasoning  and  attitudes 
behind  the  arguments  of  the  various  participants.  The  Senate  debate 
was  open  and  full  and  compares  favorably  with  similar  debates  on 
other  important  issues  of  national  policy.  Yet  one  has  the  feeling  that 
it  still  did  not  match  the  difficulty  of  the  subject  or  the  needs  of  the 
times. 
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THE   CONFERENCE,   THE   CONFERENCE  REPORT,  AND   CONGRESSIONAL 

APPROVAL   OF   TAFT-HARTLEY 

Almost  a  month  after  the  House  had  passed  its  bill,  that  measure 
and  the  Senate  proposal  went  to  a  conference  of  House  and  Senate 
appointed  managere,  who  were  to  work  out  a  compromise  acceptable 
to  both  chambers.  Both  the  House  and  the  Senate  bills  passed  their 
I'espective  bodies  witli  more  than  the  two-thirds  vote  necessary  to 
override  a  presidential  veto.  This  veto  factor  had  been  much  in  the 
minds  of  senators  as  their  work  on  their  own  bill  had  progressed. 
There  was  a  strong  feeling  that  a  bill  such  as  the  House  measure,  often 
called  "tough"  and  "harsh"  on  the  Senate  floor  even  by  majority 
jnembers,  would  not  be  accepted  by  the  President.  Ives,  Morse,  and 
Aiken  at  times  had  opposed  the  strengthening  of  the  Taft  Bill  as  it 
came  from  committee,  often  on  the  ground  that  amendments  of  the 
Ball-Taft.  variety  would  not  be  countenanced  by  the  President.  There 
was  division  of  opinion  as  to  the  political  wisdom  of  getting  a  bill 
passed  in  the  first  session  of  the  Eightieth  Congress  by  making  it  a 
"safe"  one,  or  whether  the  better  strategy  would  not  have  been  to 
design  a  bill  the  President  could  not  sign,  so  that  the  Republicans 
could  make  political  hay  of  the  issue  in  1048  and  serve  notice  what 
the  1948  Republican  intentions  would  be  labor-wise.  Important  in  the 
background  of  the  conference  was  the  veto  possibility,  coupled  wnth 
speculation  that  perhaps  a  veto  might  be  upheld  in  the  Senate,  where 
it  was  expected  that  some  of  the  twenty-one  Democrats  wlio  had 
supported  the  Taft  measure  might,  in  the  event  of  a  veto,  switch  to 
tlie  support  of  their  own  party. 

Appointed  as  n:ianagers  from  the  House  vrere  Chairm.an  Hartley 
and  Representatives  Landis,  Hoffman,  Lesinski,  and  Barden.  The 
latter  two  were  minority  members,  although  Barden  had  generally 
supported  the  majority  of  the  committee,  and  his  advocacy  of  change 
in  basic  labor  policy  was  old  and  well  known.  From  the  Senate  side 
the  managers  were  Chairman  Taft  and  Senators  Ball,  Ives,  ]\Iurra3% 
and  Ellender.  The  latter  two  represented  the  minority  party.  JSiurray 
was  of  course  opposed  to  the  Taft  Bill  as  passed  and  naturally  even 
more  strongl}'^  opposed  to  the  House  version.  Senator  Ellender,  on  the 
other  hand,  had  not  joined  with  his  Democratic  colleagues  in  the  mi- 
nority report  on  the  Senate  committee  bill.  He  had,  in  fact,  introduced 
some  legislation  of  his  own  that  had  gone  far  beyond  the  suggestions 
of  his  party  leader,  the  President. 

By  the  time  the  conference  managers  began  their  work  on  May  15 
the  House  bill  had  generally  become  known  through  constant  press 
reference  as  a  "tough"  or  "harsh"  measure.  The  Senate  bill,  on  the 
other  hand,  was  considered  "soft"  and  "mild" — at  least  in  comparison 
to  what  the  House  had  accepted  in  the  Hartley  Bill.  A  brief  sum- 
mary of  the  essential  differences  and  similarities  in  the  two  bills  is 
necessary  in  order  that  the  task  of  the  Conference  Committee  can 
better  be  understood.  Significant  similarities  in  the  two  bills,  though 
not  all  particulars  were  identical,  were : 

1.  Certain  unfair  labor  practices  of  unions,  including  union  coercion  of  workers, 
were  prohibited. 

2.  Employer  "f  ree-speecli"  rights  were  extended. 

3.  The  closed  shop  was  outlawed,  but  the  union  shop  under  certain  restrictions 
permitted. 
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4.  Involuntary  check-offs  were  prohibited. 

5.  Supervisors  were  removed  from  coverage  of  the  law. 

0.  Bargaining  right  were  denied  to  unions  with  Communist  officers. 

7.  Government  injunctions  were  provided  in  "national  emergency"  disputes. 

s.  An  indei^endent  agency  for  mediation  and  conciliation  was  set  up  outside 
of  the  Department  of  Labor. 

9.  Federal  district  courts  were  opened  for  suits  for  damages  for  imlawful  con- 
certed activities  and  violation  of  collective  bargaining  agreements. 

The  most  essential  differences  were  these : 

1.  The  House  bill  abolished  the  NLRB  and  created  a  board  for  hearing  cases 
and  an  agency  for  prosecuting  cases  under  an  administrator.  The  Senate  bill 
provided  only  for  minor  alterations  in  the  organization  of  the  Board. 

2.  The  House  bill  had  a  long  and  detailed  list  of  unlawful  concerted  activities 
by  unions  and  brought  unions  under  the  antitrust  acts.  The  Senate  bill  had  a 
shorter  section  making  boycots  and  certain  jurisdictional  and  other  strikes 
unlawful. 

3.  Injunctions  against  unions  on  jtetition  of  employers  were  permitted  by  the 
House  for  unlawful  concerted  activities.  The  Senate  bill  provided  for  injunc- 
tions on  petition  of  the  Board  in  unfair  labor  practice  cases,  such  injunctions 
being  mandatory  in  certain  types  of  cases  against  unions. 

4.  Economic  strikes  were  permitted  by  the  House  bill  only  after  a  vote  of  ap- 
proval of  employees  concerned  and  after  notice  and  cooling-off  i>eriods.  Such 
procedural  limitations  on  strikes  in  the  Senate  bill  were  restricted  to  "national 
emergency"  disputes. 

~>.  Mass  picketing  was  made  imlawful  in  the  House  bill. 

6.  The  House  bill  outlawed  entirely  employer  payments  to  any  union  or  joint 
health  and  welfare  funds.  The  Senate  regulated  them  only. 

7.  Industry-wide  bargaining  was  greatly  limited  by  the  House. 

8.  Detailed  regulation  of  internal  union  activity  was  provided  for  by  the 
House  bill.  The  Senate  bill  provided  little  regulation. 

9.  The  House  bill  banned  strikes  by  government  employees. 

10.  The  House  bill  banned  political  contributions  or  expenditures  by  unions 
in  national  elections  or  primaries. 

11.  The  Senate  bill  called  for  a  joint  committee  to  study  labor-management 
relations. 

The  importance  of  the  omnipresent  possibility  of  a  presidential  veto 
tliat  mic;ht  be  sustained  Avas  indicated  in  the  early  reports  concerning 
the  conference.  The  attitude  of  the  majority  of  the  conferees  from 
both  the  House  and  the  Senate  showed  this  as  tlie  conference  opened. 
"\Miile  some  of  the  House  conferees  were  more  moderately  inclined 
than  the  tone  of  their  whole  bill,  they  had,  nevertheless,  supported 
the  general  strategy  of  calling  tlie  Hartley  Bill  fair  and  just.  Their 
first  major  concession  Avas  the  admission  early  in  negotiations  that 
sometJiing  similar  to  the  Taft  measure  would  have  to  be  achieved  to 
meet  the  veto  possibility.  As  the  conference  progressed,  they  became 
more  and  more  conscious,  at  least  for  public  purposes,  of  the  conces- 
sions they  were  making  to  the  Senate.  Taft  in  reporting  to  the  press 
the  dailj^  accomplishments  of  the  conference  had  early  listed  each  day 
the  concessions  made  by  tlie  House.  These  seemed  more  numerous 
than  Senate  concessions  to  the  House.  These  outlines  of  the  give  and 
take  were  later  soft-pedaled  after  Mr.  Plartley  made  several  state- 
ments that  he  was  "catching  it''  in  the  House.  A  complete  news  ban 
was  finally  placed  on  the  activities  of  the  conference,  and  a  Neto  York 
7'imcs  story  intimated  that  the  censorship  was  imposed  at  the  request 
of  the  House  conferees."®  The  House  conferees  generally  answered 
their  critics  in  the  House  by  asserting  that  the  Senate  bill  as  passed 
^•as  more  restrictive  than  it  would  otherwise  have  been  if  the  early 
House  measure  liad  not  set  an  example ;  and,  second,  that  if  it  had  not 

28  2Vcm;  York  Times,  May  26,  1947.  Our  arooiint  of  the  conference  depends  a  great  deal 
on  the  news  stories  and  by-line  articles  in  the  Times. 
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been  for  the  early  and  firm  decision  of  the  House  leaders  to  push 
through  an  omnibus  bill,  the  final  legislation  sent  to  the  President 
would  have  been  in  piecemeal  form  and  subject  to  piece-by-piece  de- 
struction by  the  veto."^ 

Certain  remarks  of  Mr.  Hartley  made  at  the  conclusion  of  the  con- 
ference seem  to  indicate  that  the  House  leaders  were  not  sincere  in 
their  original  defense  of  their  measure  or  that  they  had  changed  their 
minds  somewhat  in  the  intervening  month  between  the  passage  of  the 
Hartley  Bill  and  the  Senate  acceptance  of  the  Taft  Bill.  He  said: 
"Confession  being  good  for  the  soul,  I  can  say  now  that  we  deliberately 
put  everything  we  could  into  the  House  bill  so  we  would  have  some- 
thing to  concede  and  still  get  an  adequate  bill  in  the  end."  ^°  Thus  on 
May  29  the  "compromise"'  measure  was  ready  to  be  returned  to  the 
respective  chambers. 

On  June  3  the  conference  report  on  H.E.  3020  was  given  to  the 
House.^^  The  following  day  the  conference  measure  was  agreed  to  by 
the  House  after  a  one-hour  general  debate.  The  vote  was  320  to  79, 
a  total  of  217  Eepublicans  and  103  Democrats  affirming  the  bill. 
Opposing  it  were  66  Democrats,  12  Republicans,  and  1  American 
Laborite. 

Most  members  of  the  House  did  not  have  access  to  the  conference 
report  until  the  morning  of  June  4.  Despite  this  fact  the  report  almost 
missed  being  read  in  its  entirety  to  the  House.  Mr.  Hartley  himself 
thought  this  was  not  necessary.  In  his  opening  remarks  defending  the 
bill  Hartley  tried  to  minimize  the  concessions  the  House  had  made  to 
the  Senate  and  at  the  same  time  to  intimate  that  the  bill  was  still  a 
strong  measure. 

Just  what  really  basic  concessions  did  the  House  conferees  make?  We  con- 
ceded on  the  ban  of  our  bill  [o]n  industry-wide  bargaining.  We  conceded  on  the 
ban  in  our  bill  on  welfare  funds.  We  conceded  on  the  question  of  injunctions  to  be 
obtained  by  private  employers  and  on  the  provisions  making  labor  organizations 
subject  to  the  antitrust  laws. 


-^  Ibid.,  May  27,  1947.  This  statement  of  the  "early  example"  intent  of  the  House  seems 
contrary  to  Hartley's  statements  as  early  as  February  12  when  he  indicated  the  intention 
of  House  leaders  to  wait  with  their  bill  until  the  Senate  acted  first.  This  was  based  on 
previous  congressional  history  when  the  House  had  on  occasion  produced  restrictive  labor 
measures  only  to  see  them  refused  or  emasculated  by  the  Senate.  At  that  time  Hartley 
was  reported  as  anxious  to  re-establish  the  prestige  of  the  House  labor  committee.  Ibid., 
February  1.3,  1947. 

Hartley  Indicates  in  his  book  that  he  was  at  first  in  agreement  with  the  Idea  of  waiting 
for  developments  in  the  Senate  before  the  House  prepared  its  bill,  because  of  the  likeli- 
hood that  the  Republican  senators  would  get  out  an  acceptable  measTire,  and  the  fact  that 
the  Senate  was  organized  before  the  House  and  had  already  begun  hearings.  "As  time 
passed,  however,  it  became  more  and  more  apparent  that  once  again  the  House  would 
have  to  take  the  initiative."  Hartley,  op.  cit.,  p.  .34. 

As  to  the  early  plan  of  passing  an  omnibus  measure  Hartley  said :  ".  .  .  It  was  my 
decision  to  wrap  all  the  provisions  that  appeared  desirable  into  a  single  package  and  to 
put  the  entire  weight  of  the  Republican  Party  and  the  southern  Democrats  behind  it. 

"In  this  decision  we  ran  afoul  of  a  different  plan  of  operation  developing  in  tlie  Senate. 
Over  in  the  other  body,  the  leaders  had  proposed  a  series  of  different  bills.  In  forcing  the 
Senate  to  take  the  omnibus  labor  bill  we  sent  them,  the  House  of  Representatives  made  its 
greatest  single  contribution  to  the  rapidly  developing  labor  legislation."  Ibid.,  p.  35. 

3«  yew  York  TUncs,  May  30,  1947.  Hartley  suggests  in  his  book  that  the  technique  of 
deliljerately  and  consciously  making  the  Plouse  bill  appear  stiff  and  harsh  at  many  points 
was  part  of  the  design  for  the  over-all  legislative  strategy.  He  said  :  ".  .  .  We  did"  include 
among  its  original  provisions  several  that  could  easily  have  been  omitted  without  sacri- 
ficing any  of  the  basic  philosophy  of  the  original  bill. 

"Our  method  was  simple  but  not  easily  understood.  We  merely  provided  several  different 
remedies  for  the  same  offense."  Hartley,  op.  cit.,  p.  67. 

»i  U.S.  House  of  Representatives,  Conference  Report,  Labor-Management  Relations  Act, 
191,1,  Report  Xo.  510,  SOth  Cong.,  1st  Sess.,  June  3,  1947.  The  same  report  was  the  official 
report  in  the  Senate, 
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I  call  your  attention  to  what  is  left  in  this  bill,  because  I  think  you  are 
going  to  find  there  is  more  in  this  bill  than  may  meet  the  eye  and  may  have  been 
heretofore  presented  to  you.^ 

The  general  line  of  argument  for  the  measure  was  that  a  good  bill 
accomplishing  the  original  intentions  of  the  House  had  been  achieved, 
and  yet  it  was  a  measure  of  the  type  that  the  President  could  not 
morally  veto.  Some  Republicans  in  the  House  thought  that  the  bill 
was  not  strong  enough.  The  spokesman  voicing  such  sentiments  was 
Hoffman,  who  maintained  the  bill  was  a  gift  to  the  labor  leaders  of 
the  country.  The  House,  he  claimed,  ]iad  given  way  completely  to  the 
Senate  in  conference;  furthermore,  he  made  point  of  the  fact,  as  did 
the  minority,  that  things  happened  so  fast  in  the  conference  that  no 
one  knev\^  rightly  what  was  taking  place  at  any  particular  moment. 
Early  in  the  debate,  on  a  point  of  order,  he  attempted  to  have  the  con- 
ference report  thrown  out  because  it  contained  language  and  treated 
matters  not  in  either  of  the  original  bills. 

The  opposition  argued  that  this  bill  was  a  grace  matter,  yet  most  of 
the  representatives  were  acting  without  knowing  or  understanding 
the  bill.  They  pleaded  with  the  House  to  consider  its  action.  They 
naturally  took  as  an  argument  in  their  favor  contentions  of  the  major- 
ity conferees  that  House  concessions  had  not  made  the  bill  less  re- 
strictive or  harsh  than  it  had  originally  been.  According  to  Lesinski, 
strong  evidence  indicated  that  the  House  measure  had  been  purposely 
touted  as  harsh  and  the  Senate  measure  as  soft  in  order  to  confuse  the 
final  outcome,  although  most  of  the  severer  points  of  the  Hartley 
measure  were  really  included  in  the  conference  bill.^^ 

The  Senate  began  its  consideration  of  the  conference  measure  on 
June  5.  It  concluded  its  debate  on  the  following  day  and  passed  the 
measure  by  a  vote  of  54  to  17.  Favoring  the  bill  were  37  Republicans 
and  17  Democrats.  Against  it  were  15  Democrats  and  Republicans 
Morse  and  Langer.  Of  the  absentees  whose  views  were  announced,  15 
would  have  been  in  the  affirmative  and  7  would  have  been  opposed. 
Here  as  in  the  House  more  than  the  two-thirds  necessary  to  override 
a  veto  had  been  attained. 

Senator  Taft  opened  the  debate  in  the  Senate  with  a  defense  of  the 
conference  report  and  a  statement  that  the  conference  bill  represented 
a  victory  for  the  Senate,  since  it  was  substantially  the  same  as  the 
version  of  S.  1126  sent  to  the  conference  :  ^* 

*  *  *  I  think  that  as  a  general  proposition  I  can  say  that  the  Senate  conferees 
did  not  yield  on  any  matter  which  was  the  subject  of  controversy  in  the  Senate ; 
certainly  not  on  any  important  matter.  The  bill  represents  substantially  the 


'^  Daily  Cong.  Rec,  93  :6540.  Speaking  of  the  conference  strategy,  Hartley  said  :  "Our 
strategy  at  that  time  was  so  simple  as  to  be  almost  transparent. 

"We  had  to  retain  as  much  of  the  House  measure  as  we  could  without  jeopardizing  the 
final  two-thirds  majority  in  the  Senate. 

"As  the  situation  developed  the  conference  became  a  battle  of  nerves  and,  more  than 
that,  a  battle  of  public  relations. 

"We  had  to  create  the  general  impression  that  most  of  the  original  Hartley  bill  had 
been  discarded  by  the  conferees  in  favor  of  the  so-called  milder  provisions  of  Taft's  bill." 
Hartley,  op.  clt.,  p.  75.  And  at  an  earlier  point  he  wrote:  "We  knew  what  was  known 
to  few  persons  outside  of  W^ashington  at  that  time  .  .  .  the  discrepancies  between  the 
Taft  bill  and  the  Hartley  bill  were  more  fancied  than  real."  IMd.,  p.  73. 

One  item  in  Senator  Taft's  Foreword  to  Hartley's  book  seems  to  intimate  that  the 
strategy  noted  here  was  perhaps  what  Hartley  thought  it  was,  and  not  necessarily  what 
Taft  thought  it  was.  He  says  :  "There  is  a  suggestion  in  Mr.  Hartley's  book  that  various 
desirable  changes  were  omitted  from  the  Senate  bill  simply  to  get  enough  votes  to  pass  the 
bill  over  the  President's  veto.  Of  course,  this  was  a  consideration,  but  fundamentally  the 
difference[s]  with  the  House  were  brought  about  by  differences  of  principle."  Ihid..  p.  xi. 

33  This  was  spelled  out  more  in  detail  in  a  speech  delivered  to  the  House  on  the  dav 
previous  to  the  President's  veto  message.  Daily  Cong.  Rec,  93  :7493.  The  CIO  made  "a 
similnr  o\\s\rgp,  gpe  'New  York  Times,  June  5,  1947. 

**■  Daily  Cong.  Rec,  93  :65593. 
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Senate  bill.  Concessions  as  to  language  were  made  here  and  tlifre.  We  made 
concessions  on  some  matters  which  were  not  perhaps  dealt  with  in  the  Senate 
bill  at  all.  The  only  major  additions  to  the  bill,  as  I  see  them,  deal  with  matters 
which  the  Senate  has  approved  in  other  measures. 

The  two  major  concessions  the  Senator  referred  to  were  the  bans  on 
political  contributions  and  expenditures  and  on  strikes  of  g-overnment 
employees.  He  listed  a  third  possible  major  change,  the  featherbed- 
ding  provisions  taken  over  in  part  from  the  House.  Among  minor 
concessions  made  Taft  included  the  acceptance  of  portions  of  the 
House  bill  on  "free  speech."  The  summary  and  analysis  that  Mr.  Taft 
later  offered  for  the  record,  however,  of  the  differences  between  the 
House  measure  and  the  Senate  measure  and  the  inclusions  of  each  in 
the  conference  bill  showed  many  other  important  changes  and  conces- 
sions. This  was  not  read  or  discussed  by  him  in  the  Senate.^^  On  this 
general  position  of  Senator  Taft  was  based  the  whole  of  the  majority 
defense  of  the  conference  bill.  Summed  up,  it  said  that  this  bill  was 
still  fair  and  just  and  represented  workable  solutions  to  the  pressing- 
labor  relations  problems  of  the  day,  since  it  was  for  all  practical  pur- 
poses the  same  bill  which  the  Senate  had  originally  agreed  to  and 
which  had  been  based  on  these  premises  of  equitableness  and  work- 
ability. 

The  stand  of  the  minority  was  similar  to  that  taken  in  the  House  but 
much  more  detailed  and  thoroughly  presented.  Here  too  the  Senate 
majority  was  assailed  for  retreating  from  the  stand  it  had  taken  on  its 
own  legislation  before  the  conference.  The  opposition  said  that  none 
of  the  concessions  were  minor;  they  were  all  major  changes  that  made 
the  bill  restrictive,  vicious,  and  unfair.  The  strategy  of  the  minority 
seemed  to  be  that  of  attacking  the  bill  at  every  major  point  and  point- 
ing out  the  difficulties  and  problems  that  would  arise  from  its  accept- 
ance. They  hit  very  hard,  of  course,  the  previous  stand  of  the  bill's 
supporters  in  the  Senate  that  the  Wagner  Act  was  only  being;  amended 
while  its  essential  principles  and  ideas  were  being  retained.  The  oppo- 
sition contention  was  that  the  conference  "compromise"  measure  effec- 
tively repealed  the  whole  of  the  NLEA. 

Perhaps  the  opposition  argimients  were  best  stated  and  summed 
up,  although  in  a  more  moderate  form  than  some  of  the  extreme  state- 
ments, by  Republican  Senator  Morse  in  his  long  speech  against  the 
bill  on  Jmie  5.  Two  pertinent  quotations  follow  : 

I  shall  vote  against  this  bill  that  has  been  reported  b.v  the  conference  com- 
mittee because,  after  careful  study,  I  am  completely  convinced  thnt  the  amend- 
ments added  in  conference  make  it  an  impracticable  and  iinadministrable  law. 
Virtually  every  amendment  which  has  been  made  threatens  the  legitimate  rights 
of  the  American  workingman ;  the  net  effect  is  to  discourage  and  stifle  collective 
bargaining  and  to  impede,  if  not  make  impossible,  effective  enforcement  of  the 
National  Labor  Relations  Act. 


Mr.  President,  this  conference  report  is  far  cry  even  from  the  Senate  bill. 
It  is  imfair,  it  is  destructive  of  legitimate  labor  rights,  and  administratively  it  is 
unworkable.  I  think  it  will  cause,  rather  than  prevent,  labor  disputes.  It  must, 
and  I  believe  it  will,  be  opposed  by  the  working  people  of  America.  I  think  it 
makes  a  disastrous  contribution  to  the  Nation's  economic  health  and  well-being.^^ 


^  Ibid.,  pp.  6598-6603. 
sa/bjrf.,  pp.  6608,  6614. 
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THE  VETO  AND  FINAL  PASSAGE 

On  June  20  the  Con<Tress  received  the  President's  veto.  President 
Truman  had  been  subjected  to  very  strong  pressure  to  veto  in  the 
interim  between  the  Senate  and  House  passage  of  the  bill  and  his 
return  of  the  measure  as  unacceptable.  Labor  delegates  poured  into 
Washington,  the  White  House  mail  in  favor  of  a  veto  was  very  liea\^, 
and  all  over  the  country  gigantic  rallies  were  staged  by  the  labor 
organizations.  In  New  York  the  bill  even  stimulated  AFL-CIO  co- 
operation to  the  point  that  the  CIO  used  the  same  banners  the  AFL 
had  used  at  their  rally  in  jMadison  Square  Garden  a  week  previous. 
Both  organizations  promised  strong  political  programs  to  defeat  the 
supporters  of  this  "slave  labor"  measure.  Needless  to  say,  the  promi- 
nent employer  associations  and  the  leaders  in  the  House  and  Senate 
declared  again  and  again  during  this  interlude  that  the  bill  should  be 
approved,  as  it  represented  a  fair  and  workable  solution  to  the  labor- 
management  relations  problems  facing  the  Nation. 

The  President  had  about  fifteen  days  to  consider  the  measure  finally 
approved  by  the  Congress  after  the  conference.  Early  during  this 
period  the  Cabinet  was  reported  as  split  over  the  matter  of  a  veto. 
Some  of  the  department  heads  felt  that  it  would  be  a  useless  gesture 
in  view  of  the  almost  certain  overriding  a  veto  would  get  in  both 
houses.  Others  felt  that  i)erhaps  a  veto  would  have  been  proper  had 
the  nation  not  been  faced  with  the  threat  of  another  coal  walkout  on 
July  1.^^  Likewise  the  inner-circle  White  House  advisers  were  re- 
ported as  divided.  Of  the  former  group,  the  views  of  Secretary 
Schwellenbach  were  definitely  known  as  favoring  a  veto.  Of  the  latter 
group.  Clark  Clifford,  one  of  the  chief  Truman  advisers,  also  sup- 
ported a  veto.  During  most  of  the  time  between  his  veto  message  and 
the  passage  of  the  conference  measure  the  President  was  away  from 
the  White  House.  Before  his  departure  he  had  left  instructions  for  the 
kind  of  analysis  he  wanted  with  his  aide  John  Steelman,  and  during 
his  absence  a  large  staff  worked  on  the  preparation  of  the  analysis  of 
the  bill  for  the  President.  It  was  reported  that  no  bill  in  the  President's 
career  had  received  the  minute  analysis  given  the  Taft-Hartley  Act. 
Cabell  Phillips  in  the  article  here  referred  to  maintained  that  the  veto 
came  only  after  the  advice  of  Truman's  closest  advisers  and  the  final 
unanimous  agreement  of  the  Cabinet.^^ 

From  the  point  of  view  of  organization  and  articulateness  the 
President's  message  was  a  good  one.  It  covered  the  whole  bill  system- 
atically, and  yet  for  a  message  so  momentous  it  was  not  lengthy  or 
overburdening.  The  President  first  stated  his  conviction  that  there 
were  abuses  that  could  have  been  met  by  legislation.  Had  Congress 
followed  his  original  January  proposals  concerning  those  abuses,  and 
delayed  further  legislation  until  study  by  the  proposed  joint  commis- 
sion, he  could  have  gone  along  with  them.  He  subjected  the  bill  to 
four  general  tests:   (1)   would  it  result  in  more  or  less  intervention 

3'  New  York  Times,  June  8,  1948. 

^  Hid.,  June  22,  1947.  This  article  described  the  following  procedure  used  for  analyzing 
the  bill :  Secretary  Schwellenbach  had  the  major  job  of  over-all  analysis  ;  the  legal  aspects 
were  examined  by  the  Attorney-General,  who  assessed  the  possibilities  for  litigation  under 
the  Act  ;  the  Secretary  of  Commerce  gave  his  views  on  the  industrial  implications  ;  Sec-re- 
tary  Krug  of  the  Interior  Department  (the  then  custodian  of  the  coal  mines)  gave  his 
views  of  the  bill's  effects  on  the  coal  situation  ;  Chairman  Herzog,  of  the  NLRB,  studied 
the  administrative  problems  ;  presidential  counsel  Clark  Clifford  generally  guided  the  con- 
ferences and  particularly  studied  the  legislative  history  of  the  bill  and  the  many  com- 
mittee reports.  The  message  itself  was  written  by  the  President  with  the  help  of  Clifford 
and  Press  Secretary  Ross. 
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by  the  government  in  economic  life;  (2)  would  it  improve  human 
relations  between  employers  and  employees;  (3)  was  it  a  workable 
bill ;  (4)  was  it  a  fair  bill  ?  On  all  four  tests  Mr.  Truman  found  the  bill 
wanting.  He  listed  and  discussed  in  detail  nine  major  objections  which 
covered  practically  all  the  sections  of  the  bill.  In  almost  every  portion 
of  the  bill  the  President  found  objectionable  items  that  made  it  un- 
acceptable. These  nine  general  objections  were  as  follows : 

1 .  The  bill  would  substautlially  increase  strikes. 

2.  The  area  of  collective  bargaining  is  restricted  by  deciding  against  the 
worliers  issues  which  were  normally  the  subject  of  collective  bargaining. 

3.  The  bill  would  expose  employers  to  nvunerous  hazards  by  which  they  could 
be  annoyed  or  hampered. 

4.  The  bill  would  deprive  workers  of  vital  protection  which  they  then  had 
under  the  law. 

5.  The  bill  abounds  in  provisions  which  would  be  unduly  l>urdensome  or 
actually  unworkable. 

6.  The  bill  would  establish  an  ineffective  and  discriminatory  emergency  pro- 
cedure for  dealing  with  major  strikes  affecting  the  public  health  and  safety. 

7.  The  bill  would  discriminate  against  employees. 

8.  Unanimous  convictions  of  the  Labor-:Management  conference  were  ignored 
or  upset- 

9.  The  bill  raises  serious  issues  of  public  policy  which  transcend  labor- 
management  difficulties. 

Mr.  Truman  at  the  end  of  the  detailed  analysis  then  stated  the  very 
general  and  fundamental  objections  which  caused  him  to  return  the 
measure  unsigned :  ^^ 

The  most  fundamental  test  which  I  have  applied  to  this  bill  is  whether 
it  would  strengthen  or  weaken  American  democracy  in  the  present  critical  hour. 
This  bill  is  perhaps  the  most  serious  economic  and  social  legislation  of  the  past 
decade.  Its  effects — for  good  or  ill — would  be  felt  for  decades  to  come. 

I  have  concluded  that  the  bill  is  a  clear  threat  to  the  successful  working  of 
of  our  democratic  society. 

"Without  debate  or  discussion  the  House  immediately  after  hearing 
the  veto  message  voted  to  override,  by  a  total  of  331  to  83.  This  was  55 
more  votes  than  the  two-thirds  needed  to  override  the  veto.  The  Senate 
did  not  proceed  immediately  to  vote.  Debate  followed  that  evening. 
Senator  Taylor  of  Idaho  gained  the  floor  about  10 :00  p.m.  and  com- 
menced a  ''talkfest"  with  the  objective  of  delaying  the  vote  until  the 
foUoAving  IMonday  in  order  that  the  sentiment  of  the  coimtry  over  the 
President's  message  might  reach  the  Congress.  He  was  joined  by 
Senators  INIorse,  Pepper,  and  IMurray,  and,  despite  majority  assertions 
to  the  contrary,  it  would  seem  that  their  objectives  were  achieved  when 
the  Senate  agreed  to  postpone  the  final  vote  until  3  :00  p.:\r.  of  June  23. 

The  majority  arguments  against  the  veto  followed  the  pattern  of 
Senator  Taft's  radio  address  to  the  nation  immediately  following  the 
address  of  the  President  on  June  20.*"  Taft  attacked  the  President  for 
misrepresenting  the  bill  to  the  nation  and  finding  no  good  in  it  what- 
soever. He  remonstrated  with  him  for  being  able  to  examine  the  whole 
bill  and  find  nothing  in  it  that  met  with  his  approval  and  for  not 
giving  due  credit  to  the  time  and  study  that  was  put  into  the  bill. 
And,  lastly,  the  Senator  indicated  that  the  President  had  not  really 
given  adequate  time  to  the  study  of  a  measure  many  months  in  the 
process  of  completion,  since  most  of  the  time  the  bill  was  available  to 

^^  Daily    Cong.    Rec,   93:7503.    This    same   messas:e   though   in    more   general   form   was 
carried  to  the  nation  in  a  radio  broadcast  by  the  President  on  the  same  evening. 
*"  For  a  text  of  this  address  see  ihid.,  p.  A32o2. 
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him  he  was  not  even  in  the  White  House.  These  criticisms  were,  of 
course,  repeated  on  the  floor  of  the  Senate  by  Taft  and  others.  It  was 
even  insinuated  that  the  President's  messag^e  followed  a  CIO  memo- 
randum prepared  by  Lee  Pressman,  the  CIO's  general  counsel.  The 
insinuation  was  acidly  retorted  to  and  denied  by  Pepper.  The  main 
line  of  arguments  used  by  the  majority  and  indicated  previously  was 
followed  to  the  very  end  of  the  debate.  Perhaps,  however,  there  was 
more  tendency  after  the  veto  to  admit  that  the  bill  was  not  perfect 
though  it  would  be  workable  with  a  good  administration  and  that  it 
could  be  amended  if  necessary. 

The  minority  and  opposition  arguments  on  the  floor  followed  quite 
closeh^  the  President's  message.  The  veto  message  itself  was  sul^stan- 
tially  similar  to  the  pattern  of  the  attack  the  minority  had  conducted 
after  the  conference.  Perhaps  such  a  strategy  had  been  worked  out 
beforehand.  Pepper  led  the  attack,  and  while  the  debate  on  the  veto 
was  ably  conducted,  the  bipartisan  support  of  the  bill  in  the  Senate 
simply  overwlielmed  him  and  his  followers.  At  the  last  moment  an 
urgent  message  from  the  ailing  Senator  Wagner,  the  father  of  the 
NLRA,  was  read  urging  the  sustaining  of  the  veto.  As  a  final  element, 
the  minority  leader.  Senator  Barkley,  read  a  letter  from  the  President 
addressed  to  himself  which  commended  those  who  fought  against  the 
measure  and  urged  the  others  to  sustain  the  veto.  Such  procedures 
were  to  no  avail.  Senator  Aiken,  the  first  senator  on  the  roll  call  and 
one  of  the  doubtful  Republicans,  cast  the  first  vote  on  the  roll  call  and 
measure  and  everyone  then  knew  the  veto  would  be  overridden.  It 
was,  by  a  final  Senate  vote  of  68  to  25.  Thus,  the  Labor  Management 
Relations  Act  of  1947  became  law. 

A  final  word  is  necessary  concerning  the  strategy  of  the  minority 
in  the  final  days  preceding  the  overriding  of  the  President.  One  of 
the  bitterest  foes  of  the  measure  and  a  key  figure  in  the  Senate,  Sena- 
tor Thomas  of  Utah,  was  not  present  at  the  last  vote.  Many  felt  that 
he  should  have  been  there  tO'  bolster  the  minority.  There  is  some  indi- 
cation that  he  was  willing  to  fly  from  Switzerland,  where  he  was  on 
official  business,  to  be  present  at  the  final  vote.  Indecisiveness  and 
misunderstanding  some  place  in  the  Democratic  hierarchy  prevented 
his  coming.  It  was  later  said  that  it  would  have  been  a  useless  gesture, 
since  it  Avould  not  have  affected  the  outcome.  Thomas  himself  told 
this  to  Phil  IMurray  via  transatlantic  phone.  There  is  some  question 
as  to  whether  or  not  the  President  did  his  utmost  to  influence  doubtful 
congressmen  to  uphold  his  veto.  It  was  not  until  the  day  of  the  veto 
that  he  called  some  thirteen  senators,  all  except  one  of  whom  had 
voted  for  the  measure,  to  a  luncheon  at  the  White  House  to  explain 
his  views.  As  party  leader  perhaps  the  President  should  have  done 
moi'e  in  this  respect. 

The  veto  message  itself,  despite  its  general  worth,  could  perhaps 
be  criticized.  Possibly  the  President  should  have  been  somewhat  more 
conciliatory  toward  a  Congress  which  had  exhibited  such  majorities 
in  favor  of  the  vetoed  bill.  Perhaps  he  could  have  achieved  the  better 
legislation  he  ostensibly  sought  by  recognizing  and  complimenting 
the  work  Congress  did  on  the  measure  and  by  pointing  out  the  good 
or  better  aspects  of  the  bill  and  indicating  that  such  legislation,  de- 
spite his  specific  January  proposals,  he  would  have  accepted.  There 
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was  much  rumor  around  Washington  at  the  time  to  the  effect  that 
this  would  have  been  a  more  desirable  and  successful  procedure. 
There  are,  of  course,  many  political  connotations  difficult  to  assess 
accurately. 

This  is  a  legislative  history  which  preceded  the  final  adoption 
of  the  Taft-Hartley  Act — a  dramatic  and  important  history,  which 
illuminates  many  details  of  this  complex  legislation. 


21.  (Source :  Robert  A.  Taf  t,  "Foreword"  to  Fred  A.  Hartley,  Jr.'s 
Our  New  National  Labor  Policy,  New  York,  Funk  and  Wagnalls 
Company  [1948]) 

FOREWORD 

"\Mien  ]Mr.  Hartley  asked  me  to  write  a  foreword  for  his  new  l)ook 
on  labor  policy  and  tlie  Taft-Hartley  Act,  I  was  delighted  to  do  so 
for  several  reasons.  I  have  come  to  have  the  highest  regard  for  Mr. 
Hartley's  ability,  his  knowledge  of  la'oor  problems,  and  his  intense 
sincerity  in  trying  to  solve  those  problems  in  public  interest.  I  was 
glad  to  have  the  opportunity  of  stating  a  few  general  principles  wliicli 
I  believe  should  guide  the  Federal  government  in  dealing  with  labor- 
management  relations. 

Mr.  Hartley  discusses  the  reasons  for,  and  the  history  of  the  pas- 
sage of,  the  Taft-Hartley  Act,  as  well  as  the  general  principles  in 
wliich  he  believes.  The  reader  will  find  both  sections  of  his  book  inter- 
esting and  provocative.  The  subject  has  been  involved  in  such  bitter 
controvei-sy  that  few  have  sat  down  to  consider  the  very  serious  prob- 
lems we  face  in  reconciling  American  principles  of  liberty  and  justice 
with  the  situation  existing  in  a  modern  industrial  state,  particularly 
when  large  units  develop  employing  hundreds  of  thousands  of  men 
who  cannot  retain  any  personal  relationship  with  those  who  manage 
the  business. 

Mr.  Hartley  approaches  the  problem  from  the  point  of  view  of  the 
House  of  Representatives  and  its  Committee,  which  prior  to  the  Eight- 
ieth Congress  liad  done  more  work  than  had  the  Senate,  where  every 
effort  to  amend  the  labor  law  was  promptly  suppressed  as  long  as  the 
Democrats  retained  control  of  the  old  Committee  on  Education  and 
Labor.  The  new  Senate  Committee  on  Labor  and  Public  Welfare, 
however,  went  pi-omptly  to  work  entirely  independently  of  the  House 
Committee  and  developed  its  own  bill  which  supplied  the  framework 
of  the  final  Act.  There  was  certainly  no  anti-labor  bias  in  the  Senate 
Committee.  Under  rules  of  seniority  and  custom,  it  would  have  been 
impossible  for  Republican  leaders  in  the  Senate  to  create  an  anti-labor 
committee  if  they  had  wished  to  do  so,  and  there  was  no  such  wish. 

As  Mr.  Hartley  points  out,  the  problem  of  strikes  was  one  of  the 
issues  of  the  194G  election,  and  revision  of  the  labor  laws  was  under- 
taken because  of  tlie  Republican  promises  to  correct  fundamental  in- 
justices and  oppressions,  and  because  of  the  public  demand  that  strikes 
be  curbed  together  with  the  arbitrary  power  of  labor  leaders.  The 
Case  bill  had  been  passed  for  these  purposes  by  the  Seventy-Xinth 
Congress,  and  failed  to  become  a  law  only  because  of  the  veto  of  Pr-esi- 
dent  Truman.  The  Republicans  promised  the  enactment  of  some  law 
similar  to  that  already  passed.  If  they  had  not  acted,  they  would  have 
had  no  basis  to  appeal  for  the  further  confidence  of  the  people  in  1948. 
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In  the  Senate  Committee,  I  think  every  member  of  the  Committee 
introduced  his  own  bill  dealing  with  those  phases  of  the  labor  problem 
in  which  he  was  most  interested.  We  started  out  to  deal  particularly 
with  the  subjects  covered  in  the  Case  bill  of  the  previous  year,  but  we 
discovered  that  a  fundamental  revision  of  the  "Wagner  law  was  also 
essential.  We  conducted  hearings  for  six  weeks,  with  an  opportunity 
for  all  to  testif3\ 

We  employed  two  very  able  attorney's,  JNIr.  Gerald  D.  Reilly,  a  for- 
mer member  of  the  National  Labor  Relations  Board,  and  Mr.  Tom 
Shroyer,  a  former  general  counsel  for  the  Board  in  Ohio.  Mr.  Reilly 
had  also  been  solicitor  for  the  Department  of  Labor  for  a  number  of 
years  and  certainly  could  not  be  accused  of  an  anti-labor  bias.  These 
gentlemen  had  expert  knowledge  of  the  inner  workings  of  the  Board 
and  of  the  Wagner  Act.  They  knew  its  faults  and  its  merits.  "\"\^ien  the 
hearings  were  over,  we  directed  them  to  prepare  a  bill  covering  the 
matters  dealt  with  in  the  Case  bill,  and  including  also  a  correction  of 
the  various  kinds  of  abuses  shown  in  the  testimony.  After  the  first 
draft  was  prepared,  the  Committee  went  over  it  section  by  section  and 
made  many  changes,  a  number  of  which  I  did  not  personally  approve. 
The  Committee  hnally  approved  the  bill  b}-  a  vote  of  eleven  to  two, 
and  I  introduced  it  in  the  Senate  in  behalf  of  the  Committee.  It  was 
no  more  my  bill  than  that  of  any  member.  It  represented  an  expert 
job  done  bj^  skilled  attorneys  and  the  Committee  itself,  many  of  whose 
thirteen  members  also  had  wide  knowledge  of  labor  relations. 

In  many  respectse  the  bill  was  similar  to  the  Llouse  bill,  because  the 
Case  bill  provided  a  common  guide,  and  studies  of  the  Smith  Com- 
mittee were  used  by  both  House  and  Senate.  Certain  abuses  had  be- 
come obvious  to  all.  While  we  worked  with  the  House  to  some  extent, 
the  connection  was  rather  a  loose  one,  and  the  job  of  putting  the  two 
bills  together  in  conference  was  extremely  difficult,  but  made  easier  by 
]VIr.  Hartley's  willingness  to  sacrifice  any  personal  advantage  and  any 
partiality  for  his  own  phraseology. 

There  is  a  suggestion  in  Mr.  Hartley's  book  that  various  desirable 
changes  were  omitted  from  the  Senate  bill  simply  to  get  enough  votes 
to  pass  the  bill  over  the  President's  veto.  Of  course,  this  was  a  consid- 
eration, but  fundamentally  the  difference  with  the  House  were  brought 
about  by  differences  of  principle. 

Originally  the  employer  had  had  all  of  the  advantages  over  his 
employees.  He  could  deal  with  them  one  at  a  time  and  refuse  to  recog- 
nize the  union.  He  could  stand  a  strike  in  most  cases  better  than  they 
could.  The  courts  would  freely  grant  injunctions  against  any  effec- 
tive action  by  the  unions.  This  unfair  situation  resulted  in  the  enact- 
ment of  the  Clayton  Act,  the  Norris-LaGuardia  Act,  and  the  Wagner 
Act.  These  laws,  together  with  the  consistently  pro-labor  attitude  of 
the  Executive,  pro-labor  interpretations,  and  pro-labor  administra- 
tion, more  than  redressed  the  balance,  so  that  by  1946  employers,  ex- 
cept for  the  largest  concerns,  were  practically  at  the  mercy  of  labor 
unions.  As  a  practical  matter,  no  legal  remedy  remained  to  the  em- 
ployer, the  public,  or  even  to  the  individual  labor  union  member, 
against  the  acts  of  labor  union  leaders  no  matter  how  violent  or  arbi- 
trary they  might  be. 

The  Taft-Hartley  Law  was  an  attempt  to  restore  some  equality 
between  employer  and  employee  so  that  there  might  be  free  collective 
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bargaining.  There  can  be  no  such  bargaining  if  one  party  feels  that 
the  government  and  the  courts  will  back  up  whatever  unreasonable 
demand  he  may  make.  But  it  was  equally  important  not  to  swing  the 
pendulum  back  so  far  as  to  give  the  employer  again  an  undue  aclvan- 
tage.  The  laws  in  effect  were  infinitely  complicated,  and  nearly  all 
their  provisions  were  intended  to  give  labor  an  advantage.  There  were 
literally  hundreds  of  proposals  for  amendments. 

The  Senate  Committee  felt  that  our  job  was  one  of  correcting  in- 
equalities in  existing  law,  and  that  unless  there  was  clearly  a  serious 
abuse  to  be  remedied  we  had  better  not  go  too  far  into  experimental 
fields.  Undoubtedly,  for  instance,  there  is  a  serious  problem  of  labor 
monopoly,  but  we  felt  that  the  monopoly  problem  had  not  been  satis- 
factorily solved  with  relation  to  industry,  and  that  it  required  more 
study  of  both  industrial  and  labor  monopoly  before  satisfactory  legis- 
lation could  be  adopted.  "We  further  felt  that  if  an  equal  balance  of 
power  between  employer  and  employee  was  restored,  free  collective 
bargaining  itself  might  be  so  successful  as  to  make  further  government 
interference  unnecessary. 

In  two  other  respects  the  philosophy  of  the  Senate  was  somewhat 
different  from  that  of  the  House.  Many  of  us  had  been  fighting  against 
the  attempt  of  government  to  extend  its  regulation  of  business,  com- 
merce, industry,  and  agriculture.  We  were  opposed  to  the  Federal 
government  taking  over  state  functions.  Therefore,  .in  principle  we 
were  opposed  to  provisions  of  the  House  bill  which  attempted  to  reg- 
ulate the  internal  aft'airs  of  labor  unions.  We  did  not  v\'ish  to  go  beyond 
the  requirement  that  full  information  regarding  financial  statements 
and  other  union  matters  be  furnished  to  the  members,  as  in  tlie  case  of 
stoclvholders  of  corporations. 

Again,  in  the  matter  of  mass  picketing  and  violence,  these  were 
clearly  matters  within  the  jurisdiction  of  the  state  and  local  govern- 
ments. We  hoped  that  the  change  in  Federal,  polic}'  providing  for 
equality  between  unions  and  emploj'ers  would  encourage  the  states  to 
do  their  jobs  better  than  they  have  done  them  in  the  past.  Further- 
more, there  is  always  a  difficulty  in  bringing  the  Federal  government 
into  the  police  field  when  tliere  is  no  Federal  police  force.  Our  past 
experience  with  deputy  marshals  sworn  in  to  deal  with  strikes  has  not 
been  encouraging. 

So  also,  tlie  attempt  to  prohiliit  featlierbedding  requires  an  elaborate 
Federal  investigation  of  conditions  in  each  industrj^  and  the  exercise 
by  the  government  of  an  expert  opinion  of  the  number  of  men  re- 
quired to  do  each  job.  The  extreme  case  of  paying  men  for  doing 
notliing,  made  an  unfair  labor  practice  l)y  the  new  law,  can  be  more 
easily  dealt  with,  but  there  are  literally  thousands  of  borderline  cases 
different  in  every  industry  which  Avould  require  a  vast  extension  of 
government  regulation  of  labor  and  industry. 

In  general,  liowever,  the  two  houses  proceeded  on  the  same  basic 
theories  and  liad  no  great  difficulty  in  reaching  an  agreement.  We 
agreed  that  labor-management  relations  should  be  based  on  free  col- 
lective bargaining.  Such  bargaining  cannot  be  free  unless  it  is  reason- 
ably equal,  and  unless  tlie  parties  liave  the  right  to  strike  or  close  down 
the  plant  in  case  agreement  cannot  be  reached. 

There  is  a  public  demand  for  compulsory  arbitration  and  a  com- 
plete prohibition  of  strikes.  The  people  do  not  realize  that  this  would 
mean  in  the  last  analvsis  a  government  fixing  of  wages  which  would 
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control  of  industry.  We  all  felt  that  a  free  economy  with  free  compe- 
tition -was  the  basic  cause  of  American  success  in  the  past,  and  of  the 
great  production  which  has  made  possible  a  high  standard  of  living 
and  success  in  two  wars.  "We  did  not  believe  that  this  system  had  to 
be  abandoned  for  a  regimented  economy  and  the  dead  hand  of  gov- 
ernment. It  may  be  that  in  time  the  world  will  become  so  complicated 
that  a  free  economy  can  no  longer  be  maintained,  but  certainly  it  is 
the  hope  of  Republicans  that  that  time  will  never  come. 

In  the  second  place,  we  accepted  tlie  basic  principle  of  the  Wagner 
Act,  namely  that  the  employer  must  deal  with  his  men  as  one  unit 
recognizing  the  representative  chosen  by  a  majority  of  those  men 
without  the  influence  or  coercion  of  the  employer.  Without  the  re- 
quirement of  union  recognition  the  employer  has  a  great  advantage 
in  the  present  complex  industrial  world.  On  the  other  hand,  to  make 
this  requirement  effective  there  must  be  a  serious  limitation  on  the 
rights  of  the  individual  workman.  He  can  no  longer  be  free  to  deal 
directly  with  his  employer. 

As  long  as  the  employer  is  required  to  deal  with  the  union,  the  labor 
leadei-s  need  have  no  real  fear  that  they  will  lose  their  power.  In  our 
union  shop  provisions,  vre  tried  to  give  each  individual  as  much  inde- 
pendence as  possible  consistent  with  the  exclusive  rights  of  the  union 
to  bargain.  I  think  we  reached  a  fair  compromise,  giving  freedom  to 
the  individual  without  any  substantial  danger  that  the  power  of  labor 
leaders  can  be  broken  down  tlirough  an  insistence  on  individual  rights. 
Labor  leaders  will  ahvays  be  powerful,  and  should  be,  but  their  power 
should  not  be  arbitrary  and  should  be  accompanied  by  responsibility 
for  their  acts  commensurate  with  the  power  they  enjoy. 

Apparently,  from  one  year's  experience,  we  have  been  reasonably 
successful  in  restoring  a  balance  of  equality  between  union  and  em- 
])loyer.  If  that  balance  is  right,  we  do  not  need  much  more  legislation. 
Undoubtedly,  there  is  a  question  whether  the  local  unions  in  an  indus- 
try should  be  permitted  to  join  together  and  close  down  an  entire 
industry  which  may  be  essential  to  national  existence.  I  feel  strongly 
that  the  employees  of  each  employer  should  have  the  right  to  deal 
separately  with  that  employer  without  hainng  some  outside  party, 
such  as  the  international  miion  or  its  officers,  designated  by  the  Board 
as  the  union's  exclusive  bargaining  agent.  I  do  feel  that  no  interna- 
tional union  should  have  the  right  to  prohibit  the  union  representing 
the  employees  of  one  employer  from  closing  a  contract  if  it  wishes 
to  do  so.  This  was  the  effect  of  the  amendment  which  I  sponsored  in 
the  Senate,  and  which  was  beaten  by  one  vote. 

I  believe,  however,  that  it  will  require  considerably  more  study 
before  we  undertake  to  prohibit  unions  from  joining  together  to  deal 
with  the  employers  of  an  entire  industry,  or  part  of  an  industry.  The 
Sherman  Act  has  not  been  satisfactory  in  limiting  combinations  be- 
tween  employers,  and  as  far  as  I  know  there  is  no  limit  on  employers 
consulting  together  as  to  the  wages  thej-  Avill  pay.  The  whole  problem 
of  monopoly  should  be  further  studied  before  action  is  taken. 

In  the  last  analysis,  it  is  difficult  indeed  to  prohibit  by  law  a  nation- 
wide strike  if  all  the  men  in  the  industry  really  want  to  strike.  The 
leaders  can  be  restrained.  The  strike  can  be  discouraged.  But  no  de- 
mocracy can  put  a  million  men  in  jail  or  put  them  to  work  at  the  point 
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ol"  a  gun.  President  Truman's  proposal  of  drafting  strikers  into  the 
Army  is  contrary  to  every  principle  of  liberal  government. 

A  nation-wide  strike,  or  a  general  strike,  we  hope  can  be  avoided  by 
reason  and  persuasion.  It  always  has  been  in  tiie  past,  because  in  the 
end  it  defeats  its  own  purpose.  When  such  a  strike  threatens  the 
health  or  safety  of  the  nation,  it  takes  on  the  aspects  of  a  revolutionary 
movement.  It  should  be  dealt  with  by  an  emergency  law  giving  the 
government  power  to  step  in,  call  for  volunteers,  seize  the  necessary 
facilities  for  government  operation,  seize  the  union  offices  and  funds, 
and  conduct  the  operation  until  reason  returns  to  those  responsible  for 
the  disaster.  Such  a  law  should  be  passed  for  the  emergency  only,  and 
should  not  be  part  of  any  permanent  system  of  labor-management 
relations.  We  hope  it  may  never  be  necessary. 

For  the  present,  therefore,  I  think  we  had  better  get  all  the  ex- 
perience possible  under  the  present  law,  and  continue  an  impartial 
stud}'  of  the  problems  which  will  gradually  develop  under  that  law. 
Such  a  study  is  being  made  by  the  joint  committee,  and  will  no  doubt 
be  continued  in  the  next  Congress.  In  that  study,  this  book  of  Mr. 
Hartley's  and  the  great  work  which  he  did  during  his  years  in  Con- 
gress will  always  be  of  the  greatest  assistance  and  furnish  sound 
guidance. 

Egbert  A.  Taft. 


22.  (Source:  Fred  A.  Hartley,  chs.  II,  V,  VI,  VII,  and  XIII  of 
Our  New  National  Labor  Policy,  New  York,  Funk  &  Wagnalls 
Company  [1948]) 
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The  "Wagner  Act,  Avhich  we  now  recognize  as  the  basic  cause  of  most 
habor-management  controversy,  was  enacted  as  a  measure  to  reduce 
industrial  strife.  Many  of  its  provisions,  particularly  NLRB  adminis- 
trative procedures,  were  taken  bodily  from  similar  regulatory  statutes. 
Although  it  was  opposed  vigorously  by  practically  all  employer 
groups,  there  was  no  doubt  that  a  majority  of  the  American  electorate 
had  accepted  the  basic  principles  of  the  right  of  labor  to  organize 
and  bargain  collectively. 

That  this  bill  would  be  so  administered  as  to  exceed  the  evil  effects 
predicted  by  its  severest  critics  came,  I  think,  as  a  considerable  sur- 
prise to  most  of  us  in  Congress. 

When  I  entered  Congress  in  1929,  no  member  then  serving  could 
have  predicted  what  the  next  twenty  years  Avere  to  bring  forth  in  the 
field  of  labor-management  relations.  The  nation  was  still  enjoying  a 
pei-iod  of  seemingly  sound  prosperity;  the  long  depression  of  the  '30's 
was  still  six  months  away. 

The  cause  of  labor  was  being  advanced  by  what  I  have  always  re- 
garded as  the  sound  organizing  principles  of  the  American  Federation 
of  Labor.  These  principles,  to  refresh  our  memory,  were  based  on  the 
];)anding  together  of  men  engaged  in  closely  allied  activities  requiring 
i-elatively  similar  skills.  Some  of  these  AFL  craft  unions  are  still  typi- 
cal of  wiiat  are  right  and  proper  activities  for  labor. 

Labor  union  abuse,  with  which  we  are  all  too  familiar  today,  was 
still  in  the  future.  Literally  no  one  had  suggested  that  the  authority 
and  influence  of  the  central  Federal  government  should  be,  or  ever 
would  be,  employed  for  the  purpose  of  furthering  the  rights  of  work- 
ers over  the  rights  of  empl overs  and  the  public.  ^ 

This  development  also  lay  in  the  future. 

Not  that  labor  did  not  have  certain  legislative  aims.  To  the  con- 
trary, leaders  of  organized  labor  had  for  many  years  been  advocating 
legislation  that  was  finally  enacted  in  the  Norris-LaGuardia  Act  of 
10?>-2.  This  law  had  two  principal  provisions,  insofar  as  our  current 
problems  were  concerned. 

I  want  to  examine  those  provisions.  They  were  typical  of  the  legis- 
lative approach  of  those  days,  an  approach  we  must  follow  again  if 
we  are  to  restore  labor-management  problems  to  their  proper  place  in 
government. 

Organized  labor  wanted  to  be  exempt  from : 

1.  the  issuance  of  injunctions  by  Federal  courts  at  the  request  of  an 
employer  involved  in  a  labor  dispute ; 

■2.  financial  liability  for  union  activities  during  strikes. 
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To  do  this,  legislation  was  written  limiting  the  jurisdiction  of  the 
Federal  courts.  In  effect,  a  Federal  judge  was  told  that  he  was  not  to 
entertain  a  motion  for  an  injunction  to  be  used  in  breaking  strikes. 
Similarly,  the  judge  was  prohibited  from  levying  a  judgment  for 
liability  against  individual  members  of  a  union,  even  though  the 
union  as  a  whole  were  found  guilty  of  an  illegal  act. 

It  should  be  noted  that  neither  of  these  provisions  added  a  single 
additional  government  employee  to  the  Federal  payroll.  Yet  in  many 
respects  they  were  of  far  more  value  to  labor  than  the  great  bulk  of 
admittedly  partisan  legislation  that  was  to  be  written  during  the  next 
few  years. 

When  the  historians  come  to  this  period,  the  most  noteworthy  devel- 
opment during  fourteen  years  of  Democratic  rule  is  the  theory  that  a 
law  is  insufficient  if  it  is  not  backed  up  by  droves  of  government  offi- 
cials and  executives  and  clerks  and  stenographers  and  publicity  agents. 

The  American  people  have  always  believed  in  the  law.  Far  too  often, 
in  my  judgment,  we  have  been  inclined  to  pass  legislation  as  a  remedy 
for  situations  that  required  totally  different  treatment. 

The  eminent  politicians  running  the  Democratic  party  during  the 
1930's  were  well  aware  of  the  American  fondness  for  "there  ought  to 
be  a  law".  They  were  the  first,  however,  to  realize  the  potentialities 
of  a  giant  federal  bureaucracy.  At  no  time  during  the  era  of  the 
"rubber  stamp"  Congress  was  any  legislation  passed  that  did  not  at 
the  same  time  create  an  agency  for  its  enforcement.  We  have  only  to 
look  at  the  labor  legislation  of  the  1930's  to  prove  this. 

We  had  the  Social  Security  Act  creating  the  Social  Security  Board. 

We  had  the  Public  Contracts  Act  which  created  the  Public  Con- 
tracts Division  of  the  Department  of  Labor. 

We  had  the  Fair  Labor  Standards  Act  which  created  the  Wage  and 
Hour  Administration. 

We  had  the  Employment  Service  Act  which  reorganized  and  ex- 
panded the  Ignited  States  Employment  Service. 

We  had  the  National  Labor  Relations  Act  which  created  the  Na- 
tional Labor  Relations  Board. 

These  laws  constitute  only  a  few  of  the  more  important  pieces  of 
legislation  affecting  the  individual  working  men  and  women  of  the 
nation.  Each  of  these  agencies  has  employed  and  will  continue  to  em- 
ploy thousands  of  government  workei*s  at  taxpayers'  expense  to  en- 
force government  policies  for  the  benefit  of  labor. 

How  much  simpler  and  less  costly  it  would  have  been  to  have  left 
such  social  problems  to  lesser  government  bodies. 

The  Federal  government  should  never  have  commenced  the  admin- 
istration of  such  tremendous  projects,  regardless  of  how  desirable  or 
worthwhile  they  may  have  appeared  at  the  time. 

The  time  will  come  when  one  or  the  other  of  the  major  parties  will 
reverse  this  trend.  Many  of  the  "social"  objectives  of  the  New  Deal 
could  have  been  accomplished  as  easily  through  the  passage  of  legis- 
lation establishing  public  policy  in  a  given  area,  thereby  throwing 
the  weight  of  public  opinion  on  the  side  of  the  less  fortunate  without 
creating  vast  federal  establishments  to  administer  such  policies. 

I  regret  that  my  party  has  not  been  able  during  its  brief  period  in 
power  to  have  returned  the  government  to  the  people;  to  have  taken 
the  government  away  from  the  federal  bureaucracy. 

This  must  be  done. 
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The  American  people  will  be  quick  to  appreciate  and  quick  to  re- 
ward the  political  party  which  says  to  them,  and  to  itself :  these  things 
we  can  no  loncfer  sanction;  these  responsibilities  belong  to  you,  the 
people,  as  individuals  and  not  to  a  government  which  has  become  your 
master. 

The  Xational  Labor  Relations  Board  was  but  one  of  the  scores  of 
Federal  agencies  that  mushroomed  during  the  late  '30's. 

It  was  an  agency  that  was  born  in  the  midst  of  controverey,  which 
cut  its  teeth  on  the  criticism  of  employers  and  labor  unions  and  grew 
to  a  lusty  m.anhood,  spoiled  by  an  over-indulgent  guardian  in  the 
White  House.  It  was  severely  chastised  at  regular  intervals  by  its  crea- 
tor, the  Congress. 

It  was  an  agency  that  was  to  embark  the  Federal  government  on 
hitherto  uncharted  seas  and  to  involve  labor-management  relations  in 
political  and  economic  arguments  of  an  intensity  we  had  never  before 
experienced. 

It  was  an  agency  that  was  to  take  the  struggling  labor  movement 
and  raise  it  beyond  even  the  status  of  the  industrial  giants  of  a  bygone 
era. 

It  was  an  agency  that  in  the  final  analysis  was  to  overreach  itself 
and  cause  the  public  revulsion  against  labor  from  which  the  labor 
movement  still  suffers. 

The  National  Labor  Relations  Board  had  its  genesis  in  the  National 
Industrial  Recovery  Act  of  1933. 

This  created  the  NRA  and  provided  for  a  general  regulation  of  all 
industry  by  voluntary  codes  or  by  government  licenses.  Among  other 
things,  NRA  codes  fixed  wages  and  hours  and  limited  child  labor.  Sec- 
tion 7(a)  of  the  NLRxl  guaranteed  to  workers  the  right  to  organize 
and  bargain  collectively. 

In  carrying  out  the  labor  relations  provisions  of  NIRA  the  Presi- 
dent requested  authority  to  establish  labor  relations  boards  for  indi- 
vidual industries.  Under  the  Act  there  was  no  over-all  national  board 
to  insure  miiform  application  of  particular  regulations  throughout 
all  industry.  Each  industry  worked  out  its  own  code  of  labor  rela- 
tions, to  be  enforced  by  what  amounted  to  voluntary  compliance. 

The  invalidation  of  NIRA  by  the  Supreme  Court  did  not  catch 
labor  unprepared. 

The  Wagner  Act  had  already  passed  the  Senate  when  the  NRA 
decision  was  handed  down.  Its  passage  by  the  House  was  never  in 
serious  doubt. 

The  Wagner  Act  went  far  beyond  the  enforcement  of  the  twin 
rights  of  organization  and  collective  bargaining.  "Wliile  I  do  not  in- 
tend to  discuss  the  Wagner  Act  in  detail  at  this  point,  it  was  apparent 
even  in  1935  that  the  list  of  unfair  practices  by  employers,  and  the 
enforcement  powei-s  granted  the  then  new  NLRB  would  completely 
revolutionize  labor-management  relations  in  this  coimtry. 

I  would  like  to  comment  on  the  general  thinking  in  Congress  when 
the  Wagner  Act  was  passed. 

At  we  all  know,  its  enactment  was  made  possible  only  through  the 
support  of  a  good  many  southei-n  Democrats  who  were  later  to  regret 
their  action.  Proponents  of  the  legislation,  including  Senator  Wagner, 
met  almost  every  attempt  to  amend  its  provisions  with  the  assurance 
that  the  bill's  sponsors  would  be  among  the  first  to  insist  on  clarifica- 
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tion  and  amendments  sliould  the  administration  of  the  act  woi'k  a 
hardship  on  any  group. 

Some  of  the  most  significant  labor  principles  that  were  later  enun- 
ciated by  the  NLRB  were  not  in  the  Wagner  Act.  As  a  matter  of  fact, 
its  author  assured  the  Senate  that  the  closed  shop  was  not  encouraged 
by  the  passage  of  his  bill,  nor  could  the  law  be  used  to  force  an  em- 
ployer to  reach  an  agreement  against  his  will. 

For  my  own  part,  I  am  certain  that  the  sponsors  of  the  Wagner  Act 
did  not  themselves  anticipate  the  extent  of  industrial  strife  that  was 
to  result  from  that  Act. 

Congressional  opposition  in  1935  was  weak.  A  small  handful  in  both 
Houses  tried  to  stem  the  tide.  I  attempted  to  write  into  the  law  the 
provision  that  an  employee  should  not  be  subjected  to  coercion  by 
anyone,  be  he  employer  or  labor  organizer.  This  provision  was  soundly 
defeated  in  the  House. 

It  took  me  another  twelve  j'ears  to  get  this  particular  clause  into 
the  nation's  labor  statutes  but  now,  at  the  end  of  that  twelve  years, 
protection  from  coercion  from  any  source  is  part  of  the  law  of  the  land. 

In  trying  to  get  this  particular  provision  in  the  law  in  1935, 1  ended 
up  with  the  distinction  of  being  the  only  member  of  the  House  on 
record  as  opposing  the  Wagner  Act. 

It  happened  this  way :  The  rule  under  which  the  Wagner  Act  was 
brought  before  the  House  permitted  one  motion  to  recommit.  As  sec- 
ond ranking  member  of  the  House  Labor  Committee,  I  had  gotten 
permission  to  make  that  motion.  To  do  so,  however,  inider  the  rules, 
I  had  to  announce  my  opposition  to  the  measure. 

The  motion  to  recommit  was  defeated  by  voice,  and  the  bill  passed 
the  House,  also  by  voice  vote.  No  other  member  was  given  an  oppor- 
tunity to  go  on  record  against  the  measure,  since  no  member  had  an 
oppoi'tunity  to  vote  either  for  or  against  the  bill. 

For  a  period  of  almost  two  yeare  employers  and  unions  awaited 
court  tests  on  various  provisions  of  the  1935  act.  JVIany  pereons  were 
convinced  that  the  act  was  unconstitutional.  We  have  evidence  that 
the  NLRB  itself  had  difficulty  in  securing  and  retaining  employees 
during  this  period  since  many  were  doubtful  on  the  constitutionality 
issue. 

I  have  no  intention  of  discussing  individual  personalities  on  the  first 
National  Labor  Relations  Board.  It  will  be  sufficient  for  me  to  say 
that  the  biased  administi-ation  which  characterized  the  firet  ten  years 
of  the  Board's  existence  stemmed  from  the  Board  members  and  their 
immediate  subordinates. 

The  public  generally  was  not  too  concerned  over  the  first  few  years 
of  administration  under  the  Wagner  Act.  A  few  of  us  in  Congress 
were  aware  of  the  lack  of  judicial  temperament  on  the  part  of  the 
Board  members  and  of  the  activities  they  encouraged. 

It  was  not  until  1939  that  the  Congress  took  any  official  notice  of 
the  situation. 

Early  in  the  session  the  labor  committees  of  both  Plouses  were 
induced,  mainly  by  pressure  from  the  AFL,  to  conduct  public  hear- 
ings on  possible  amendments  to  the  Wagner  Act. 

I  was  the  first  member  of  Congress  to  appear  publicly  before  a  con- 
gressional committee  of  the  House  in  support  of  these  amendments. 

The  amendments  I  wanted  at  that  time  had  been  wi'itten,  in  large 
part,  by  representatives  of  the  American  Federation  of  Labor.  This 
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union  had  beon  tlic  principal  target  of  the  pro-CIO  influences  that 
controlled  XLRB  policies  during  the  earlier  years  of  its  existence. 

The  AFL  amendments  to  the  Wagner  Act  would  have  discharged 
the  1939  Board,  and  created  a  new,  five-man  Board,  with  new  api^oint- 
ees;  protected  the  craft  unit  type  of  labor  organization;  prohibited 
the  Board  from  invalidating  labor-management  contracts  already  in 
existence;  and  made  certain  changes  regarding  the  admission  of  evi- 
dence before  XLRB  trial  examiners. 

I  was  proud  to  have  been  able  to  fight  for  the  AFL  amendments  in 
1939,  just  as  I  have  always  been  proud  to  fight  for  any  change  in 
existing  law  which  appears  necessary. 

The  labor  committees  of  1939  made  no  progress. 

Senator  Wagner  took  the  occasion  to  outline  what  was  to  become 
the  battle  cry  of  organized  labor :  Change  not  the  Wagner  Act !  Accept 
no  amendments !  This  law  is  perfect,  and  must  stand  for  all  time ! 

That  this  philosophy  was,  in  time,  to  serve  labor  badly,  was  evident 
even  then  to  friends  of  labor. 

No  group,  however  large,  or  powerful,  or  wealthy,  can  defend  the 
status  quo  in  this  nation. 

No  group  can,  year  after  year,  maintain  successfully  that  laws 
cannot  and  must  not  be  changed  to  meet  changing  conditions  and 
forces. 

No  group  can,  and  labor  didn't ! 

Most  significant  result  of  these  early  attempts  to  amend  the  Wag- 
ner Act  was  the  creation  of  a  special  committee  to  investigate  the 
NLRB  in  July  of  1939. 

This  committee  was  composed  of  Representative  Howard  W.  Smith 
of  Virginia  (Chairman)  and  Representatives  Arthur  D.  Healey  of 
Massachusetts,  Abe  ]Murdock  of  Utah,  Charles  A.  Halleck  of  Indiana, 
and  Harry  N.  Routzohn  of  Ohio. 

Under  the  chairmanship  of  Judge  Smith  this  committee  conducted 
a  most  intensive  investigation  into  the  policies  and  procedures  of  the 
NLRB.  The  material  unearthed  by  this  committee  formed  the  basis 
for  many  provisions  that  were  later  to  become  a  part  of  the  Taft- 
Hartley  law. 

Because  of  this  connection  I  want  to  comment  briefly  on  the  more 
important  recommendations  of  this  special  committee.  Some  twenty- 
one  amendments  to  the  original  Wagner  Act  were  recommended  by 
this  committee.  The  TEouse  adopted  seventeen  of  these  amendments 
and  sent  them  to  the  Senate.  There  they  were  effectiveh'  pigeonholed 
by  the  liberal  majority  in  the  other  body. 

It  was  this  committee  that  first  proposed  the  rewording  of  the  pre- 
amble of  the  Wagner  Act  so  as  to  remove  that  portion  which  consti- 
tuted a  general  indictment  of  industry.  Those  familiar  with  labor  law 
will  recall  that  the  Wag7ier  Act  began :  "The  denial  by  employers  of 
the  right  of  employees  to  organize  and  the  refusal  by  employers  to 
accept  the  procedure  of  collective  bargaining  lead  to  strikes  and  other 
forms  of  industrial  strife."  This  preamble  encouraged  strife  itself  and 
should  have  been  eliminated. 

The  1940  report  of  the  special  investigating  committee  contained  the 
first  proposal  to  separate  judicial  and  prosecuting  functions  of  the 
National  Labor  Relations  Board. 

It  was  this  committee  that  firet  suggested  a  change  in  definition  for 
"collective  bargaining." 
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It  was  this  committee,  also,  that  first  pointed  out  the  need  for  the 
restoration  of  "freedom  of  speech"  for  the  employer. 

It  was  this  committee  that  first  advocated  procedures  whereby  an 
employer  could  request  an  election  for  the  purpose  of  determining 
labor  representatives. 

This  committee  also  wished  to  protect  the  craft  unions  against  the 
overwhelming  numerical  superiority  of  the  horizontal  or  industrial 
union. 

It  was  this  committee  that  first  proposed  fundamental  changes  in 
the  rules  of  evidence  to  protect  the  civil  rights  of  persons  called  before 
the  NLEB. 

The  Smith  amendments  to  the  Wagner  Act  again  passed  the  House 
of  Kepresentatives  in  December  of  19-11  by  a  vote  of  almost  two  to  one. 
The  Senate  Committee  on  Education  and  Labor  again  made  no  sincere 
effort  to  get  the  legislation  to  the  floor  of  the  Senate. 

One  hundred  and  thirtj'-six  House  ]Members  voted  against  the  Smith 
amendments.  Of  this  number,  fifty  were  defeated  in  the  19-12  elections. 

The  Plouse  had  further  opportunities  to  act  against  labor  union 
abuse  as  the  years  passed. 

In  the  spring  of  19-13  John  L.  Lewis  seized  the  nation's  throat.  At 
a  period  vfhen  the  fortunes  of  war  appeared  to  run  against  us,  a  single 
labor  leader  once  again  struck  at  the  foundation  of  the  war  production 
effort. 

On  this  occasion  both  Houses  of  Congress  were  determined  to  limit 
the  tremendous  power  that  the  Wagner  Act  had  conferred  on  labor 
leaders. 

The  first  steps  were  taken,  to  the  surprise  of  most  of  us,  by  the  Sen- 
ate. In  that  body.  Senator  Connally  had  succeeded  in  getting  approval 
for  a  measure  authorizing  the  President  to  seize  and  operate  any  war 
production  plant  or  facility  that  was  hampered  by  strikes. 

The  final  legislation  took  months  to  develop. 

The  House  offered  and  added  many  amendments  including  the  more 
important  of  the  old  Smith  amendments. 

Labor  offered  its  usual  argument  that  legislation  which  would  in 
any  way  curb  a  labor  leader  would  lead  to  the  extermination  of  orga- 
nized labor.  These  protests  were  beginning  to  fall  on  ears  less  sensitive 
to  the  demands  of  labor  and  more  sensitive  to  the  demands  of  all  the 
people  than  at  any  time  in  recent  years. 

As  finally  passed,  over  a  stinging  presidential  veto,  the  Smith- 
Connally  Act  (the  War  Labor  Disputes  Act  of  1943)  contained  the 
framework  for  a  governmentally  operated  system  of  compulsory  arbi- 
tration. The  Federal  government  now  had  the  power  of  seizure  to 
enforce  the  War  Labor  Board  decisions.  More  significant,  there  had 
been  written  into  the  measure  a  provision  requiring  a  prestrike  vote 
of  approval  from  the  majority  of  the  union  membership  before  the 
labor  leader  could  call  any  strike  against  a  war-contractor. 

These  two  provisions  deserve  further  comment. 

In  writing  the  Taft-Hartley  bill  we  were  faced  with  a  sizable  block 
of  House  members  sincerely  convinced  that  some  form  of  compulsory 
arbitration  was  essential.  Furthermore,  many  felt  that  the  strike  vote 
procedure  would  so  restrict  the  power  and  authority  of  the  labor 
leader  that  its  adoption  alone  would  contribute  greatly  to  labor  peace. 

Both  the  plant  seizure  provisions,  and  the  prestrike  voting  require- 
ments failed  in  their  purpose. 
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Since  they  did  fail,  we  were  able  to  profit  from  that  failure  in  writ- 
ing- the  new  labor  law  last  year. 

Compulsory  arbitration  will  never  become  a  right  and  proper  means 
of  settling  a  labor  dispute.  This  is  true  for  many  reasons.  Should  a 
government  agency  be  charged  with  the  settlement  of  a  strike  by  com- 
pulsory arbitration,  organized  labor  can  be  expected  to  take  full  ad- 
vantage of  the  political  sensitivity  of  all  government  officials,  and 
thereby  secure  unfair  advantage  for  union  members.  While  the  aver- 
age business  man  is  forced  by  public  opinion  to  accept  the  decision  of  a 
govermnent  tribunal,  regardless  of  its  effect  on  his  business,  labor  will 
accept  only  those  awards  that  operate  to  labor's  economic  advantage. 
Furthermore,  labor  can  be  expected  to  try  to  bring  other  issues  into 
the  arbitration  court.  UAWs  Walter  Reuther,  for  example,  wants 
nothing  more  than  a  voice  in  determining  General  Motors  prices. 

From  another  point  of  view,  proponents  of  compulsory  arbitration 
insist  also  that  the  government  set  wage  scales  and  rates,  hours  of 
work,  and  conditions  of  employment  in  those  cases  that  come  before 
the  arbitrator.  Such  decisions  can  competently  be  made  only  by  in- 
dividuals intimately  acquainted  with  the  industry  and  company  con- 
cerned, never  by  an  arbitrator  whose  experience  is  necessarily  limited 
and  who  must  rely  on  interested  parties  for  facts. 

The  whole  principle  of  arbitration  all  too  often  fails  for  one  rea- 
son: too  many  arbitration  awards  attempt  to  strike  an  average  be- 
tween the  demands  of  both  parties.  Justice  is  never  an  average;  judi- 
cial decisions  cannot  be  determined  so  simply.  An  arbitration  award 
that  is  unjust  to  either  party  settles  nothing  but  carries  within  it  seeds 
for  later  disputes. 

The  strike  vote  procedure  required  by  the  Smith-Connaliy  Act  was 
quickly  turned  by  the  labor  leader  to  his  own  advantage.  Instead  of 
slowing  down  the  labor  boss,  the  strike  vote  became  a  vote  of  confi- 
dence in  his  leadership. 

There  is  a  reason  for  this.  Union  members,  under  the  1943  statute, 
had  to  vote  for  or  against  a  strike  without  knowing  what  demands 
their  leader  had  in  mind.  No  union  member  could,  or  would,  vote  to 
restrain  the  labor  leader  without  laiowing  what  the  strike  issues  were 
going  to  be.  Hence,  almost  without  exception,  such  men  as  John  L. 
Lewis  went  to  the  bargaining  table  with  a  favorable  strike  vote  in 
their  pockets. 

Experience  under  these  two  provisions  had  its  effect  on  the  develop- 
ment of  permanent  labor  legislation. 

After  passing  the  Smith-Connally  Act  the  Congress  went  on  to 
other  matters. 

It  was  not  until  1945  that  the  Congress  turned  once  again  to  the 
subject  of  labor  legislation. 

After  the  end  of  the  war,  President  Truman  saw  fit  to  encourage 
labor's  demands  for  substantial  wage  increases.  And,  going  even 
further,  the  President  outlined  his  philosophy  that  wage  increases 
need  not  require  corresponding  price  increases. 

This  encouragement  was  all  the  labor  leaders  needed  to  map  out  the 
unprecedented  wave  of  strikes  that  were  to  almost  overwhelm  the 
nation  during  the  winter  of  1945  and  the  first  half  of  1946.  It  was 
against  this  background  that  President  Truman  bowed  to  the  public 
demand  that  something  be  done,  by  requesting  legislative  authority 
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for  the  establishment  of  fact-finding  machinery  to  be  used  in  major 
labor  disputes. 

Once  again,  the  old  House  Committee  on  Labor  sat  in  rapt  attention 
while  the  labor  leaders  protested  that  they  could  do  no  wrong.  Once 
again,  the  final  measure  that  the  House  Committee  approved  went 
down  the  line  for  organized  labor. 

In  the  early  months  of  1946  the  House  leadership  took  the  milk-and- 
water  measure  sent  in  by  its  Labor  Committee  but  permitted  an  en- 
tirely different  measure  to  be  substituted  on  the  floor. 

This  new  measure,  written  by  Representative  Case,  of  South  Dakota, 
was  to  provide  the  framework  for  the  1946  attempt  at  curbing  the 
power  of  organized  labor. 

The  Case  bill  proposals  and  the  ensuing  struggle  over  their  adop- 
tion were  to  set  the  stage  for  the  1946  congressional  elections,  and  in 
great  measure  were  to  produce  the  favorable  atmosphere  for  the  Taft 
and  Hartley  bills  a  year  later. 

Briefly,  the  original  Case  bill  provided  a  Labor-Management  Media- 
tion Board  to  assist  in  the  settlement  of  labor  disputes;  provided  a 
"cooling-oif  period;  made  collective  bargaining  agreements  enforce- 
able in  courts;  prohibited  the  use  of  force  and  violence  in  labor  dis- 
putes; excluded  supervisory  employees  from  collective  bargaining 
units;  and  restricted  the  use  of  the  secondary  boycott. 

The  Case  bill  passed  the  House  speedily,  then  went  to  the  Senate. 

Months  passed. 

In  the  spring  of  1946,  strikes  in  essential  industries  were  the  rule 
rather  than  the  exception. 

The  Senate  Committee  on  Education  and  Labor  took  the  Case  bill 
and  removed  all  provisions  of  any  consequence.  More  time  passed  as 
Senate  leaders  prevented  the  measure  from  reaching  the  floor. 

But  John  L.  Lewis  came  to  the  rescue. 

His  negotiations  with  the  coal  operators  reached  an  impasse  and  the 
lack  of  coal  closed  down  industry  after  industry,  while  across  the  na- 
tion cities  and  towns  dug  up  wartime  "brownout"  regulations  to  con- 
serve power. 

With  this  assistance  from  Lewis  the  majority  of  the  Senate  finally 
went  to  work  on  its  own  proposals  to  curb  labor's  powers.  As  finally 
enacted,  the  Senate  measure  closely  paralled  the  House  bill  and  went 
to  the  White  House  with  the  following  provisions  in  addition  to  those 
contained  in  the  original  Case  bill :  establishment  of  fact-finding  com- 
missions for  public  utility  strikes,  prohibitions  against  employer  con- 
tributions to  union  welfare  fimds,  loss  of  bargaining  rights  for  any 
worker  striking  in  violation  of  the  law,  and  a  strong-er  ban  against  the 
secondary  boycott. 

The  reception  accorded  the  Case  bill  at  the  "\Miite  House  is  now 
history.  So,  too,  the  press  of  the  day  has  already  recorded  the  failure 
of  the  House  to  oveiTide  that  veto. 

But  the  fight  over  the  Case  bill  was  not  futile. 

The  events  that  brought  about  its  passage  were  still  vivid  in  the 
minds  of  all  of  us  as  we  went  home  to  prepare  for  the  1946  elections. 
Many  of  us  were  to  make  labor  the  main  campaign  issue  in  our  dis- 
tricts. Those  who  did  were  gratified  by  the  voters'  aj^proval.  Orga- 
nized labor  urged  the  defeat  of  all  Members  and  Senators  who  voted 
in  favor  of  the  Case  bill  but  organized  labor  failed  miserably  to  make 
good. 
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"When  the  problem  of  labor  disputes  was  once  ajxain  approached  in 
January  of  1947  we  had  all  this  legislatiA^e  material  available.  We  had 
the  early  Smith  amendments,  as  well  as  the  hearinfrs.  investigations, 
and  reports  upon  which  they  were  based.  We  had  the  legislative  his- 
tory that  ended  in  the  passage  of  the  Smith-Connally  Act,  and  ma- 
terial on  the  effect  of  its  provisions  on  labor-management  relations.  We 
had  the  Case  bill  and  the  affirmation  of  the  voting  populace  that  the 
Case  bill,  or  something  similar,  was  wanted  by  the  American  people. 

The  expeiienced  judgment  of  such  legislators  as  Judge  Ploward 
Smith  of  Vii'ginia,  and  the  newly  elected  majority  leader,  Representa- 
tive Charles  Halleck  of  Indiana,  was  available.  Both  these  men  had 
served  on  the  first  committee  that  liad  investigated  the  labor  situation 
and  they  had  for  years  followed  the  development  in  detail. 

Nevertheless,  we  did  not  wish  to  give  the  country  a  rewording  of 
what  had  previously  been  proposed  in  Congress.  We  were  determined 
to  create  a  104:7  law — a  measure  that  was  as  up-to-date  as  we  could 
make  it. 

Y.  THE  HARTLEY  BILL  PASSES  TLIE  HOUSE 

Even  before  the  hearings  closed  on  March  15.  most  committee  mem- 
bers were  anxious  to  start  drafting  legislation. 

We  all  realized  that  the  sooner  we  got  our  own  bill  started  through 
the  legislative  mill,  the  more  influence  its  individual  provisions  would 
have  on  the  Senate  deliberations. 

The  difficulties  ahead  were  considerable.  For  good  and  sufficient 
reasons  the  major  portion  of  the  original  Hartley  bill  had  to  deal  with 
amendments  to  the  Xational  Labor  Relations  Act,  since  most  of  the 
causes  of  labor  unrest  stemmed  from  this  Act. 

W^e  were  all  aware  that  the  labor  leaders  would  spare  no  effort  or 
expense  to  convince  the  Congress  and  the  country  that  our  leo-islation 
was  undesirable,  unnecessary,  punitive,  and  unfair  to  labor.  The  labor 
bosses  had,  for  so  long,  showed  such  a  complete  lack  of  restraint  when 
amendments  to  the  Wagner  Act  were  proposed,  that  we  knew  their 
fury  would  know  no  bounds  when  the  committee  bill  finally  saw  the 
light  of  day. 

Because  of  this,  we  were  forced  to  work  out  the  details  of  our 
measure  behind  closed  doors.  We  were  to  be  severely  criticised  for  this 
procedure,  and,  in  a  sense,  such  criticism  may  be  deserved. 

Nevertheless,  a  certain  measure  of  secrecy  was  essential.  There  were 
many  differences  of  opinion  within  the  Committee  on  particular  legal 
phraseology,  and  on  the  best  method  of  tackling  individual  problems. 
Had  these  differences  of  opinion  become  known  to  the  labor  leaders 
here  in  Washington  the  well-organized  propaganda  forces  at  their 
disposal  would  have  exploited  such  differences  to  defeat  the  purposes 
of  the  legislation,  and  to  make  our  task  even  more  difficult. 

Consequently,  we  proceeded  first  to  work  out  a  measure  that  would 
be  acceptable  to  the  majority  of  the  Republican  members  of  the  Com- 
mittee. Once  this  was  done,  we  then  considered  the  measure  in  full 
Committee  and  gave  the  minority  party  members  an  opportunity  to 
present  their  amendments  in  opposition.  After  this,  we  took  the  legis- 
lation to  the  Republican  caucus  of  the  House,  whei-e  further  changes 
were  discussed  and  some  adopted.  The  amended  legislation  was  then 


786 

considered  airain  by  the  full  Committee  on  Education  and  Labor,  addi- 
tional amendments  authorized,  and  the  completed  bill  reported  favor- 
ably to  the  House  of  Kepresentatives. 

I  am  recordini^  all  this  le,ii:islative  detail  to  refute  the  charge  that  a 
few  men  drafted  the  Hartley  bill  and  forced  it  on  the  Congress. 

The  fact  is  every  Member  of  the  House  of  Representatives  had  an 
opportunity,  at  one  time  or  another,  to  present  his  views  and  recom- 
mendations on  the  pending  labor  legislatioii. 

No  one  that  wanted  to  be  heard  was  denied  the  opportunity.  The 
sum  total  of  all  suggestions,  recommendations,  legislative  wording, 
complaints,  and  comments  was  almost  beyond  human  comprehension. 
Certain  proposals  with  strong  support  in  the  House  were  omitted. 
Other  proposals  with  less  possibilities  of  acceptance  were  included. 

In  fact,  I  know  of  no  other  piece  of  legislation  that  was  considered 
as  completely  on  its  merits  as  was  the  original  Hartley  bill  reported 
in  the  House  of  Representatives. 

INIany  charges  were  to  be  made  against  it  on  tlie  floor  of  the  House,  in 
the  press,  and  on  the  radio. 

A  major  point  of  the  opposition  centered  around  the  contention  that 
the  legislation  had  been  hastily  conceived,  and  that  not  enough  time 
had  been  devoted  to  its  consideration. 

Anyone  reading  this  far  will  realize  the  absurdity  of  this  attack. 
So  I  will  turn  ito  another  type  of  argiiment  advanced  by  exactly  the 
same  people,  which  was  that  the  bill  was  basically  a  rehash  of  the  old 
Smith  proposals  that  Congress  had  resisted  for  the  past  seven  years. 
This  criticism  was  more  reasonable. 

The  original  Hartley  bill  did  embody  many  of  the  same  objectives 
that  were  present  in  the  original  Smith  amendments  to  the  National 
Labor  Relations  Act.  The  fact  that  we  still  considered  these  objectives 
desirable  is,  in  itself,  a  tribute  to  the  farsightedness  of  Judge  Smith 
and  the  soundness  of  his  legislative  proposals  when  they  were  first 
advanced.  The  fact  that  we  did  not  follow  his  exact  language  in  many 
respects  shows  that  the  passage  of  time  had  increased  many  of  the 
abusive  practices  which  his  original  amendments  were  designed  to 
limit,  and  that  it  was  necessary  to  recognize  the  development  of  new 
techniques  and  methods  by  organized  labor. 

The  Hartley  bill,  as  I  presented  it  to  the  House  of  Representatives 
on  April  15,  followed  the  old  Smith  proposals  quite  closely  in  so  far  as 
amendments  to  the  National  Labor  Relations  Act  were  concerned.  Many 
of  its  provisions  covered  objectives  the  House  had  approved  over- 
whelmingly many  times  in  the  past. 

I  want  to  trace  these  similarities  for  the  benefit  of  the  serious  student 
of  legislative  history.  For  there  is  a  lesson  to  be  gained.  Whenever,  in 
the  course  of  governmental  affairs  one  economic  group  is  favored  over 
another — ^whether  such  favoritism  is  manifest  by  executive,  legislative 
or  judicial  acts — forces  are  created  which  will  eventually  restore  a 
proper  balance  between  all  economic  groups.  It  took  many  years  to 
correct  the  imbalance  created  by  the  Wagner  Act,  but  this  same 
unbalance  itself  insured  the  adoption  of  the  identical  changes  its  sup- 
porters fought  so  bitterly. 

It  is  the  inevitability  of  such  changes  that  gives  our  nation  its 
strength.  No  economic  group  can,  for  long,  maintain  a  position  of  great 
advantage  over  the  rest  of  the  economy,  so  long  as  our  representative 
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form  of  government  is  unimpaired.  Therein  lies  the  strength  of  Ameri- 
can democracy,  the  fmest  form  of  gOA-ernment  this  world  has  even  seen. 
Thus  the  Wagner  Act  established  its  own  opposition  by  creating 
injustices  on  the  part  of  the  government,  arrogance  on  the  part  of  the 
labor  boss,  and  a  determination  in  the  public  mind  that  these  things 
were  not  to  be  endured  forever. 

It  was  less  than  five  years  after  the  passage  of  the  Wagner  Act  that 
the  House,  then  more  representative  in  spite  of  a  continuing  Demo- 
cratic control,  finally  came  to  reverse  its  former  approval.  It  was 
another  seven  years  before  this  movement  acquired  sufficient  strength 
to  emerge  as  the  dominant  position  of  the  government,  but  each  year 
that  passed  without  change  in  the  labor  law  of  the  nation  made  the 
final  legislation  more  certain. 

My  meah^ure  proposed  the  abolition  of  the  then  existing  Xational 
Labor  Relations  Board  of  three  members,  to  be  replaced  by  a  different 
group. 

The  original  Smith  amendments,  sent  to  the  House  of  Eepresent- 
atives  in  March  of  1940,  would  have  abolished  the  then  existing  Board 
of  three  members  and  replaced  it  with  a  new^  Board  of  the  same  size. 

Testimony  before  the  Smith  Committee  eight  years  previously  had 
brought  out  evidence  of  bias  and  prejudice  on  the  part  of  Board  mem- 
bers, a  lack  of  judicial  temperament,  and  a  campaigning  zeal  for  the 
organized  union  that  hurt  both  the  labor  movement  and  the  productive 
ca])acity  of  the  nation. 

In  1940,  a  complete  change  in  Board  personnel  would  have  remedied 
the  situation,  for  the  voliune  of  work  before  the  Board  did  not  require 
additional  members.  As  time  passed  however,  the  labor-management 
controversies  increased  both  in  number  and  intensity,  and  an  enlarge- 
ment of  the  Board,  as  well  as  the  selection  of  new  appointees,  became 
desirable. 

Not  that  the  Board  continued  to  follow  its  initial  policies  through 
the  3'ears.  As  a  matter  of  fact,  as  soon  as  the  Congress  began  its  con- 
sideration of  the  Taft-Hartley  bill  and  as  far  back  as  the  Case  bill 
debates,  the  Board  had  reversed  a  good  many  extreme  decisions  of  its 
earlier  days,  and  had  given  promise  of  a  better  administration  in  the 
future. 

Nevertheless,  we  in  Congress  had  had  quite  enough  experience  with 
administrative  agencies  that  directly  opposed  the  mandate  of  Congress. 
We  wanted  to  remove  much  of  the  administrative  discretion  the  old 
Wagner  Act  permitted. 

AT  new  and  enlarged  National  Labor  Relations  Board  was  the  first 
step. 

A  second  step  was  to  separate  the  judicial  and  prosecuting  functions 
witliin  the  agency  itself. 

The  proposal  for  a  separate  administrator  was  another  provision 
that  originated  with  the  old  Smith  Committee  in  1940. 

Considerable  testimony  had  been  presented  before  Judge  Smith's 
group  tending  to  establish  the  view  that  the  combining  of  judicial  and 
prosecuting  functions  of  the  Board  simply  would  not  work  toward  the 
development  of  sound  labor-management  relations.  Even  if  the  original 
NLRB  had  been  composed  of  impartial  individuals  possessed  of  the 
widsom  of  the  ages,  the  human  temptation  to  uphold  its  own  findings 
against  employer  activities  would  have  been  too  great.  The  mainte- 
nance of  the  judicial  function  unimpaired  by  incompatible  problems 
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of  adniinist ration,  execution,  and  punishment  is  a  cornerstone  of  our 
system  of  government. 

More  recent  testimony  before  our  own  committee  convinced  us  that 
while  the  abuses  that  had  resulted  from  combining  the  judicial  power 
with  the  responsibility  for  prosecutions  had  diminished  in  later  years, 
the  main  fault  that  still  existed  was  due  to  the  Board's  basic  organiza- 
tion and  should  be  corrected. 

Another  source  of  unjust  action  was  traced  to  the  lack  of  adherence 
to  sound  legal  principles  in  obtaining  and  using  evidence  upon  which 
Board  action  was  based.  The  f  ramers  of  the  original  Wagner  Act  had 
sought  to  simplify  the  administrative  procedure  of  the  Board  by  pro- 
viding tliat  the  rules  of  evidence  prevailing  in  courts  of  law  or  equity 
should  not  be  controlling.  Unfortunately,  the  Board's  trial  examiners 
and  the  XLRB  members  in  construing  this  permissive  clause,  acted  as 
if  it  were  mandatory  upon  them  to  ignore  not  only  the  fair  and  normal 
rules  of  evidence,  but  even  common  sense  in  assembling  "facts''  to  sup- 
port preconceived  conclusions. 

The  old  Smith  committee  had  sought  to  remedy  this  situation;  so 
did  the  original  Haitley  bill.  We  gave  to  the  courts  a  genuine  authority 
to  review  Board  actions,  and  the  evidence  upon  which  such  action  was 
based.  I  sincerely  believe  that  time  will  prove  this  to  be  an  important 
piece  of  insurance  against  unfair  and  biased  administration  of  the  new 
law.  For  the  first  time,  further  findings  of  fact  by  the  NLRB  can  be 
directed  by  the  court  whenever  the  court  feels  that  the  NLRB  findings 
are  incomplete,  not  supported  by  substantial  evidence,  or  are  against 
the  manifest  weiglit  of  the  evidence. 

Tlie  Wagner  Act  had  made  it  an  unfair  labor  practice  for  an  em- 
ployer to  refuse  to  bargain  collectively  with  acknowledged  represen- 
tatives of  his  employees.  With  the  usual  bias  that  characterized  that 
law,  it  did  not  impose  a  corresponding  obligation  upon  the  represen- 
tatives of  organized  labor. 

Consequently,  when  such  labor  leaders  wanted  to  throw  their  weight 
around  and  call  a  strike  without  even  attempting  to  reach  a  compromise 
settlement  with  the  employers,  they  were  legally  free  to  do  so. 

Tlius  we  had  a  unilateral  situation  wherein  one  party  to  a  dispute 
was  hampered  in  his  dealings  by  legal  requirements  and  administrative 
rulings  that  went  further  than  the  law  had  intended,  while  the  other 
party  was  free  to  make,  and  made,  whatever  rules  served  him  best. 

In  15)40,  the  Smith  Committee  had  tackled  the  problem  by  redefining 
"collective  bargaining"  so  as  to  include  definite  limitations  on  what  the 
NLRB  could  force  the  employer  to  do.  By  1947,  this  simple  remedy  no 
longer  sufficed.  The  public  interest  made  it  necessary  that  we  write 
into  law  what  both  tlie  employer  and  the  union  had  to  do  to  comply 
with  legal  requirement  that  both  must  bargain  collectively. 

In  defining  "collective  bargaining"  we  went  further  than  the  Smith 
committee  had  contemplated.  The  tremendous  increase  in  power  now 
held  by  the  labor  leader  made  it  necessary  that  we  include  in  the  various 
requirements  of  collective  bargaining  on  his  part  a  provision  requiring 
a  secret  vote  on  the  employer's  final  offer  before  a  strike  can  be  called 
under  the  law. 

Drafted  to  correct  what  originally  was  a  simple  matter,  this  pro- 
vision gives  an  excellant  example  of  how  simple  legfislative  proposals, 
if  successfully  resisted  for  manv  years,  develop  into  complex  legal 
requirements  as  the  uncorrected  abuse  continues  to  grow. 
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The  original  Sinith  amendment  on  the  question  of  bargaining  col- 
lectively would  have  been  more  desirable  legislation.  In  1940,  it  would 
have  corrected  the  situation ;  in  1947  it  was  far  from  adequate. 

So  the  Congress  acted  more  drastically  than  would  have  been  neces- 
sary had  the  original  Smith  recommendation  been  approved. 

Many  of  the  lesser  provisions  of  the  Hartley  bill  also  originated 
from  the  studies  and  investigations  of  the  old  Smith  committee.  Space 
does  not  permit  a  detailed  discussion  of  these,  but  forces  us  to  turn  to 
another  measure  that  possessed  many  of  the  major  objectives  of  the 
Hartley  bill. 

I  refer  to  the  Case  bill,  passed  by  both  branches  of  Congress  less  than 
a  year  before  my  bill  reached  the  floor  but  successfully  vetoed  by  the 
President. 

From  the  Case  bill  we  adopted,  with  considerable  changes,  man}^  of 
the  more  important  provisions  of  the  Hartley  bill. 

Representative  Case  had  attempted  to  deal  with  a  problem  that  had 
not  arisen  until  after  the  Smith  committee  had  ceased  to  operate. 

Xo  one  had  ever  considered  foreman  and  other  types  of  supervisors 
as  constituting  proper  personnel  for  union  organizations.  This  problem 
would  never  hase  arisen  except  for  the  greed  of  a  few  union  leaders. 
John  L.  Lewis  was  the  principal  proponent  of  including  supervisors 
in  with  the  union  members  they  were  supposed  to  supervise.  One  of 
his  major  strike  issues  had  been  the  foreman  dispute.  The  Case  bill 
provided  that  no  supervisor  could  have  the  status  of  an  employee 
under  the  Xational  Labor  Relations  Act.  Our  committee  went  further 
by  providing  a  definition  of  "supervisor"'  that  included  other  employees 
whose  i^articular  jobs  made  it  desirable  that  they  be  excluded  from 
plant-wide  unions  of  production  workers. 

Such  workers,  under  my  bill,  would  be  permitted  their  own  unions, 
provided  there  was  no  affilation  with  other  non-supervisory  organiza- 
tions of  employees. 

The  Case  bill  also  approached  the  problem  of  secondary  boycotts 
and  jurisdictional  disputes.  Both  these  labor  techniques  had  been  il- 
legally and  brazenly  perverted  far  beyond  their  original  purposes, 
and  were  being  used  to  further  unreasonable  labor  demands.  Quite 
often  we  found  strikes  that  had  forced  an  employer  to  disobey  clearcut 
orders  of  the  XLRB,  or  strikes  that  had  gained  ends  which  were  in 
themselves  illegal. 

The  Hartley  bill  outlawed  the  secondary  boycott,  jurisdictional 
strike,  sympathy  strike,  and  many  other  such  practices. 

Another  labor  practice  tliat  Congress  had  long  sought  to  deal 
with  was  mass  picketing  and  violence.  "While  I  was  a  sincere  be- 
liever in  local  law  enforcement,  all  too  often  we  have  seen  where 
local  authorities  were  powerless  to  deal  with  thousands  of  union 
pickets  that  descended  upon  a  struck  plant  and  endeavor,  by  sheer 
intimidation  of  numl^ers,  to  prevent  even  officials  of  the  company 
from  entering  or  leaving  their  own  premises.  The  leaders  of  orga- 
nized labor  have  always  pleaded  that  this  is  a  problem  of  local  law 
enforcement,  and,  I  rejrret  to  say,  this  plea  finds  considerable  support. 

Nevertheless,  the  Hartley  measure  made  such  activities  a  Federal 
offense,  subject  to  Federal  enforcement  procedures.  This  provision 
went  further  than  did  the  Case  bill  on  this  point,  since  the  Case  bill 
merely  deprived  workers  of  collective  bargaining  rights  for  engaging 
in  mass  picketing  or  acts  of  Adolence. 
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Tlie  Case  bill  also  started  us  off  on  another  problem,  that  of  Fed- 
erally sponsored  conciliation  and  mediation  efforts.  The  Case  bill 
would  have  created  a  Labor-Management  JSIediation  Board  as  an  in- 
dependent agency  of  government,  with  authority  to  postpone  nation- 
wide sti-ikes  for  limited  periods  of  time,  and  to  exert  non-compulsory 
efforts  toward  the  settlement  of  such  strikes. 

Prior  to  the  enactment  of  the  Taft-Hartley  law,  Federal  conciliation 
services  had  been  provided  by  the  United  States  Conciliation  Service, 
a  bureau  of  the  Department  of  Labor. 

Practically  every  witness  before  our  committee  had  insisted  that 
the  administration  of  such  activities  should  be  divorced  from  the 
direction  of  tlie  Secretary  of  Labor.  Recent  Secretaries  of  Labor 
have  shown  repeatedly  that  they  conceived  their  job  to  be  that  of 
advancing  the  cause  of  organized  labor  by  all  the  means  at  their  dis- 
posal. Conciliation  of  national  disputes  cannot  be  successful  with  the 
conciliator  devoted  to  the  furtherance  of  the  intersts  of  only  one  party 
to  the  dispute. 

For  this  reason  we  abolished  the  Department  of  Labor's  conciliation 
service  and  replaced  it  with  an  Office  of  Conciliation,  which  name  was 
later  changed  to  a  Federal  Mediation  and  Conciliation  Service  as 
the  bill  progressed.  Our  experience  to  date  indicates  that  this  change 
was  a  fortimate  decision. 

From  the  Case  bill  we  also  took  provisions  making  labor  organiza- 
tions equally  responsible  for  contract  violations,  and  permitting  court 
suits  to  recover  damages  resulting  from  such  violations. 

Ever  since  the  passage  of  the  Norris-LaGuardia  Act  in  1932,  labor 
unions  had  considered  themselves  above  the  law  in  so  far  as  adherence 
to  the  terms  of  a  contract  was  concerned.  While  the  employer,  under 
the  law,  could  be,  and  was,  sued  by  the  unions  for  alleged  violation  of 
contract,  the  labor  union,  under  the  law  had  been  carefully  exempted 
from  any  corresponding  obligations. 

Labor  leaders  have  reacted  most  violently  against  this  provision  in 
the  law. 

For  my  ovrn  pavt.  I  believe  this  provision  to  be  of  utmost  importance 
in  achieveing  the  objectives  of  fair  and  equitable  treatment  of  both 
labor  and  management. 

I  do  not  expect,  as  the  statements  of  labor  bosses  would  have  us 
believe,  a  multiplicity  of  suits  will  be  filed  by  employers  with  the 
intent  of  destroying  labor  unions.  Eather  I  believe  the  simple  act  of 
making  the  unions  also  responsible  for  their  contracts  will  go  a  long 
way  toward  preventing  those  "wildcat''  strikes  that  are  disrupting 
to  production  and  detrimental  to  the  real  good  of  the  worker.  Ex- 
perience to  date  would  tend  to  support  this  opinion. 

Several  other  major  provisions  of  the  Hartley  bill  also  oriffiuated 
with  the  old  Smith  Committee  or  were  from  the  Case  bill.  Most  of 
these  other  provisions  were  so  altered  to  meet  chaJiging  conditions  that 
in  all  fairness,  I  shall  have  to  consider  them  as  relatively  new  legisla- 
tive proposals. 

The  old  Smith  amendments  had  contained  a  provision  that  would 
ha^e  served  to  protect  the  craft  union  against  the  overwhelming  weight 
of  numbers  that  forced  many  of  the  old  craft  locals  to  be  incorporated 
into  plant- wide  industrial  unions. 

Even  before  1940,  however,  this  j^roblem  had  been  complicated  still 
further  by  the  almost  complete  abolition  of  the  independent  local 
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union  in  favor  of  one  affiliated  with  the  national  labor  groups.  For  a 
time  it  appeared  that  no  independent  union  could  defend  itself  success- 
fully against  the  NLEB's  determined  opinion  that  no  independent 
union  could  possibly  be  free  of  employer  domination. 

In  this  area  of  dispute  the  XLRB  acted  as  a  one-way  street.  While 
a  craft  union  could  defend  itself  for  short  periods  of  time,  provided 
its  entire  membership  was  up  in  arms,  once  the  craft  lost  to  the  indus- 
trial union  it  could  never  regain  its  independent  status,  since  that 
path  was  blocked  by  a  previous  Board  decision. 

The  Hartley  bill  recognized  this  situation  and  directed  the  new 
Board  to  consider  petitions  for  craft  recognition  regardless  of  previous 
Board  rulings. 

Other  major  provisions  of  the  Hartley  bill  which  I  consider  as 
new  legislative  proposals  include  the  closed  shop  ban,  prohibition 
against  industry-wide  bargaining,  non-certified  status  of  unions  hav- 
ing Communist  officers,  the  bill  of  rights  for  union  members,  pro- 
hibition of  unfair  labor  practices  by  unions,  free  speech  provisions 
for  employers  and  union  members,  extension  of  the  anti-trust  laws 
to  cover  union  activities,  and  establishment  of  a  new  concept  of  unlaw- 
ful concerted  activities. 

These  provisions  will  be  discussed  later. 

I  have  devoted  much  space  to  the  old  Smith  amendments  and  the 
Case  bill  provisions  up  to  this  point  in  order  to  support  my  contention 
that  the  major  portions  of  the  Hartley  bill  were  not  new  thoughts  or 
ideas,  but  on  the  contrary,  had  been  developing  in  the  Congress  for 
more  than  seven  years. 

The  major  provisions  of  the  Hartley  bill  had  betjn  suppoi-ted  by 
thousands  upon  thousands  of  pages  of  testimony  extending  back  for 
more  than  six  years,  testimony  obtained  by  congressional  committees 
on  both  sides  of  the  Capitol.  Members  of  i3oth  parties  contributed  to 
its  drafting  and  aided  in  its  enactment. 

In  the  face  of  this  historical  legislative  background,  it  would  appear 
ridiculous  for  the  labor  bosses  and  their  spokesmen  in  Congress  to 
attack  the  legislation  as  hastily  conceived  or  worked  out  behind 
closed  doors  by  representatives  of  business  organizations. 

Every  member  of  the  House  was,  as  has  been  said,  given  an  oppor- 
tunity to  present  amendments  to  the  Hartley  bill.  A  few  were  adopted 
on  the  floor.  The  Wagner  Act,  on  the  other  hand,  was  not  amended  in 
any  significant  manner  during  debate.  The  Hartley  bill  required  three 
separate  roll  calls — one  on  the  rule  autliorizing  debate,  another  on  a 
motion  to  recommit,  and  a  third  on  final  passage.  The  Wagner  Act, 
on  the  other  had,  was  railroaded  through  without  a  single  roll  call, 
the  proponents  of  the  measure  having  such  overv^^helming  strength  as 
to  i^revent  anyone  from  recording  his  vote  either  for  or  against  it. 

The  Hartlev  bill  passed  the  House  of  Representatives  April  17, 1947, 
by  a  vote  of  308  to  107. 

The  top  labor  unions  had  no  dearth  of  spokesmen  to  repeat  their 
wild  attacks  on  the  floor  of  the  House.  Somehow,  though,  these  at- 
tacks had  begun  to  pall  on  all  of  us  for  we  had  heard  them  so  many 
times. 

This  same  apathy  extended  to  the  press  and  radio.  Time  and  time 
again  spokesmen  for  labor  were  to  berate  the  press  galleries  for  not 
giving  their  attacks  sufficient  space  in  the  press  and  on  the  radio.  These 
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representatives  of  the  fourth  estate,  like  the  Representatives  in  Con- 
gress they  were  watching,  had  also  heard  them  so  many  times. 

Not  that  the  newspapers,  radio  commentators,  and  magazines  did 
not  serve  to  tell  the  nation  what  had  been  proposed  in  the  House.  For 
my  part,  I  think  the  reporters  did  a  masterful  job  of  telling  the  people 
what  the  Hartley  bill  was  and  what  it  proposed  to  do  for  labor  peace. 
The  press  of  this  nation  deserves  much  credit  for  the  part  it  played 
and  has  continued  to  play  in  publicizing  worthwhile  legislative  efforts 
on  Capitol  Hill. 

The  passage  of  the  Plartley  bill  broke  the  ice  for  my  committee. 
We  had  reported  out,  successfully  defended,  and  gotten  the  House 
overwhelmingly  to  approve  the  most  important  single  piece  of  legis- 
lation the  House  had  considered  that  session.  For  many  members  of 
the  Committee  it  was  the  first  legislative  program  they  had  partici- 
pated in,  since  this  was  their  first  year  in  Congress. 

Meanwhile,  our  attention  and  that  of  the  public  generally,  shifted  to 
the  Senate. 

Not  that  we  were  content  to  rest  on  our  temporary  victory.  The 
passage  of  the  Hartley  bill  had  marked  the  begimiing  of  a  torrent  of 
abuse  from  the  top  officials  of  organized  labor  which  was  to  continue 
for  many  weeks.  My  committee  felt  its  responsibility  to  combat  this 
organized  campaign  by  labor  during  the  next  few  weeks  and  all  of 
thet  members  performed  yeoman  service  in  getting  our  story  across 
to  the  public. 

In  general,  though,  we  felt  that  the  most  difficult  part  of  our  job  was 
behind  us.  We  had  surmounted  the  initial  legislative  hurdle. 

The  Hartley  bill  had  now  become  The  Hartley  Act,  a  change  in 
terminology  that  indicates  approval  by  one  branch  of  Congress. 

VI.  HURDLES  IN  THE  SENATE 

The  Senate  of  the  United  States  traditionally  has  been  slow  to 
follow  shifts  in  public  sentiment. 

Students  of  government  have  ascribed  this  tendency  to  the  six-year 
term  which  retains  a  Senator  in  office  for  several  years  after  the  basic 
issues  on  which  he  may  originally  have  been  elected  have  ceased  to 
be  significant.  Wliile  the  entire  membership  of  the  House  of  Repre- 
sentatives faces  an  election  every  two  years,  the  Senate  sends  only 
one-third  of  its  members  before  the  polls  that  frequently. 

As  a  result,  public  opinion  recasts  the  political  complexion  of  the 
House  of  Representatives  every  other  year.  The  INIembers  of  the  House 
who  voted  so  overwhelmingl}'  for  the  Hartley  bill  were  fresh  from 
election  campaigns.  They  remembered  vividly  the  issues  of  those 
campaigns,  and  acted  so  as  to  redeem  their  election  promises. 

The  Senate  was  a  different  matter. 

"Wliile  the  control  of  the  Senate  had  shifted  from  Democratic  to 
Republican,  that  control  was  by  narrow  margin,  so  narrow  indeed 
that  the  Republican  leaders  in  the  Senate  had  to  watch  that  margin 
closely  to  maintain  their  leadership. 

]\rany  of  the  Senators  who  were  bitterly  opposed  to  corrective  labor 
legislation  in  any  form  had  been  in  the  Senate  for  several  years  since 
they  were  last  elected. 

This  "behind  the  times''  sentiment  in  the  Senate  made  the  passage 
of  really  corrective  labor  legislation  more  difficult  than  in  the  House. 
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In  fact,  the  Senate  leadership  had  considerable  difficulty  in  g-etting 
a  bill  out  of  committee,  that  is,  a  bill  in  line  with  the  general  thinking. 
})revalent  on  both  sides  of  the  Capitol.  ; , 

Senator  Taft,  the  Republican  chairman  of  the  Senate  Committee  on 
Labor  and  Public  Welfare,  had  selected  the  membere  of  his  com- 
mittee so  as  to  reflect  all  shades  of  opinion  within  his  party.  To  a  very 
real  degree  this  sense  of  fairness  that  characterizes  his  action  also  in-; 
creased  his  difficulties. 

The  Senate  committee  included  Republican  Senators  Ball  of  Minne- 
sota, Smith  of  Nev,'  Jersey,  Donnell  of  Missouri,  and  Jenner  of  In- 
diana, and  one  Democrat,  Ellender  of  Louisiana — all  of  whom  were 
known  to  favor  corrective  legislation  more  or  less  in  line  with  the 
House-approved  bill. 

Senator  Ives  of  New  York,  together  with  Senator  Aiken  of  Vermont, 
wanted  some  legislation  but  had  no  intention  of  proceeding  as  com- 
prehensively against  labor  union  abuse  as  the  majority  of  the  House 
had  indicated. 

Senator  Morse,  a  Republican  from  Oregon,  and  two  Democratic  Seur 
ators,  Thomas  of  Utah  and  Hill  of  Alabama,  would  all  have  voted 
for  a  very  mild  bill  if  they  could  have  determined  exactly  what  a 
mild  bill  might  be. 

The  remaining  two  Democratic  Senators,  Pepper  of  Florida  and 
Murray  of  Montana,  wanted  no  labor  legislation  at  all,  and  did  all 
within  their  power  to  prevent  its  enactment.  They  were  later  joined 
in  their  ell'orts  by  Senator  Morse  when  he  discovered  that  in  spite  of 
all  he  could  do  the  Senate  was  determined  to  igiiore  his  vast  experience 
and  write  its  own  labor  legislation. 

Senator  Taft  was  faced  with  a  real  problem  in  his  committee. 

He  had  drafted  a  tentative  measure  for  discussion  even  before  my 
bill  reached  the  House  floor. 

This  measure,  which  I  will  cover  briefly,  followed  many  of  the 
general  objectives  of  the  orio-inal  Hartley  bill. 

In  regard  to  the  organization  of  the  National  Labor  Relations  Board, 
the  Taft  bill  woulcl  have  increased  the  membership  to  seven  but 
would  have  retained  the  three  members  of  the  old  Board.  My  bill 
would  have  abolished  the  old  Board. 

The  Taft  and  Hartley  bills  were  alike  in  that  both  permitted  em- 
ployers to  petition  the  NLRB  for  elections,  limited  bargaining  units 
to  one  plant,  and  provided  for  separate  certification  of  craft  unions. 

The  two  measures  defined  collective  bargaining  similarly,  except  that 
the  Taft  bill  provided  for  prestrike  votes  only  in  cases  of  national 
emergency. 

The  two  bills  were  substantially  alike  in  their  prohibitions  against 
the  closed  shop. 

The  Taft  bill  attempted  to  restrict  industry-wide  bargaining  by 
permitting  employers  to  refuse  to  bargain  on  an  industiy  basis.  My 
bill,  as  passed  by  the  House,  prohibited  such  bargaining  entirely. 

The  two  bills  were  similar  in  their  treatment  of  sympathy  boycotts, 
jurisdictional,  and  other  strikes  in  violation  of  contracts.  Both  bills 
permitted  damage  suits  against  unions  and  allowed  private  parties  to 
seek  injunctions  to  sto]5  such  strikes  or  boycotts. 

The  Taft  a,nd  Hartley  bills  contained  similar  provisions  in  regard 
to  mutual  responsibility  for  contractual  obligations,  although  my  bill 
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did  permit  private  injunctions  to  be  sought  for  breach  of  contract 
while  the  Taft  measure  did  not. 

Both  measures  contained  provisions  dealing  with  strikes  creating 
national  emergencies. 

Those  of  us  who  had  been  active  in  drafting  the  Hartley  bill  were 
gratified  by  the  inclusion  of  many  of  these  provisions  in  Senator  Taft's 
bill.  AVliile  we  were  well  aware  of  the  divided  opinion  within  the 
Senate  Committee,  we  felt  a  good  start  had  been  made. 

Then  too,  I  hoped  for  a  resounding  vote  on  the  passage  of  tlie  Hartley 
bill  in  the  House  to  assist  Senator  Taft  in  securing  connnittee  approval 
for  his  measure. 

It  should  be  noted  that  the  Senate  Committee  was  considering  the 
Taft  bill  at  the  same  time  we  were  debating  the  Hartley  bill  on  the 
floor  of  the  House  of  Representatives.  As  a  matter  of  fact,  the  final 
committee  version  of  their  labor  bill  was  reported  to  the  Senate  on 
the  same  day  the  House  passed  my  bill. 

Unfortunately,  the  House  vote  came  too  late  to  be  of  material 
assistance  to  Senator  Taft. 

In  all  fairness,  tliough,  it  may  be  said  that  the  comprehensive  manner 
in  which  my  bill  covered  all  phases  of  labor-management  relations 
sei-\-ed  as  a  sounding  board  for  public  reaction  which  had  its  effect 
later  in  the  Senate. 

Influential  members  of  the  Senate  Committee  made  no  secret  of  the 
fact  that  they  intended  to  weaken  the  original  House  bill  before 
permitting  it  to  reach  the  Senate  flooi". 

The  broad  objectives  of  my  bill  were  known  to  these  Senators.  I  had 
indicated  in  press  interviews  and  on  the  floor  during  the  course  of 
the  hearings  the  several  types  of  union  abuse  we  intended  to  correct. 

Consequently,  when  Senator  Taft  brought  his  tentative  draft  before 
the  Senate  Committee  on  Labor  and  Public  Welfare,  these  Senators 
were  prepared  to  attack  those  particular  features  which  had  been 
singled  out  for  especial  propaganda  efforts  by  the  labor  unions. 

As  a  result,,  these  Senators  were  able  to  strike  from  the  original  Taft 
measure  four  important  provisi(ms. 

One  of  these,  designed  to  protect  the  worker  from  "coercion  from 
any  source"',  would  have  effectively  prevented  the  further  use  of  high- 
handed organizing  techniques  that  had  become  the  fashion  in  orga- 
nized labor  circles. 

Another  provision  would  have  restored  a  certain  measure  of  auton- 
omy to  union  locals  in  conducting  their  own  collective  bargaining  nego- 
tiations with  the  employers  directly  concerned. 

Another  had  established  certain  rides  governing  the  administration 
of  welfare  and  other  funds  to  which  the  employer  was  required  to 
contribute. 

The  last  major  provision  eliminated  by  the  Senate  Committee  from 
Senator  Taft's  original  measure  would  have  permitted  any  injured 
party  to  seek  relief  in  the  courts  by  applying  for  an  injunction  against 
secondary  boycotts  and  jurisdictional  disputes. 

I  was  not  too  disturbed  by  this  train  of  circumstances. 

We  had  reason  to  believe  that  most,  if  not  all,  of  these  provisions 
could  be  restored  to  the  measure  on  tlie  floor  of  the  Senate.  Tlie  fact 
that  all  four  of  them  were  already  in  the  House-approved  Hartley 
bill,  in  even  stronger  form  than  Senator  Taft  had  wanted,  would  serve 
to  strengthen  Senate  opinion. 
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What  was  more  important  to  me,  and  to  the  final  version  of  the 
Labor- Management  Relations  Act  were  the  provisions  that  had  been 
approved  by  the  Senate  Committee  and  reported  to  the  Senate. 

The  approval  of  the  Hartley  bill  by  the  House  had  caused  the  op- 
position Senators  to  concentrate  their  fire  on  the  four  principal  pro- 
visions outlined  above,  which  had  the  effect  of  permitting  many  other 
essential  proposals  to  go  by  relatively  unchallenged. 

This  same  effect  was  to  be  noted  later  on  the  floor  of  the  Senate 
where  major  opposition  efforts  were  again  concentrated  on  defeating 
the  amendments  that  Senator  Taft  and  others  were  hoping  to  add  to 
the  Senate  measure.  This  concentration  of  forces  against  particular 
amendments  weakened  the  general  attack  against  the  measure  itself. 

I  have  noticed  this  same  situation  present  in  the  consideration  of 
many  other  pieces  of  legislation. 

It  might  be  called  an  example  of  legislative  psychology.  If  you  have 
a  particular  measure  you  want  approved  by  any  legislative  body  in  a 
particular  fashion,  it  is  sometimes  a  good  practice  to  include  among-  its 
provisions  at  least  one  that  is  obviously  undesirable,  unworkable, 
or  unconstitutional.  By  doing  so,  you  draw  the  opposition  fire  against 
the  particular  provision  rather  than  against  the  measuie  as  a  whole. 

As  the  debates  progress,  the  opposition  gets  all  worked  up  over  the 
horrible  things  you  are  attempting  to  foist  on  them.  At  the  appro- 
priate time,  sensing  the  temper  of  the  legislators,  you  bring  the  matter 
up  for  a  ^'ote. 

You  are  then  defeated,  and  the  undesirable  provision  is  stricken 
from  the  bill. 

With  this  out  of  the  measure,  the  balance  of  power  then  shifts  to 
you.  Since  the  opposition  had  been  concentrated  on  a  particular  section 
of  the  bill,  which  section  has  been  eliminated,  the  legislators  are  now 
inclined  to  consider  the  remainder  unobjectional  and  proceed  to 
approve  your  measure. 

This  procedure,  on  a  more  magnified  scale,  worked  m  the  case  of  the 
Taft-Hartley  Act. 

T^^iile  I  personally  consider  the  original  Hartley  bill  a  better  piece 
of  legislation  than  the  final  Taft-Hartley  Act,  we  did  include  among  its 
original  provisions  several  that  could  easily  have  been  omitted  without 
sacrificing  any  of  the  basic  philosophy  of  the  original  bill. 

Our  method  was  simple  but  not  easily  understood.  We  merely  pro- 
vided several  different  remedies  for  the  same  offense. 

For  example,  for  secondary  boycotts  we  provided:  first,  that  any 
worker  engaging  in  a  secondary  boycott  would  lose  his  collective  bar- 
gaining rights  under  the  National  Labor  Relations  Board ;  secondly, 
that  the  person  against  whom  the  secondary  boycott  was  directed 
could  seek  an  injunction  in  a  Federal  court;  thirdly,  that  injured 
persons  could  sue  to  recover  damages  resulting  from  the  secondary- 
boy  cott;  and  lastly,  that  all  workers  indulging  in  secondary  boycotts 
were  guilty  of  unlawful  concerted  activities  and  thus  subject  to  prose- 
cution under  the  antitrust  laws,  which  my  bill  made  applicable  to 
unions. 

Now  obviously,  we  could  and  did  sacrifice  one  or  two  of  the  particular 
remedies  provided  for  secondary  boycotts,  yet  still  retain  sufficient 
legal  provisions  to  hamper  future  secondary  boycott  programs. 
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I  could  repeat  this  example  of  multiple  remedies  for  different  types 
of  labor  abuse.  In  general,  we  listed  tliem  as  unfair  labor  practices  by 
union  leaders,  for  which  an  administrative  procedure  was  available. 
We  opened  the  courts  to  private  injunctions.  1Ve  denied  collective  bar- 
gaining rights  and  we  brought  labor  unions  within  the  scope  of  anti- 
monopoly  statutes. 

Thus,  the  Senators  who  echoed  the  screams  of  the  labor  leaders  on 
the  floor  of  the  Senate  had  much  to  occupy  their  attention,  and  even 
if  they  had  been  more  successful  in  their  efforts  they  would  not  have 
weakened  the  Hartley  Act  in  a  material  sense. 

The  Senate  opened  its  general  debate  on  the  amended  Taft  bill  the 
week  following  the  passage  of  the  Hartley  bill  by  the  House. 

The  Senate,  as  the  whole  country  knows,  practices  unlimited  debate. 
"While  there  is  a  provision  known  as  cloture,  which  was  written  into 
the  Senate  rules  about  thirty  years  ago,  it  is  seldom  invoked. 

I,  for  one,  hoped  there  would  be  no  attempt  to  invoke  cloture.  I 
wanted  unlimited  debate  on  the  labor  bill,  since  I  felt  that  each  day 
that  tlic  bill  was  debated  the  people  of  the  country  would  learn  more 
and  more  of  the  respective  details  of  my  bill  and  of  those  measures 
under  consideration  by  the  Senate.  I  was  convinced  that  the  more 
information  the  people  had  on  what  we  were  trying  to  do,  and  why 
we  were  trying  to  do  it,  the  greater  the  final  vote  would  be  for  our 
measure. 

The  first  amendment  considered  by  the  Senate,  and  bitterly  opposed 
by  labor's  Senators  in  that  body,  was  designed  to  protect  employees 
from  coercion  by  union  organizers.  In  effect,  it  would  have  protected 
the  right  of  a  worker  to  join  or  not  to  join  a  union  as  he  saw  fit. 

The  objections  raised  in  the  Senate  to  this  perfectly  reasonable  pro- 
posal w^ere  many  and  varied.  Union  organizing  efforts  would  be 
impeded,  it  was  said,  and  the  growth  of  union  labor  organizations 
brought  to  a  standstill.  Employers  would  send  secret  agents  into  local 
unions  and  foster  attacks  on  unorganized  workers  just  to  break  the 
unions.  The  Senate  spent  many  hours  listening  to  attacks  on  this  par- 
ticular provision. 

Those  of  us  in  the  House  awaited  the  first  Senate  vote  with  impa- 
tience. This  would  give  us  an  indication  of  how  the  Senate  might 
split  on  final  passage. 

The  vote  came,  60  to  28.  It  was  neither  encouraging  nor  discourag- 
ing. While  it  was  sufficient  to  override  the  veto  we  all  expected,  there 
were  seven  Senators  not  voting,  a  large  enough  nimiber  to  sustain  a 
veto  had  they  been  present  and  voting  against  us. 

The  next  amendment  to  be  presented  to  the  Senate  dealt  with  the 
problem  of  industry-wide  bargaining. 

This  is  a  vexing  problem  which,  so  far  as  I  am  concerned,  is  still  to 
be  solved.  Later  on  I  will  go  into  the  many  ramifications  of  the  problem 
and  consider  what  can  be  done  to  correct  many  related  abuses. 

For  the  purposes  of  discussing  the  Senate  action  in  this  matter,  it 
is  necessary  to  outline  briefly  the  major  proposals  before  that  body. 
.  The  original  Hartley  bill,  as  introduced,  would  have  limited  certifica- 
tion of  a  bargaining  representative  to  a  single  employer,  with  certain 
exemptions  to  permit  small  unions  located  in  the  same  general  area 
of  production  to  join  together  for  collective  bargaining  purposes. 
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An  amendment  from  the  floor  by  Representative  Kersten  had 
strengthened  this  provision  by  prohibiting  employers  from  associating 
themselves  together  for  purposes  of  collective  bargaining  with  their 
employees.  This  would  have  etl'ectively  ended  industry-wide  bargain- 
ing because  the  union  leader  would  have  had  no  comparable  represent- 
ative of  management  with  whom  collective  bargaining  could  have  been 
conducted. 

The  Ball  amendment  was  a  modification  of  my  original  provision. 
In  it  the  NLRB  was  directed  to  certify  as  bargaining  agents  onlj^  the 
local  unions,  though  the  latter  were  left  free  to  authorize  international 
union  officers  to  bargain  for  them. 

The  problem  was  just  too  confusing  to  be  gotten  across  to  the 
Senate. 

Meanwhile,  many  employer  groups  and  some  industries  which  had 
been  practicing  industry-wide  bargaining  for  years,  with  varying  de- 
grees of  success,  added  to  the  confusion. 

The  result  was  disappointing. 

Opposition  Senators,  capitalizing  on  the  many  different  proposals 
which  were  advanced  and  profiting  by  the  resultant  variance  in  senti- 
ment, managed  to  defeat  the  Ball  proposal,  43  to  44. 

We  were  all  disturbed  over  this  vote.  INIany  House  committee  mem- 
bers had  felt  that  abolition  of  industrywide  bargaining  was  the 
keystone  of  my  bill  and  insisted  that  I  make  every  effort  to  restore  the 
provision  in  conference. 

I  was  not  convinced  of  the  wisdom  of  this  position. 

I  knew  we  had  to  write  a  final  bill  that  could  be  enacted  over  a  veto. 
The  inclusion  of  a  provision  that  the  Senate  had  rejected  on  a  formal 
vote  would  certainly  gain  no  votes  in  that  body  later. 

The  next  amendment  dealt  with  welfare  funds  and  the  administra- 
tion of  such  funds.  My  bill  prohibited  any  employer  from  making  any 
pajTuents  into  such  funds  whenever  they  were  to  be  controlled  directly 
or  indirectly  by  the  union. 

The  amendment  offered  by  Senator  Ball  proposed  the  same  type  of 
union  welfare  fund  administration  as  that  then  in  effect  in  the  coal 
industry  through  the  Krug-Lewis  agreement. 

The  defeat  of  the  industry-wide  bargaining  amendment  had  its 
effect  on  Senate  leaders.  "VVliile  several  were  convinced,  as  I  still  am, 
the  union  should  be  denied  the  exercise  of  the  sovereign  power  to  tax 
consumers  of  the  product  upon  which  they  work,  Senators  fighting  to 
restore  effective  provisions  on  the  Senate  floor  were  discouraged  by  the 
industry-wide  bargaining  defeat.  As  a  result,  instead  of  attempting 
an  all-out  prohibition  against  such  funds,  they  went  after  a  limita- 
tion that  was,  and  is,  so  complex  as  to  be  worthless. 

Then  too,  the  vote  approving  the  welfare  fund  provisions  by  48  to  40 
was  not  encouraging.  '>'Vliile  the  intensity  of  the  opposition  as  to  these 
could  not  be  determined,  the  fact  that  forty  Senators  were  opposed  to 
such  provisions  was  enough  to  weaken  the  fight  for  other  amendments 
awaiting  Senate  attention. 

The  effect  of  this  situation  was  immediately  apparent.  Senator  Ball's 
next  amendment  would  have  dealt  with  the  secondary  boycott  in  much 
the  same  manner  as  my  own  bill.  Senator  Taft,  privately  favoring  the 
right  of  private  injunction  against  this  particular  labor  racket,  yielded 
to  what  he  felt  was  the  sentiment  of  the  Senate  at  that  particular 
moment  and  proposed  a  substitute.  The  Taft  amendment  directed  the 
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NLRB  to  seek  court  injunctions  against  secondary  boycotts  whenever 
that  agency  was  convinced  that  such  action  was  necessary,  but  to  action 
by  private  parties  it  kept  the  courts  closed. 

As  later  events  were  to  prove,  Senator  Taft  was  correct  in  his  analy- 
sis of  Senate  sentiment.  His  amendment  was  approved  by  the  Senate, 
by  a  vote  of  65  to  26,  while  the  Ball  proposal  was  defeated  29  to  62. 

With  the  inclusion  of  the  Taft  amendment  against  a  secondary  boy- 
cott most  of  us  felt  we  were  over  the  hump  in  the  Senate.  While  loss 
of  the  industry-wide  bargaining  proposal  was  a  keen  disappointment, 
we  had  realized  from  the  very  beginning  the  strength  of  the  forces 
agiainst  it  I  sincerely  believe  that  its  inclusion  in  a  final  bill  would 
have  prevented  the  Senate  from  overriding  the  veto  that  was  ahead. 

The  remainder  of  the  Senate  debate  was  devoted  to  a  series  of  delay- 
ing actions  on  the  part  of  the  opposition,  and  to  a  detailed  consideration 
of  the  union  shop  provision  of  my  bill.  As  passed  by  the  House,  my 
bill  permitted  the  union  shop  contract,  provided  a  majority  of  the 
workers  in  the  plant  wanted  such  a  contract  as  determined  by  an 
NLRB  election,  subject  to  voluntary  approval  by  the  employer. 

Senator  Malone  wanted  to  make  a  union  shop  contract  mandatory 
upon  the  employer  whenever  a  majority  of  the  workers  voted  in  faA'or 
of  such  a  provision.  Senator  Ball,  on  the  other  hand,  felt  tlie  union 
shop  provisions  of  my  bill  (which  were  also  in  the  Senate  bill)  repre- 
sented a  hypocritical  approach  and  wanted  to  outlaw  all  forms  of 
union  security  contracts,  regardless  of  the  wishes  of  the  workers.  The 
Senate  rejected  both  proposals. 

The  last  major  opposition  effort  in  the  Senate  came  from  Senator 
Murray  of  Montana. 

Senator  Murray  has  long  been  regarded  as  the  leader  of  the  pro- 
labor  forces  in  the  Senate.  As  the  Democratic  chairman  of  the  old 
Senate  Labor  Cormnittee,  he  had  succeeded  in  blocking  essential  labor- 
reform  legislation  for  many  years. 

His  efforts  against  the  Taft  bill  in  the  Senate  were  not  as  successful. 

His  last  move  was  to  present  to  the  Senate,  in  the  closing  days  of 
debate  on  the  Taft  measure,  a  completely  new  substitute  bill.  It  is 
significant  that  his  measure  did  contain  some  restrictions  against  union 
bosses. 

This  was  the  first  occasion  that  an  acknowledged  spokesman  for 
organized  labor  had  retreated  a  single  step  from  the  universal  con- 
demnation of  all  proposals  designed  to  change  the  status  quo  in  labor 
law. 

Senator  Murray's  substitute  did  recognize  possible  misuse  of  the 
secondary  boycott  by  labor  unions,  and  it  provided  a  remedy  against 
such  practices  whenever  they  were  used  to  further  organizational 
strikes  or  jurisdictional  disputes. 

Had  the  labor  organizations  seen  fit  to  sponsor  such  proposals  back 
Vv-hen  labor  legislation  was  in  its  formative  stages,  I  really  think  a 
majority  of  Congress  might  have  given  them  favorable  consideration. 

As  it  was,  the  proposals  came  too  late. 

The  vast  majority  in  the  Senate  considered  the  ]\Iurray  substitute 
as  a  deliberate  delaying  action,  miworthy  of  serious  consideration. 

As  a  result,  the  Murray  bill  was  defeated  by  the  resounding  vote 
of  19  to  73,  showing  overwhelming  disagreement  with  the  proposals  it 
advanced. 

We  all  waited  the  final  Senate  vote  with  interest. 
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The  propafjanda  mills  were  already  begfinning  to  roll  aoffiinst  the 
Senate  bill,  although  the  practice  of  terming  the  Senate  bill  weaker 
than  my  bill  had  gotten  a  head  start.  This  propaganda  output  was 
later  to  boomerang  against  its  sponsors  but  it  did  serve  at  that  time 
to  confuse  and  mislead  the  public. 

Immediately  after  defeating  the  Murray  substitute,  the  Senate  voted 
on  final  passage  of  the  Taft  bill.  The  vote  was  68  to  24. 

The  House  was  jubilant. 

Sponsors  of  the  Hartley  bill  had  followed  the  Senate  debates 
closely.  We  did  not  permit  labor's  violent  campaign  to  color  our  think- 
ing or  our  opinion  of  the  Senate-approved  measure. 

We  loiew  what  was  known  to  few  persons  outside  of  Washington 
at  that  time.  We  knew  that  the  Senate  bill,  far  from  being  the  weak 
and  confusing  measure  it  had  been  described,  contained  many  provi- 
sions of  real  merit.  In  fact,  the  discrepancies  between  the  Taft  bill 
and  the  Hartley  bill  were  more  fancied  than  real.  In  many  important 
respects  the  two  measures  were  substantially  the  same. 

There  was  a  still  more  unportant  point  to  consider. 

The  sixty-eight  Senators  voting  for  the  Taft  bill  represented  the 
largest  majority  the  Senate  had  recorded  in  favor  of  comprehensive 
labor  legislation.  It  was,  bj'  several  votes,  more  than  was  needed  to 
override  a  presidential  veto. 

Many  Senators  had  joined  in  making  this  vote  possible. 

Senator  Ives  of  New  York  played  an  effective  role  in  securing  final 
passage,  although  he  was  on  record  against  several  of  the  important 
provisions  of  the  measure. 

Senator  Byrd,  a  Democrat,  had  taken  the  lead  among  the  southern 
Democrats  who  gave  their  support  to  the  Taft  bill.  Senator  Ball  had 
proved  his  right  to  be  considered  an  outstanding  expert  in  the  field 
of  labor  law.  Senators  Smith  of  New  Jersey,  and  Donnell  of  Missouri, 
were  active  and  effective  in  their  support  of  the  measure. 

Other  Senators  whose  services  were  invaluable  included  Hawkes 
of  New  Jersey,  Ellender  of  Louisiana,  Jenner  of  Indiana,  and  Hol- 
land of  Florida. 

Major  opposition  forces  included  Senators  Murray  of  Montana,  as 
noted  above.  Pepper  of  Florida.  ]VIorse  of  Oregon,  Taylor  of  Montana, 
Thomas  of  Utah,  and  Kilgore  of  West  Virginia. 

The  weeks  ahead  were  to  be  busy.  We  had  to  combine  in  a  single 
measure  all  the  proposals  of  both  the  House  and  Senate,  and  at  the 
same  time  retain  the  votes  of  sixty-two  Senators  for  the  final  bill. 

I  approached  the  conference  with  confidence.  I  saw  many  possibili- 
ties in  the  Senate  measure  and  had  already  worked  out  the  basic  ap- 
proach to  the  problems  ahead. 

VII.  COMPROMISE  IN  CONFERENCE 

The  conference  on  the  measure  went  on  for  three  busy  weeks. 

The  Senate  passed  its  version  of  H.R.  3020.  my  bill,  on  May  13.  Three 
weeks  later,  on  June  3, 1  reported  the  combined  Taft-Hartley  bill  to  the 
House  of  Representatives. 

Our  strategy  at  that  time  was  so  simple  as  to  be  almost  transparent. 

We  had  to  retain  as  much  of  the  House  measure  as  we  could  without 
jeopardizing  the  final  two-thirds  majority  in  the  Senate. 
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As  the  situation  developed  the  conference  became  a  battle  of  nerves 
and,  more  than  that,  a  battle  of  public  relations. 

We  had  to  create  the  general  impression  that  most  of  the  original 
Hartley  bill  had  been  discarded  by  the  conferees  in  favor  of  the  so- 
called  milder  provisions  of  Taft's  bill. 

The  press  of  the  country  did  an  excellent  job  in  presenting  the  major 
differences  between  the  two  measures.  In  contrasting  the  two  versions 
an  impression  had  been  created  that  the  Senate  bill  was  weak,  con- 
fused, and  inadequate.  More  than  one  member  of  the  House  was  to 
approach  me  during  the  three  weeks  of  conference  and  urge  that  I  in- 
sist on  particular  provisions  of  the  House  bill  "at  all  costs."  Other 
members  took  almost  opposite  views. 

Senator  Taft  was  well  aware  of  the  sensitive  nature  of  the  situa- 
tion in  the  Senate.  I  am  convinced,  as  was  Senator  Taft  at  the  time, 
that  many  Senators  who  supported  the  conference  measure  were  still 
on  the  fence  during  the  later  conference  and  could  easily  have  been 
lost  to  the  opposition. 

The  House  of  Eepresentatives  was  proud  of  the  Hartley  bill.  Its 
major  provisions  had  been  considered  many  times  and  represented 
the  results  of  many  years  of  effort.  While  I  did  not  have  the  same 
problem  as  Senator  Taft,  it  was  necessary  that  I  consider  the  desires 
of  the  great  House  majority  in  favor  of  the  Hartlej'  bill.  Too  many 
concessions  to  the  Senate  would  have  reduced  the  margin  of  approval 
for  the  conference  bill  in  the  House,  possibly  not  below  the  two- 
thirds  margin,  but  sufficiently  to  affect  the  legislative  sentiment  then 
prevalent  on  the  Hill. 

What  I  wanted,  and  succeeded  in  getting,  was  to  record  ever-in- 
creasing majorities  in  the  House  as  a  means  of  encouraging  our  co- 
sponsors  in  the  Senate. 

Anticipating  a  certain  amount  of  criticism  when  I  took  the  conference 
bill  to  the  House  floor,  I  opened  the  conference  session  by  publicly  an- 
nouncing that  I  intended  to  make  certain  concessions  at  once. 

This  was  an  unusual  step. 

Conference  managers  for  the  two  Houses  usually  maintain  stoutly 
that  their  versions  of  legislation  are  the  better,  and  that  they  must 
insist  on  eveiy  provision  approved  by  their  respective  bodies. 

The  Taft-Hartley  bill  required  unusual  treatment. 

Too  many  weeks  and  months  of  effort  by  too  many  people  had  gone 
into  its  creation  for  the  personal  feelings  of  any  of  us  to  be  considered. 

The  recorded  vote  in  the  Senate  against  industry-wide  bargaining 
prohibitions  certainly  dictated  my  course  in  this  respect.  Similarly, 
the  Senate  had  shown  clearly  that  it  wanted  no  part  in  restoring  the 
right  of  private  injunction  in  labor  disputes.  It  was  obvious  to  me 
that  two-thirds  of  the  Senate  had  no  intention  of  approving  a  measure 
containing  those  particular  provisions,  for  this  would  have  required 
many  Senators  to  reverse  announced  positions.  Such  reversals  are  not 
easy. 

Consequently,  even  before  the  conference  opened  I  announced  that 
the  House  would  not  insist  on  the  provisions  banning  industry-wide 
bargaining,  nor  the  right  of  private  injunctions  against  labor  abuse. 

Criticism  was  immediate. 

I  was  pictured  as  abandoning  the  most  essential  sections  of  the  House 
bill,  and  as  succumbing  to  labor  union  pressures. 
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Such  criticism  was  all  right  Avith  me. 
First,  I  had  conceded  nothing  that  wasn't  already  lost. 
Second,  it  contributed  to  the  public  impression  that  the  seemingly 
milder  Senate  bill  would  determine  the  general  outlines  of  the  final 
bilL 

Third,  it  gave  my  critics  time  to  cool  off  before  the  conference  bill 
was  to  come  up  for  its  House  vote. 

Since  the  passage  of  the  Taft-Hartley  Act  I  have  had  no  opportu- 
nity to  discuss  the  conference  measure  and  to  point  out  how  much  of 
tlie  House  bill  was  retained  in  the  Act,  in  spite  of  the  general  impres- 
sion to  the  contrary. 

The  facts  are  that  the  Hartley  bill  set  the  general  outlines  of  the  final 
Taft-PIartley  Act,  established  its  scope,  and  dictated  the  final  provi- 
sions in  a  majority  of  instances.  To  prove  this  assertion,  a  detailed  dis- 
cussion will  be  required. 

For  a  start,  let's  examine  the  amendments  to  the  National  Labor 
Relations  Act  proposed  by  tlie  different  bills. 

My  bill  reworded  the  preamble  to  the  National  Labor  Relations  Act 
so  as  to  set  the  stage  for  a  more  equitable  era  of  labor  management  rela- 
tions. The  Senate  bill  contained  a  much  shorter  preamble  with  much 
the  same  purpose  but  more  limited  in  its  application. 

The  final  version  of  the  new  labor  law  follows  the  Hartley  bill,  with 
the  exception  of  a  single  clause,  omitted  as  being  repetitious. 

While  I  will  not  dwell  on  the  |:)reamble,  since  its  terms  are  not  con- 
sidered legally  binding,  it  is  significant  that  this  portion  of  the  rewrit- 
ten labor  law  was  in  accord  with  the  House  bill. 

The  Taft-Hartley  Act  follows  the  Hartley  bill  in  its  definition  of 
persons  covered  and  discards  the  Senate's  version. 

The  definition  of  employer  represents  the  combined  language  of  both 
bills.  Of  significance  was  the  inclusion  of  the  House  language  eliminat- 
ing the  old  "Wagner  Act  phrase  "acting  in  the  interest  of  an  employer," 
for  my  language  "acting  as  an  agent  of"  an  employer.  The  Senate  ver- 
sion included  the  old  Wagner  Act  language  under  which  employers  had 
been  held  liable  for  acts  committed  in  their  behalf,  often  without  the 
employer's  knowledge. 

The  definition  of  employee  in  the  final  law  also  represents  the  com- 
bined language  of  both  bills.  The  House  wanted  to  exclude  all  agricul- 
tural labor  by  applying  the  definition  contained  in  the  Internal  Reve- 
nue Code.  The  Senate  version  was  also  discarded  in  the  final  language 
excluding  "any  individual  employed  as  an  agricultural  laborer,"  lan- 
guage far  closer  to  the  House  version. 

The  Senate  language  determined  the  final  definition  of  supervisor 
primarly  because  it  was  shorter  but  not  because  it  was  more  effective. 
The  House  version  contained  considerable  detail  without  achieving  a 
more  effective  definition. 

We  compromised  with  the  Senate  in  determining  the  present  size  of 
the  National  Labor  Relations  Board.  My  bill  provided  for  three  new 
members.  The  Senate  ])roposed  seven  members,  in  effect  adding  four 
more  members  to  the  old  Board.  The  final  bill  established  a  five-man 
Board. 

We  yielded  to  the  Senate  in  regard  to  the  title  of  the  Board  and  in 
naming  the  separate  xVdministrator  as  the  NLRB  General  Counsel. 
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Both  were  concessions  in  name  only  since  the  particidar  objectives  Me 
wanted  were  approved  at  the  same  time. 

Other  definitions  from  the  ori<>:inal  House  bill  were  discarded,  since 
they  were  tied  in  closely  with  either  the  private  injunction  provisions 
or  else  associated  with  the  industry-wide  bargrainin^  prohibitions. 

The  General  Counsel,  established  as  an  independent  officer  to  act  in 
conjnnction  with  the  new  National  Labor  Eelations  Board,  was  g-iven 
almost  precisely  the  same  authority  and  resj^onsibilities  as  we  had  en- 
visaged for  the  separate  Administrator  provided  by  the  Hartley  bill. 
He  was  given  complete  authority  over  the  Board's  field  staff,  and  over 
all  NLRB  attoi-neys.  His  internal  authority  over  the  procedures  of  the 
Board  in  handling  charges  of  mifair  labor  pi-actices  will  be  discussed 
]nore  fully  later. 

The  House  language  prevailed  in  requiring  Board  orders  and  regula- 
tions to  be  subject  to  the  terms  and  provisi'ons  of  the  xVdministrative 
Procedures  Act.  The  Senate  had  wanted  such  regulations  to  be  ])ub- 
lished  in  the  Federal  Register  but  had  not  prescribed  any  additional 
restrictions. 

To  sum  up  the  conference  actions  thus  far,  we  find  that  the  House 
view  prevailed  in  most  definitions,  in  the  statement  of  purpose,  in  the 
basic  organization  of  the  National  Labor  Eelations  Board,  and  in  deter- 
mining many  of  its  procedures.  Deviations  from  the  original  Hartley 
bill  were,  in  terms  of  ovei--all  effectiveness,  minor  and  insigiiificant. 

On  the  other  hand,  the  Senate  conferees  could  point  Avith  pride  to  the 
"many"  concessions  they  had  achieved.  The  size  of  the  Board,  its  title, 
the  "elimination"  of  the  separate  Administrator,  and  the  definitions 
associated  with  the  industiy-wide  bargaining  prohibitions  were  all 
considered  in  this  light. 

For  my  own  part,  I  was  pleased  with  our  progress. 

The  next  area  of  discussion  centered  arouiid  the  respective  rights  of 
employees  and  employers  under  the  Act. 

The  Senate  Avanted  to  confine  employee  rights  to  the  terms  and  lan- 
guage contained  in  the  old  Wagner  Act,  and  in  its  bill  so  provided.  The 
House  wanted  to  qualify  this  language  so  as  to  clarify  the  intent  of  the 
House  in  this  regard.  The  final  law  contains  the  old"  Wagner  Act  lan- 
guage, plus  the  folloAving:  ".  .  .  and  shall  also  have  the  right  to  refrain 
from  any  and  all  such  activities  except  to  the  extent  such  right  may  be 
affected"  by  the  type  of  union  shop  agreement  provided  elsewhere  in 
the  law. 

The  adoption  of  the  House  language  Avil],  in  my  opinion,  serve  an 
increasingly  useful  purpose  in  the  future.  This  clause  Avill  protect  those 
workers  Avho  do  not  Avant  to  join  labor  uniojis  or  subscribe  to  their 
activities.  As  I  have  pointed  out  previously  I  sought  unsuccessfully  to 
have  much  the  same  provision  made  a  part  of  the  original  Wagner  Act. 

The  omission  of  the  second  portion  of  the  House  statement  of  em- 
ployee rights  is  not  to  significant  since  it  Avas  generally  repetitious  of 
material  contained  in  other  sections  of  the  laAv. 

I  used  the  unfair  labor  practice  section  relating  to  employers  to  Avrite 
in  a  ban  against  all  welfare  fund  practices  of  unions.  But  in  the  face  of 
a  record  A^ote  in  the  Senate  permitting  such  Avelfare  fund  operations 
under  certain  limitations,  it  was  the  Aviser  course  to  recede  from  the 
original  House  position. 
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The  Senate  worked  in  its  version  of  the  miion  shop  election  procedure 
as  a  part  of  the  unfair  labor  practice  section  concerning;  employers 
while  I  included  similar  lanoiiao-e  under  the  employee  unfair  labor 
practice  section.  "We  followed  the  Senate  procedure  but  the  total  effect 
was  the  same. 

The  provisions  in  the  law  listing  those  practices  which  are  unfair 
labor  practices  when  committed  by  a  labor  union  or  its  agents  follow 
the  Senate  wording  almost  entirely  in  regard  to  the  union  shop  provi- 
sions, as  does  also  the  prohibition  against  the  use  of  coei'cion  and  intimi- 
dation of  employees  in  the  exercise  of  collective  bargaining  rights,  plus 
a  new  provision  not  in  the  House  bill  prohibiting  interference  with  the 
selection  of  a  collective  bargaining  representative  by  an  employer.  This 
hitter  provision  is  the  only  clause  now  in  the  law  which  can  conceivably 
operate  to  interfere  with  industry-wide  bargaining.  According  to  the 
sponsors  of  this  provision  employers  can,  if  they  so  wish,  refrain  from 
joining  together  with  other  employers  in  the  selection  of  a  common  bar- 
gaining representative.  Whether  or  not  this  will  work  to  restrain  mo- 
nopolistic labor  practices  remains  to  be  seen.  I  have  definite  reservations 
as  to  its  effectiveness. 

The  House  provision  requiring  a  labor  organization  to  bargain  col- 
lectively with  the  employer  was  retained  in  conference,  plus  the  Senate 
definition  of  collective  bargaining.  We  both  approached  the  definition 
of  collective  bargaining  similarly — both  definitions  requiring  that  for- 
mal notice  be  given  to  government  agencies  in  the  event  of  disagree- 
ments during  collective  bargaining  discussions  which  might  lead  to 
strikes,  and  containing  the  provision  for  a  strike  vote  on  the  employer's 
last  offer  before  striking.  I  had  included  these  provisions  at  the  begin- 
ning of  the  bill  under  the  general  heading  of  definitions;  the  Senate, 
under  unfair  labor  practices.  AMiile  I  still  think  my  arrangement  was 
preferable,  here  again  I  yielded  to  the  Senate  in  form,  the  substance  of 
the  House-approved  bill  having  been  retained. 

jNIuch  has  been  said  in  regard  to  the  failure  of  the  conferees  to  retain 
tliat  section  of  the  House  measure  publicized  under  the  description  of 
labors  new  "Bill  of  Rights."  I  want  to  admit,  at  the  outset,  that  in  so 
far  as  the  actual  House  language  was  concerned  a  majority  of  these 
new  provisions  were  omitted.  But  I  want  to  insist,  as  I  have  many  times 
in  the  past,  that  we  gained  more  of  the  spirit  of  the  House  version  than 
is  apparent  from  a  brief  study  of  these  provisions. 

For  example,  let's  examine  the  House  version  of  its  Bill  of  Rights  in 
regard  to  union  initiation  fees. 

The  House  bill  would  have  limited  initiation  fees  to  $25,  unless  the 
NLRB  determined  that  a  greater  fee  would  be  reasonable.  The  final 
version  gives  the  Board  authority  to  set  initiation  fees  whenever  it 
determines  the  one  established  by  the  labor  union  is  excessive  or  dis- 
criminatory. 

Other  House  provisions  were  similarly  covered,  perhaps  not  so 
clearly,  or  with  as  effective  penalties,  but  nevertheless  set  forth  in  sub- 
stance in  other  appropriate  sections  of  the  measure. 

The  non-Communist  requirements,  the  failure  to  hold  periodic  elec- 
tions for  tlie  union  ofRcers,  rules  and  regulations  governing  member- 
ship, and  similar  provisions  were  removed  from  the  unfair  labor  prac- 
tices section  of  my  bill,  but  were  included  mider  conditions  prescribed 
as  Iwing  precedent  to  gaining  representative  righs  and  obtaining  recog- 
nition from  the  National  Labor  Relations  Board. 
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I  will  readily  admit  that  there  is  much  to  be  said  on  both  sides. 

The  withdrawal  of  collective  bargaining  privileges,  enforceable 
by  government  authority,  from  those  labor  unions  who  do  not  comply 
with  what  Congress  determined  to  be  proper  safeguards  is  not  so 
stringent  a  penalty  as  the  one  that  follows  an  unfair  labor  practice 
charge.  On  the  other  hand,  withdrawal  of  Board  privileges  is  a  far 
simpler  matter  requiring  really  an  absence  of  administration  by  the 
government  rather  than  an  increase  in  government  interference.  To 
date,  we  have  reason  to  believe  that  these  sections  are  proving  as 
effective  as  if  the  unfair  labor  practice  approach  had  been  retained. 

In  any  event,  the  intent  of  the  House  bill  is  preserved  through  tins 
procedure. 

Of  course,  it  is  also  clear  that  the  union  shop  provisions  proliibiting 
a  labor  union  from  seeking  the  discharge  of  any  member  for  any  rea- 
son other  than  non-payment  of  regular  dues  and  initiation  fees  have 
prevented,  and  will  continue  to  prevent,  internal  labor  union  abuse 
of  its  own  members — a  practice  so  prevalent  under  the  old  Wagner 
Act. 

Permission  for  individual  employees  to  discuss  their  grievances  di- 
rectlj^  with  the  employer  and  to  adjust  their  grievances  without  the 
sanction  of  union  representatives  had  long  been  thou.ght  a  means  of 
eliminating  one  of  the  greatest  sources  of  internal  discord,  viz.,  the 
"playing  of  favorites"  by  union  leaders.  Both  measures  were  directed 
at  tliis  particular  point,  and  the  House  language  approved. 

The  House  had  wanted  to  exclude  from  tlie  protection  of  the  ncAv 
law  all  supervisors,  guards,  employees  handling  confidential  material, 
and  several  other  groups  of  workers.  The  Senate  chose  a  different 
approach.  Instead  of  excluding  groups  of  workers,  such  as  guards,  it 
approached  the  problem  through  a  limitation  on  the  certification  au- 
thority of  the  Board  by  forbidding  the  certification  of  a  union  of  pro- 
duction workers  which  admitted  guards  to  membership. 

We  took  over  from  the  Senate  bill  the  language  directing  the  Board 
to  determine  proper  organizational  units  so  as  to  protect  ])rofessional 
or  craft  workere  from  inclusion  in  industrial  unions  ap-ainst  th(Mr 
wishes,  and  directins:  the  Board  to  isfiiore  previous  NLRB  rulings 
when  necessary  to  effectuate  the  intent  of  Congress.  My  bill  had  con- 
tained similar  provisions,  but  the  Senate  language  appeared  equally  ef- 
fective land  was  far  simpler. 

The  Senate  language  in  regard  to  petitions  for  elections,  psrrticularlv 
those  from  em]:)loyer  petitions,  was  also  simpler  than  the  House  pro- 
vision nnd  was  approved  by  the  conferees  for  that  reason. 

On  the  other  hand,  it  was  the  Plouse  ]>]'ovisious  establishing  certain 
limitations  on  employee  rights  in  reauesting  NLRB  union  shop  elec- 
tions which  were  adopted,  for  mv  bill  was  more  specific  in  terms  of 
percentage  of  employee  support  for  such  applications  and  in  outlining 
related  procedures. 

Similarly,  while  we  took  the  Senate  reouirement  ]3rovidin.<r  that 
labor  unions  must  file  a  detailed  statement  with  the  Secretary  of  Labor 
as  a  condition  precedent  to  certification,  we  followed  the  House  Inn- 
guage  in  specifying  just  what  should  be  contained  in  such  statements  or 
reports. 

The  next  section  of  the  rewritten  Wagner  Act  dealt  with  NLRB 
procedures  against  unfair  labor  practices.  The  House-approved  ver- 
sion gained  important  concessions. 


805 

The  House  requirements  in  regard  to  rules  of  evidence  prevailed 
in  conference.  The  Senate  Iiad  made  no  provision  in  tliis  regard,  re- 
taining the  old  Wag-ner  Act  language  which  permitted  NLKB  trial 
examiners  to  ignore  all  common  law  rules  covering  the  submission 
of  evidence,  by  reason  of  its  (the  "Wagner  Act's)  provision  that  ''the 
rules  of  evidence  prevailing  in  courts  of  law  or  equity  sliall  not  be 
controlling." 

The  House  language  which  was  carried  over  into  the  final  law 
read :  ''any  such  proceeding  shall,  so  far  as  practical,  be  conducted  in 
acordance  with  the  rules  of  evidence  in  the  district  courts  of  the 
United  States." 

The  basic  decision  I  had  reached  at  the  beginning  of  the  conference 
made  it  necessary  for  us  to  follow  the  Senate  provisions  establishing 
^N'LRR  authority  to  seek  injunctions  against  secondary  boj'cotts  and 
jurisdictional  disputes.  The  Senate  language  was  as  clear  as  could  be 
drafted,  once  the  concept  of  resort  to  private  injunctions  by  any 
aggrieved  persons  had  been  discarded  by  the  conferees. 

Validation  of  state  "right  to  work"  statutes,  regardless  of  the 
union  provisions  contained  in  the  Taft-Hartley  law,  came  almost  word 
for  word  from  the  Hartley  bill.  The  Senate  had  not  considered  this 
particular  problem  and  hence  had  no  similar  provision. 

Conversely,  Senate  language  permitting  supervisors  to  organize  but 
not  forcing  emplo3-ers  to  bargain  with  supervisory  unions  was  included. 

As  the  conference  ended  its  discussions  on  Wagner  Act  amendments, 
I  felt  the  House  version  had  determined  the  greater  portion  of  the  new 
measure  and  had  been  effective  in  crystallizing  sentiment  in  the  con- 
ference. So  far,  I  had  conceded  nothing  except  those  provisions  the 
Senate  had  already  voted  against. 

The  remainder  of  the  conference  bill  was  devoted  to  establishing 
a  new  mediation  service  as  an  independent  agency  of  government,  i:»er- 
mitting  suits  against  labor  organizations,  the  creation  of  a  joint  labor- 
manao-ement  committee  of  the  Congress,  and  making  provisions  for 
handling  strikes  creating  national  emergencies. 

Sections  creating  the  new  mediation  service  followed  the  Senate 
laneruage  rather  closely,  as  did  the  so-called  national  emergency  pro- 
visions. 

In  the  sections  permittino:  suits  against  labor  unions  we  retained  the 
House  lanq^lage  making  labor  unions  responsible  for  the  acts  of  their 
agents.  All  too  often  employers  had  sought  to  hold  unions  responsible 
for  breaches  of  contract,  onlv  to  face  the  defense  that  the  union  wasn't 
responsible  for  "wildcat  strikes"  or  similar  union  activities.  The  House 
lano-iia.q-e  will  invalidate  many  such  defensive  arguments  in  the  future. 

The  House  wishes  also  prevailed  in  retaining  provisions  prohibiting 
strikes  against  the  government  bv  government  employees,  and  in  re- 
stricting the  political  activities  of  union  organizations. 

This  latter  provision  has  received  a  great  deal  of  criticism.  It  is 
alleged  that  it  violates  the  freedom  of  the  press  amendment  to  the 
Constitution,  although  I  do  not  agree  with  such  an  interpretation. 
What  we  did  was  to  take  from  the  Corrupt  Practices  Act  the  same  lan- 
guage that  had  been  applicable  to  all  corporations  for  many  years,  and 
apply  it  to  labor  unions.  I  must  comment  at  this  point  that  never  in  all 
my  years  of  experience  on  the  Hill  have  I  heard  such  a  howl  as  the  one 
the  labor  unions  let  out  as  a  result  of  this  particular  prohibition. 


806 

In  my  judgment  there  is  nothing  in  this  law  which  prohibits  any 
labor  leader  from  endorsing  a  candidate  for  political  office.  Indeed 
there  is  nothing  in  the  law  which  interferes  with  the  legitimate  and 
customary  function  of  the  labor  press. 

Persons  in  the  labor  movement  still  have  the  same  rights  as  every 
other  citizen  to  engage  in  political  activity  and  to  raise  campaign 
funds  on  a  voluntary  basis. 

All  we  endeavor  to  prevent  is  the  use  in  a  jDolitical  campaign  of  funds 
contributed  as  dues  by  the  millions  of  organized  workers. 

If  the  current  law  fails  in  this  intent,  Congress  will  write  a  new  one. 

The  creation  of  a  joint  congressional  committee  to  act  as  a  "watch- 
dog" over  the  initial  operations  under  the  nev\^  Act  came  originally 
from  the  Senate  bill ;  there  was  no  opposition  from  the  House  conferees. 

The  joint  committee  provision,  in  my  opinion,  was  an  important  one 
in  the  final  conference  bill.  We  all  realized  what  a  tremendous  task 
had  been  accomplished  in  weaving  together  and  harmonizing  the 
provisions  of  my  original  bill  and  those  of  the  Senate  version,  as  it  had 
come  to  us.  A  great  part  of  the  Senate  bill  had  been  written  on  the 
floor.  It  would  have  been  all  too  easy  for  an  unworkable  or  undesirable 
provision  to  have  slipped  by  in  the  confusion  of  the  conference. 

The  Joint  Labor-Management  Committee  was  insurance  against  just 
such  a  predicament.  We  knew  that  the  existence  of  this  committee 
would  provide  a  forum  for  all  groups  if  the  law  proved  unworkable 
or  unjust  in  any  particular. 

I  was  fortunate  in  the  helpful  assistance  of  the  House  conferees  who 
served  with  me. 

In  addition  to  Clare  Hoffman,  who  felt  that  the  original  Hartley  ])ill 
was  inadequate  to  deal  with  the  labor  problem,  I  had  Jerry  Landis, 
from  Indiana,  on  the  Eepublican  side,  and  two  Democrats,  John  Lesin- 
ski  (Michigan)  and  Graham  Barden  (North  Carolina). 

All  of  us  worked  many  weary  hours  in  getting  the  conference  meas- 
ure in  final  shape. 

When  the  time  came  to  report  back  to  our  respective  houses, 
I  suddenly  found  that  I  had  lost  Hoffman's  support  for  what  he  termed 
glaring  weakness  in  the  conference  measure.  The  bill  had  never  had 
Lesinski's  approval  anywav.  so  I  had  to  turn  to  Graham  Barden,  a 
southern  Democrat,  for  the  decidinc:  vote. 

It  is  a  tribute  to  Barden  that  he  did  not  hesitate  to  support  me. 
More  than  any  other  man.  he  held  the  balance  of  power  that  day.  Dis- 
agreement on  his  part  could  have  delayed  us  indefinitely. 

T  had  but  one  regret. 

The  Senate's  reluctance  to  ban  indnstrv-wide  bargaining  also  ex- 
tended to  the  monopolistic  sections  of  the  original  Hartley  bill.  These 
we  were  forcpd  to  abandon  in  conference. 

As  we  had  planned,  the  conference  measure  re<:'eived  a  larger  ma- 
ioritv  than  the  Hartley  bill  had  on  origiual  passae-e.  The  vote,  320  to 
79.  was  better  than  four  to  one  for  the  conference  bill. 
There  were  a  variety  of  reasons  for  this. 

To  begin  with,  several  members  had  not  agreed  with  the  ban  on 
industry-wide  bargaining  in  the  original  House  bill.  Its  removal  to 
meet  the  obj ecti ons  of  the  Senate  gained  a  few  House  votes. 

Furthermore,  the  actions  of  the  labor  unions  in  attempting  to  high- 
pressure  into  standing  pat  scA-eral  members  who  had  originally  voted 
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with  them  was  more  than  some  of  the  members  could  take.  "We  gamed 
some  votes  for  this  reason. 

Lately,  the  House  leadership  liad  canvassed  every  missing  or  adverse 
vote,  and  had  done  yeoman  service  in  rounding  up  additional  support. 

Charles  Halleck,"^  Eepublican  leader  in  the  House,  had  proved  a 
pillar  of  streiigth  throughout  the  whole  fight  on  the  labor  bill.  More 
than  once  he  had  spoken  in  favor  of  my  measures,  and  competenth- 
refuted  attacks  by  minority  leader  Representative  Eayburn  and  other 
prominent  Democrats  in  the  House. 

The  Senate  took  longer  to  approve  the  conference  bill  than  did  the 
House.  The  principal  object  for  attack  proved  to  be  the  ban  on  political 
expenditures  by  unions,  but  the  Senate  sponsors  of  labor  legislation 
stood  firm.  The  conference  measure,  when  the  final  roll-call  came,  lost 
no  votes  in  the  Senate. 

The  conference  measure  then  went  to  tlie  White  House. 

We  felt  vre  had  been  more  than  successful  thus  far. 

We  had  held  the  major  portions  of  the  origmal  House  bill  against 
strong  attacks,  both  within  and  outside  of  Congress. 

We  had  sent  to  the  '\^'Tiite  House  a  measure  tliat  had  been  over- 
whelmingly approved  by  both  branches  of  the  legislature. 

The  Congress  and  the  American  people  awaited  President  Truman's 
verdict 

XIII.  WHAT  WE  LEFT  OUT 

A  previous  chapter  dealt  v\nth  the  conference  committee  and  the 
actions  it  took  to  reconcile  conflicting  provisions  of  the  two  labor  bills 
passed  by  the  House  and  Senate.  I  made  it  clear  in  that  discussion  that 
we  were  forced  to  omit  several  important  provisions  from  the  original 
Hartley  bill. 

The  House  conferees  felt  it  impossible  to  hold  enough  Senate  votes 
to  override  a  presidential  veto  without  yielding  on  particular  pro- 
visions of  which  a  majority  of  the  Senate  had  previously  disapproved. 

This  chapter  will  discuss  those  omitted  provisions. 

These  provisions  can  be  classified  broadly  into  three  groups. 

The  first  group  includes  the  Hartley  bill  provisions  regulating  indus- 
try-wide }>argaining,  banning  industry-wide  strikes,  and  subjecting 
unions  to  prosecution  for  monopoly  action  under  tlie  same  antitrust 
statutes  which  have  been  applicable  to  business  enterprise  for  more 
than  50  years. 

The  second  group  includes  those  provisions  designed  to  protect  the 
rights  of  the  individual  working  man  against  abuse  by  the  union  leader. 

The  third  group  includes  those  provisions  outlawing  entirely  certain 
labor  union  practices  as  being  against  the  public  interest. 

Industry-wide  bargaining  has  long  been  the  source  of  many  unde- 
sirable conditions  within  both  industry  and  labor. 

The  left-wing  elements  in  the  Congress  have  been  most  outspoken 
against  what  they  term  a  "concentration  of  economic  power"'  within 
the  industry.  There  is  no  similar  outcry  against  an  equal  concentration 
of  economic  power  when  it  is  lodged  in  labor  organizations. 

I  am  equally  opposed  to  both. 

Whenever  either  labor  or  management  places  too  much  power  and 
aathority  in  the  hands  of  too  small  groups  of  men,  such  groups  tend 
to  reduce  every  worker  to  the  lowest  common  denominator  and  every 
business  problem  to  the  average. 
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As  a  result,  agreements  arrived  at  between  such  groups  solve  no 
specific  problems  and  tend  to  satisfy  no  one  since  they  are  desigiied 
to  meet  average  problems  and  average  desires.  Grievances  arising 
from  local  conditions  are  a  source  of  constant  trouble,  and  tend  to 
create  contempt  for  the  collective  bargaining  contract  in  many  of  the 
plants  and  shops  covered  by  the  master  agreements. 

Furthermore,  and  most  important,  industry-wide  bargaining  be- 
tween economic  giants  seldom,  if  ever,  considers  the  public  interest. 

In  many  industries  labor  costs  are  the  largest  factor  in  arriving 
at  sale  prices  for  products.  Industry-wide  bargaining  on  wages  thereby 
removes  differing  wage  costs  from  the  area  of  competition  and,  in 
effect,  stifles  competition  in  that  industry. 

Wherever  competition  is  stifled,  the  public  suffers  in  the  fonn 
of  higher  prices  and  inferior  products. 

I  am  well  aware  that  one  of  organized  labors  principal  objectives 
is  to  remo^•e  wages  from  the  area  of  competition,  and  their  congres- 
sional spokesmen  make  a  good  case  for  this  objective. 

In  one  sense,  it  appears  to  be  the  contention  of  labor  that  compe- 
tition on  wages  is  but  another  example  of  the  cold-blooded  corporation 
apin-oach  to  driving  down  the  American  standard  of  living. 

This  argument  ignores  the  fact  that  this  country  is  still  based 
on  a  competitive  economy.  Admittedly,  advocates  of  a  controlled 
economy  made  great  strides  during  the  war  in  restricting  manage- 
ment's "freedom  of  action.  Our  experience  to  date  indicates  that  it 
is  far  easier  to  impose  such  controls  than  to  get  rid  of  them. 

Nevertheless,  our  economy  is  still  a  reasonably  competitive  one. 

Competitive  enterprise  is  one  of  the  strongest  forces  in  the  world. 
Industiy  operated  under  a  system  of  competitive  free  enteq>rise  has 
achieved  for  American  citizens  the  highest  standards  of  living,  the 
highest  wage  rates,  and  the  shortest  hours  of  labor  of  any  nation. 

If  you  love  your  country,  you  must  embrace  the  historic  competitive 
principle  which  has  made  our  country  great.  If  you  say  competition  is 
ruthless  and  cold-blooded,  you  are,  in  effect,  saying  that  America  is 
ruthless  and  cold-blooded. 

I  don't  believe  that. 

The  first  principle  of  statesmanship  today  for  all  of  us  should 
be  to  fight  against  any  action  by  any  economic  group  which  tends  to 
weaken  the  com]:)etitive  forces  which  operate  in  our  economy  in  any 
significant  way.  This  is  fundamental  and  goes  far  beyond  considera- 
tions of  labor  law.  I  hope  the  Congress  will  be  ever  alert  in  recognizing 
tliis  principle  of  statesmanship. 

The  original  Hartley  bill  banned  industry-wide  bargaining  in  a 
comparatively  simple  fashion. 

To  begin  with  we  limited  the  power  of  the  National  Labor  Relations 
Board  to  certify  the  same  individual  as  a  representative  of  employees 
of  competing  employers.  This  prex'ents  situations  where  the  single 
head  of  a  national  union  is  designated  as  the  sole  baro:aining  agent  to 
re):)resent  that  union  in  its  dealings  with  many  individual  employers. 

To  prevent  injustice  to  small  union  locals  situated  closely  together 
who  might  want  to  use  a  single  representative  in  the  interests  of  econ- 
omy, we  made  an  exception. 

tinder  my  bill,  the  NLRB  could  have  certified  a  common  representa- 
tive for  two  or  more  union  locals  whenever  such  locals  represented 
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huro-ainiiiff  units  of  less  than  100  employees  and  were  situated  within 
50  miles  of  one  another. 

This  limitation,  you  will  note,  placed  the  operation  of  an  industry- 
wide system  of  bargaining  on  a  voluntary  basis.  Whenever  a  union 
felt  it  was  sufficiently  powerful  to  proceed  with  its  collective  bargain- 
ing negotiations  Avithout  recourse  to  the  processes  of  the  NLRB,  it 
could  then  designate  its  own  bargaining  representative  to  deal  with 
the  employers  on  an  industry-wide  basis. 

The  employers,  on  the  other  hand,  would  be  under  no  legal  com- 
l)ulsion  to  bargain  with  such  a  representative,  since  he  would  not  be 
certified  by  the  government  as  a  representative  of  the  employees  for 
the  purposes  of  the  rewritten  National  Labor  Relations  Act. 

To  forestall  the  inevitable  criticism  that  such  a  legal  provision  would 
hamstring  unions  in  their  dealings  with  their  international  offices  and 
other  affiliated  organizations,  we  provided  that  no  restriction  would 
be  placed  on  such  relationships  unless  the  collective  bargaining  ar- 
rangements or  other  concerted  activities  between  these  groups  were 
thereby  subjected  to  common  control  and  approval. 

This  formula  was  not  a  popular  one,  with  either  management  or 
labor.  Too  many  industries  had  become  accustomed  to  industry-wide  or 
area-wide  bargaining  to  want  to  go  back  to  collective  bargaining  at  the 
plant  level.  Too  many  big  jobs  in  both  industrial  and  labor  circles  are 
dependent  on  a  continuation  of  this  practice. 

I  am  frank  to  admit  that  I  am  not  completely  satisfied  with  this 
formula.  It  was  a  problem  where  we  felt  it  would  be  better  to  make  a 
start  this  way  and  see  how  it  worked  in  practice.  Those  of  us  who 
sponsored  the  Taft-Hartley  Act  in  both  houses  of  Congress  were  de- 
termined not  to  fall  into  the  way  of  thought  that  would  hold  the 
amended  National  Labor  Eelations  Act  as  something  sacred  and  all- 
sufficient  and  therefore  not  to  be  amended.  On  the  contrary  if  our  for- 
mula for  restricting  industry-wide  bargaining  had  worked  to  the  dis- 
advantage of  the  public,  we  would  have  been  quick  to  amend  the  law. 

During  the  debate  on  the  House  floor,  another  provision  was  added 
strengthening  our  restrictions  on  industry-wide  bargaining. 

This  provision  was  proposed  by  Representative  Kersten,  a  member 
of  the  labor  committee.  The  provision  made  it  an  unlawful  concerted 
activity  for  a  group  of  employers  to  fix  or  agree  to  terms  of  employ- 
ment through  common  control  or  approval  whenever  the  employees 
were  denied  a  comparable  privilege. 

This  proposal  wiped  out  any  chance  of  industry-wide  bargaining 
on  any  basis.  While  unions  could  have  bargained  industry-wide,  pro- 
vided they  were  willing  to  lose  the  benefits  of  NLRB  support,  employ- 
ers would  have  been  subject  to  antitrust  prosecutions  for  similar  action. 

Of  more  significance  than  the  restrictions  placed  on  industry-wide 
bargaining  were  the  provisions  making  an  industry-wide  strike 
mi  lawful. 

While  such  legislation  will  not  get  at  the  root  of  many  of  the  evils  in- 
herent in  industry-wide  bargaining  as  such,  a  complete  ban  against 
industry-wide  strikes  will  weaken  the  economic  power  of  a  labor  leader, 
even  if  he  were  in  a  position  to  negotiate  as  a  representative  of  all  the 
employees  in  an  entire  industry. 

Furthermore,  as  we  designed  the  original  Hartley  bill,  the  prohibi- 
tions against  industry-wide  strikes  would  apply  to  all  labor  organiza- 
tions and  their  agents,  regardless  of  their  standing  before  the  National 
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Labor  Eelations  Board.  Consequently,  those  labor  bosses  who  chose 
to  ignore  the  NLRB  would  still  have  been  covered  by  the  prohibition. 

In  the  orio-inial  Hartley  bill  we  defined  an  industry-wide  strike  as  a 
"monopolistic"  strike,  as  any  "concerted  interference  with  an  employ- 
er's operation  which  results  from  any  conspiracy,  collusion,  or  con- 
certed plan  of  acting  between  employees  of  competing  employers  or 
between  representatives  of  such  employees," 

A  "monopolistic"  strike  was  furtlier  defined  as  an  unlawful  con- 
certed activity.  Unlawful  concerted  activities,  in  turn,  were  subjected 
to  the  Sherman  Anti-Trust  Act,  by  means  of  two  amendments  to  the 
Clayton  Act.  Through  another  amendment,  Norris-LaGuardia  Act 
restrictions  on  injunctions  were  made  inoperative  in  regard  to  such 
prosecutions. 

The  public  has  already  suffered  as  a  result  of  the  omission  of  these 
pa,rticular  provisions.  I  am  convinced  that  such  legislation,  had  it  been 
enacted  last  year,  would  have  saved  the  American  people  untold  suf- 
fering and  the  loss  of  millions  in  production. 

The  coal  strike  in  early  spring,  for  example,  would  have  been  im- 
possible, unless  John  L.  Lewis  had  been  willing  to  expose  himself  to 
criminal  prosecution  under  this  law. 

During  the  80th  Congress  I  again  made  an  effort  to  get  these  monop- 
olistic strike  provisions  enacted  into  law.  I  was  not  successful.  But  such 
legislation  is  inevitable,  so  long  as  the  leaders  of  organized  labor  per- 
sist in  industry-wide  strikes,  particularly  strikes  paralyzing  national 
industry  and  threatening  the  welfare  of  our  country. 

The  second  groups  of  provisions  omitted  from  the  original  House 
bill  by  the  conferees  dealt  with  new  rights  and  privileges  for  union 
members.  We  called  it  a  new  "Bill  of  Rights." 

The  most  important  provision  omitted  entirely  prohibited  the  use 
of  force  or  violence  on  the  picket  line  and  backed  up  that  prohibition 
with  Federal  authority.  Such  actions  by  organized  labor  would  have 
been  against  Federal  law,  and  could  thereby  have  been  prevented  by 
use  of  the  national  police  ])ower.  Furthermore,  prosecutions  undei" 
the  antitrust  statutes  could  have  been  directed  against  any  group 
engaged  in  such  violence  in  a  concerted  activity. 

A  concurrent  provision  also  prohibited  mass  picketing  or  picketing 
establishments  Avhere  no  labor  dispute  existed. 

This  Federal  prohibition  against  violence  on  the  picket  line  was 
highly  desirable  at  the  time  and  still  is.  The  "right  to  work"  laws  of 
various  states,  the  establishment  of  good  industrial  relations  prac- 
tices, and  the  protection  due  to  citizens  of  this  nation  are  all  at  stake 
when  left  to  the  police  power  of  local  communities  and  the  states.  Few 
local  communities  can  cope  Avith  thousands  of  paid  pickets  at  the  dis- 
posal of  larger  labor  unions.  These  paid  pickets  are  moved  about  like 
armies  to  enforce  strikes  all  over  the  nation. 

Many  of  the  new  privileges  granted  union  members  by  the  final 
provisions  of  the  Labor  Management  Act  are  meaningless  in  the  face 
of  pocket  line  violence  which  has  occurred  in  several  instances  since 
the  adoption  of  the  Act. 

Many  provisions  designed  for  the  protection  of  individual  union 
members  were  included  in  the  list  of  unfair  labor  practices  for  labor 
leaders  in  the  original  Hartley  bill.  Some  of  these  provisions  were 
incorporated  elsewhere  in  the  final  measure,  but  with  weaker  penalties, 
and  in  some  instances  no  penalties  at  all. 
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For  example,  we  limited  the  size  of  initiation  fees  which  could  be 
charged  new  members  and  prohibited  excessive  or  arbitrary  dues  or 
assessments  not  agreed  to  by  the  membership  or  imposed  equally  on 
all  members.  In  the  final  bill,  the  NLRB  was  given  the  right  to  pass 
on  the  amount  of  initiation  fees  in  connection  with  union  shop  elec- 
tions only.  The  final  bill  also  protected  the  union  member  from  the 
loss  of  his  job  even  though  he  lost  his  union  status  for  failure  to 
pay  such  assessments  and  was  employed  under  a  miion  shop  contract. 

Similarly,  in  the  Hartley  bill  we  made  compulsory  insurance  plans 
unfair  labor  practices.  Under  the  new  law,  a  union  member  can  refuse 
to  participate  in  such  insurance  plans  without  fear  of  losing  his  job. 
Denial  of  the  right  of  resignation  to  any  union  member  was  an  unfair 
labor  practice  under  the  Hartley  bill. 

Where  a  union  shop  contract  exists,  the  Taft-Hartley  Act  permits 
a  man  to  resign  from  the  union  yet  retain  his  employment,  so  long  as 
he  pays  regular  dues  expected  of  union  members ;  in  the  case  of  a  non- 
union shop,  there  are  no  restrictions  whatsoever. 

Under  the  unfair  labor  practice  provisions  of  the  original  House 
bill,  union  leaders  were  prohibited  from  fhiing  or  discriminating 
against  union  members  because  of  criticism  of  the  union,  its  officers, 
or  disregarding  the  wishes  of  the  union  officials  in  political  campaigns. 
In  the  final  law,  the  provisions  against  having  a  man  fired  for  any 
reason  other  than  failure  to  pay  dues  operate  to  protect  individual 
freedom  of  expression  and  action. 

Under  my  original  bill  unions  were  required  to  hold  a  secret  ballot 
on  questions  involving  fees,  dues,  assessments,  fines,  striking,  nomina- 
tion and  election  of  officers,  or  the  expulsion  of  any  member.  Election 
of  officers  was  required  at  least  every  four  years.  The  final  law  pro- 
vides that  information  as  to  internal  union  procedures  in  such  matters 
shall  be  filed  with  the  Secretary  of  Labor,  but  no  standards  are  pro- 
vided, nor  is  this  material  subject  to  public  inspection.  My  bill  set  the 
standards  and  made  failure  to  comply  therewith  an  unfair  labor 
plactice.  The  new  law  merely  withdraws  NLRB  privileges  for 
non-compliance. 

Financial  accountability  to  union  members  by  their  officers  was  a 
required  labor  practice  under  my  original  measure.  The  current  statute 
requires  an  annual  financial  report  to  the  membership  as  a  necessary 
condition  precedent  to  an  NLRB  certification. 

The  third  group  of  provisions  omitted  in  the  final  bill  include  those 
designed  to  prevent  certain  practices  against  the  public  interest  but 
having  little  or  no  effect  on  the  individual  union  member. 

Of  course  the  prohibition  against  picket  line  violence  could  also  be 
included  in  this  category  but  I  have  already  discussed  it. 

The  anti-featherbedding  sections  were  particularly  hard  to  let  go 
in  conference.  Admittedly,  we  retained  a  provision  in  the  Taft-Hartley 
Act  making  it  an  unfair  labor  practice  for  a  labor  organization  or  its 
agents  to  attempt  to  get  paid  for  services  not  performed  or  not  to  be 
performed.  How  this  will  work  out  in  practice  has  not  yet  been 
determined. 

The  original  provisions  of  the  Plartley  bill  on  this  subject  were  pat- 
terned after  the  anti-Petrillo  bill  passed  by  the  79th  Congress.  They 
included  an  adequate  definition  of  featherbedding,  which  included 
such  practices  as  employment  of  standy-by  union  members  in  excess 
of  the  number  needed  for  any  reason,  paying  twice  for  the  same  work, 
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or  agreeinents  for  the  privilege  of  doing  business  where  sucli  restric- 
tions were  designed  to  limit  production  or  the  use  of  particular  labor- 
saA'ing  devices  or  machinery. 

The  penalties  against  featherbedding  practices  were  similar  to  those 
proposed  against  monopolistic  strikes.  First,  engaging  in  featherbed- 
ding  demands  was  made  an  unfair  labor  practice;  second,  strikes  to 
enforce  featherbedding  demands  were  declared  imfair  labor  practices 
and  made  subject  to  antitrust  prosecutions. 

The  new  rights  for  workers,  the  ban  against  mass  picketing  and 
violence,  the  anti-featherbedding  and  the  anti-monopoly  provisions 
for  unions  constitute  the  most  significant  portions  of  the  original 
Hartley  bill  discarded  in  conference. 

Considerable  importance  has  been  attached  to  the  definition  of  "agri- 
cultural labor""  contained  in  the  final  law.  The  House  bill  would  have 
defined  agricultural  labor  in  the  same  way  as  the  Internal  Revenue 
Code.  This  would  have  exempted  such  workers  from  the  operations 
of  the  new  law. 

The  Internal  Ee venue  definition  of  agricultural  labor  was  desired 
by  the  organized  farm  groups  as  a  defense  against  attempts  of  labor 
unions  to  organize  workers  in  highly  seasonal  and  highly  transitory 
occupations.  The  Congress  had  prevented  NLRB  elections  for  such 
purposes  for  two  ^-ears  by  means  of  an  appropriation  rider  inhibiting 
the  agency  from  spending  money  on  such  elections. 

I  regret  that  the  Senate  conferees  would  not  agree  to  my  definition 
in  this  particular  instance. 

Another  provision  omitted  from  the  final  law  that  many  of  us  in 
the  House  wanted,  would  have  placed  an  absolute  ban  on  all  forms  of 
union  security.  You  will  recall  we  accepted  the  union  shop  provisions 
on  this  subject  even  before  the  original  Hartley  bill  reached  the  House 
floor,  so  this  provision  was  not  one  lost  in  conference,  A  prohibition 
against  both  closed  and  union  shop  contracts  just  never  got  into  the 
Hartley  bill  in  the  first  instance. 

Senator  Ball  attempted  to  write  in  a  closed  shop  ban  on  the  Senate 
floor  but  lost  by  a  sizable  vote. 

His  argimient  at  that  time,  with  which  I  agreed,  was  that  all  forms 
of  compulsory  unionism  should  be  outlawed.  He  contended  that  the 
Congress  should  not  compromise  with  principle  in  this  matter.  He 
wanted  America's  industrial  relations  so  conducted  that  anj  man 
in  this  country  could  get  a  job  anywhere,  at  any  time,  without  being 
a  member  of  a  union,  or  without  ever  being  required  to  join  a  union 
against  his  wishes. 

I  still  agree  with  Senator  Ball.  I  think  the  union  shop  provisions 
represent  a  compromise  with  principle  that  the  Republican  party 
would  have  been  more  honest  to  spurn. 

In  defense  of  the  union  shop  proA'isions,  let  me  say  that  the  com- 
promise did  appear  necessary  to  assure  the  enactment  of  a  final  labor 
bill.  I  am  not  so  sure  today  that  we  had  to  accept  the  union  shop  concept 
but  the  damage  has  now  been  done. 

Time  will  show  Avhether  the  union  shop  provisions  will  result  in  a 
continuation  of  the  many  abuses  associated  with  compulsory  unionism. 
It  was  a  carefully  drawn  provision  and  we  thought  we  took  care  of 
most  potential  abuses  through  other  provisions  in  the  law. 

This  concludes  the  discussion  of  the  provisions  which  we  considered 
and  left  out  of  the  final  law. 
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I  don't  think  any  of  these  omitted  provisions  can  be  regarded  as 
discarded  for  all  time.  Several  were  reintroduced  later  in  Congress. 
The  principal  question  is  not  if  they  will  be  enacted,  but  when. 

Enactment  of  legislation  in  the  Congress  depends  on  many  different 
factors.  The  political  control  of  the  legislature,  the  public  conscious- 
ness of  the  particular  evil  to  be  corrected,  the  demonstrable  need  for 
the  proposal— all  these  have  a  bearing.  We  must  consider,  too,  the  status 
of  related  legislation  and  the  over-all  effect  on  particular  segments  of 
the  economy  of  too  much  legislation  at  one  time. 

In  general,  I  have  no  particular  regrets  over  any  of  the  discarded 
provisions.  When  the  time  is  ripe  and  the  public  necessity  is  recog- 
nized they  will  receive  favorable  consideration  and  public  acceptance. 

Later  I  shall  outline  what  I  believe  to  be  a  desirable  legislative  pro- 
gram for  the  81st  Congress.  This  will  include  many  of  these  pro- 
visions as  well  as  others  for  which  a  need  is  now  being  developed. 

In  considering  the  discarded  provisions  of  the  old  Hartley  bill,  it 
would  be  well  to  recall  our  earliest  discussions  of  the  origin  of  many 
provisions  now  contained  in  the  Labor-Management  Relations  Act. 
It  will  be  remembered  that  several  significant  provisions  of  the  new 
law  can  be  traced  as  far  back  as  the  old  Smith  Committee  in  1939  and 
1940. 

Legislating  is  a  dynamic  process.  Nothing  is  ever  lost.  Unsuccessful 
efforts  in  one  Congress  often  bring  results  in  the  next. 


^ 
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LABOR-^IANAGEMENT  KELATIONS  ACT,  1947 

April  11,  1947. — Committed  to  the  Committee  of  the  "Whole  House  on  the  State 

of  the  Union  and  ordered  to  be  printed 

Mr.  Hartley,  from  the  U.S.  Congress,  House,  Committee  on 
Education  and  Labor,  submitted  tlie  following 

KEPORT 

[To  aiccompany  H.  R.  3020] 

The  Committee  on  Education  and  Labor,  to  whom  was  referred  the 
bill  (H.  R.  3020)  to  prescribe  fair  and  equitable  rules  of  conduct  to  be 
observed  by  labor  and  management  in  their  relations  with  one  another 
which  ailect  commerce,  to  protect  the  rights  of  individual  workers  in 
their  relations  with  labor  organizations  whose  activities  affect  com- 
merce, to  recognize  the  paramount  public  interest  in  labor  disputes 
affecting  commerce  that  endanger  the  public  health,  safety,  or  welfare, 
and  for  other  purposes,  having  considered  the  same,  reports  favorably 
thereon  with  amendments  and  recommends  that  the  bill  as  so  amended 
do  pass. 

The  amendments  are  as  follows : 

Page  4,  line  20,  before  "labor  dispute",  insert  "current". 

Page  5,  in  paragraph  (5)  before  "dealing",  strike  out  "or"  and 
insert  "of". 

Page  9,  line  20,  strike  out  "Procedures  and  practices  relating  to". 

Page  11,  line  7,  after  "who",  insert  "by  the  nature  of  his  duties". 

Page  15,  line  15,  strike  out  "$15,000"  and  insert  "$12,000". 

Page  16,  line  24,  strike  out  "$15,000"  and  insert  "$12,000". 

Page  19,  before  the  period  at  the  end  of  section  7  (a),  insert  the 
following : 

,  and  shall  also  have  the  right  to  refrain  from  any  or  all  of  such  activities :  Pro- 
vided, That  nothing  herein  shall  preclude  an  employer  from  making  and  carrying 
out  an  agreement  with  a  labor  organization  as  authorized  in  section  8  (d)    (4). 

Page  21,  in  subsection  (b) ,  strike  out  "thereof"  where  it  first  appears 
and  insert  "of  a  representative". 

Page  22,  strike  out  "2  (ii) "  and  insert  in  lieu  thereof  "2  (11) ". 

Page  24,  after  "the  overthrow  of  the  United  States  Government 
by  force",  insert  "or  by  any  illegal  or  unconstitutional  methods". 

Page  25,  after  "to  direct  or  call  a  strike",  insert  "or  make  any 
request  to  the  Administrator  under  section  2(11)  for  a  strike  ballot," ; 
and  in  the  same  paragraph  strike  out  "strike"  where  it  appears  the 
second  time  and  insert  in  lieu  thereof  "action". 

(814) 
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Page  25,  at  the  beginning  of  subsection  (d),  strike  out  "The''  and 
insert  in  lieu  thereof  "Notwithstanding  any  other  provision  of  this 
section,  the''. 

Page  29,  strike  out  "(c)"  at  the  beginning  of  the  subsection  desig- 
nated "  (c) ''  and  insert  in  lieu  thereof  "  (e) ". 

Page  3o.  in  the  phrase  "that  believe  in  or  teaches"  strike  out  "be- 
lieve" and  insert  in  lieu  thereof  "believes". 

Page  33.  after  "United  States  Government  by  force",  insert  "or 
by  any  illegal  or  imconstitutional  methods". 

Page  42,  in  the  phrase  "certification  complained  of  was  entered  and 
the  findings  and  order  on  certification  of  the  Board'',  strike  out  "on" 
and  insert  "or''. 

Page  44,  in  the  phrase  "at  any  designated  place  or  hearing"  strike 
out  "or"  and  insert  in  lieu  thereof  "of". 

Page  46,  strike  out  the  paragraph  designated  as  paragraph  (6). 

Page  49,  after  subsection  (e),  insert  a  new  section  reading  as 
follows : 

"Sec.  13.  Nothing  in  this  Act  shall  be  construed  to  invalidate  any  State  law  or 
constitutional  provision  which  restricts  the  right  of  an  employer  to  make  agree- 
ments with  labor  organizations  requiring  as  a  condition  of  employment  member- 
ship in  such  labor  organization,  and  all  such  agreements,  insofar  as  they  purport 
to  impose  such  requirements  contrary  to  the  provisions  of  the  law  or  constitution 
of  any  State,  are  hereby  divested  of  their  character  as  a  subject  of  regulation  by 
Congress  under  its  power  to  regulate  commerce  among  the  several  States  and 
with  foreign  nations,  to  the  extent  that  such  agreements  shall,  in  addition  to 
being  subject  to  any  applicable  preventive  provisions  of  this  Act.  be  subject  to  the 
operation  and  effect  of  such  State  laws  and  constitutional  provisions  as  well. 

Page  50,  renumber  sections  13  and  14  as  sections  14  and  15,  respec- 
tivelv. 

In  section  201  (c)  strike  out  ",  and  utilize  the  facilities  and  per- 
sonnel of  such  agencies  when  adequate  and  when  available  without 
cost". 

In  section  204  (a)  strike  out  "United  States  Conciliation  Service 
of  the  Department  of  Labor"  and  insert  in  lieu  thereof  "Director  of 
Conciliation''. 

In  section  204  (b)  strike  out  "National  Labor  Relations  Board" 
wherever  appearing  therein  and  insert  in  lieu  thereof  "Administrator 
of  the  National  Labor  Relations  Act". 

In  section  204  (c)  strike  out  "Secretary  of  Labor"  and  insert  in 
lieu  thereof  "Director  of  Conciliation". 

After  the  first  sentence  of  section  204  (c)  insert  a  new  sentence 
reading  as  follows : 

If  for  any  reason  the  Chief  .Justice  is  unable  to  serve  he  shall  appoint  another 
judge  of  the  United  States  Court  of  Appeals  for  the  District  of  Columbia  to 
act  in  his  place  and  stead. 

In  section  204  (d)  strike  out  "National  Labor  Relations  Board" 
and  insert  in  lieu  thereof  "Administrator  of  the  National  Labor  Rela- 
tions Act". 

After  section  205  insert  a  new  section  reading  as  follows : 

Sec.  206.  Until  the  transfer  of  functions  under  section  201  (e)  becomes  effec- 
tive, the  functions  of  the  Director  of  Conciliation  under  section  204  shall  be 
performed  b.v  the  Secretary  of  Labor.  Until  the  Administrator  of  the  National 
Labor  Relations  Act  first  appointed  qualifies  and  takes  office,  his  functions  under 
section  204  shall  be  performed  by  the  National  Labor  Relations  Board. 

8.5-167 — 74 — i>t.  1 5.3 
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In  section  303  (a)  strike  out  "thirty"  wherever  appearino-  therein 
and  insert  in  lien  thereof  "sixty",  and  before  "every  labor  organiza- 
tion" insert  "the  principal  officers  of". 

In  section  303  (a)  (2) ,  before  "the  name  and  address  of  the  organiza- 
tion" insert  "a  detailed  financial  report  including  a  balance  sheet  and 
an  operating  statement  and  showing". 

At  the  end  of  section  303  (a)  insert  a  new  sentence  reading  as 
follows : 

In  the  case  of  a  report  required  under  this  section  prior  to  the  expiration  of  one 
year  from  the  date  of  tlie  enactment  of  this  Act,  if  any  of  the  required  informa- 
tion is  not  available  an  answer  "no  information"  shall  be  siTfficient. 

In  section  304  strike  out  "1935"  and  insert  in  lieu  thereof  "1925". 

The  committee's  recommendation  stems  from  an  exhaustive  investi- 
gation made  by  the  committee  of  the  causes  and  effects  of  industrial 
strife.  In  the  hearings  before  the  committee,  extending  over  a  period 
of  more  than  6  weeks,  137  witnesses  appeared.  They  came  from  all 
parts  of  the  country,  from  many  walks  of  life,  and  represented  all 
points  of  view. 

The  committee  acknowledges  the  vast  amount  of  work  done  on  the 
subject  by  the  many  Members  of  Congress,  who  prepared  and  intro- 
duced bills  for  considei-ation  by  the  committee.  They,  as  well  as 
countless  private  citizens  by  correspondence  with  members  of  the 
committee,  have  made  contiibutions  of  inestimable  value  to  the  for- 
mulation of  the  bill  herewith  reported. 

The  committee  also  had  the  benefit  of  the  studies  of  committees  of 
previous  Congresses- — and  particularly  that  of  the  Special  Committee 
To  Investigate  the  Xational  Labor  Kelations  Board,  created  in  the 
Seventy-sixth  Congress,  many  of  whose  recommendations  are  included 
in  the  bill  herewith  reported. 

Necessity  for  Legislatiox 

During  the  last  few  years,  the  effects  of  industrial  strife  have  at  times 
brought  our  countrv  to  the  brink  of  general  economic  paralysis. 
Employees  haA^e  suffered,  employers  have  suffered — and  above  all  the 
public  has  suffered. 

The  enactment  of  couiprehensive  legislation  to  define  cleai'ly  the 
legitimate  rights  of  employers  and  employees  in  their  industrial  rela- 
tions, in  keeping  with  the  protection  of  the  paramount  public  interest, 
is  imperative. 

The  bill  herewith  reported  does  just  that.  It  presci'ibes  tlie  rights  of 
all  parties  having  a  stake  i*n  harmonious  industrial  relations,  and 
requires  that  each  party  respect  the  rights  of  the  others. 

The  committee  believes  that  the  enactment  of  the  bill  will  have  the 
effect  of  bringing  widespread  industrial  strife  to  an  end.  and  that  em- 
ployei's  and  employees  will  once  again  go  forward  together  as  a  team 
united  to  achieve  for  their  nnitual  benefit  and  for  the  welfare  of  the 
Xation  the  highest  standard  of  living  yet  known  in  the  history  of  the 
woi'ld. 

Dui'ing  the  6  years  preceding  the  enactment  of  the  National  Indus- 
trial Recovery  Act  of  1933,  the  United  States  had  an  average  of  753 
strikes  a  year,  involving  an  average  of  297,000  workers;  during  the 
next  G  years  2,541  strikes  per  year  involving  an  average  of  1,181,000 
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workers;  and  durinjx  tlie  next  5  years — that  is,  throuoh  1914 — 3,514 
strikes  a  year  involving  an  average  of  1,508,000  woi'kers. 

In  1945  approximately  38,000,000  man-days  of  labor  were  lost  as  a 
iT?sult  of  strikes.  And  that  total  was  trebled  in  1946,  when  there  were 
116,000.000  man-days  lost  and  the  number  of  strikes  hit  a  new  high  of 
4,985.  The  resulting  loss  in  national  wealth  is  staggering. 

The  above  figures  do  not  take  into  account  the  man-days  lost  as  a 
result  of  the  indirect  effects  of  these  strikes. 

In  the  face  of  this  record  there  are  few  vrho  would  have  the 
temerity  to  assert  that  labor  relations  in  the  ITnited  States  ai-e  today 
satisfactory.  The  American  people,  and  their  representatives  of  both 
parties  in  Congress,  are  insistent  that  some  means  be  found  by  legisla- 
tion to  reverse  this  alarming  ti'end  and  to  bring  about  industrial  peace. 

In  approaching  the  problem  of  general  labor  legislation,  the  com- 
mittee has  impressed  by  the  absolute  necessity  of  steering  a  course 
which  would  recognize  the  rights  of  all  interested  parties  in  labor 
relations  and  wliich  would  be  scrupulously  fair  to  each — the  em- 
ployer, the  employees,  and  the  public.  While  the  right  of  the  public 
must,  in  the  last  analysis,  be  treated  as  paramount,  it  was  the  belief 
of  the  committee,  that,  excei)t  in  extraoi-dinary  circumstances,  the 
right  of  the  public  will  be  adequately  protected  if  in  turn  adequate 
protection  is  aii'orded  to  employers  and  employees  in  the  exercise  of 
their  legitimate  rights. 

Accordingly  the  bill  herewith  repoi-ted  has  beeii  formulated  as  a  bill 
of  rights  both  for  American  workingmen  and  for  their  employei'S. 

For  the  last  14  years,  as  a  i-esult  of  labor  laws  ill-conceived  and  dis- 
astrously executed,  the  American  workingman  has  been  deprived  of 
his  dignity  as  an  individual.  He  has  been  cajoled,  coerced,  intimi- 
dated, and  on  many  occasions  beaten  up,  in  the  name  of  the  splendid 
aims  set  forth  in  section  1  of  the  National  Labor  Relations  Act. 
His  whole  economic  life  has  been  subject  to  the  complete  domination 
and  control  of  unregulated  monopolists.  He  has  on  many  occasions 
had  to  pay  them  tribute  to  get  a  job.  He  has  been  forced  into  labor 
organizations  against  his  will.  At  other  times  when  he  has  desired 
to  join  a  particular  labor  organization  he  has  been  prevented  from 
doing  so  and  forced  to  join  another  one.  He  has  been  compelled  to 
contribute  to  causes  and  candidates  for  public  office  to  which  he  was 
opposed.  He  has  been  prohibited  from  expressing  his  own  mind  on 
public  issues.  He  has  been  denied  any  voice  in  arranging  the  terms 
of  his  own  employment.  He  has  frequently  against  his  will  been 
called  out  on  strikes  wliich  have  resulted  in  wage  losses  representing 
years  of  his  savings.  In  many  cases  his  economic  life  has  been  ruled 
by  Communists  and  other  subversive  influences.  In  short,  his  mind, 
his  soul,  and  his  very  life  have  been  subject  to  a  tyranny  more  despotic 
than  one  could  think  possible  in  a  free  country. 

The  employer's  plight  has  likewise  not  been  happy.  He  has  wit- 
nessed the  productive  efficiency  in  his  plants  sink  to  alarmingly  low 
levels.  He  has  been  required  to  employ  or  reinstate  individuals  who 
have  destroyed  his  property  and  assaulted  other  employees.  AVhen  he 
has  tried  to  discharge  Communists  he  has  been  prevented  from  doing 
so  by  a  board  which  called  this  valid  reason  for  the  discharge  a  mere 
pretext.  He  has  seen  the  loyalty  of  his  supervisors  undermined  by  the 
compulsory  unionism  imposed  upon  them  by  the  National  Labor  Rela- 
tions Board.  He  has  been  required  by  law  to  bargain  over  matters  to 
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whicli  it  was  economically  impossible  for  him  to  accede,  and  when  he 
refused  to  accede  has  been  accused  of  failing-  to  bargain  in  good  faith. 
He  has  been  compelled  to  bargain  with  the  same  union  that  bargains 
with  his  competitors  and  thus  reveal  to  his  competitors  the  secrets  of 
his  business.  He  has  had  to  stand  helplessly  by  while  employees  desir- 
ing to  enter  his  })lant  to  work  have  been  obstructed  by  violence,  mass 
picketing,  and  general  rowdyism.  He  has  had  to  stand  mute  while 
irresponsible  detractors  slandered,  abused,  and  vilified  him. 

His  business  on  occasions  has  been  virtually  brought  to  a  standstill 
by  disputes  to  which  he  himself  was  not  a  party  and  in  which  he  him- 
self had  no  interest.  And  finally,  he  has  been  compelled  by  the  laws 
of  the  greatest  democratic  country  in  the  world — or  at  least  by  their 
administrators — to  treat  his  employees  as  if  they  belonged  to  a  differ- 
ent class  or  caste  of  society. 

This  sordid  story  was  unloaded  before  the  committee  in  its  hearings. 
Those  hearings  demonstrate  the  need  for  action  by  Congress — and 
action  now. 

The  bill  attacks  the  problem  in  a  comprehensive — not  in  a  piece- 
meal— fashion.  It  is  neither  drastic,  oppressive,  nor  punitive.  It  does 
not  restrict  or  in  any  manner  interfere  with  employees'  rights  to 
organize  and  to  bargain  collectively  when  they  wish  to  do  so.  It  does 
not  restrict  in  any  way  employees'  rights  to  engage  in  lawful  strikes. 
It  does  not  take  away  any  rights  guaranteed  by  the  existing  National 
Labor  Relations  Act. 

It  does,  however,  go  to  the  root  of  the  evils  and  provides  a  fair, 
workable,  and  long-overdue  solution  of  the  problem.  In  brief  out- 
line, the  bill  accomplishes  the  following : 

(1)  It  abolishes  the  existing  discredited  National  Labor  Relations 
Board,  and  creates  in  lieu  thereof  a  new  board  of  fair-minded  mem- 
bers to  exercise  quasi- judicial  functions  only. 

(2)  It  establishes  a  new  official  to  exercise  the  various  prosecuting 
and  investigative  functions  under  the  National  Labor  Relations  Act, 
to  be  entirely  independent  of  the  Board. 

(3)  It  requires  the  Board  to  act  only  upon  the  weight  of  credible 
legal  evidence,  and  it  gives  to  the  courts  of  the  United  States  a  real, 
rather  than  a  fictitious,  power  to  review  decisions  of  the  Board. 

(4)  It  outhiws  the  closed  shop  and  monopolistic  industry-wdde 
bargaining. 

(5)  It  exempts  supervisors  from  the  compulsory  features  of  the 
National  Labor  Relations  Act. 

(6)  It  imposes  on  both  parties  to  labor  disputes  the  duty  of  bar- 
gaining and  requires  that  the  employees  themselves  be  given  a  voice 
in  the  bargaining  arrangements  through  the  device  of  providing  for  a 
secret  ballot  of  the  employees  on  their  employer's  last  offer  of  settle- 
ment of  the  dispute. 

(7)  It  protects  the  existence  of  labor  organizations  which  are  not 
affiliated  with  one  of  the  national  federations. 

(8)  It  prohibits  certification  by  the  Board  of  labor  organizations 
having  Communist  or  subversive  officers. 

(9)  It  prescribes  the  rights  which  an  individual  member  of  a  labor 
organization  can  justly  claim  of  his  union,  and  gives  him  protection 
in  the  exercise  of  those  rights. 

(10)  It  outlaws  sympathy  strikes,  jurisdictional  strikes,   illegal 
'boycotts,  collusive  strikes  by  employees  of  competing  employers,,  as 
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^vell  as  sit-down  strikes  and  other  concerted  work  interferences  con- 
ducted by  remaining  on  the  employer's  premises. 

(11)  It  outlaws  strikes  to  remedy  practices  for  which  an  adminis- 
trative remedy  is  available  under  the  bill  or  to  compel  an  employer 
to  violate  the  law. 

(12)  It  outlaws  mass  picketino-  and  other  forms  of  violence  de- 
si^j:ned  to  prevent  individuals  from  entering  or  leaving  a  place  of 
employment. 

(13)  It  outlaws  picketing  of  a  place  of  business  where  the  pro- 
prietor is  not  involved  in  a  labor  dispute  with  his  employees. 

(14)  For  unlawful  concerted  activities  it  gives  the  person  injured 
thereby  a  right  to  sue  civilly  any  person  responsible  therefor. 

( 15 )  It  p>rescribes  unfair  labor  practices  on  the  pait  of  employees 
and  their  representatives  as  well  as  by  employers. 

(I'd)  It  creates  a  new  and  independent  conciliation  agency. 

(IT)  It  removes  the  exemption  of  labor  organizations  from  the 
antitrust  laws  when  such  organizations,  acting  either  alone  or  in  col- 
lusion with  employers,  eugage  in  unlawful  restraints  of  trade. 

(18)  It  makes  labor  organizations  equally  responsible  vrith  em- 
ployers for  contract  violations  and  provides  for  suit  by  either  against 
the  other  in  the  United  States  district  courts. 

(19)  It  provides  a  means  for  stopping  strikes  which  imperil  or 
threaten  to  imperil  the  public  health,  safety,  or  interest. 

(20)  It  guarantees  to  employees,  to  employers,  and  to  their  re- 
spective representatives,  the  full  exercise  of  the  right  of  free  speech. 

All  of  the  above  provisions  are  explained  in  detail  in  the  "Analysis 
of  Provisions"  portion  of  tliis  report.  Some  of  them  may  well  be 
elaborated  upon  here  with  the  reasons  which  the  connnittee  liad  for 
includirigthem. 

Old  Board  Abolished 

The  committee  found  that,  while  there  are  a  number  of  important 
defects  in  the  National  Labor  Relations  Act  itself,  there  are  even  more 
i!i  the  way  the  National  Labor  Kelations  Board  has  administered  it. 
The  bill  therefore  abolishes  the  existing  National  Labor  Relations 
Board,  and  creates  in  its  njnce  a  new  bipartisan  Board  of  three  fair 
and  impartial  persons.  Unlike  the  old  Board,  it  will  not  act  as 
prosecutor,  judge,  and  jury.  Its  sole  function  will  be  to  decide  cases. 
A  new  and  independent  officer,  the  Administrator  of  the  new  act, 
will  investigate  cases  and  present  the  evidence  to  the  new  Board,  and 
the  new  Board  must  decide  the  cases,  not  according  to  prejudice  and 
caprice,  as  the  old  Board  so  often  has  done,  but  according  to  tlie  facts. 

Besides  abolisliing  the  old  Board,  the  bill  prevents  the  new  Board 
from  repeating  the  old  Board's  mistakes.  The  new  Board,  unlike 
the  old,  will  be  unable  to  condone  strikes  to  compel  emplo^'ers  to 
deprive  employees  of  their  rights  under  the  act^  illegal  boycotts, 
violence,  mass  picketing,  industry-wide  bargaining,  strikes  against 
public  health  and  safety,  and  dictatorial  control  of  workers  by  un- 
scrupulous  union  leaders. 

The  bill  does  not  undertake  to  punish  anyone — employer?,  em- 
ployees, or  union? — for  evils  that  have  arisen  under  the  old  act.  Ratlier 
it  undertakes  to  define  the  rights  of  those  who  are  concerned  in  the 
broad  and  important  field  of  labor  relations,  and  to  protect  the  rights 
of  each  from  interference  by  any  other.  The  bill  thus  seeks  to  reduce 
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strife  and  ill  will  by  getting  rid  of  many  of  their  causes,  but  without 
impairing  just  rights. 

Rights  or  Workers 

Import  among  the  provisions  of  the  bill  are  those  that  I'eally  assure 
to  workers  freedom  in  their  organizing  and  bargaining  activities.  The 
old  act  purported  to  do  this,  but  in  the  Board's  hands  it  often  had  the 
opposite  eft'ect. 

The  bill  prescribes  rules  for  the  new  Board  to  follow  in  setting  up 
units  for  collective  bargaining  and  in  holding  elections  to  determine 
vrhether  or  not  employees  wish  labor  unions  to  bargain  for  them. 
Tliese  rules  do  away  with  pi-actices  of  the  old  Board  by  which  it  has 
subjected  literally  millions  of  workers  to  control  by  labor  unions  not- 
svithstanding  that  the  employees  did  not  wish  the  unions  to  represent 
them  and  voted  against  the  unions  in  the  Board's  elections.  Similarly 
the  bill  prevents  the  r^ew  Board  from  continuing  the  past  {practice  of 
depriving  workers  of  the  right  to  designate  independent  unions  as 
their  bargaining  agents  merely  because  they  happened  to  be 
independent. 

When  workers  wish  a  union  to  represent  them,  the  bill  enables  the 
woikers  to  keep  greater  control  of  the  union's  affairs  than,  in  many 
cases,  they  have  enjoyed  in  the  past.  The}'  will  be  protected  against 
excessive  admission  fees,  fines,  dues,  and  assessments.  They  will  have 
a  voice  in  deciding  upon  impoi'tant  questions,  and  will  be  assured  of 
the  right  to  speak  freely  on  matters  that  concern  them,  to  vote  in 
elections  of  union  officers,  and  to  vote  on  the  matter  of  striking.  The 
committee  has  done  this  in  response  to  pleas  of  many  sincere  union 
people  who  regard  democracy  in  unions  as  indispensable  to  tlie  healthy 
gro\\i:h  of  unionism.  On  tlie  other  hand,  the  bill  recognizes  the  right 
of  the  union  to  maintain  discipline  in  the  ranks,  and  to  expel  members 
who  are  disloyal  to  the  union  or  who  act  in  ways  that  bring  it  into 
disrepute. 

The  bill  further  adds  to  the  freedom  of  workers  by  permitting  them 
not  only  to  present  arip\'«i>ces  to  their  employers,  as  the  old  Board 
heretofore  has  permitted  them  to  do,  but  also  to  settle  the  grievances 
wlien  doing  so  does  not  violate  the  terms  of  a  collective-bargaining 
agreement,  which  tlie  Board  has  not  allowed. 

The  bill  lalso  requires  that  unions  that  undertake  to  bai'Tain  col- 
lectively for  workers  must  actually  perform  this  imlwr^ant  duty,  and 
makes  it  an  unfair  labor  practice  for  unions,  as  well  as  for  employers, 
to  refuse  to  bargain  collectively.  At  the  same  time,  the  bill  defines 
the  pi'ocedure  of  collective  bargaining,  and  by  setting  forth  the  matters 
on  vrhich  one  side  may  requiiv  the  other  to  bargain,  limits  bargaining 
to  matters  of  interest  to  the  employer  and  to  the  individual  man  at 
work. 

By  dealing  with  industry-wide  bargaining,  the  bill  enables  the 
workers  to  keep  closer  control  of  the  bargaining  in  their  behalf.  Al- 
though the  bill  permits  intei'uational  officei's,  executive  boards,  and 
other  officials  far  removed  from  the  shops  to  advise  and  guide  the 
workers,  it  does  not  subject  the  workers  to  control  by  the  union's 
central  office,  as  the  evidence  before  the  connnittee  has  shown  so  fre- 
quently to  have  been  the  case. 
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Free  Speech 

Although  tlie  old  Labor  Board  protests  it  does  not  limit  free  speech, 
it  is  apparent  from  decisions  of  the  Board  itself  that  what  persons  say 
in  the  exercise  of  their  right  of  free  speech  has  been  used  against  them. 
The  bill  provides  that  the  new  Board  is  prohibited  from  using  as 
evidence  against  an  employer,  an  employee,  or  a  union  any  statement 
that  by  its  own  terms  does  not  threaten  force  or  economic  reprisal. 

Rights  of  Employers 

As  in  the  Case  bill,  which  passed  the  House  by  a  vote  of  more  than 
2  to  1  last  year,  the  bill  forbids  the  Board  to  regard  as  employees 
foremen  and  other  representatives  of  management  who  act  for  em- 
l)loyers  in  their  dealings  with  employees  and  their  unions.  The  evidence 
l)efore  the  committee  showed  conclusively  that  so-called  independent 
unions  of  foremen  are  not  in  fact  independent,  but  that  the  unions  of 
men  the  foremen  supervise  actually  control  them.  The  evidence  further 
shows  that  management  muft  have  in  the  plants  agents  who  are  entirely 
loyal,  just  as  i-epi'esentati\es  of  the  workers  must  be  undivided  in  their 
loyalty  to  the  workers. 

Equal  Respoxsibilitt  Before  the  Law 

When  employers  violate  rights  that  the  Labor  Act  gives  to  employ- 
ees or  to  unions,  the  Board  can  issue  orders  against  them.  When  em- 
])loyers  violate  i-ights  of  employees  or  of  unions  under  other  laws, 
they  must  answer  in  court  for  what  they  do.  Under  the  bill,  when 
unions  and  their  members  violate  rights  given  to  employers  and  to 
employees,  the  new  Board  can  issue  orders  protecting  the  employers 
and  the  employees.  Thus,  if  a  union  refuses  to  bargain  collectively, 
if  it  intimidates  workers,  if  it  extorts  unlawful  payments  from  its 
members,  or  i-e fuses  to  conduct  its  aifairs  fairly  and  according  to  dem- 
ocratic practices,  it  commits  an  unfair  labor  practice  and  the  Board 
can  issue  an  order  against  it.  The  bill  also  lists  acts  for  which,  under 
existing  laws,  unions  and  their  leaders  and  members  often  escape  lia- 
bility but  for  which  all  other  citizens  must  answer  in  court.  These  acts 
include  violating  collective-bargaining  contracts,  violence  in  strikes, 
mass  picketing,  strikes  to  force  employers  to  violate  the  Labor  Act  or 
other  laws.  They  also  include  illegal  boycotts,  sympathy  strikes,  juris- 
dictional strikes,  featherbedding,  and  agreements  by  which  unions  and 
employers  seek  to  restrain  trade  contrary  to  the  antitrust  laws.  For  all 
these  acts  and  others  like  them,  unions  and  their  members  will  be 
equally  responsible  "with  other  persons  under  law. 

Industry- Wide  Bargaining 

The  bill  is  the  first  serious  attempt  to  deal  with  one  of  our  country's 
greatest  and  more  pressing  problems,  industry-wide  bai-gaining  and 
industry-wide  strikes  that  paralyze  our  economy  and  that  imperil  the 
health  and  safety  of  our  people. 

The  committee  has  dealt  with  this  problem  in  two  ways: 
First,  by  amending  the  National  Labor  Relations  Act,  the  bill  for- 
bids the  Board  to  certify  one  union  as  the  bargaining  agent  for  em- 
ployees  of   two   or   more    competing   employers,    and    also    forbids 
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employees  of  two  or  more  competing  employers  to  conspire  together 
to  strike  at  the  same  time.  There  are  two  exceptions  to  these  rules.  One 
union  can  represent  less  than  100  employees  of  each  of  several  com- 
peting employers  if  the  employers'  plants  are  not  moi-e  than  50  miles 
apart.  This  permits  small  groups  of  employees  to  bargain  together 
and  permits  small  employers  to  bargain  together,  but  limits  the  kind 
of  bargaining  that  so  often  leads  to  price  jfixing  and  other  monopo- 
listic practices.  The  second  exception  pei-mits  unions  that  represent 
employees  of  competing  employers  to  affiliate  or  associate  together  if 
their  bargaining,  striking  and  other  concerted  activities  are  not  subject 
to  common  control.  Under  this  exception,  national  and  international 
unions  would  be  able  to  perform  for  local  unions  functions  like  those 
that  trade  associations  perform  for  member  companies  now,  but  would 
not  be  able  to  dictate  to  them. 

Second,  the  bill  arms  the  President  with  the  authority  to  seek  in- 
junctions against  strikes  that  imperil  the  public  health  and  safety, 
and  authorizes  courts  to  issue  injunctions  in  such  cases  without 
regard  to  the  Norris-LaGuardia  Act. 

Compulsory  Unionism 

The  bill  bans  the  closed  shop.  Under  carefully  drawn  regulations 
it  permits  an  employer  and  a  union  voluntarily  to  enter  into  an  agree- 
ment requiring  employees  to  become  and  remain  members  of  the  union 
a  month  or  more  after  the  employer  hires  them  or  after  the  agreement 
is  signed.  Such  agreements  are  lawfvd,  however,  only  if  the  employees 
by  secret  ballot  have  selected  the  union  as  their  bargaining  agent,  and 
if  the  majority  of  all  the  employees,  by  a  separate  secret  ballot,  au- 
thorize the  union  to  enter  into  the  agreement,  and  if  the  agreement  is 
not  prohibited  by  State  law.  xA.n  employee  may  be  expelled  from  tlie 
union  and  thus  forced  to  leave  his  job  only  if  the  expulsion  is  by  rea- 
son of  his  failing  to  pay  fees  and  dues  imposed  upon  employees  gen- 
erally. Under  this  clause,  employers  may  select  their  own  employees. 
Employees  have  30  days  to  decide  whether  or  not  to  join  the  union. 
Unions  may  not  cause  the  discharge  of  employees  by  discriminating 
against  them.  The  agreement  must  be  voluntary.  Unions  may  not 
strike  to  compel  employers  to  enter  into  such  agreements.  They  are 
subject  to  loss  of  bargaining  rights  if  they  do  so. 

Conciliation 

The  bill  takes  the  United  States  Conciliation  Service  out  of  the 
Dej3artment  of  Labor,  which  Department  is  now  charged  by  statute 
with  the  conflicting  duties  of  representing  labor  and,  at  tlie  same  time, 
trying  to  serve  as  a  mediator.  This  bill  transfers  such  conciliation  and 
mediation  functions  to  an  impartial  agency  under  a  Director  of  Con- 
ciliation, and  defines  his  duties. 

Miscellaneous 

Besides  these  major  reforms,  the  bill  permits  employees,  employers, 
and  unions  that  lose  in  the  Board's  elections  to  appeal  from  the  Board's 
rulings.  Under  the  present  act,  as  the  Board  administers  it,  only  em- 
ployers can  appeal,  and  then  only  in  cumbersome  proceedings  and  at 
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the  risk  of  being  branded  "unfair"  by  the  Board.  The  bill,  however, 
])ermits  employers  to  ask  for  elections  when  they  are  in  doubt  as  to  the 
legality  of  a  union's  claim  to  representation. 

Finally  the  bill  provides  that  the  new  Board  sliall  not  certify  as 
l)argaining  agents  for  workers  unions  whose  officers  are  Communists 
or  follow  the  '^'party  line,*'  and  that  unions  may  expel  from  member- 
ship Communists  and  fellow  travelers. 

ANALYSIS   OF    PrOVISIOXS 

The  bill  is  divided  into  tliree  titles.  Title  I  amends  the  National 
Labor  Relations  Act  to  achie\-e  the  purposes  heretofore  referred  to. 
Title  II  creates  a  new  independent  Office  of  Conciliation  to  which  are 
tiansferred  the  existing  conciliation  functions  of  the  Department  of 
Labor.  Title  II  also  contains  provisions  arming  the  President  with 
the  power  necessary  to  deal  with  strikes  -which  imperil  the  public 
liealth,  safety,  or  interest.  Title  III  amends  the  Clayton  Act  to  limit 
tlie  exemptions  of  labor  organizations  to  lawful  activities  thereof.  It 
also  contains  provisions  making  labor  organizations  usable  like  aU 
other  persons  for  contract  violations,  provisions  requiring  financial 
reports  by  labor  organizations  to  their  members,  and  provisions  con- 
tinuing the  existing  prohibitions  on  political  contributions,  etc.,  by 
labor  organizations. 

Title  I — Amendment  of  National  Labor  Eelations  Act 

Section  7.— The  present  preamble  of  the  Labor  Act,  besides  reflecting 
a  highly  prejudiced  approach  to  the  problems  with  which  the  act  at- 
tempted to  deal,  contains  certain  assertions  that  seem  not  to  have  been 
correct  when  the  bill  was  passed  and  that  experience  under  the  act 
certainly  shows  not  to  be  true  now.  The  act  did  not  reduce  industrial 
strife.  Tender  the  act  strikes  increased  and,  up  to  the  very  time  this 
Congress  met,  they  continued  to  increase.  The  effect  was  to  impede 
commerce,  not  to  promote  its  flow  as  the  act  undertook  to  do. 

Section  1  of  the  act  as  proposed  to  be  amended  does  not  abuse  anyone. 
It  does  not  contain  assertions  of  facts  not  proved.  It  deletes  matters  of 
this  kind  that  appear  in  the  first  three  paragraphs  of  section  1  of  the 
old  act.  It  then  declares,  as  does  the  last  paragraph  of  that  section,  that 
it  is  the  policy  of  Congress,  in  the  exercise  of  its  constitutional 
function — 

to  eliminate  the  causes  of  certain  substantial  obstructions  to  the  free  flow  of 
commerce  and  to  mitigate  and  eliminate  these  obstructions  when  they  have 
occurred. 

According  to  its  terms,  the  old  act  undertook  to  accomplish  its  pur- 
pose (1)  by  "encouraging  the  practice  and  procedure  of  collective  bar- 
gaining" and  (2)  by  "protecting  the  exercise  by  workers''  of  their 
organizing  and  bargaining  rights.  Congress  clearly  intended  this  to 
mean  that  workers  should  be  protected  in  exercising  these  rights,  but 
only  when  they  wished  to  do  so.  The  Labor  Board,  however,  appears 
to  have  taken  this  language  as  a  mandate  to  it  to  force  employees  to 
bargain  collectively,  even  against  their  will.  It  also  appears  t"o  have 
assumed  that  when  Congress  said  it  wished  to  protect  the  rights  of 
"workers"  it  meant  to  protect  labor  organizations  (at  least  those  orga- 
nized into  national  and  international  federations) ,  even  when  the  labor 
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organizations  exploited  the  workers  or  enfjaged  in  other  activities  that 
wei'c  inconsistent  with  the  interests  of  workers.  To  the  Board,  the 
interests  of  the  unions,  not  those  of  the  workers,  seem  to  have  been  of 
paramount  importance.  The  Board  has  had  little  regard  for  the  rights 
of  employees,  and  its  misconception  of  its  duties  doubtless  has  in- 
creased industrial  strife. 

Consistently  with  later  clauses,  section  1  of  the  act,  as  proposed  to 
be  amended,  states  its  purpose  to  promote  the  flow  of  commerce  by 
protecting  the  rights  not  only  of  employees,  but  also  of  those  of  em- 
ployers and  those  of  labor  organizations,  and  to  prevent  any  of  these 
parties  from  acting  unfairly  toward  the  others.  It  protects  employees 
against  abuses  by  their  unions,  as  Avell  as  against  abuses  by  employers. 
It  ])rotects  unions  against  abuses  by  employers,  by  employees,  and  by 
other  unions.  It  protects  employers  against  abuses  by  unions  and  their 
members. 

DEFINITIONS 

Section  2. — This  section  in  the  old  act  defines  11  terms.  In  the  bill 
it  defines  16  terms,  8  of  which  appeared  in  section  2  of  the  old  act 
and  8  of  which  are  new.  The  terms  defined,  and  changes  in  the  defini- 
tions, are  as  follows : 

(1)  "Person'':  Although  in  most  cases  labor  organizations  are 
"associations"  or  "corporations",  both  of  which  are  included  in  the 
definition  of  "person",  it  was  deemed  desii-able,  in  the  interest  of 
clarity,  to  include  them  in  the  definition  specifically. 

(2)  "Employer":  There  are  three  changes  in  the  definition  of  this 
term : 

(A)  The  old  act  included  in  the  definition  of  "employer"  "any 
person  acting  in  the  interest  of  an  emj)loyer".  Under  this  language 
the  Board  frequently  "imputed"  to  employers  anything  that  anyone 
connected  with  an  employer,  no  matter  how  remotely,  said  or  did, 
notwithstanding  that  the  employer  had  not  authorized  what  was  said 
or  done,  and  in  many  cases  even  had  prohibited  it.  By  such  rulings, 
the  Board  often  was  able  to  punish  employers  for  things  they  did  not 
do,  did  not  authorize,  and  had  tried  to  prevent.  (See  Matter  of 
American  Steel  Scraper  Co.,  29  N.L.R.B.  939;  Matter  of  Shutt 
Trailers,  Inc.,  28  N.L.R.B.  975,  993;  Matter  of  John  &  Oilier  En- 
graving Co.,  24  N.L.R.B.  896;  Matter  of  Schumrze  Electric  Co.,  16 
N.L.R.B.  246;  Matter  of  Swift  rf'  Co.,  15  N.L.R.B.  992;  Matter  of 
American  Oil  Co.,  Inc..  14  N.L.R.ll  990;  Matter  of  Frost  Ruhher 
Works,  23  N.L.R.B.  1071;  Matter  of  California  Walnut  Groicers 
^sw.,18N.L.R.B.493.) 

The  bill,  by  defining  as  an  "employer"  "any  person  acting  as  an 
agent  of  an  employer"  makes  employers  responsible  for  what  people 
say  or  do  when  it  is  within  the  actual  or  apparent  scope  of  their 
authority,  and  thereby  makes  the  ordinary  rules  of  the  law  of  agency 
equally  applica]:ile  to  employers  and  to  unions. 

(B)  Under  the  old  act,  the  term  "employer"  does  not  include  the 
United  States.  The  same  exemption  that  applies  to  the  Government 
should  apply  equally  to  instrumentalities  of  the  Government.  The 
bill  therefore  excludes  "the  United  States  or  any  instrumentality  there- 
of" from  the  definition  of  "employer".  Up  to  now,  the  Board  ap- 
parently has  not  apj^lied  the  act  to  any  of  the  many  instrumentalities 


S25 

of  the  United  States,  but  whether  or  not  it  should  do  so,  Congress,  not 
the  Board,  should  decide. 

(C)  Churches,  hospitals,  schools,  colleges,  and  societies  for  the  care 
of  the  needy  are  not  engaged  in  "commerce"  and  certainly  not  in 
interstate  commerce.  These  institutions  frequently  assist  local  gov- 
ernments in  carrying  out  their  essential  functions,  and  for  this  reason 
should  be  subject  to  exclusive  local  jurisdiction.  The  bill  therefore 
excludes  from  the  definition  of  "employer"  institutions  that  qualify  as 
charities  under  our  tax  laws.  In  this  respect,  the  bill  is  consistent 
with  similar  laws  in  a  number  of  States,  notably  New  York,  Pennsyl- 
vania, and  Wisconsin.  The  bill  does  not  exclude  from  the  definition 
institutions  organized  for  profit  o)'  those  a  sul>stantial  part  of  whose 
activities  is  carrying  on  propaganda  or  attempting  to  influence 
legislation. 

(3)  "Employee":  The  changes  in  the  definition  of  this  term  are  as 
follows : 

(A)  The  old  act  provides  that  an  employee  shall  not  lose  his 
status  as  an  employee  under  the  act,  even  though  his  w-ork  has  ceased 
"  as  a  consequence  of,  or  in  connection  with  any  current  labor  dispute" 
if  the  employee  "has  not  obtained  substantially  equivalent  employ- 
ment." The  new  act  will  likewise  provide  that  an  employee  remains 
an  employee  under  the  act  notv.'ithstanding  that  his  "work  has  ceased 
as  a  consequence  of  a  current  labor  dispute".  The  phrase — in  the 
present  act — "or  in  connection  with"  is  vague  and  indefinite.  The  pur- 
pose of  the  wliole  clause  is  to  pi-ovent  a  man's  losing  his  job  when  lie 
engages  in  a  lawful  strike.  The  clause  accomplishes  its  purpose  with- 
out this  vague  and  indefinite  phrase.  No  case  in  which  the  Board  has 
had  to  use  the  phrase  to  protect  the  rio-hts  of  employees  has  come  to 
the  attention  of  tlie  committee.  The  bill  therefore  deletes  the  phrase. 

The  Board  now  says  that  an  employer  may  replace  an  "economic" 
striker,  one  who  strikes  for  higher  pay  or  other  changes  in  working 
conditions.  The  bill  writes  this  rule  into  the  act,  saying  that  a  striker 
remains  an  "employee"  "unless  such  individual  has  been  replaced  by  a 
regular  replacement";  and,  at  the  end  of  the  subsection,  it  defines  a 
"replacement"  as  being  an  individual  who  replaces  a  striker  "if  the 
duration  of  his  employment  is  not  to  be  determined  with  reference  to 
the  existence  or  duration  of  sucli  labor  dispute".  Thus,  "strikebreak- 
ers" may  not  be  regarded  as  "replacements". 

As  under  the  present  act,  a  striker,  under  the  bill,  would  lose  his 
status  as  an  "employee"  if  he  obtained  "other  regular  and  substantially 
equivalent  employment"  while  the  strike  was  in  progress. 

A  few  States  pay  strikers  after  the  fifth,  sixth,  or  seventh  week  of  a 
strike.  This  clearly  is  a  perversion  of  the  purposes  of  the  social- 
security  laws,  vrhich  Congress  intended  to  provide  for  unemployment 
compensation  for  those  out  of  work  involuntarily  and  through  no  fault 
of  their  own.  We  therefore  have  pi'ovided  that  a  striker's  status  as 
an  "employee  "stoos  when  he  starts  receiving  unemployment  compen- 
sation from  any  State.  He  may  receive  relief  from  his  union,  from 
local  welfare  funds,  or  from  charity  without  losing  that  status. 

(B)  The  next  sionificant  change  in  section  2  (3)  concerns  "super- 
visors". The  bill,  by  excluding  foremen  and  other  supervisory  per- 
sojinel  from  the  definition  of  "employee",  deprives  the  Board  of 
jurisdiction  over  them. 
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The  evidence  before  the  committee  showed  this  to  be  one  of  the 
most  important  and  most  critical  pi'oblems.  When  Congress  passed 
the  Labor  Act,  we  were  concerned,  as  we  said  in  its  preamble,  with 
the  welfare  of  "workers"'  and  "wage  earners"',  not  of  the  boss.  It 
M'as  to  protect  workers  and  their  nnions  against  foremen,  not  to 
unionize  foremen,  that  Congress  passed  the  act.  In  few  trades,  and 
in  none  of  the  great  mass-producing  industries,  were  foremen 
unionized.  It  was  not  until  about  7  years  after  Congress  passed  the 
Labor  Act  that  anyone  asked  the  Labor  Board  to  establish  a  unit 
composed  of  supei'visors.  Xotwithstanding  that  in  the  act  Congress 
had  defined  as  an  "employer"  "any  person  acting  in  the  interest  of 
an  employer'",  the  Board  held,  in  the  first  such  case,  that  supervisors 
in  coal  mines  ai-e  "employees"',  and  it  certified  as  tlie  bargaining  agent 
of  supervisors  of  L^nion  Collieries  Coal  Co.  a  union  that  claimecl  to 
be  "independent"'  but  that  turned  out  to  be  a  stalking  horse  for  the 
United  ]Mine  Workers  of  America,  and  that  now  is  jjart  of  the  catch- 
all District  50  of  that  union  {Matter  of  Union  Collieries  Coal  Com- 
pany^ 41  N.L.R.B.  9(>  (1942)).  A  little  later  the  Board  certified  as 
the  bargaining  agent  of  foremen  of  Codchaux  Sugars,  Inc.,  the  union 
of  rank  and  file  woi'kers  whom  the  foremen  were  supposed  to  super- 
vise (44X.L.R.B.  874  (11)42) ). 

As  a  result  of  the  B)oard"s  certifying  unions  of  foremen  in  the  I'nion 
Collieries  and  Godchaux  Sugars  cases,  there  was  introduced  in  Con- 
gress a  bill  taking  foremen  out  of  the  Laboi-  Act  (H.  R.  22;)0.  78th 
Cong.).  While  the  bill  was  pending  in  the  ^lilitary  Affairs  Commit- 
tee of  the  House,  the  Board,  on  May  10,  194;^).  in  Matter  of  Maryland 
Drydock  Company  (49  N.  L.  R.  B. '733).  reversed  itself,  holding  that, 
except  in  trades  where  foremen  organized  in  1935,  it  would  not  find 
units  of  supervisors  appropriate  for  the  purposes  of  collective  bar- 
gaining uncler  the  Wagner  Act.  The  ^lilitary  Alfairs  Committee  then 
dropped  H.  R.  2239. 

In  deciding  the  Maryland  Drydock  case,  the  Board  pointed  out  tliat 
unionizing  foremen  under  the  Labor  Act  would  be  bad  for  output, 
which  the  act  was  intended  to  promote,  bad  for  the  rank  and  file,  and 
bad  for  the  foremen  themselves.  In  several  cases,  the  Board  confirmed 
its  decision  in  the  Maryland  Di-ydock  case  {Matter  of  Boeing  Aircraft 
Cotnpany,  51  X.  \j.  R.  B.  66;  Matter  of  Murray  Corporation  of  Amer- 
ica {Ecorse  Plant),  51  X.  L.  R.  B.  94;  Matter  of  (rcneraJ  Motors  Cor- 
poration {Detroit  Diesel  Engine  Division)^  51  X.  L.  R.  B.  457).  Then, 
in  Matter  of  Packard  Motor  Car  Company  (61  X.  L.  R.  B.  4  (1945) ), 
the  Board  changed  its  mind  again,  ceififying  as  the  bargaining  agent 
of  five  ranks  of  Packard's  foremen  the  Foremen's  Associaticm  of 
America,  which  it  had  held  it  ought  not  to  certify  as  the  bargaining 
agent  foi-  foremen  of  General  ]Motors.  Miiri-ay  Corp.,  and  other  com- 
panies. Later  the  Board  certified  a  division  of  District  50  of  the  Uiiited 
Mine  Workers  of  America  as  the  bargaining  agent  of  supervisors  in 
the  mines,  and  subjected  them  to  the  discipline  and  control  of  the 
United  Mine  Workei's  and  its  leaders. 

As  a  result  of  the  BoanUs  ruling  in  the  Packaixl  case,  both  Houses 
of  Congress,  by  overwhelming  majorities,  passed  the  so-called  Case 
bill,  exempting  supervisors  from  the  operation  of  the  Labor  Act.  The 
President  vetoed  the  bill,  and  tlie  Board  continued  to  unionize  fore- 
men at  an  accelerated  pace. 
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The  evidence  before  the  committee  shoAvs  clearl}'  that  nuionizinij: 
supervisors  under  the  Labor  Act  is  inconsistent  with  the  purpose  of 
the  act  to  increase  output  of  g-oods  that  move  in  the  stream  of  com- 
merce, and  thus  to  increase  its  flow.  It  is  inconsistent  with  the  policy 
of  Congress  to  assure  to  workers  freedom  from  domination  or  control 
by  their  supervisors  in  their  organizing  and  bargaining  activities.  It 
is  inconsistent  with  our  policy  to  protect  tlie  rigiits  of  emplovers;  they, 
as  well  as  workers,  are  titled  to  loyal  representatives  in  the  plants,  but 
when  the  foremen  unionize,  even  in  a  union  that  claims  to  be  ''inde- 
pendent" of  the  union  of  the  rank  and  file,  they  are  subject  to  influence 
and  control  by  the  rank  and  file  union,  and,  instead  of  their  bossing 
the  rank  and  file,  the  rank  and  file  bosses  them.  The  e^'idence  shows 
that  rank  and  file  unions  have  done  much  of  the  actual  organizing  of 
foremen,  even  when  the  foremen's  union  professes  to  be  "independent"'. 
Without  any  question,  this  is  why  the  unions  seek  to  organize  the 
foremen. 

One  of  the  most  important  items  of  evidence  in  this  question  came 
to  light  after  the  committee  concluded  the  healings.  In  November  1942, 
Foi-d  Motor  Co.  recognized  the  Foreman's  Association  of  America  as 
the  representative  of  several  ranks  of  supervisors.  In  1944,  the  P'ord 
Co.  made  a  full  collective-bara'aining  agi'eement  with  the  association. 
In  testifying  before  our  conunittee,  the  president  of  the  association 
urged  the  relation  between  Ford  and  the  association  as  ground  fo)' 
unionizing  foremen.  Other  evidence  showed,  howevei-,  that  after  Foi'd 
i-ecognized  the  association,  there  were  more  strikes  and  stoppages  by 
foremen  at  Ford's  than  in  any  other  company.  Although  the  president 
of  the  association  claimed  that  productivity  was  high  in  plants  it  had 
organized,  we  had  quoted  to  us  statements  by  Mr.  Henry  Ford  II  that 
productivity  declined  aftei-  the  foremen  organized,  and  this  evidence 
was  supported  by  evidence  from  other  companies. 

On  April  8,  1947,  Mr.  John  S.  Bugos,  vice  president  and  director  of 
industrial  relations  at  FottI's,  terminated  Ford's  contract  with  the 
Foreman's  Association.  His  letter  to  the  association  constitutes  the 
clearest  evidence  that  supervisors  are  not  properly  subject  to  the  Labor 
Act: 

This  is  to  advise  yon  of  the  decision  of  tlie  Ford  Motor  Co.  to  terminate  the 
present  agreement  between  tlie  Foreman's  Association  and  the  Ford  Motor  Co. 

As  you  know,  under  tlie  terms  of  the  agreement  it  may  he  terminated  on  INIa.v 
9,  1947.  provided  either  your  association  or  the  company  gives  30  days"  notice. 
It  is  the  puiijose  of  this  letter  to  give  such  notice. 

Our  present  agreement  with  you  was  entered  into  voluntarily  on  May  9,  1944. 
At  that  time  we  took  the  position  that  whether  or  not  we  believed  that  foremen's 
iinions  or  associations  were  sound,  w'e  would  imdertake  a  practical  test.  This 
is  in  line  with  our  policy  of  always  seeking  workable  solutions  to  our  human 
relations  pi-oblems  here  at  Ford.  As  you  are  aware,  this  company,  in  reaching 
the  1944  agreement  with  you,  took  a  position  not  siipported  by  the  general  opinion 
of  industry. 

At  that  time,  representatives  of  your  association  argued  that  reoogTiition  of 
a  foreman's  union  would  result  in  making  foremen  more  effectively  a  part  of 
management  than  before. 

After  3  years'  experience — a  period  which  seems  to  us  ample  for  a  test — it 
is  our  conclusion  that  the  results  have  been  the  opposite  of  what  we  have  hoped 
for.  Rather  than  exerting  its  efforts  to  draw  foremen  into  closer  relationship 
with  the  rest  of  management,  your  association  has  worked  in  the  opposite  direc- 
tion. We  feel  that  your  association  under  tlie  agreement  has  failed  to  meet  the 
test  of  practice. 

As  recently  as  last  Saturday — April  5.  1947 — 33  foremen,  all  except  3  from 
the  Rouge  rolling  mill,  walked  off  the  job  without  permission,  and  contrary  to 
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specific  instructions  to  remain.  They  stayed  off  the  job  about  2^^  hours,  attend- 
ing a  meeting  of  the  association.  This  unauthorized  absence  involved  grave 
rislvs  t^  our  employees  in  the  rolling  mill.  The  fact  that  no  damage  came  to 
men  or  property  was  fortunate,  but  it  is  something  which  the  absent  members  of 
your  association  could  not  guai*antee. 

Efforts  were  made — we  are  glad  to  say  unsuccessfully — to  induce  foremen  in 
the  open  hearth  department  to  leave  their  jobs  at  the  same  time.  There  is  no  need 
to  point  out  the  risk  to  men  and  property  in  leaving  open  hearth  furnaces  un- 
attended. 

Your  association  recently  instructed  its  members  not  to  comply  with  company 
requirements  that  they  check  employees  under  their  supervision  at  various  loca- 
tions away  from  the  job  where  they  were  felt  to  be  loitering.  Spokesmen  for 
your  association  did  not  agree  with  the  company  as  to  the  proper  techni(pie  for 
handling  an  admittedly  bad  situation.  It  is  clearly  the  responsibility  of  the  com- 
pany, and  not  of  your  association,  to  determine  the  procedure  in  such  situations. 

Several  months  ago  we  proposed  a  number  of  constriictive  amendments  de- 
signed to  improve  our  relationships,  to  define  more  clearly  our  separate  areas  of 
responsibility,  and  to  close  the  gulf  between  foremen  and  other  members  of  our 
management  team  which  we  feel  has  been  created  by  the  present  agreement.  In 
several  months  of  negotiation,  your  negotiating  committee  has  not  agreed  to  a 
single  major  proposal.  Your  committee  has  also  failed  to  produce  any  counter- 
proposal which  would  lead  to  these  goals. 

The  Ford  Motor  Co.  has  the  present  and  long-term  objective  of  building  an 
exceptional  organization  of  the  ablest  people.  We  cannot  reach  this  objective 
unless  we  develop  within  the  organization  the  finest  and  best-trained  foremen  in 
the  country.  The  association  is  not  helping  us  to  advance  toward  this  objective 

The  essential  characteristic  of  management  is  responsibility.  It  follows  that 
the  characteristic  which  distinguishes  a  foreman  is  a  sense  of  responsibility. 
It  is  our  observation  that  the  activities  of  your  association  under  our  agreement 
has  tended  to  lead  our  foremen  away  from  management  responsibility,  and  has 
in  fact  opposed  efforts  of  the  c<mipany  in  this  direction. 

We  are  giving  you  this  notice  of  termination  of  our  agreement  for  the  practical 
reason  that  it  has  not  worked  under  test. 

If  management  is  to  be  free  to  manage  American  industry  as  in  the 
past  and  to  produce  the  goods  on  which  depends  our  strengtli  in  war 
and  our  standard  of  living  always,  then  Congress  must  exclude  fore- 
men from,  the  operation  of  the  Lahor  Aet^  not  only  v^hen  they  organize 
into  unions  of  the  rank  and  'file  and  into  unions  affiliated  with  those 
of  tlie  rank  and  fle^  hut  also  when  tliey  organize  into  unions  that  claim 
to  he  independent  of  the  unions  of  the  rank  and  file. 

The  committee  received  in  evidence  about  200  letters  that  the  Fore- 
man's Association  had  exchanged  with  unions  of  the  rank  and  file. 
They  showed  a  closer  and  more  intimate  relation  between  the  associa- 
tion and  the  unions  of  men  the  foremen  supervise  than  one  ordinarily 
finds  between  unions  affiliated  together  in  tlie  same  federation,  and  a 
subservience  of  the  association  to  unions  of  the  rank  and  file  that  is 
rare  among  unions. 

The  evidence  shows  that  foremen's  unions  ai-e.  and  must  be,  wholly 
dependent  upon  rank-and-file  unions  and  under  constant  obligation  to 
them.  The  foremen  cannot  strike  without  the  support  of  the  rank 
and  file  and  its  agreement  not  to  do  the  work  of  striking  foremen. 
The  association  admits  that  it  has  such  an  agreement  with  the  CIO. 
The  association  has  adopted  a  formal  "policy"  forbidding  its  members, 
when  the  rank-and-file  unions  strike,  to  enter  the  struck  plants  and 
protect  and  maintain  them  without  the  consent  of  the  rank-and-file 
unions. 

The  evidence  further  shows  that  rank-and-file  unions  tell  the  foi-e- 
man's  union  when  the  foremen  may  strike  and  when  they  may  not, 
what  duties  the  foremen  may  do  and  what  ones  they  may  not,  what 
plants  the  foreman's  union  may  organize  and  what  ones  it  may  not. 
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It  shows  that  rank-and-file  unions  liave  lielped  foremen's  unions,  not 
for  the  benefit  of  tlie  foremen,  but  for  the  benefit  of  the  rank  and  file, 
at  the  expense  of  the  foreman's  fidelity  in  doing  his  duties.  The  chair- 
man of  a  rank-and-file  pit  committee  summed  the  matter  up  when  he 
said : 

Well,  we  are  trying  to  get  them  (the  supervisors)  to  join  the  union,  the  bosses 
to   join    the   union,    and    then   we'll    be   their   bosses.    We'll   be  their  bosses. 

That  most  foremen  themselves  see  the  impropriety  of  their  union- 
izing, and  its  danger  for  their  own  status,  is  clear  from  the  fact  that, 
although  the  P'oreman's  Association  of  America  is  the  largest  union 
of  foremen,  only  about  1  percent  of  the  foremen  have  joined  it. 

Management^  like  labor,  must  have  faithful  agents. — If  we  are  to 
produce  goods  competitively  and  in  such  large  quantities  that  many 
can  buy  them  at  low  cost,  then,  just  as  there  are  people  on  labor's 
side  to  say  what  workers  want  and  have  a  right  to  expect,  there  must 
be  in  management  and  loyal  to  it  persons  not  subject  to  influence  or 
control  of  unions,  not  only  to  assign  people  to  their  work,  to  see  that 
they  keep  at  their  work  and  do  it  well,  to  correct  them  when  they  are 
at  fault,  and  to  settle  their  complaints  and  grievances,  but  to  deter- 
mine how  inuch  work  employees  should  do.  what  pay  they  should 
receive  for  it,  and  to  carry  on  the  M'hole  of  labor  relations. 

Labor  relations  people  negotiate  labor  agreements  and  handle  dis- 
putes not  settled  in  the  shops.  Employment'and  personnel  people  hire 
workers,  and  some  times  assign  them  to  their  departments.  Plant 
policemen  and  guards  prevent  disorders  and  report  misconduct  of 
employees  and  of  unions  and  their  members.  Time-study  men  help 
to  fix  the  pace  at  which  employees  work  and  to  determine "tlie  nuniber 
of  men  the  work  calls  for.  Doctors,  nurses,  safety"  engineers,  and 
adjusters  handle  claims  for  disability  benefits  and  investigat-e  alleged 
hazards  to  safety  and  health. 

Other  employees  handle  intimate  details  of  the  business  that  fre- 
quently are  highly  confidential.  Some  affect  the  employer's  relations 
with  labor.  Others  affect  its  relations  with  its  competitors.  In 
neither  case  should  the  employee's  loyalty  be  divided.  That  which 
affects  the  company's  relations  with  its  competitors  certainly  ought  not 
to  be  open  to  members  of  a  union  that  deals  also  with  the  firm's 
competitors. 

Supervisors  are  management  people.  They  have  distinguished 
themselves  in  their  work.  They  have  demonstrated  their  ability  to 
take  care  of  themselves  without  depending  upon  the  pressure  of  col- 
lective action.  No  one  forced  them  to  become  supervisors.  They 
abandoned  the  "collective  security''  of  the  rank  and  file  voluntarily, 
l)ecause  they  believed  the  opportunities  thus  opened  to  them  to  be 
more  valuable  to  them  than  such  "security''.  It  seems  wrons:,  find  it 
is  wrong,  to  siibject  people  of  this  kind,  who  have  demonstrated  their 
initiative,  their  ambition  and  their  ability  to  get  ahead,  to  the  leveling 
processes  of  seniority,  uniformity  and  standardization  that  the  Su'^ 
preme  Court  recognizes  as  being  fundamental  principles  of  unionism. 
iJ.  I.  Case  Co.  v.  National  Lahor  Relations  Board,  321  U.S.  332 
(1944).)  It  is  wrong  for  the  foremen,  for  it  discourages  the  things 
in  them  that  made  them  foremen  in  the  first  place.  For  the  same 
reason,  that  it  discourages  those  best  qualified  to  get  ahead,  it  is  wrong 
for  industry,  and  particularly  for  the  future  strength  and  produc- 
tivity of  our  country. 
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So,  by  this  bill.  Congress  makes  clear  once  more  what  it  tried  to 
make  clear  when,  in  passing  the  act,  it  defined  as  an  "employer,''  not 
an  "employee,"  any  person  "acting  in  the  interest  of  an  employer'"; 
what  it  again  made  clear  in  taking  up  H.R.  2239  in  1943  and  in  drop- 
ping it  when  the  Board  decided  the  Maryland  Drydock  case,  and  what, 
for  a  third  time,  it  made  clear  last  year  in  passing  the  Case  bill  by  a 
majority  of  about  2  to  1  and  in  barely  falling  short  of  enough  votes  to 
override  the  President's  veto  of  that  bill. 

The  bill  does  not  forbid  anyone  to  organize.  It  does  not  forbid  any 
employer  to  recognize  a  union  of  foremen.  Employers  who,  in  the 
past,  have  bargained  collectively  with  supervisors  may  contmue  to  do 
so.  What  the  bill  does  is  to  say  what  the  law  always  has  said  until 
the  Labor  Board,  in  the  exercise  of  Avhat  it  modestly  calls  its  "expert- 
ness,"  changed  the  law :  That  no  one,  whether  employer  or  employee, 
need  have  as  his  agent  one  who  is  obligated  to  thoi^e  on  the  other  side, 
or  one  Avhom,  for  any  reason,  he  does  not  trust. 

(C)  "Agricultural  laborers"  :  The  present  act  excludes  from  the  defi- 
nition of  "employee"  "any  individual  employed  as  an  agricultural 
laborer,"  but  it  does  not  say  who  are  agricidtural  laboi-ers  and  who 
are  not.  Congress  has  defined  this  term  in  other  legislation.  The  bill 
adopts  the  definition  of  agricultural  laborer  set  forth  in  the  Internal 
Revenue  Code,  section  1426  { h ) ,  namely : 

The  term  "agi'icultux'al  labor"  includes  all  services  performed — 

(1)  On  a  farm,  in  the  employ  of  any  person,  connection  with  cultivating 
the  soil,  or  in  connection  witli  raising  or  harvesting  any  agricultural  or  horti- 
cultural commodity,  including  the  raising,  shearing,  feeding,  caring  for.  train- 
ing, and  management  of  livestock,  bees,  poultry,  and  fur-bearing  animals  and 
wildlife. 

(2)  In  the  employ  of  the  owner,  or  tenant  or  other  operator  of  a  farm,  in 
connection  witli  the  operation,  management,  conservation,  improvement,  or 
maintenance  of  such  farm  and  its  tools  and  equipment,  or  in  salvaging  timber 
or  clearing  land  of  brush  and  other  debris  left  by  a  huri-icane,  if  the  major  part 
of  such  service  is  iierformed  on  a  farm. 

(3)  In  connection  with  the  production  or  harvesting  of  maple  sirup  or  maple 
sugar  or  any  commodity  defined  as  an  agricultural  commodity  in  section  1141J 
(g»  of  title  12,  as  amended,  or  in  connection  with  the  raising  or  harvesting  of 
mushrooms,  or  in  comiection  with  the  hatching  of  poultry,  or  in  connection  with 
the  ginning  of  cotton,  or  in  connection  witli  the  operation  or  maintenance  of 
ditches,  canals,  reservoirs,  or  waterways  used  exclusively  for  supplying  and 
storing  water  for  farming  purposes. 

(4)  In  handling,  planting,  drying,  packing,  packaging,  processing,  freezing, 
grading,  storing  or  delivering  to  storage  or  to  market  or  to  a  carrier  for  trans- 
portation to  market,  any  agricultural  or  horticultural  commodity;  but  only  if 
such  service  is  performed  as  an  incident  to  ordinary  farming  operations  or,  in 
the  case  of  fruits  and  vegetables,  as  an  incident  to  the  preiiaration  of  such  fruits 
or  vegetables  for  market.  The  provisions  of  this  paragraph  shall  not  be  deemed 
to  be  applicable  with  respect  to  service  performed  in  connection  with  com- 
mercial canning  or  commercial  freezing  or  in  connection  with  any  agricultural 
or  horticultural  commodity  after  its  delivery  to  a  terminal  market  for  distribu- 
tion for  consumption. 

As  used  in  this  sul)section.  the  term  "farm"  includes  stock,  dairy,  poultry, 
fruit,  fur-bearing  animal,  and  truck  farms,  plantations,  ranches,  nurseries, 
ranges,  greenhouses  or  other  similar  structures  used  primarily  for  th^  raising 
of  agricultural   or  horticultural  commodities,   and  orchards. 

(D)  An  "employee",  according  to  all  standard  dictionaries,  ac- 
cording to  the  law  as  the  courts  have  stated  it,  and  according  to  the 
understanding  of  almost  everyone,  with  the  exception  of  members 
of  the  National  Labor  Relations  Board,  means  someone  who  works 
for  anot1  er  for  hire.  But  in  the  case  of  National  Lahor  RelatlovH 
Board  v.  Rearst  PuUications,  Inc.  (322  U.S.  Ill  (1944) ),  the  Board 
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expanded  the  definition  of  the  term  "employee''  bej^ond  anytliing 
that  it  ever  had  inchided  before,  and  the  Supreme  Court,  relying 
upon  the  theoretic  "expertness''  of  the  Board,  upheld  the  Board.  In 
this  case  the  Board  held  independent  merchants  who  bought  news- 
papers from  the  publisher  and  hired  people  to  sell  them  to  be  '•em- 
ployees". The  people  the  merchants  hired  to  sell  the  papers  were 
"employees'-  of  the  merchants,  but  holding  the  merchants  to  be  •'eni- 
ployees'  of  the  publisher  of  the  papers  was  most  far  reaching.  It 
must  be  presumed  that  when  Congress  passed  the  Labor  Act,  it 
intended  words  it  used  to  have  the  meanings  that  they  had  when 
Congress  passed  the  act,  not  new^  meanings  that,  9  years  later,  the 
Labor  Board  might  think  up.  In  the  law,  there  always  has  been  a 
difference,  and  a  big  difference,  between  "emplo^-ees"  and  "inde- 
pendent contractors".  "'Employees"  work  for  wages  or  salaries  under 
direct  supervision.  "Independent  contractors"  undertake  to  do  a 
job  for  a  price,  decide  how  the  work  will  be  done,  usually  hire  others 
to  do  the  work  and  depend  for  their  income  not  upon  wages,  but 
upon  the  difference  between  what  they  pay  for  goods,  materials,  and 
labor  and  what  they  receive  for  the  end  result,  that  is,  upon  profits. 
It  is  inconceivable  that  Congress,  when  it  passed  the  act,  authoi'ized 
the  Board  to  give  to  every  word  in  the  act  whatever  meaning  it 
wished.  On  the  contrary,  Congress  intended  then,  and  it  intends 
now,  that  the  Board  give  to  words  not  far-fetched  meanings  but 
ordinary  meanings.  To  correct  what  the  Board  has  done,  and  what 
the  Supreme  Court,  putting  misplaced  reliance  upon  the  Board's 
expertness,  has  approved,  the  bill  excludes  "independent  contractors" 
from  the  definition  of  "employee". 

The  definitions  appearing  in  section  2  of  the  present  act  of  the 
terms  "representative"  (4),  "labor  organization"  (5),  "commerce" 
(6),  "affecting  commerce"  (7),  and  "unfair  labor  practice"  (8)  re- 
main unchanged,  although,  in  section  8,  the  "unfair  labor  practices" 
themselves  are  chanared  substantially. 

Section  2(9)  of  the  present  act,  which  defines  "labor  dispute",  is 
omitted.  The  term  does  not  appear  anywhere  in  the  present  act 
except  in  the  definitions.  It  does  appear  in  the  bill,  ]}ut  its  meaning 
is  clear  from  the  context  and  from  the  bill  as  a  whole  and  does  not 
need  defining.  In  any  event,  the  old  definition  would  be  inappro- 
]>riate  in  the  amended  act  because,  as  the  Labor  Board  has  construed 
the  act,  a  "labor  dispute"  exists  whenever  a  union  disagi-ees  with  an 
employer  on  any  subject,  notwithstanding  that  the  union  does  not 
represent  employees  of  the  employer,  that  the  subject  matter  of  the 
dispute  does  not  concern  wages,  hours,  or  other  terms  and  conditions 
of  employment,  or  that  the  matter  in  dispute  already  has  been  settled 
by  the  terms  of  a  valid  existing  agreement.  The  committee  there- 
fore has  thought  it  better  to  omit  this  definition,  and  to  leave  its 
meanino;  to  the  well-known  rules  of  statutory  construction  that  the 
courts  follow.  The  Board's  construction  no  longer  applies. 

(9)  "Labor-Management  Relations  Board":  The  definition  of  this 
term  replaces  the  definition  of  "National  Labor  Relations  Board"  in 
the  present  act.  Clauses  abolishing  the  National  Labor  Relations 
Board,  establishing  in  its  place  a  new  Labor-Management  Relations 
Board,  and  defining  the  duties  in  the  new  Board  appear  in  section  102 
of  the  bill  and  in  the  amended  section  4  of  the  act. 

S5-1G7 — 74 — pt.  1 — —54 
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(10)  "Administrator":  This  new  term  refers  to  an  independent 
aojency  tliat  section  3  creates  to  take  OA'er  the  invest igatino-  and  prose- 
cuting functions  that  the  present  Board  performs,  leaving  the  new 
Board  with  no  duties  inconsistent  with  its  deciding  functions. 

( 11 )  "Bargain  collectively"  and  "collective  bargaining'' :  The  present 
act  does  not  define  these  most  important  terms.  Some  of  the  most 
glaring  injustices  of  decisions  of  the  present  Board  arise  from  that 
omission. 

The  present  section  8  (5)  requires  an  employer  to  bargain  collec- 
tively with  the  representatives  of  his  employees.  The  Supreme  Court, 
in  the  Jones  &  Laughlin  case  (301  U.  S.  1),  upholding  the  constitu- 
tionality of  the  act,  said : 

The  Act  does  not  compel  agreements  between  employers  and  employees.  It 
does  not  compel  any  agreement  whatever.  It  does  not  prevent  an  employer  "from 
refusing  to  make  a  collective  contract  and  hiring  individuals  on  whatever  terms'' 
the  employer  "may  by  unilaterial  action  determine  *  *  *."  The  theory  of  the 
Act  is  that  free  opportunity  for  negotiation  with  accredited  representatives  of 
employees  is  likely  to  promote  industrial  peace  and  may  bring  about  the  adjust- 
ments and  agreements  which  the  act  in  itself  does  not  attempt  to  compel  *  *  *." 

Notwithstanding  this  language  of  the  Court,  the  present  Board 
has  gone  very  far,  in  the  guise  of  determining  whether  or  not  em- 
ployers had  bargained  in  good  faith,  in  setting  itself  up  as  the  judge 
of  what  concessions  an  employer  must  make  and  of  the  proposals 
and  counterproposals  that  he  may  or  may  not  make.  The  Board 
has  gone  so  far  as  to  hold  an  employer's  refusal  to  compel  workers 
to  become  and  remain  members  of  unions,  under  so-called  "closed 
shop"  arrangements,  to  be  evidence  that  the  employei-s  had  not  bar- 
gained "in  good  faith".  {See  Matter  of  Interna'tional  Filter  Co.^ 
1  N.  L.  R.  V,.  489  (1930)  :  Matter  of  Columhlan  Enameling  and  Stamqy- 
inq  Co.,  1  N.  L.  R.  B.  181  (1936)  ;  Matter  of  Jackson  Dally  Ne^vs, 
9  N.  L.  R.  B.  120  (1938)  ;  Matter  of  Uhllch  amcl  Co..  26  N.  L.  R.  B. 
679  (1940)  ;  Matter  of  J.  I.  Case  Co.  71  N.  L.  R.  B.  No.  182  (1946).) 

The  Board  has  held  it  "unfair'-  for  an  employer  to  insist  that  he  and 
the  union  settle  their  differences  by  collective  bargaining,  instead  of 
submitting  them  to  some  form  of  "collective  litigation"  like  arbitration 
{Matter  of  Dallas  Cartage  Co..  14  N.  L.  R.  B.^411  (1939)  ;  Matter  of 
Register  Publishing  Co.,  44  N.  L.  R.  B.  834  (1942).  Notwithstanding 
the  difficulties  of  instituting  suits  asrainst  unions  under  present  law  and 
of  collecting  judgments  resulting  from  their  breaking  their  contracts, 
if  an  employer  asks  the  union  to  take  steps  making  it  legally  responsible 
for  its  contract  violations,  the  Board  is  apt  to  say  tlie  emplover  is 
"unfair"  and  punish  him  for  "refusal  to  bargain"  (flatter  of  Jasper 
Blachlmrn.  Products  Co.,  21  N.  L.  R.  B.  1240  (1940)  ;  Matter  of  Scripts 
Mg.  Co.,  36  N.  L.  R.  B.  411  (1941)  :  Matter  of  Interstate  Steamship 
Co.,  36  N.  L.  R.  B.  1307  (1941) ) .  The  Board  has  held  that  an  employer 
is  not  "bargaining  in  good  faith''  when  he  asks  the  union  to  agree  to  a 
"no-strike  clause"  and  it  has  disregarded  such  clauses  when  unions 
have  agreed  to  them  {Matter  of  Metal  Mouldings  Corp.,  39  N.  L.  R.  B. 
107, 119  (1942)  ;  Matter  of  Burgle  Vinegar  Co.,  71  N.  L.  R.  B.  No.  140 
(1946)  ;  Matter  of  United  Biscuit  Co.  38  N.  L.  R.  B.  778;  Matter  of 
Tllahland.  Shoe  Co.,  23  N.  L.  R.  B.  259).  Last  year  a  company  offered 
to  the  union  one  of  the  largest  raises  ever  granted  in  its  industry.  The 
offer  was  the  most  generous  one  then  being  discussed  in  the  industry. 
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However,  it  fell  5  cents  short  of  meeting  the  union's  demand.  The 
union  wished  to  bargain  about  the  employer's  estimated  and  prospec- 
tlce  profits.  Xotwithstanding  the  very  intense  "bargaining"'  that  had 
gone  on,  the  Board  accused  the  company  of  "refusing  to  bargain" 
{Mutter  of  General  Motors  Corporation^  N.  L.  R.  B.  Case  No.  7-R- 
1496). 

These  cases  show  that  unless  Congress  writes  into  the  law  guides  for 
the  Board  to  follow,  the  Board  may  attempt  to  carry  this  process 
still  further  and  seek  to  control  more  and  more  the  terms  of  collective- 
bargaining  agreements.  (See  T.  R.  Iserman.  Industrial  Peace  and 
the  Wagner  Act,  McGraw-Hill  Book  Co.,  Inc.,  New  York  (1947), 
pp.  31-85;  Harold  W.  Metz,  Labor  Policy  of  the  Federal  Government, 
The  Brookings  Institution  ( 1945) ,  p.  73.) 

In  N.L.R.B.  V.  /.  /.  Case  Co.  (321  U.S.),  the  Supreme  Court  in 
its  decision,  and  the  Board  in  its  brief,  indicated  that  "welfare"  ar- 
i-angements,  such  as  stock  purchase  plans,  group  insurance,  hospitaliza- 
tion, and  medical  attention,  are  not  within  the  scope  of  matters  con- 
cerning which  companies  must  bargain  under  the  Labor  Act.  "When 
unions  that  wished  to  bargain  about  such  arrangements  were  inde- 
l^endent,  not  affiliated  with  one  of  the  great  national  or  international 
organizations,  the  Board  has  seemed  to  understand  what  is  obvious, 
that  giving  unions  a  voice  in  controlling  welfare  arrangements  that 
employers  finance,  deprives  employees  of  some  of  their  free  will  in 
choosing  bargaining  agents,  gives  to  the  union  that  has  tlie  control  an 
unfair  advantage  over  other  unions,  and  at  times  operates  to  the  dis- 
advantage of  nonunion  employees,  violating  sections  8  (1),  8  (2),  and 
8(3)  of  the  act.  (See  Matter  of  Service  Wood  Hill  Co.,  31  N.  L.  R.  B. 
1179  (1941)  ;  Matter  of  Cleveland  Worsted  Mills  Co..  43  N.  L.  R.  B. 
545  (1942)  ;  N.  L.  R.  B.  v.  ./.  Greenehairn  T.  Co..  110  Fed  (2d)  984; 
N.Y.  Merchandise  Co.,  Inc.  41  N.  L.  R.  B.  1078  (1942)  :  Matter  of 
Bethlehem  Shi plmldhg  Corp..  Ltd.,  11  N.  L.  R.  B.  105  (1939).)  More 
recently,  however,  the  Board  seems  to  be  changing  its  view. 

In  vieto  of  the  Board\s  i^'ulings  or)  the  duty  to  bargain  the  com- 
mittee has  deemed  it  loise  to  define  coltective  bargaining  to  mean  wluit 
the  Supreme  Covrt  in  the  Jones  <&  Laughlin  ease,  supra,  says  it 
means.  This  the  bill  does  in  two  ways:  First,  it  sets  up  objective 
well  as  employers  be  required  to  bargain  collectively,  the  Chairman 
standards  by  which  the  Board  can  determine  whetlier  or  not  a  party 
has  refused  to  bargain.  In  opposing  the  suggestion  that  uiiions,  as 
well  as  employers,  be  required  to  bargain  collectively,  the  Chairman 
of  the  Board  has  stated  that  whether  or  not  a  person  is  bargaining 
"in  good  faith"  requires  appraising  his  "state  of  mind".  The  possi- 
bility of  error  and  injustice  when  three  Board  members,  none  of  whom 
are  psychiatrists,  undertake  to  do  this  is  very  great,  as  can  be  seen 
from  decisions  of  the  Board  itself.  The  committee  therefore  takes 
the  question  out  of  the  realm  of  speculation,  guess  work,  and,  too 
often,  bias  and  prejudice,  and  provide  that  "free  opix)rtunity  for 
negotiation"  that  the  Supreme  Court  said  the  act  should  bring  about. 
Since  the  bill  requires  unions  as  well  as  employers  to  bargain,  the 
committee's  doing  this  is  as  important  to  them  as  to  employers. 

When  parties  have  agreed  upon  a  procedure  for  settling  their  differ- 
ences, and  the  agreement  is  in  effect,  they  will  be  required  to  follow 
the  procedure  or  be  held  guilty  of  an  unfair  labor  j)ractice.  Most 
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agreements  provide  procedures  for  settling;  ji-rievances,  generally  in- 
cTuding  some  form  of  arbitration  as  the  last  step.  Consequently,  this 
clause  will  operate  in  most  cases,  except  those  involving  the  negotia- 
tion of  neAv  contracts. 

Bargaining  procedure. — In  contract  negotiations,  or  when  for  any 
reason  no  procedure  for  settling  disputes  is  in  elf cct,  each  of  tlie  parties 
is  required  to  take  these  steps : 

1.  Receive  tlie  other  party's  proposals  and  any  counterproposals. 
(Counterproposals  may  be  made  later,  unless  the  parties  have  agreed 
otherwise.) 

2.  Discuss  the  proposals  and  any  counterproposals  at  a  conference 
at  a  mutually  agreeable  time  or  within  a  reasonable  time.  (It  is  im- 
portant that  the  parties  meet  face  to  face  if  that  is  at  all  possible,  and 
that  each  side,  at  the  very  least,  listen  to  the  other  side  state  and  ex- 
plain his  proposals  or  counter  proposals. ) 

3.  Continue  discussing  the  proposals  and  counterproposals  at  not 
less  than  four  separate  additional  conferences  within  a  30-day  period 
after  the  first  conference,  unless  agreement  is  sooner  reached.  (I^ar- 
gaining  is  a  difficult  and  highly  refined  art,  and  employers  and  unions 
have  many  techniques  for  arriving  at  the  bargains  they  wish  to  reach. 

Playing  for  time,  maneuvering  for  position,  .sho^^ing  indifference  to  the  advan- 
tages or  disadvantages  of  possible  compromises,  beginning  low  and  working  up  or 
beginning  high  and  working  down,  pressing  for  one  thing  to  get  something  elst-. 
trading  one  point  for  another,  withholding  commitments  until  the  agreement 
takes  shape,  all  this,  and  much  else,  if  they  know  how  to  do  it,  *  *  *  bargainers 
may  use. 

T.  R.  Iserman  (op.  cit.  pp.  31-33).  Congress  ought  to  assure  to  each 
side  a  full  opportunity  to  use  its  bargaining  abilities.  It  ought  not  to 
say  how  the  parties  may  use  their  abilities.  The  Board  lias  tried  to 
do  that,  with  unfair  results.) 

4.  If  agreemnt  is  reached,  reduce  it  to  writing.  (This  is  the  rule 
the  Supreme  Court  laid  down  in  the  //.  /.  Heinz  ease  (311  U.S.  514 
(1941)).)  _  .  , 

5.  If  agreement  is  not  reached  within  the  30-day  period,  the  parties 
must,  before  striking  or  locking  out,  take  the  following  steps: 

6.  {a)  Within  5  clays,  the  union  must  notify  the  Administi-ator  of 
the  National  Labor  Relations  Act  of  its  desire  for  a  strike  vote,  {h) 
It  must  state  to  the  emplo^-ees  in  writing  its  ]:)Osition  on  the  issues  in 
dispute,  and  send  copies  of  the  statement  to  the  employer  and  to  the 
Administrator  by  registered  mail,  (c)  The  Administrator  must  notify 
the  employer  of  the  request  for  a  strike  vote  and  specify  a  reasonable 
time  within  which  the  emplover  shall  issue  to  employees  a  statement 
of  his  position,  {d)  The  employer  must  issue  such  a  statement  to  the 
employees  and  send  it  to  the  Administrator  by  registered  mail.  (<?)  The 
Administrator  must,  Avithin  a  reasonable  time,  and  after  notice  to  the 
parties,  provide  for  a  secret  ballot.  (/)  The  ballot  shall  be  conducted 
in  a  manner  to  which  the  parties  may  agree,  or,  if  they  do  not  agree, 
under  the  direction  of  the  Administrator.  (He  may  use  local  agencies 
for  this  purpose  if  he  so  desires.)  (g)  The  ballot,  besides  stating  its 
nature,  shall  present  to  the  employees  the  question:  "Shall  the  em- 
ployer's last  ofl'er  of  settlement  of  the  current  dispute  be  rejected  and 
a  strike  be  called."  (A)  The  parties  shall  not  strike  or  lock  out  unless 
the  majority  of  all  the  employees  in  the  bargaining  unit  in  which  the 
dispute  arises  vote  to  i-eject  the  employer's  last  ofl'er,  and  to  strike. 
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The  record  shows  that,  during  each  of  the  10  years  after  Congress 
passed  tlie  Labor  Act,  there  were  on  the  average  about  three  times  as 
many  strikes  each  year  as  in  the  average  year  for  10  years  before  Con- 
gress passed  the  act.  Two  things  seemed  to  bring  this  about.  Largely 
responsible  was  the  immunity  for  striking  that  the  act  confers  by 
providing  that  an  employee  retains  his  status  as  an  employee,  even 
when  he  strikes. 

There  were  strong  arguments  before  the  committee  for  alx)lishing 
this  immunity  and  letting  strikers  risk  their  jobs,  just  as- employers 
I'isk  their  businesses,  wlien  strikes  occur.  By  other  clauses  of  the  bill, 
the  committee  has  adopted  tliis  approach  when  the  strikes  violate  con- 
tiacts,  when  they  constitute  unfair  laboi-  practices,  or  when  they  are 
uidawful  within  the  meaning  of  the  bill.  But  the  committee  has  not 
seen  fit  to  do  this  in  cases  of  so-called  "economic"  strikes.  It  believes 
liiat  at  least  the  uiore  irresponsible  strikes,  those  called  without  due 
consideration,  those  coiicerning  small  issues,  and  those  that  leaders 
call  without  consulting  their  constituents,  will  be  greatly  reduced  by 
requiring  strike  votes  after  each  side  has  had  an  opportunity  to  state 
its  position  and  to  urge  its  fairness  upon  those  called  upon  to  do  the 
striking. 

Since,  under  the  act,  the  union  represents  all  the  employees  in  the 
bargaining  unit,  not  merely  its  members  and  not  merely  those  directly 
concerned  in  a  dispute  that  does  not  concern  all,  tlie  bill  contemplates 
strikes  only  when  the  majoiity  of  the  bargaining  unit  wish  to  strike. 
This  procedure  meets  two  objections  to  the  War  Labor  Disputes  Act 
that  appeared  after  we  passed  it.  The  strike  vote  comes  after  the 
bargaining  and  after  tlie  parties  have  stated  their  position,  and  it 
avoids  situations  that  arose  under  the  earlier  Act,  in  which  only  a 
small  fraction  of  the  employees,  20  percent  or  less,  by  voting  to  strike, 
'"authorized"  work  stoppages  for  hundreds  of  thousands  who  did  not 
vrish  to  strike. 

Scope  of  hargainixg. — Reference  has  already  been  made  to  liberties 
the  Board  has  taken  with  t)ie  term  "collective  bargaining"  due  to  the 
absence  from  the  present  act  of  language  defining  the  scope  of  bargain- 
ing. The  last  paragraph  of  section  2(11)  cures  this  defect,  limiting 
the  scope  of  bargaining  by  either  employees  or  unions  to  matters  of 
mutual  concern. 

Just  as  the  employer  has  no  right  to  bargain  about  who  the  un- 
ion's officers  and  repj-esentatives  will  be,  what  dues  and  assessments 
it  sliall  impose,  how  it  shall  spend  its  money  or  otherwise  conduct 
its  internal  affairs  so  long  as  they  do  not  affect  the  emj^loyer's  oper- 
ations, so  the  union  has  no  right  to  bargain  with  the  employer  about 
who  his  agents  will  be,  what  prices  he  will  charge,  what  his  profits 
shall  l^e,  or  how  he  shall  manage  his  business,  so  long  as  he  does  not 
violate  the  union's  contract  with  him  oi-  ignore  his  obligation's  under 
the  Labor  Act.  The  bill  provides,  in  sweeping  terms,  for  bargaining 
concerning  wages,  hours,  work  requirements  oi-  "work  loads,"  dis- 
cliarge,  suspension,  lay-off',  recall,  seniority,  aud  discipline. 

It  likewise  provides  for  bargaining  on  promotions,  demotions,  trans- 
fers and  assignments  of  people  within  the  bargaining  unit  to  other 
positions  in  the  same  unit  and  of  people  from  outside  the  unit  to 
positions  in  the  unit.  A  iniion  representing  people  in  one  unit  may 
not  dictate  what  position  shall  be  held  by  an  employee  who  leaves 
tJie  unit  and  goes  to  another  unit,  which  another  union  may  represent. 
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The  bill  further  provides  for  barofainiiiir  on  safety,  sanitation,  and 
protecting  the  health  of  employees  in  the  plant,  vacations  and  leaves 
of  absence,  and  for  bargaining  about  procedures  for  settling  disputes 
on  all  these  subjects. 

It  does  not  require  bargaining  on  any  matter  during  the  term  of 
a  collective-bargaining  agreement,  except  as  the  express  terms  of 
the  agreement  permit.  This  contemplates  that  the  parties  will  bargain 
on  grievances  in  accordance  with  the  agreed  grievance  procedure,  and 
permits  clauses  such  as  those  on  "wage  reopening." 

(12)  "Supervisor"":  In  the  discussion  of  the  definition  of  the  term 
"employee,"  the  reasons  for  excluding  from  that  definition  persons  who 
act  for  employers  in  the  employer's  dealings  with  labor  have  been  fully 
set  forth.  The  substantive  language  of  section  2(1'2)   of  the  present 
bill  is  consistent  with  tliat  of  the  Case  bill,  which  passed  Congress 
last  year.  The  only  important  change  concerns  confidential  employees. 
These  are  people  who  receive  from  their  employers  information  that 
not  only  is  confidential  but  also  that  is  not  available  to  the  public,  or 
to  competitors,  or  to  employees  generally.  ^lost  of  the  peo])le  who 
would  qualify  as  "confidential""  employees  ai-e  executives  and  are  ex- 
cluded from  the  act  in  any  event. 

The  Board,  itself,  normally  excludes  from  bargaining  units  con- 
fidential clerks  and  secretaries  to  such  people  as  these.  But  protecting 
confidential  financial  information  from  competitors  and  speculators, 
protecting  secret  processes  and  experiments  f  i-om  competitors,  and  pro- 
tectino-  other  vital  secrets  ought  not  to  rest  in  the  administrative  disci'e- 
tion  of  the  Board  or  on  the  responsibility  of  whatever  union  happens 
to  represent  the  employees.  The  bill  therefore  excludes  from  the  defi- 
nition of  employees  persons  holding  positions  of  trust  and  confidence 
whose  duties  give  them  secret  information.  The  bill  does  not  forbid 
these  people  to  organize.  It  merely  leaves  their  organizing  and  bar- 
gaining activities  outside  the  })rovisions  of  the  act. 

(1?>)  "Sympatliy  strike.""  (14)  "Illegal  boycott.""  and  (15)  "Jui'is- 
dictional  strike.""  The  activities  that  these  tliree  terms  describe  have  in 
common  the  characteristic  that  they  do  not  arise  out  of  any  dispute 
between  an  employer  and  employees  who  engage  in  the  activities,  or 
in  most  cases,  between  tlie  employer  and  any  of  his  employees.  INIore 
often  than  ]iot  the  employers  are  powerles  to  comply  with  demands 
giving  rise  to  the  activities,  and  many  times  they  and  their  employ- 
ees as  well  are  the  helpless  victims  of  c{uarrels  that  do  not  concern 
them  at  all.  Tliese  activities  the  bill  makes  unlawful  concerted  activi- 
ties under  section  12  of  the  act,  and  it  removes  the  immunities  that 
the  present  laws  confer  upon  persons  who  engage  in  them. 

Sympathy  strikes  are  those  a  labor  union  calls  against  one  em- 
ployer when  it  has  a  dispute  with  anotlier  employer,  or  when  the  strik- 
ers are  not  concerned  in  a  dispute  between  their  employer  and  othei- 
employees,  or  when  the  strike  is  against  a  policy  of  national  or  local 
government,  which  the  emplovei-  cannot  change. 

Illegal  boycotts  take  many  forms.  Often,  they  are  to  compel  employ- 
ers to  force  their  em])loyees  into  vmions  or  to  give  a  union  control  over 
them  as  their  bargaining  agent  in  \iolation  of  the  Labor  Act  itself. 
Sometimes  they  are  direct  restraints  of  trade,  designed  to  compel 
people  against  whom  they  are  engaged  in  to  place  their  business 
with  some  other  than  those  they  are  dealing  with  at  the  time,  or 
vice  versa.  The  effects  of  boycotts  upon  business,  and  particularly 
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upon  small  commercial  enterprises  in  metropolitan  centers,  such  as 
Xew  York,  Philadelphia,  and  Pittsburgh,  have  often  been  disastrous. 

Jurisdictional  strikes  usually  involve  quarrels,  not  between  employ- 
ers and  employees,  but  between  rival  unions,  which  use  the  strike 
weapon  against  each  other,  and  they  partake  of  the  nature  of  some 
forms  of  illegal  boycotts. 

All  these  activities,  Avhich  the  bill  carefully  defines,  even  those  most 
in  sympathy  with  the  labor  movement  deplore  and  condenm.  I^nion 
leaders  themselves  acknowledge  the  evils  of  most  of  these  practices. 
They  have  known  of  the  evils  for  many  years,  but  they  have  failed  to 
provide  effective  remedies.  The  Nation  must,  in  self-defense,  provide  its 
own  T-emedies.  This  the  bill  does. 

(16)  "Monopolistic  strike"' :  This  is  another  unlawful  activity  under 
section  12.  This  forbids  a  strike  or  other  conceited  activity  interfering 
with  an  employer's  operations  that  results  from  any  conspiracy,  collu- 
sion, or  concerted  plan  of  acting  between  employees  of  competmg 
employers,  unless  the  employees  of  the  competing  employers  have  a 
common  bargaining  agent  under  section  9(f)(1).  Section  0  permits 
employees  of  competing  employers  to  have  a  common  bargaining  agent 
only  if  (1)  the  bargaining  agent  represents  less  than  100  employees  of 
each  employer  and  (2)  the  plants  of  the  competing  employers  are  less 
than  50  miles  apart. 

What  this  langiiage,  and  that  of  section  9(f)  (1) ,  is  intended  to  do  is 
to  put  a  stop  to  strikes  that  paralyze  the  economy  of  our  country  and 
imperil  the  health  and  safety  of  our  people.  We  have  laws  to  forbid 
competing  employers  to  conspire  together  to  close  their  plants,  fix  their 
]n*ices,  and  otherwise  to  resti-ain  trade.  There  is  no  justification  for  per- 
mitting employees  of  competing  employers  to  enter  into  consjoiracies 
that  have  the  same  effect.  The  language  of  the  bill  does  not  for!)id  em- 
l)loyees  of  competing  employers  to  strike  at  the  same  time.  It  forbids 
their  doing  so  collusively. 

The  exceptions  relating  to  100  employees  and  50-mile  areas  are 
desigiied  to  enable  very  small  employers  to  bargain  together  in  a  single 
locality,  and  to  permit  one  union  to  represent  the  employees  of  such 
employers,  and,  in  the  case  of  craft  unions,  to  j^ermit  them  to  represent 
their  members  in  the  plants  of  a  number  of  com])eting  employers  in  a 
single  localitv,  even  though  the  total  number  of  employees  of  each  em- 
])loyer  exceeds  100.  We  believe  that  emi^loyers  with  100  or  moT-e  em- 
l)loyees  can  handle  their  own  labor  relations,  and  that  unions  with  100 
or  more  membere  in  a  plant  can  form  a  separate  local  or  other  sub- 
oig-anization  for  them. 

For  further  discussion  of  this  subject,  see  comments  on  section 
9(f)(1). 

(17)  '■'Featherbedding'' :  In  this  bill,  as  in  the  T^ea  bill,  which  passed 
both  Houses  last  year  by  large  majorities  and  now  is  law,  an  attempt  is 
made  to  deal  with  a  problem  that  is  becoming  a  more  and  more  serious 
menace  to  the  productivity  of  our  countrv  and  to  the  manufacture  of 
goods  at  a  cost  within  the  reach  of  the  millions  of  our  citizens. 

The  present  bill  is  substantially  less  drastic  than  the  Lea  bill.  The 
latter  aimed  to  eliminate  the  practices  of  the  American  Federation  of 
Musicians,  which,  under  the  leadership  of  J.  Caesar  Petrillo,  requires 
employers  to  hire  people  who  do  no  work,  to  pay  for  people  the  em- 
ployers do  not  hire,  and  to  hire  more  people  than  the  employers  have 
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work  for.  The  precise  laiiouage  of  (lie  Lea  bill  is  not  applicable  to  indus- 
try generally,  and  so  it  has  been  modified  accordinoly.  The  bill  applies 
to  the  practices  described  in  section  2(17)  the  name  "featherbeddino;," 
and,  by  section  12,  makes  strikes  and  other  efforts  to  force  employers  to 
eng'age  in  featherbeddino;  practices  unlawful  concerted  activities. 

There  can  be  no  possible  doubts  concerning-  the  practices  described  in 
paragraphs  (B),  (C),  (D),  and  (E)  of  this  definition.  In  the  case  of 
those  described  in  ):)aragraph  (A),  in  every  industry  standards  exist 
and  are  applied  daily  to  determine  how  many  employees  are  "reason- 
ably required"  to  perform  given  tasks.  Indeed,  many  collective-bai-- 
gaining  contracts  contain  language  not  unlike  that  appearing  in  para- 
graph (A)  of  the  definition.  When  any  question  arises  as  to  whether  or 
not  a  union  demands  jnore  people  than  are  "reasonably  required"'  to  do 
certain  work,  industrial  engineers  and  time-study  people  can,  and  con- 
stantly do,  resolve  the  question  by  reliable,  scientific  methods. 

Unlike  the  Lea  bill,  the  bill  herewith  reported  does  not  by  its  terms 
subject  persons  who  engage  in  featherbedding  practices  to  criminal 
penalties.  It  makes  strikes  and  other  attempts  to  impose  such  practices 
unlawful,  as  set  forth  in  section  12. 

Sect'ton  5.— Section  102  of  the  bill  abolishes  the  present  Board.  Sec- 
tion ?)  of  the  National  Labor  Belations  Act,  as  the  bill  amends  it,  creates 
a  Labor-Management  Relations  Board  of  three  members.  Its  sole  dutv 
will  be  to  decide  cases.  Sections  9  and  10  establish  new  guides  for  the 
Jioard  to  follow  in  performing  this  duty.  Work  that  the  present  Board's 
staff  does  will,  for  the  most  part,  be  done  by  the  new  Administrator  of 
the  Labor  Act,  an  office  that  section  4  creates.  The  bill  thus  acliieves  a 
separation  of  the  Board's  functions,  the  need  for  which  has  long  been 
obvious.  Acting  as  prosecutor,  judge,  and  jury,  and  to  all  intents  and 
purposes  as  its  own  Supi-eme  Court  insofar  as  its  findings  of  fact  are 
concerned,  the  Board  seems  to  have  found  the  temptation  to  be  arro- 
gant, arbitrary,  and  unfair  irresistible. 

The  present  Review  Division  of  the  Board  is  abolished.  The  Board 
may  employ  trial  examiners,  as  it  does  now,  but  the  members  of  the 
Board  will  be  expected  to  do  their  own  deciding,  not  permitting  trial 
examiners  to  attend  executive  sessions  of  the  13oard  to  defend  their 
reports,  as  the  Board  has  done  in  the  past. 

A  significant  change  requires  the  President  to  select  members  of  the 
Board  with  reference  to  their  fitness  to  perform  the  functions  the  act 
imposes  upon  them  "in  a  fair  and  impartial  manner." 

The  bill  fixes  the  salaries  of  members  of  the  new  Board  at  $12,000 
a  year,  being  $2,000  more  than  members  of  the  present  Board  receive. 
The  members  of  the  Board,  not  the  President,  are  to  designate  their 
chairman. 

Section  k- — This  section  creates  the  office  of  Administrator  of  the 
National  Labor  Relations  Act  and  defines  his  duties,  which  are  more 
fullv  set  forth  in  sections  9  (c),  (d),  (f),  and  (g)  and  10  (b),  (e), 
and^  (f^. 

Briefly,  the  Administrator  takes  over  the  investigating  and  ]ir-ose- 
rntino:  functions  of  the  present  Board,  and  will  conduct  three  kinds 
of  elections:  (1)  those  in  which  employees  shall  choose  nr  reject 
baro-aining  representatives  under  section  9  (d)  ;  (2)  those  in  which 
emplovees  vote  to  strike  or  not  to  strike,  pursuant  to  the  procedure 
described  in  section  2  (11),  (B),  and  (3)  those  in  which  employees 
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vote  for  or  against  authorizing  their  bargaining  representative  to 
enter  into  agreements  with  their  employers  requiring  them  to  become 
or  remain  members  of  the  union,  subject  to  the  limitations  upon 
such  agreements  set  forth  in  section  8  (d)  (4)  and  in  section  9  (g) 
which  are  discussed  later  in  this  report.  The  Administrator  is  to 
be  an  independent  agency  of  the  Go\ernment  and  is  to  act  free  of 
influence  and  control  by  the  Board  and  its  stall'. 

It  is  anticipated  that,  in  representation  cases,  where  unions  seek 
bargaining  rights  under  section  9,  the  Administrator  will  proceed 
largely  as  the  Board's  held  statf  has  done  in  the  past,  both  m  con- 
ducting preliminary  investigations  of  petitions  and  m  conducting 
elections.  In  these  proceedings,  the  Administrator  can  obtain  sub- 
penas  from  the  Board  and  swear  and  examine  witnesses,  as  the  Board 
has  done  in  the  past,  but  it  is  contemplated  that  occasions  when  he  will 
need  to  exercise  this  power  will  be  rare. 

In  unfair-labor-practice  cases,  the  Administrator  will  determine 
whether  or  not  an  alleged  unfair  labor  practice  is,  indeed,  such  a 
])ractice  under  the  act,  and  if  so,  he  will  proceed  as  members  of  the 
Board's  field  statf  have  proceeded  in  the  past. 

One  important  innovation  in  the  bill  requires  that  not  only  the 
Administrator  but  also  the  head  of  each  of  his  regional  offices  and 
the  chief  legal  officer  in  each  such  office  be  appointed  by  the  Pi-esident, 
by  and  with  the  consent  of  the  Senate,  and  that  they  be  sele^cted  with 
regard  to  their  ability  to  act  for  em})loyees,  employers,  and  labor 
organizations  fairly  and  impartially.  The  committee's  investigations, 
as  well  as  those  of  preceding  Congresses,  have  shown  bias  and  prejudice 
to  be  rampant  in  the  Board's  staff,  and  among  some  members  of  the 
Board  itself.  It  is  to  be  lioped  that  tlie  Administrator  will  not  employ 
such  people. 

Section  -5. — This  provides,  substantially  in  the  language  of  the 
present  act,  for  the  location  of  offices  of  the  Administrator  and  of  the 
Board. 

Section  G. — This  provides  for  the  issuance  of  regulations  by  tlie 
Administrator  and  by  the  Board,  in  the  manner  that  t!ie  Adminis- 
trative Procedure  Act  prescribes. 

Section  7. — This,  in  the  language  of  section  7  of  the  present  act, 
guarantees,  in  paragraph  (cr),  the  rights  of  employees  that  the  pres- 
ent act  guarantees,  i.e.,  their  right  to  join,  form,  and  assist  labor 
oi'ganizations,  to  bargain  collectively  tlirouo;h  representatives  of  their 
own  choosing,  and  to  engage  in  concerted  activities,  e.g.,  to  strike, 
for  the  purpose  of  collective  bargaining  or  other  mutual  aid  or 
protection. 

The  committee  has  revised  this  section  by  writing  into  it  in  express 
terms  that  emnloves  who  strike  or  engage  in  similar  activities  in 
violation  of  collective-bargaining  agreements,  or  who  engage  in  unfair 
labor  practices  under  section  8  or  in  concerted  activities  that  are 
unlawful  under  section  12.  forfeit  the  protection  of  the  Labor  Act. 
This  is  nrmsistput  with  rulin.(?s  of  the  courts.  Althou(?h  tlie  Board 
^^7-ofepses  to  follow  similar  rulings,  and  sometimes  reluctantly  does  so. 
it  often  reinstates  with  back  pay  employees  whose  concerted  activities 
are  unlawful. 

A  committee  amendment  n='Rures  that  when  the  law  states  thn<"  em- 
ployees are  to  have  the  rights  guaranteed  in  section  7,  the  Board  will 
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be  prevented  from  compelling  employees  to  exercise  such  rights  against 
their  will,  as  it  has  consistently  done  m  the  past.  In  other  words,  when 
C'ongress  grants  to  employees  the  right  to  engage  in  specified  activities, 
it  also  means  to  grant  them  the  right  to  refrain  from  engaging  therem 
if  they  do  not  wish  to  do  so. 

In  the  Southern  iSteamshij)  case  (316  U.S.  31,  1942,  involving 
mutineers)  and  in  the  Fansteel  case  (306  U.S.  240,  1931),  involving 
sit-down  strikers  who  destroyed  property),  the  Supreme  Court  held 
the  employers  could  discharge  the  strikers.  In  the  Diaoei-  Corpora- 
tion case  (145  Fed.  (2d)  199,  CCA.  4,  1944),  the  C^oiirt  held  that 
the  empoyer  could  dischar<>e  "wildcat"  strikers.  In  the  American 
Neirs  Company  case  (55  X.L.R.B.  1302,  1944)  the  Board  itself  held 
that  an  employer  could  discharge  employees  who  struck  to  compel 
him  to  break  the  wage  stabilization  laws.  Although  it  took  the  Board 
11  years  to  do  so.  finally,  in  its  second  decision  in  the  Thompson  Prod- 
ucts ease  (decided  February  21,  1947),  it  reversed  itself  and  held  that 
an  employer  may  discharge  employees  who  strike  to  compel  the  em- 
ployer to  violate  the  Labor  Act  and  orders  of  the  Board  under  the  act. 
In  the  Scullin  Steel  case  and  in  the  Dyson  case  (decided  February  7, 
1947)  the  Board  held  that  employers  may  discharge  employees  who 
strike  in  violation  of  collective-baro;ainino:  aoreements.  In  the  Times 
Puhlisliinq  Company  case  (decided  February  17,  1947),  the  Board 
indicated  that  unions,  as  well  as  employers,  are  under  a  duty  to  bargain 
collectively. 

These,  obviously,  are  correct  decisions.  But  they  are  only  decisions. 
Some  of  them  are  very  recent,  inspired,  it  seems,  by  the  public  de- 
mand for  fair  labor  leirislation.  In  cases  involving  violence  in  strikes, 
the  Board  has  seemed  reluctant  to  follow  the  decisions  of  the  courts. 
It  is  inclined  to  reinstate,  with  back  pay.  strikers  whom  employers 
discharge  for  what  the  Board  seems  to  regard  as  minor  crimes,  such 
as  interfering  with  the  United  States  mail,  obstructing  railroad  rights- 
of-way,  discharging  firearms,  rioting,  carrying  concealed  weapons, 
malicious  destruction  of  propertv,  and  assault  and  liattery.  (See,  for 
example.  Matter  of  Kentachi/  Fi'rehricJ^  Co..  3  N.  L.  B.  B.  455  ( 1937)  ; 
Matter  of  Repuhli'e  Steel  Corporation,  9  N.  L.  R.  B.  219  (1938)  ;  Matter 
of  Berkshire  Knitting  Mills.  46  N.  L.  E.  B.  955  (1943).) 

ll}e  committee  has  written  into  the  act  the  nilcK  that  the  courts  and 
the  Board  itself  hare  laid  doiot.  Under  section  7  (a),  em])lovees  are 
protected  in  exercisino:  their  right  to  engage  in  concerted  activities 
for  collective-bargaining  purposes  and  for  other  mutual  aid  or  pro- 
tection vrdefis  the  concerted  activities  are  unfair  lahor  practices  under 
section  8  (h),  are  unlaa^ful  concerted  activities,  such  as  '}urisdictional 
strikes,  illegal  hoycotts,  sympathy  stnhes.  'violence,  mass  picketing, 
nrul  the  like,  under  section  12.,  or  are  in  violation  of  collective-ha/rgain- 
inc  nar'^em^ni'fi. 

flection  7  (h). — The  bill  adds  a  new  paragraph  (b)  to  section  7. 
This  is  desiamed  to  protect  members  of  those  unions  that,  instead  of 
followiu""  fair  nnd  democratic  processf^s  in  mfinap'inn:  t\w'^r  affnirs. 
treat  thoir  members  ns  pawns  and  exploit  the^T  for  the  enrichmf^nt  or 
po-nrrrtuflizement  of  self-nerpetu.itin.o- lenders.  T^he  committee  iTirUKled 
this  clause  in  response  not  only  to  the  demands  of  simple  justice,  but 
in  re^nnnse  ^Iso  to  pleas  of  manv  sincere  union  people  who  req;ard  more 
democracy  in  unions  as  one  of  the  greatest  needs  of  unionism.  When. 
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under  the  Labor  Act,  we  confer  upon  unions  the  power  they  have  as 
exclusive  bargaining-  agents,  entitled  by  law  to  handle  all  the  dealings 
of  employees  with  their  employers,  clearly  it  is  incumbent  upon  us,  by 
the  same  law,  to  assure  to  the  employees  whom  we  subject  to  union 
control  some  voice  in  the  union  s  affairs.  This  we  do  by  the  general 
provisions  of  section  7  (b),  which  are  implemented  by  the  provisions 
of  section  8  (c). 

Section  8. — Although  the  present  act  purports,  in  its  preamble,  to 
protect  the  rights  of  workers,  the  act.  in  the  Board's  hands,  has  fallen 
far  short  of  its  goal.  Pursuing  its  predispositions,  so  dili'erent  from 
the  objects  of  the  act.  the  Board  has  gone  far  in  depriving  workers 
of  rights  the  act  guarantees  to  them,  in  promoting  industrial  strife 
(some  of  its  agents  have  gone  so  far  as  to  advocate  strikes  in  lieu 
of  appeals  to  orderly  procedures  under  the  act),  and  in  encouraging 
irresponsibility  rather  than  responsibility  in  the  labor  movement. 
]\ruch  about  unions  that  the  public  criticizes  can  be  traced  to  policies 
of  the  Board. 

The  bill  changes  two  clauses  of  section  8  of  the  act,  and  writes 
into  it  13  new  ones.  Two  of  these  are  designed  to  encourage  responsi- 
bility on  the  part  of  unions  in  their  relations  with  employers.  The 
rest  are  designed  to  insure  fair  treatment  by  unions  of  their  mem- 
l>ers  and  other  employees.  The  Labor  Act  has  been  called  labor's 
magna  carta.  These  new  clauses  are,  indeed,  the  ^Vmerican  working- 
maji's  bill  of  rights. 

Ser-t?'oii  8(a)(1). — This  is  identical  with  the  present  section  8(1), 
making  it  an  unfair  labor  practice  for  an  employer  to  "interfere  with, 
restrain  or  coerce  employees  in  the  exercise  of  the  rights  guaranteed 
in  section  7(a) ''  (now  sec.  7) . 

Ser-f'wn  8(a)(2). — The  committee  have  rewritten  this  section 
(1)  to  ma.ke  it  consistent  with  actual  experience;  (2)  to  protect  labor 
organizations  that  do  not  enjoy  the  Board's  favor  from  suffering  dis- 
crimination at  its  hands:  (?•,)  to  fbrbid  paying  I'oyalties,  taxes,  and 
otlier  exactions  to  unions  in  the  guise  of  "welfare  funds"  or  otherwise. 

The  present  act  forbids  employers  "to  dominate  or  interfere  with 
the  formation  or  administration  of  any  labor  organization  or  to 
contribute  financial  or  other  support  to  it",  but  permits  employers  to 
i-eimburse  employees  for  pay  lost  through  conferring  with  the  em- 
j)loyers  during  working  hours.  (Permission  to  do  this  is  continued 
in  sec.  8(d)(2)).  The  fact  is  that  the  day-to-day  relations  between 
employers  and  unions  require  that  the  employer  do  much  more  for 
the  union  of  his  employees  than  the  act,  by  its  terms,  permits.  Em- 
ployers generally  provide  in  their  plants  bulletin  boards  for  the 
union's  use,  give  union  officials  preferred  treatment  in  laying  off 
workers  and  in  calling  them  back,  and  allow  representatives  of  the 
union,  without  losing  pay,  to  confer  not  only  with  the  employer  but 
as  well  with  employees,  and  to  transact  other  union  business  in  the 
plant. 

If  it  is  a  union  that  the  Board  favors  that  enjoys  these  and  other 
advantages  not  permitted  bv  section  8(2)  of  t1i^  old  f^ct.  the  Board 
does  not  complain.  But  if  it  is  a  union  that  the  Board  does  not  favor, 
the  Board  uses  things  of  this  kind  as  ground  not  only  for  punishing 
the  employer  but  also  for  penalizing  the  union.  If  it  is  an  independent 
union,  not  affiliated  with  a  national  or  international  organization,  the 
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Board  usually  annihilates  it  by  requiring  the  employer  to  "disestab- 
lish" it,  by  denying  to  it  a  place  on  the  Board's  ballots,  or  by  punish- 
ing an  employer  that  deals  with  it.  By  its  ingenious  and  discrimina- 
tory application  of  this  section  and  of  its  po^Yers  under  section  10,  the 
Board  has  liquidated  many  unions  that  workers  wished  as  their  bar- 
gaining agents.  In  a  few  instances,  the  Board  has  used  the  section 
against  affiliated  unions,  and  particularly  those  connected  with  tlie 
A.F.  of  L.  But  in  these  cases,  it  has  discriminated  again,  imposing 
a  penalty  less  than  the  death  sentence  that  would  have  been  forthcom- 
ing had  the  union  been  an  independent. 

The  Committee  has  deleted  the  general  language  that  the  Board 
has  thus  abused,  and  has  substituted  for  it  prohibitions  upon  an 
employer's  (A)  preventing  a  labor  organization  from  determining 
independently  and  out  of  the  employer's  presence  its  own  policies 
or  planning  independently  and  out  of  his  presence  its  own  objects  and 
course  of  action,  and  (B)  bribing  a  union  official,  directly  or  in- 
directly. If  the  union  can  meet  alone  to  determine  its  internal  affairs, 
its  demands  and  its  methods  of  enforcing  them,  and  if  the  employer  is 
forbidden  to  tamper  with  union  officials  and  representatives,  he  can- 
not be  said  to  be  "dominating''  or  "interfering"  with  it  in  any  way  that 
justifies  abolishing  the  union  or  imposing  severe  sanctions  upon  it.  If 
the  union  does  not  serve  the  workers  well,  they  can  rid  themsehes  of 
it,  and  far  more  rapidly  under  the  act  as  the  bill  will  amend  it  than 
has  been  possible  under  the  act  as  it  now  stands. 

By  clause  (C)  (i)  of  section  8  (a)  (1),  the  bill  in  effect  forbids 
check-off  of  union  dues,  fees,  fines,  assessments  and  other  levies  upon 
members,  without  the  written  consent  of  the  emploj'ee,  revocable  upon 
30  days'  written  notice.  This  is  a  form  of  "union  security"  that  is  in 
effect  in  many  plants,  where  it  has  proved  popular  with  employers, 
employees,  and  unions,  saving  time  and  trouble  for  all  of  them. 

Bj'  clause  (C)  (ii)  of  the  same  section,  the  bill  forbids  employers  to 
pay  to  or  for  unions,  or  to  any  funds  or  trusts  established,  inaintained, 
or  controlled  by  them,  in  whole  or  in  part,  directly  or  indirectly,  royal- 
ties, taxes,  and  other  exactions,  instead  of  paying  the  money  dii'ectly 
to  workers  in  the  form  of  wages.  In  discussing  the  definition  of  "col- 
lective bargaining"  in  section  2  (11),  it  has  been  pointed  out  that  the 
Supreme  Court  has  indicated  that  such  payments  as  these  are  incon- 
sistent with  the  provisions  of  section  8(1).  section  8  (2),  and  section 
8  (8)  of  the  present  act.  Certainly,  it  is  not  in  the  national  interest 
for  union  leaders  to  control  these  great,  unregulated,  untaxed  funds 
derived  from  exactions  upon  employers.  The  clause  forbids  employers 
to  conspire  with  unions  to  mulct  employees,  without  their  consent,  of 
huge  amounts  that  ought  to  go  into  the  workers'  wages. 

Section  8  (a)  (3). — In  the  language  of  fbe  present  act,  this  section 
forbids  employers  to  discriminate  in  regard  to  the  hire  and  tenure  of 
employees  or  anv  term  or  condition  of  employment  to  encourage  or 
discourage  membership  in  any  labor  organization.  Consistently  with 
court  decisions,  the  bill  expressly  makes  this  clause  applicable  to  per- 
sons seeking  employment,  thereby  banning  "black  lists." 

The  bill  omits  from  section  8(a)(3)  the  proviso  of  the  present 
section  8  (3)  that  permits  employers  and  unions,  by  agreement,  to 
require  employees  to  become  and  remain  members  of  unions  as  a  condi- 
tion of  employment.  By  a  later  clause  (sec.  8  (d)  (4)),  the  bill  per- 
mits, subject  to  certain  regulations  and  limitations,  "union  security" 
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agreements  in.  the  nature  of  union  shops  and  maintenance  of  mem- 
bership, but  it  bans  the  closed  shop. 

Section  8  (a)  (4). — In  the  language  of  the  present  section  8  (4), 
this  forbids  employers  to  discriminate  against  employees  for  filing 
charges  or  testifying  under  the  Labor  Act. 

Section  8  (a)  (5) ,  like  section  8  (5)  of  the  present  act,  requires  em- 
ployers to  bargain  collectively.  In  discussing  section  2  (11),  there 
have  been  described  the  standards  by  which  the  new  Board  will  deter- 
mine whether  or  not  a  party  has  complied  with  the  new  requirements  of 
this  section,  and  the  subjects  concerning  which  employers  and  repre- 
sentatives of  their  employees  must  bargam,  and  the  reasons  were  set 
forth  ^Vhy  these  clauses  are  necessary. 

The  bill  makes  another  change  in  this  section.  The  present  section 
8(5)  requires  an  employer  to  bargain  "subject  to  the  provisions  of 
section  9 (a),"  which  provides  that  a  representative  chosen  by  the 
majority  of  the  employees  in  a  bargaining  unit  is  the  exclusive  rep- 
resentative of  all  the  employees  in  the  unit.  The  bill  imposes  the  obli- 
gation to  bargain  upon  an  employer  if  the  union  is  "currently 
recognized  by  the  employer  or  certified  as  such  (exclusive  representa- 
tive) under  section  9,"  Under  this  language,  if  an  employer  is  satisfied 
that  a  union  represents  the  majority  and  wishes  to  recognize  it  without 
its  being  certified  under  section  9,  he  is  free  to  do  so  as  long  as  he  wishes, 
but  as  long  as  he  recognizes  it,  or  when  it  has  been  certified,  he  must 
bargain  with  it.  If  he  wishes  not  to  recognize  an  uncertified  union,  or. 
having  recognized  it,  stops  doing  so,  the  union  may  ask  the  Board  to 
certify  it  under  section  9. 

Section  8{h)  {1). — This  is  new,  making  it  an  unfair  labor  practice 
for  labor  organizations,  their  officers,  agents,  and  representatives,  or 
for  employee?,  to  interfere  with,  restrain  or  coerce  employees.  There  is 
included  in  this  provision  a  qualification  which  is  not  found  in  the 
corresponding  paragraph  covering  employers — namely,  that  the  inter- 
ference proscribed  is  interference  by  intimidation.  Although  it  is  not 
intended  to  permit  representatives  and  their  partisans  and  adherents 
to  harass  or  abuse  employees  info  joining  labor  organizations  or  des- 
ignating tljom  as  their  bargaining  representatives,  it  is  the  purpose 
of  the  committee  to  make  entirely  certain  that  Conijress  does  not  forbid 
representatives,  by  reasonable  means,  to  persuade  employees  to  join 
the  unions.  \ 

By  section  8(B)  (2),  the  bill  requires  a  union  or  other  representative 
that  is  acting  as  and  is  currently  recognized  as  an  exclusive  representa- 
tive of  employees,  by  an  employer,  or  that  is  certified  as  such  a  repre- 
sentative, to  bargain  collectively  with  the  emplover.  The  standards 
and  definitions  which  have  been  discussed  in  relation  to  section  2(11) 
apply  in  the  case  of  unions,  as  well  as  in  the  case  of  employers.  The 
duty  to  bargain  now  becomes  mutual.  This,  the  committee  believes, 
will  promote  equality  and  responsibility  in  bargaining. 

Section  8(b)  (S). — This  makes  an  unfair  labor  practice,  and  there- 
fore not  within  the  protection  of  the  act,  any  strike  or  other  concerted 
activity  an  object  of  which  is  to  conipel  an  em]:>loyer  to  bargaiji  on  a 
subject  that  is  not  specified  2(11)  as  a  proper  subject  of  collective 
barii'aining.  The  sweepino;  terms  of  section  8(a)  (1)  make  unnecessary 
a  like  clause,  dealing  with  lock-outs  by  employers  to  enforce  improper 
demands.  The  Board  already  holds  such  conduct  to  be  an  unfair 
labor  practice  by  an  employer. 
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Section  8{c). — This  is  a  bill  of  rights  for  union  members.  Having 
given  to  unions  a  great  power  over  workers,  Ave  now  make  sure  that  the 
unions  Avill  operate  democratically,  that  tliey  will  use  their  powers  in 
the  interests  of  the  workers,  and  that  those  that  heretofore  have  ex- 
ploited the  workers  no  longer  can  do  so.  The  permitting,  subject  to 
certain  limitations  and  regulations,  of  agreements  betw^een  employers 
and  labor  organizations  requiring  union  membership  makes  this  bill 
of  rights  of  even  greater  importance  than  would  be  the  case  if  imion 
membership  were  in  all  respects,  entirely  voluntary. 

Section  8(c)  (l) . — Using  the  device  of  section  8(a)(1),  the  bill  makes 
it  an  unfair  practice  for  unions  to  interfere  with,  restrain,  or  coerce 
members  in  the  exercise  of  the  general  rights  guaranteed  by  section 
7(b). 

Sectio7i  8(c)(2). — In  addition  to  the  general  provisions  of  section 
8(c)  (1),  the  bill  of  rights,  like  section  8(a),  sets  forth  specific  unfair 
practices.  The  first  of  those,  section  8(c)  (2).  requires  that  fees,  dues, 
and  assessments  be  reasonable  and  uniform,  as  w^ell  as  authorized 
by  the  members.  The  section  specifies  a  maximum  of  $25  for  initation 
fees  except  when  the  Board  finds  a  larger  amount  is  reasonable.  What 
is  reasonable  will  depend  upon  the  size  of  the  organization,  tlie  wage 
rates  of  its  members,  the  benefits  it  confers,  the  stability  of  membership 
and  of  employment  in  the  trades  and  industries  in  which  the  members 
work  and  other  relevant  factors.  The  section  also  prohibits  the  practice 
by  some  unions  of  selling  "work  permits"  and  similar  practices  by 
w^hich  union  officials,  with  or  without  actual  authority  from  their 
organizations,  exact  payments  from  workers  without  admitting  them 
to  membership. 

Section  8(c)(3). — Arrangements  by  which  unions  provide  insur- 
ance, health  and  accident  benefits,  and  similar  plans,  when  well 
managed  and  wdien  vohmtarv,  are  to  be  encouraged.  But  workers, 
whether  or  not  membei's  of  the  unions,  should  be  free  to  decide  for 
themselves  whether  such  arrangements  are  well  managed,  are  safe  in- 
vestments for  them,  are  economical,  are  fair,  and  are  otherwise  de- 
sir-able.  The  merits  of  such  arraiurements.  not  compulsion,  should  lead 
woi-kers  to  contribute  to  them.  The  bill  therefore  foi-bids  labor  orga- 
nizations, their  re])resentatives  and  supporters,  to  compel  members  to 
contril)ute  to  or  to  partici)>ate  in    any  so-called  benefit  plan  or  fund. 

Section  8(c)  (4-). — The  right  to  resign  from  any  organization  is  a 
fundamental  right.  This  section  preserves  that  right  for  union  mem- 
bers. (If,  when  a  member  resigns,  there  is  in  effect  as  to  him  an  rigree- 
ment  permitted  under  sec.  8(d)(4),  his  resigning  mav  result  in  his 
losing  his  job,  unless  his  resignation  results  from  an  unfair  labor  prac- 
tice by  the  union  under  sec.  8  (b)  (1 )  or  under  sec.  8  (c) .) 

Section  8(c)  (o).^This  assures  to  union  members  the  right  of  free 
speech,  in  and  out  of  the  union  (except  that,  as  provided  in  sec.  8(c)(6), 
members  may  not  aluise  this  right)  and  the  right  to  vote  as  they  please, 
both  in  civil  elections  and  in  union  elections. 

Section  8(c)(6). — This  gunrantees  fnir  hearinjjs  for  union  mem- 
bers before  the  union  can  expel  or  suspend  a  member,  and  specifies  the 
grounds  on  wdiich  unions  may  suspend  or  expel  members.  Tender  the 
constitutions  of  some  unions,  the  unions,  or  even  individual  leaders, 
may  suspend  or  expel  members  upon  mere  suspicion  of  having  criti- 
cized a  union  official  or  a  union  policy,  or  upon  other  unfair  and 
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unrejisonable  grounds.  The  bill  provides  for  suspending  and  expelling 
members  only  upon  fair  and  substantial  grounds. 

The  bill  has  another  advantage  for  working  people.  Xow,  when  a 
union  expels  a  man  unfairly,  the  member,  to  regain  his  status,  must 
hire  his  own  lawyer  and  go  to  court.  Under  the  act  as  amended,  he  may 
file  a  charge  of  unfair  labor  practice  against  the  union  with  the  Ad- 
ministrator; the  Administrator  must  prosecute  the  case,  at  no  cost  to 
the  employee.  The  Board  can  order  the  employee  reinstated  in  the 
union,  with  such  compensatory  award  as  may  seem  proper,  and  the  Ad- 
minstrator  can  proceed  in  court  to  compel  the  union  to  comply  with  the 
Board's  order. 

Section  8{c)  (7). — While  section  8(c)  (7)  permits  unions  to  suspend 
or  expel  members  upon  any  one  or  more  of  six  grounds,  several  of  vrhich 
are  quite  broad,  section  8(c)  (7)  provides,  in  effect,  tliat  if  the  suspen- 
sion or  expulsion  results  from  anything  other  than  nonpayment  of 
initiation  fees  and  dues  uniformly  required  of  members,  the  union  may 
not  require  an  employer  to  discharge  the  member  under  an  agreement 
such  as  section  8(d)  (4)  Der-mits,  making  union  membership  a  condi- 
tion of  em]:)loyment.  Similarly,  if  a  union  has  such  a  contract  witli  an 
emplover,  it  may  not  refuse  membership  to  an  employee,  and  tliereby 
deny  him  the  right  to  work,  except  for  his  failure  to  pay  uniformly 
required  initiation  fees  and  dues.  In  brief,  a  union  may  deny  member- 
ship to  an  employee  upon  any  ground  it  wishes,  but  the  only  ground 
on  which  it  can  have  him  discharged  under  a  "union  security"  clause 
is  nonpayment  of  initiation  fees  and  dues;  and  under  section  8(c)  (6), 
once  it  has  admitted  a  man  to  membership  it  can  suspend  or  expel  h.im 
for  several  reasons,  but  its  action  cannot  cost  him  his  job  unless  it  was 
for  his  not  making  the  specified  payments. 

Section  8  (c)i8). — This  clause  calls  for  secret  ballots  and  open 
count  of  ballots  on  important  questions  of  union  policy  or  union  action. 
The  clause  is  consistent  with  present  provisions  of  most  democratically 
run  unions,  which  are  not  always  followed.  The  clause  insures  democ- 
racy  in   unions. 

/Sections  (c)  (9). — The  purpose  and  effect  of  this  clause,  forbidding 
espionage  and  intimidation  by  unions  and  their  supporters,  and  its 
propriety,  are  clear. 

Section  8  (c)(10). — -This  requires  unions  to  report  to  members 
concerning  their  financial  affairs.  Every  poll  of  opinion  among  union 
members,  as  among  citizens  generally,  overwhelminixly  supports  the 
purpose  of  this  clause.  The  clause  is  consistent  with  the  provisions 
of  section  oOo  of  the  bill,  concerning  reports  by  unions  to  tluMr  mem- 
bers, and  gives  to  the  members  a  means  of  enforcing  their  rights  by 
filing  charges  with  the  Administrator  of  the  Labor  Act. 

Section  8  (d). — This  section  concerns  exceptions  to  the  prohibitions 
of  sections  8  ( a ) ,  8  ( b ) ,  and  8  ( c ) . 

Section  8(cl)(l). — This  guarantees  free  speech  to  emplovers,  to 
employees,  and  to  unions.  Although  the  Labor  Board  says  it  does  not 
limit  free  speech,  its  decisions  show  that  it  uses  against  people  what  the 
Constitution  says  they  can  say  freely.  Thus,  if  an  employer  criticizes 
a  union,  and  later  a  foreman  discharges  a  union  official  for  gross  mis- 
conduct, the  Board  may  say  that  the  official's  misconduct  warranted 
his  being  discharged,  but  "infer,"  from  what  the  employer  said,  per- 
haps long  before,  that  the  discharge  was  for  union  activity,  and 
reinstate  the  official  with  back  pay.  It  has  similarly  abused  the  right 
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of  free  speech  in  abolishing  and  penalizing  nnions  of  which  it  dis- 
approved but  which  workers  wished  as  their  bargaining  agents.  The 
bill  corrects  this,  providing  that  nothing  that  anyone  says  shall  con- 
stitute or  be  evidence  of  an  unfair  labor  practice  unless  it,  by  its  own 
express  terms,  threatens  force  or  economic  reprisal.  This  means  that 
a  statement  may  not  be  used  against  the  person  making  it  unless  it, 
standing  alone,  is  unfair  within  the  express  terms  of  sections  7  and  8 
of  the  amended  act. 

Section  8{d)  {£). — This  continues  the  proviso  of  the  present  section 
8(2),  wliicli  permits  employers  to  pay  employees  for  time  during  their 
working  hours  that  they  spend  bargaining  with  the  employer  and 
conferring  with  him  on  grievances  and  other  subjects  of  collective 
bargaining. 

8er'twn8{d){3). — During  World  "War  II,  many  employers,  with 
the  help  of  the  Government,  set  up  labor-management  committees, 
with  whicli  they  discussed  matters  of  mutual  interest.  This  exception 
to  section  8(a)  (2)  permits  employers  whose  employees  have  not  desig- 
nated a  bargaining  representative  to  set  up  similar  committees  and 
to  discuss  with  them  wages,  hours,  working  conditions  and  other 
sul^jects  of  collective  bargaining  as  well  as  other  matters  of  mutual 
interest;  hvt  an  employer  may  discuss  subjects  of  collective  hargain- 
ii\q  ovly  if  the  employees  do  not  have  a  certified  representative  or  one 
that  the  employer  currently  re'--ognises  as  the  exclusive  representative 
of  the  employees.  This  clause  does  not  permit  "company  unions".  The 
employer  and  the  committee  may  discuss  and  reach  decisions,  but 
neither  side  may  require  the  other  to  make  an  agreement,  or  to  follow 
the  procedure  of  collective  bargaining  set  forth  in  section  2(11).  The 
employees  generally  may  elect  members  of  the  committee,  but  section 
8(a)  (1)  and  (2)  forbid  the  employer  to  create  a  formal  organization 
having  members  among  employees  generally  or  other  common  char- 
acteristics of  a  labor  union. 

Section  8{d)  (4). — The  bill  proliibits  what  is  commonly  known  as 
the  closed  shop,  or  any  form  of  compulsory  unionism  that  requires  a 
person  to  be  a  member  of  a  union  in  good  standing  when  the  employer 
hires  him.  Tlie  evils  of  the  closed-shop  system  have  been  obvious  and 
well  known  for  many  years.  The  system  enslaves  workers  to  the  union, 
creates  a  tight  monopoly  that  deprives  deserving  men  of  the  right  to 
work  and  t})at  is  the  coriierstone  of  practices  of  unions,  acting  alone  or 
jointly  with  employers,  that  raise  prices,  impair  output,  and  restrain 
trade. 

While  the  bill  abolishes  the  closed  shop,  it  permits,  subject  to  limited 
conditions  and  strict  regulations  (including  the  provisions  of  sec. 
8(c)),  such  forms  of  compulsory  unionism  as  the  union  shop  and 
maintenance  of  membership.  As  we  have  seen,  unions  may  require  em- 
ployers to  discharge  employees  under  such  agreements  only  when 
the  union  suspends  or  expels  the  employees  for  nonpayment  of  initia- 
tion fees  or  of  dues. 

Agreements  such  as  those  that  section  8(d)  (-1)  permits  arc  valid 
only  if  they  are  valid  under  the  laws  of  any  State  in  which  they  are  to 
be  performed,  and  by  section  13  the  United  States  expressly  declares 
the  subject  of  compulsory  unionism  one  that  the  States  may  regidate 
concurrently  with  the  United  States,  notwithstanding  that  the  agree- 
ments aifect  commerce,  and  notwithstanding  that  the  State  laws  limit 
compulsory  unionism  more  drastically  than  does  Federal  law.  It  goes 
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w-ithout  saying  that  no  State  may  invalidate,  as  to  agreements  affecting 
commerce,"restrictions  or  conditions  that  the  amended  Labor  Act  will 
put  upon  compulsory  unionism. 

At  least  12  States  (Alabama,  Arizona,  Arkansas,  Florida,  Georgia, 
Idaho,  Louisiana,  Mimiesota,  Nebraska,  North  Dakota,  South  Dakota, 
and  Tennessee)  have  laws  forbidding  compulsory  unionism.  Four 
others  (Colorado,  Kansas,  Utah,  and  Wisconsin)  allow  agreements 
compelling  union  membersliip  only  after  the  employees  authorize  such 
agreements  by  large  majorities.  California,  Connecticut,  Delaware, 
Iowa,  Kansas,  Maine,  Massachusetts,  Missouri,  New  Hampshire,  North 
Carolma,  Ohio,  Oregon,  Pennsylvania,  and  Texas  have  under  consid- 
eration laws  forbidcllng  compulsory  unionism.  The  demand  for  legis- 
lation of  this  kind  is  widespread  and  pressing. 

Additional  conditions  to  the  carrying  out  of  agreements  compelling 
union  membership  appear  in  section  9(g). 

Section  9 (a). — Like  the  present  act  this  clause  of  the  amended  act 
would  make  representatives  chosen  by  the  majority  of  the  employees 
in  a  bargaining  unit  the  exclusive  representative  of  all  the  employees 
for  the  purposes  of  collective  bargaining.  The  present  act  pro^'ides 
that  any  individual  employee  or  group  of  employees  may  "present 
grievances  to  their  employer."  Putting  a  strange  construction  upon 
this  language,  the  Labor  Board  says  that  while  employees  may  "pre- 
sent" grievances  in  person,  the  representative  has  the  right  to  take  over 
the  grievances.  The  present  bill  permits  the  employees  and  their  em- 
ployer to  settle  the  grievances,  but  only  if  the  settlement  is  not  incon- 
sistent with  the  terms  of  any  collective-bargaining  agreement  then  in 
effect.  The  proviso  is  thus  given  its  obvious  and  proper  meaning. 

Section  5(6).— This  section  is  like  section  9(b)  of  the  present  act, 
except  that  it  requires  the  Board,  in  finding  what  employees  constitute 
a  unit  appropriate  for  the  purposes  of  collective  bargaining,  to  follow 
the  provisions  of  a  new^  subsection  (f).  Tlie  need  for  clearer  guides 
for  the  Board  to  follow  in  setting  up  units  has  been  generally  recog- 
nized, even  by  some  members  of  the  Board,  since  the  act  was  passed. 
Subsection  (f )  is  discussed  in  full  below. 

Section  9{c). — This  sets  forth  the  procedure  by  which  employers, 
emploj^ees,  and  representatives  may  obtain  elections  in  which  em- 
ployees may  determine  whether  or  not  they  wish  a  representative  to 
act  as  their  exclusive  representative,  and,  if  so,  which  one.  The  prin- 
cipal differences  between  the  present  section  and  the  amended  section 
are  as  follows : 

(A)  The  Administrator,  rather  than  the  Board's  field  staff, 
makes  j^reliminar}^  investigations  and  conducts  elections. 

(B)  Emplo^-ers  may  ask  for  elections,  hut  only  after  a  repre- 
sentative  has  claimed  collective-hargaining  rights.  This  prevents 
an  employer  from  dem^anding  an  election  as  soon  as  organizing 
begins  and  before  the  union  has  a  majorit}\  By  not  asking  for 
bargaining  rights  until  they  believe  they  have  organized  the 
majority  of  the  employees,  miions  can  time  the  holding  of  an  elec- 
tion to  suit  themselves.  The  present  Board's  regulations  permit 
employers  to  ask  for  elections,  but  onlv  when  two  or  more  unions 
demand  bargaining  rights.  This  condition  no  longer  will  apply. 

(C)  Although  tlie  terms  of  the  act  would  permit  them  to  do  so, 
the  Board  has  denied  to  employees  who  have  designated  an  exclu- 
sive representative  the  right  to  have  it  decertified  unless,  at  the 
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same  time,  they  subject  themselves  to  control  by  another  repre- 
sentative. The  bill  restores  to  employees  this  right  of  which  the 
Board  deprived  them.  If  they  engage  in  collective  bargaining 
.  through  an  exclusive  representative  and  the  experience  proves 
disappointing,  30  percent  of  them  can  ask  for  an  election  in  which 
the  majority  can  withdraw  their  designation  of  the  representative. 
( D)  To  obtain  an  election,  a  representative  must,  in  the  prelimi- 
nary investigation  by  the  Administrator,  show  that  it  represents 
at  least  30  percent  of  the  employees  in  the  unit  it  claims  to  be 
appropriate.  The  present  Board  usually  follows  a  similar  rule 
now. 
Sections  9{h)  and  9{c). — These  remain  in  substantially  their  pres- 
ent form,  except  that,  in  setting  up  bargaining  units,  in  directing  elec- 
tions, and  in  certifying  representatives,  it  shall  be  subject  to  the  limita- 
tions of  section  9(f). 

Section9(f) . — This  contains  a  number  of  new  and  important  clauses. 
Section  9(f)(1). — Probably  the  most  important  clause  of  section 
9(f)  is  that  which  limits  industry-wide  bargaining  and  which,  with 
Sections  2(16)  and  12(3)  (A),  dealing  with  monopolistic  strikes, 
is  designed  to  put  an  end  to  strikes,  such  as  we  have  experienced  par- 
ticularly in  the  coal  and  steel  industries,  in  which  powerful  and  nation- 
wide unions  have  brought  the  compelling  pressure  of  strikes  to  bear 
more  upon  the  Government  and  the  public  than  upon  the  employers 
involved.  Arrangements  by  which  competing  employers  combine, 
voluntarily  or  involuntarily,  to  bargain  together,  and  arrangements 
by  which  great  national  and  international  labor  monopolies  dictate 
the  terms  upon  which  competing  employers  must  operate  seriously 
undermine  our  free  competitive  system.  They  undermine,  also,  the 
rights  of  the  men  in  the  mines  and  in  the  shops,  who  find  their  terms 
of  employment  determined  not  according  to  their  circumstances  and 
those  of  their  employers  but  by  arbitrary  decisions  of  the  national  and 
international  officers. 

Such  arrangements  as  these  stifle  competition  among  employers,  and 
slow  down  the  development  of  new  techniques  for  producing  more 
goods  to  sell  at  lower  prices.  They  tend,  in  some  cases,  to  reduce  the 
resistance  of  employers  to  extravagant  demands  of  the  unions,  and, 
in  others,  to  holding  down  wages  in  plants  where  greater  efficiency 
than  prevails  in  others  might,  but  for  the  group  arrangements,  result 
in  better  wages  for  the  employees.  The  arrangements  often  are  the 
foundation  of  shocking  restraints  of  trade,  such  as  we  find  in  the  con- 
struction trades  and  in  parts  of  the  clothing  industry. 

It  is  no  answer  to  all  this  to  say  that  some  employers  like  to  combine 
together  to  bargain  collectively.  It  is  natural  that  they  should  dislike 
having  their  plants  struck  while  the  plants  of  employers  who  are  com- 
petitors, or  who  ought  to  be,  are  operating.  Most  employers  believe  tliat 
the  disadvantages  of  industry-wide  bargaining  outweigh  its  advan- 
tages. Our  concern,  however,  is  not  with  its  advantages  and  disadvan- 
tages for  either  employers  or  unions.  Our  concern  is  the  public  interest, 
and  the  public  interest  demands  that  monopolistic  practices  in  collec- 
tive bargaining  come  to  an  end. 

Section  9(fy(l)  deals  with  the  problem  of  industry-wide  bargain- 
ing by  forbidding  the  new  Board  to  certify  one  union  as  the  bargain- 
ing agent  for  employees  of  two  or  more  competing  employers.  There 
are  two  exceptions  of  this  rule:  One  union  can  represent  less  than 
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100  employees  of  each  of  several  competing  emploj'ers  if  the  em- 
ployers' plants  are  not  more  than  50  miles  apart.  This  permits  small 
groups  of  employees  of  competing  employers  in  one  locality  to  bar- 
gain together  and  permits  small  employers  in  one  locality  to  bargain 
together,  but  limits  the  kind  of  bargaining  that  so  often  leads  to 
price  lixin^  and  other  monopolistic  practices.  The  second  exception 
permits  unions  that  represent  employees  of  competing  employers  to 
affiliate  or  associate  together  if  their  bargaining,  striking,  and  other 
conceited  activities  are  not  subject  to  common  control.  Under  this 
exception,  national  and  international  unions  would  bo  able  to  per- 
form for  local  unions  or  other  subdivisions  of  their  organizations 
functions  like  those  that  trade  associations  perform  for  member  com- 
panies now,  but  would  not  be  able  to  control  them,  dictate  to  them,  or 
to  disapprove  of  what  they  do. 

By  section  102  (f)  of  the  bill,  employers  and  unions  are  allowed 
appropriate  periods  for  revising  their  bargaining  arrangements  to 
conform  to  section  9  (f),  and  section  9  (h)  enables  employers  and 
unions  to  facilitate  proceedings  for  new  certifications  where  they  are 
required. 

Sections  9(f)(3)  and  9(f)  (S). — These  two  clauses  concern  units 
that  the  Board  sets  up  under  sections  9  (b)  and  9  (d).  Under  these 
sections  it  is  the  duty  of  the  Board  to  determine  what  group  or  groups 
of  employees  may  appropriately  be  placed  in  any  unit  for  Avhich  a 
representative  sits  as  the  exclusive  bargaining  agent. 

The  act  says  that  the  Board  shall  determine  in  each  case  whether  the 
"appropriate-'  unit  is  "the  employer  unit,  craft  unit,  plant  unit,  or  sub- 
division thereof."  Under  this  broad  grant  of  authority,  the  Board 
often  has  acted  in  a  way  that  has  seemed  arbitrary,  and  it  has  shown 
little  regard  for  distinguishable  minorities  that  did  not  wish  a  union 
to  represent  them,  and  has  forced  many  such  minorities  into  bargain- 
ing units  against  their  will.  The  Board  seems  to  have  wished  to  make 
bargaining  units  as  large  as  it  could,  notwithstanding  that  its  policy 
deprived  large  minorities  of  that  freedom  to  decline  to  bargain  col- 
lectively that  the  Labor  Act  and  the  Norris-LaGuardia  Act  both 
declare  to  be  our  national  policy.  (See  Howard  W.  Metz,  Labor  Policy 
of  the  Federal  Government,  The  Brookings  Institution  (1945),  pp. 
92-93.)  The  Board  lias  gone  far  in  this.  Although  the  employees  in 
several  plants  or  mines  may  wish  one  union,  or  no  union  at  all,  to 
represent  them,  the  Board  may  include  these  employees  in  a  single 
unit  with  employees  in  other  plants  or  mines  who  wish  another  union 
as  their  representative  and  who,  by  greatly  outnumbering  them,  can 
force  upon  them  a  bargaining  agent  thev  do  not  choose.  (See  Matter 
of  Pittslurgh  Plate  Glass  Co.,  10  N.  L.  E.  B.  1470  (1939)  ;  Matter  of 
Inland  Steel  Co.,  9  N.  L.  R.  B.  783  (1938)  ;  Matter  of  Sears.  Roebuck 
6'o.,34KL.R.B.244  (194:1)  ;  Matter  of  AlstonCoalCo.,l^l!i.'L.R.B. 
683  (1939) ;  Matter  of  Gulf  Oil  Corporation,  19  N.  L.  R.  B.  334  (1940)  ; 
Matter  of  Iowa  Southern  Utilities  Co.,  15  N.  L.  R.  B.  580  (1939).) 

Carrying  out  the  national  policy  to  assure  full  freedom  to  workers 
to  choose,  or  to  refuse,  to  bargain  collectively,  as  they  wish,  is  an 
important  task  for  this  Congress.  Sections  9  (f )  (2)  and  9  (f )  (3) 
are  steps  in  carrying  out  that  task.  The  first  extends  and  writes  into 
the  act,  and  requires  the  Board  to  apply  without  discrimination,  a 
rule  it  developed  itself,  but  which  it  applies  only  at  the  instance  of 
unions,  usually  those  in  the  A.  F.  of  L.  Under  this  rule,  which  the 
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IJoard  laid  down  in  Matter  of  Globe  Machine  and  Stam'ping  Company 
(3  N.  L.  R.  B.  294  (1937)),  when  the  Board  orders,  for  example,  a 
plant-wide  election,  and  there  is  in  the  plant  one  or  more  groups  of 
craftsmen,  the  Board  holds  separate  elections  for  the  craftsmen,  so 
they  can  vote  against  the  union  that  is  the  choice  of  the  rest  of  the 
employees,  or  vote  for  another  union. 

The  bill  provides  that,  in  the  Board's  hearings,  any  interested  per- 
son, the  employer,  a  union,  or  employees  themselves,  may  ask  that  the 
Board  hold  a  separate  election  for  any  "craft,  department,  plant, 
trade,  calling,  profession,  or  other  distinguishable  group"  included 
in  the  unit  that  the  Board  finds  to  be  appropriate.  If,  in  the  election 
that  the  Board  orders,  the  majority  of  any  such  group  votes  against 
being  represented  by  an  exclusive  bargaining  agent,  or  if  it  votes  in 
favor  of  a  bargaining  agent  other  than  the  one  favored  by  the  ma- 
jority of  the  whole  unit,  the  Board  must  exclude  that  group  from  the 
unit.  If  no  representative  receives  the  majority  of  the  total  number 
of  votes  cast  in  the  election,  the  Board  will  not  certify  any  representa- 
tive, except  that,  subject  to  section  9  (f)  (5),  the  Board  may  order 
a  run-off.  If  a  representative  receives  the  majority  of  all  ballots  cast 
in  the  election,  the  Board  shall  certify  it,  but  shall  exclude  from  the 
unit  distinguishable  groups  for  which  it  directed  separate  ballots  and 
who  voted  against  the  representative. 

Section  9  (f )  (3)  strikes  at  a  practice  of  the  Board  by  which  it  has 
set  up  as  units  appropriate  for  bargaining  whatever  group  or  groups 
the  petitioning  union  has  organized  at  the  time.  Sometimes,  but  not 
always,  the  Board  pretends  to  find  reasons  other  than  the  extent  to 
which  the  emploj^ees  have  organized  as  ground  for  holding  such  units 
to  be  appropriate  {Matter  of  New  England  Spun  Silk  Co.,  11  N.  L. 
R.  B.  852  (1939)  ;  Matter  of  Botany  Worsted  Mills,  27  N.  L.  R.  B.  687 
(1940)).  Wliile  the  Board  may  take  into  consideration  the  extent  to 
which  employees  have  organized,  this  evidence  should  have  little 
weight,  and,  as  section  9  (f )  (3)  provides,  is  not  to  be  controlling.  If, 
for  example,  a  group  votes  itself  out  of  a  unit  under  section  9  (f)  (2), 
it  does  not  necessarily  constitute  a  separate  unit  that  is  appropriate 
for  the  purposes  of  collective  bargaining. 

The  act  still  leaves  the  new  Board  wide  discretion  in  setting  up 
bargaining  units. 

Section  9  (/)  {Ii). — This  section  forbids  the  new  Board  to  discrimi- 
nate, as  the  old  Board  frequently  has  done,  in  handling  representation 
cases  before  it.  How  the  old  Board  has  discriminated  against  inde- 
pendent unions  is  disclosed  in  House  Report  No.  1902,  Seventy-ninth 
Congress,  third  session,  as  well  as  in  the  hearings  before  the  commit- 
tee. This  new  paragraph  forbids  that  kind  of  discrimination. 

Section  9  (f)  {5). — This  paragraph  deals  with  run-offs.  For  2  years 
after  Congress  passed  the  act,  when  two  or  more  unions  sought  bar- 
gaining rights,  the  Board  provided  no  space  on  its  ballots  for  voting 
for  no  union.  The  Board  later  changed  this  rule  {Matter  of  Interldke 
Iron  Corporation,  4  N.  L.  R.  B.  55  (1937) ).  The  Board  then  held  that 
when  the  first  balloting  was  inconclusive,  the  employees  could,  in  the 
run-off,  vote  for  a  union  or  for  no  union  {Matter  of  Coos  Boy  Lumber 
Co.,  16  N.  L.  R.  B.  476  (1939) ).  This  rule  obviously  was  just,  but  the 
Board  soon  abandoned  it  and  in  run-offs,  compelled  employees  to 
choose  between  two  unions,  providing  no  space  for  voting  for  no  union 
{Matter  of  C.  K.  LeBlond  Machine  Tool  Co.,  22  N.  L.  R.  B.  465 
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(1940)).  Its  present  practice  is  to  compel  employees,  except  in  rare 
instances,  to  choose  between  the  two  leading  unions  unless,  in  the  first 
balloting,  the  no-union  vote  was  highest. 

The  act  does  not,  by  its  terms,  seem  to  contemplate  run-offs,  and 
there  is  good  reason  for  saying  there  should  not  be  run-offs.  The  com- 
mittee believes,  however,  that  at  times  they  are  justified,  if  they  are 
fair.  The  committee  therefore  adopts,  with  some  modification,  the 
rule  of  the  Coos  Bay  case,  providing  in  section  9  (f)  (5)  for  a  run-off 
if,  within  60  days  after  an  inconclusive  election,  a  union  that  received 
votes  in  an  election  furnishes  to  the  Board  satisfactory  evidence  that 
it  represents  more  than  50  percent  of  the  employees  in  the  unit.  The 
run-off  is  to  be  between  that  union  and  no  union.  The  Board  is  given 
discretion  to  determine  what  evidence  of  representation  it  will  treat 
as  satisfactory  in  such  a  case.  But  obviously,  if  before  the  first  elec- 
tion, or  in  applications  for  run-off,  each  of  two  or  more  unions  pro- 
duced evidence  that  it  represented  a  majority  of  the  employees  (dual 
membership  sometimes  causes  this  to  happen),  the  Board  will  require 
more  "satisfactory"  evidence,  or  it  may  refuse  to  direct  a  run-off. 

In  the  beginning,  one  member  of  the  Board  seems  to  have  believed 
that  even  when  only  one  union  sought  bargaining  rights,  the  Board's 
liallots  ought  not  to  provide  space  for  voting  for  no  union.  Section  9 
(f )  (5)  prevents  the  Board's  adopting  such  a  rule. 

Section  9  (/)  {6). — At  least  11  great  national  unions  and  a  large 
number  of  local  unions  seem  to  have  fallen  into  the  hands  of  Com- 
munists, although  in  every  case  Communists  appear  to  compose  only 
a  very  small  minority  of  the  membership.  In  most  of  these  cases  the 
rank  and  filed  object  to  communistic  influence  in  their  unions.  By  the 
bill  of  rights  set  forth  in  section  8(c),  the  bill  helps  them  to  rid  them- 
selves of  communistic  control.  Section  9  (f)  (6)  makes  it  incumbent 
upon  union  leaders  who  now  tolerate  Communist  infiltration  in  their 
organizations,  affiliates,  and  locals,  and  temporize  with  it,  to  clean 
house  or  risk  loss  of  rights  under  the  new  act. 

Although  there  are  instances  in  which  Communists  have  used  unions 
as  "front"  oro-anizations,  the  Board  holds  evidence  of  their  influence 
to  be  irrelevant.  Comjnunists  use  their  influence  m  unions  not  to  bene- 
fit workers,  but  to  promote  dissension  and  turmoil.  They  should  be 
weeded  out  of  the  labor  movement.  It  is  well  to  remark  in  passing 
that,  by  revising  section  10  of  the  Labor  Act,  the  bill  makes  it  possible 
for  employers,  also,  to  rid  themselves  of  Communists,  something  that, 
as  the  Board  has  applied  the  act,  has  been  very  hard  for  them  to  do 
before.  Testimony  before  the  committee  indicates  that,  by  making 
themselves  especially  obnoxious  in  carrying  on  alleged  "union  ac- 
tivity," Communists  often  can  make  themselves,  in  the  eyes  of  the 
Board,  all  but  immune  to  discharge. 

Section  9  (/)  (7). — This  ]5rovides,  consistently  with  a  rule  the 
Board  now  seems  to  follow,  that  elections  under  section  9  (d)  shall 
not  be  held  more  often  than  once  a  year,  except  that,  upon  application 
by  30  percent  of  the  employees  in  a  bargaining  unit  for  which  the 
Board  has  certified  a  representative,  the  Board  shall  direct  an  election 
under  section  9  (c)  (2)  to  determine  whether  or  not  the  employees 
wish  to  keep  the  representative. 

Section  9  (f)  (8). — ^^Vlien,  during  the  term  of  a  collective  contract, 
employees  choose  a  new  representative  in  proceedings  under  section  9, 
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the  certification  of  the  new  representative  is  not  to  be  effective  until 
it  becomes  a  party  to  the  contract  and  becomes  bound  by  it.  This  seems 
to  be  consistent  with  present  law.  Implicit  in  the  provision  are  two 
things :  ( 1 )  The  employer  and  the  new  representative  may  waive  its 
requirements,  and  (2)  it  cannot  apply  to  that  part  of  any  agreement 
that  requires  membership  in  a  labor  organization  that  formerly  was 
the  representative. 

Section  9  {g). — This  outlines  the  procedure  by  which  employees, 
by  secret  ballot,  approve  agreements  requiring  them  to  become  or  to 
remain  members  of  a  union,  pursuant  to  section  8  (d)  (4).  The  ma- 
jority of  all  the  employees  who  are  to  be  subject  to  such  an  agreement 
must  vote  for  carrying  it  out.  Sectioii  8(b)  makes  it  an  unfair  labor 
practice  for  a  labor  organization  to  engage  in,  or  to  threaten  to  engage 
in,  a  strike  or  other  concerted  activity  to  induce  an  employer  to  enter 
into  such  an  agreement,  and  in  applying  for  a  secret  ballot  under 
section  0  (g)  the  organization  must  state  under  oath  that  it  did  not 
engage  in,  or  threaten  to  engage  in,  such  activities  in  order  to  obtain 
the  agreement.  The  employer  has  the  right  to  object  to  the  organiza- 
tion's application,  notwithstanding  his  having  signed  an  agreement, 
and  especially  if  he  controverts  the  organization's  claim  that  it  did 
not  use  duress  in  securing  the  agreement.  Any  other  interested  per- 
son, a  rival  union  or  employees,  for  example,  may  intervene. 

An  agreement  permitted  by  section  8  (d)  (4)  may  remain  in  effect 
only  during  the  term  of  any  contract  of  which  it  may  be  a  part,  and 
in  no  event  for  more  than  2  years. 

Section  9  (h). — The  present  act  does  not,  by  its  terms,  provide  for 
so-called  "consent  elections",  but  the  Board  frequently  holds  them. 
The  bill  permits  parties  to  waive  hearings  before  the  Board  (providing 
no  other  interested  person  intervenes  and  objects) ,  but  when  the  parties 
waive  a  hearing,  the  Administrator  must  conduct  a  secret  ballot,  not 
check  membersliip  cards  as  the  Board  sometimes  has  done  in  the  past. 

Section  10. — Consistently  with  the  scheme  of  the  amended  Labor 
Act,  section  10  contemplates  separating  the  Board's  prosecuting  func- 
tions and  its  deciding  functions,  and  assigning  the  former  to  the  Ad- 
ministrator. The  committee  has  rewritten  section  10  of  the  act  to  give 
effect  to  tliis  important  reform. 

As  under  the  present  act,  the  power  of  the  Board  under  the  amended 
act  in  the  matter  of  unfair  labor  practices  is  exclusive.  This  rule  has 
necessitated  a  special  provision  (sec.  13,  hereafter  discussed)  to  give 
to  the  States  a  concurrent  jurisdiction  in  respect  of  closed-shop  and 
other  union-security  arrangements.  The  rule  of  exclusive  jurisdiction 
was  developed  many  years  ago  by  the  Supreme  Court  in  order  to  pro- 
vide for  uniformity  in  matters  of  national  policy  under  the  commerce 
clause.  The  Labor  Act  is  an  illustration  of  such  a  policy.  It  can  readily 
be  seen  what  mischief  might  be  wrought  if,  for  example,  foremen 
should  be  subject  to  State  law  at  the  same  time  that  the  workers  they 
supervise  are  subject  to  national  law.  Moreover,  the  bill  herewith  re- 
ported very  definitely  states  a  national  policy  in  respect  of  organiza- 
tion and  collective  bargaining  by  foremen. 

Section  10  (h). — The  Administrator,  not  the  Board,  receives  from 
complaining  party  a  charge  of  unfair  labor  practice.  The  Administra- 
tor promptly  notifies  the  person  or  persons  complained  of  that  the 
charge  has  been  filed.  The  Administrator  may  investigate  the  charge 
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by  interrogating  the  complainant  and  by  asking  tlie  person  complained 
of  for  his  version  of  the  affair.  He  may  not  compel  either  party  to  give 
evidence  to  him  in  an  unfair  practice  case.  If  the  Administrator  has 
reasonable  cause  to  believe  that  the  charge  is  true  he  issues  a  complaint 
and  has  it  served  on  the  person  complained  of.  It  is  only  when  the  facts 
the  complainant  alleges  do  not  constitute  an  unfair  practice,  or  when 
the  complainant  clearly  cannot  prove  his  claim,  that  the  Administrator 
has  any  discretion  not  to  issue  a  complaint.  It  is  to  be  expected  that,  if 
a  case  is  weak  or  is  inconsequential,  he  may  attempt  to  persuade  the 
charging  party  to  drop  the  case,  or  he  may,  without  acting  as  a  medi- 
ator, conciliator,  or  arbitrator,  suggest  that  the  parties  try  to  settle  the 
dispute  between  themselves. 

Changes  in  procedural  provisions  of  section  10  (b)  are  clear. 

A  more  important  change  is  one  that  requires  charging  parties  to 
file  their  charges  within  6  months  after  the  unfair  practice  is  alleged 
to  have  occurred,  and  that  requires  the  Administrator  to  issue  the 
complaint  within  6  months  after  the  charge  is  filed.  It  has  not  been 
unusual  for  the  Board,  in  the  past,  to  issue  its  complaints  years  after 
an  unfair  practice  was  alleged  to  have  occurred,  and  after  records  have 
been  destroyed,  witnesses  have  gone  elsewhere,  and  recollections  of  the 
events  in  question  have  become  dim  and  confused.  Allowing  6  months 
for  filing  a  charge  and  another  6  months  for  tlie  Administrator  to  act 
upon  it  does  not  seem  unreasonable. 

Evidence. — Another  important  change  concerns  the  evidence  before 
the  Board.  The  present  act  (sec.  10  (b))  says  that  rules  of  evidence 
prevailing  in  courts  of  law  and  equity  shall  not  be  controlling.  In  the 
circuit  courts  of  appeals,  the  court  must  regard  the  Board's  findings 
of  fact  as  "conclusive"  if  they  are  "supported  by  evidence"  (sec.  10  (e) 
audio  (f)). 

Thus  the  act  gives  the  Board  great  latitude  in  choosing  the  evidence 
that  it  will  believe  and  gives  great  effect  to  findings  that  rest  on  that 
evidence. 

The  Supreme  Court  has  insisted  that  the  circuit  courts  of  appeals, 
in  reviewing  decisions  of  the  Board,  adhere  strictly  to  those  terms  of 
the  act  that  deal  with  the  Board's  findings  and  with  the  kind  of  evi- 
dence upon  which  the  Board  can  rest  them  {G onsolidated  Edison  Co. 
v.  National  Labor  Relations  Board.,  305  U.S.  197  (1938)  ;  National 
Lahor  Relations  Board  v.  Columbian  Enameling  di  Sta7npi7ig  Co..,  306 
U.S.  292  (1939)  ;  International  Association  of  Machinists  v.  National 
Labor  Relations  Board,  311  U.  S.  72,  79  (1940)  ;  National  Labor  Rela- 
tione Board  v.  Automotive  Maintenance  Mach.  Go..,  315  U.S.  282 
(1942)  ;  Foote  Bros.  Gear  &  Machine  Corp.  v.  National  Labor  Rela- 
tions Board,  311  U.  S.  620  (1940)  ;  Link-Belt  Go.  v.  National  Labor 
Relations  Board,  311  U.S.  584  (1941) ).  Anything  more  than  a  "modi- 
cum," a  "scintilla"  of  evidence  is  enough,  or  the  Board  may  rely  upon 
"inferences,"  "imponderables,"  "background  material,"  or  "the  whole 
congeries  of  facts." 

These  clauses  of  the  act  have  resulted  in  what  the  courts  have  de- 
scribed as  "shocking  injustices"  in  the  Board's  rulings,  "assinine  rea- 
soning" by  the  Board,  findings  "overwhelmingly  opposed  by  the 
evidence,"  findings  that  "strain  our  credulity,"  and  "remarkable  dis- 
crimination" on  the  part  of  the  Board  in  believing  its  own  witnesses 
and  in  disbelieving  others.  (See  for  example,  Wilson  &  Go.  v. 
N.L.R.B.,  126  Fed.  114,  117  (CCA.  7,  1942) ;  Yiyman-Gordon  Go.  v. 
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N.L.R.B.,  17  L.  L.  R.  (CCA.  7,  1946;  N.L.R.B.  v.  Colmnbia  Prod- 
ucts Corj).,  141  Fed.  (2d)  687  (CCA.  2,  1944)  ;  N.L.R.B.  v.  Union 
PacifiG  Stages,  Inc.,  99  Fed.  (2d)  153  (CCA.  9, 193,8),  and  cases  cited 
therein. 

However  repugnant  to  the  courts  the  Board's  decisions  may  seem, 
the  act,  by  making  the  Board  in  effect  its  own  Supreme  Court  so 
far  as  its  findings  of  fact  are  concerned,  renders  the  courts  all  but 
powerless  to  correct  the  Board's  abuses. 

Courts  often  have  deferred  to  the  assumed  expertness  of  the  Board 
when  their  own  judgment  would  lead  them  to  disagree.  The  Board's 
expertness  is  largely  theoretic.  See :  T.  R.  Iserman,  op.  cit.,  pp.  60-62. 

Requiring  the  Board  to  rest  its  rulings  upon  facts,  not  interfer- 
ences, conjectures,  background,  imponderables,  and  presumed  expert- 
ness will  correct  abuses  mider  the  act. 

The  bill  does  this,  by  providing  in  section  10(b)  of  the  amended 
Labor  Act  that  "so  far  as  practicable,"  the  new  Board's  proceedings 
shall  be  conducted  "in  accordance  with  the  rules  of  evidence  applicable 
in  the  district  courts  of  the  United  States  luider  the  rules  of  civil  pro- 
cedure." There  is  no  such  diversity  in  the  rules  of  evidence  among 
the  several  States  as  to  make  this  clause  unduly  burdensome  to  the 
Board  or  to  its  trial  examiners.  Local  lawyers  and  the  Administra- 
tor's regional  attorneys  appearing  before  the  trial  examiners  can 
always  advise  them  of  oddities  in  local  laws.  And,  in  any  event,  an 
error  in  admitting  or  excluding  evidence  can  be  grounds  for  reversal 
only  if  it  is  substantial. 

To  enable  the  courts  to  correct  glaring  errors  in  the  Board's  findings, 
sections  10(e)  and  10(f)  of  the  amended  act,  instead  of  making  the 
Board's  findings  of  fact  "conclusive,"  provides  that  they  shall  have 
this  quality  only  if  they  are  not  against  the  "manifest  weight  of  the 
evidence"  and  are  supported  by  substantial  evidence.  Although  many 
have  urged  that  the  courts  be  authorized  to  modify  and  set  aside 
findings  of  the  Board  when  they  were  against  the  simple  weight  of 
the  evidence,  the  committee  believes  that  with  a  new  and  impartial 
Board,  trials  de  novo  in  the  courts  will  not  be  required. 

Section  10(c). — This  section,  dealing  with  remedies  the  Board  may 
prescribe,  contains  these  three  significant  changes. 

^  A.  One,  in  language  like  that  which  is  applicable  to  employers  who 
violate  section  8(a),  authorizes  the  Board  to  cease  and  desist  from  their 
adherents  who  violate  section  8(b)  to  cease  and  desist  from  their 
unfair  practices  and  to  take  such  affirmative  action  as  will  effectuate 
the  policies  of  the  act.  The  Board  is  authorized  to  deprive  them  of 
rights  under  the  act  for  a  period  of  not  more  than  1  year.  Under 
this  clause  the  Board  may  also  recjuire  a  union  to  reimburse  to  an 
employee  whom  it  causes  to  lose  pay  the  amount  he  loses. 

B.  A  second  change  forbids  the  new  Board  to  continue  the  admitted 
practice  of  the  old  Board  of  discriminating  against  independent 
unions,  simply  because  they  are  independent,  by  ordering  with  respect 
to  them  more  drastic  penalties  than  it  orders  for  unions  affiliated  with 
the  A.F.  of  L.  or  the  C.I.O.  in  similar  circumstances.  (See  hearings, 
House  Special  Committee  to  Investigate  the  N.L.R.B..  part  9,  paces 
1867,  1908-9,  2052-3,  part  II,  page  2242;  Blaffer  of  E.T.  Train  Loch 
Co.,  24  N.  L.  R.  B.  1190  (1940)  ;  Matter  of  Eagle-Pisley  Mining  & 
Smelting  Co.,  16  X.L.R.B.  727  (1939)). 
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C.  A  third  cliange  forbids  tlie  Board  to  reinstate  an  individual 
unless  the  weight  of  the  evidence  shows  that  the  individual  was  not 
suspended  or  discharged  for  cause.  In  the  past,  the  Board,  admitting 
that  an  employee  was  guilty  of  gross  misconduct,  nevertheless  fre- 
quently reinstated  him,  "inferring"  that,  because  he  was  a  member  or 
an  official  of  a  union,  this,  not  his  misconduct,  was  the  reason  for  his 
discharge. 

Matter  of  Wyman-Gordon  Company^  62  N.L.E.B.  561  (1945),  is 
typical  of  the  Board's  attitude  in  such  cases.  In  that  case,  the  em- 
l^loyer  discharged  an  active  union  member  for  interrupting  other 
employees  at  their  work  on  materials  for  war.  The  Board  reinstated 
the  man  with  back  pay.  The  company  appealed.  In  court,  the  Board 
agreed  that  the  employee's  conduct  did  not  "seriously"  interfere  with 
output  for  war,  or  cause  "undue"  spoiling  of  materials,  and  that  the 
employee  was  not  "enormously"  delinquent.  Declaring  that  "an?/ 
interference,  slight  or  moderate"  justified  discharge,  the  court  said 
(irL.L.E.823): 

If  it  were  not  before  lis  in  print,  we  would  find  it  difficult  to  believe  that  any 
responsible  person  or  agency  would  resort  to  such  asinine  reasoning. 

The  change  made  in  section  10(e)  on  this  subject  is  intended  to  put 
an  end  to  the  belief,  now  widely  held  and  certainly  justified  by  the 
Board's  decisions,  that  engaging  in  union  activities  carries  with  it  a 
license  to  loaf,  wander  about  the  plants,  refuse  to  work,  waste  time, 
break  rules,  and  engage  in  incivilities  and  other  disorders  and  mis- 
conduct. The  bill  will  require  that  the  new  Board's  rulings  shall  be 
consistent  with  what  the  Supreme  Court  said  in  upholding  the  act, 
that  it  (the  act)  — 

does  not  interfere  with  the  normal  right  of  the  employer  to  select  its  employees 
or  to  discharge  them.  *  *  *  the  Board  is  not  entitled  to  make  its  authority 
a  pretext  for  interference  with  the  right  of  discharge  when  that  right  is  exer- 
cised for  other  reasons  than  *  *  *  intimidation  and  coercion. 

{Labor  Board  v.  Jones  <&  Laughlin  Steel  Corporation^  301  U.S.  1,  45- 
46).  Tlie  Board  may  not  "infer"  an  improper  motive  when  the  evi- 
dence shows  cause  for  discipline  or  discharge. 

Section  10(d). — This  section,  concerning  modification  of  the 
Board's  orders,  is  substantially  unchanged. 

Section  10(e). — It  has  been  the  practice  of  the  present  Board  to 
obtain  orders  of  the  courts  enforcing  its  orders  even  when  the  persons 
against  whom  the  Board  issues  its  orders  comply  with  them.  Under 
the  new  section  10(e),  the  Administrator  will  proceed  in  court 
against  parties  only  when  they  fail  to  comply  with  the  Board's  orders, 
or  thereafter  violate  the  orders. 

In  discussing  section  10(b),  reference  has  been  made  to  changes 
in  the  rules  of  evidence  before  the  Board  and  to  the  conclusiveness 
of  the  Board's  findings  on  petitions  for  review  and  petitions  for 
enforcement  under  sections  10(e)  and  10(f).  These  changes,  it  is 
believed,  will  require  the  Board  to  support  its  rulings  with  facts,  and 
will  end  the  substitution  of  assumed  "expertness"  for  evidence  insofar 
as  the  new  Board  is  concerned. 

Section  10(f). — This  section,  concerninsf  petitions  for  review,  con- 
tains the  changes  concerning  the  Board's  findings  that  have  been 
discussed  in  connection  with  sections  10(b)  and  10(e). 

Appeals  from,  certificatwns. — This  section  brings  about  another  im- 
portant reform  in  procedure.  The  present  act  permits  appeals  from 
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certifications  by  the  Board  only  by  employers,  and  then  only  through 
ciunbei-some  proceedinirs  that  always  involve  risk  of  strike  and  of  a 
fiiiding  that,  by  following  the  only'course  by  which  he  could  appeal, 
the  employer 'committed"  an  unfair  labor  practice,  no  matter  how 
much  in  good  faith  he  doubted  the  validity  of  the  certification.  This 
procedure  is  unfair  to  everyone ;  the  union  that  wins,  which  frequently 
must  wait  for  many  month?  to  exercise  its  rights;  the  union  that  loses, 
wliicli  has  no  appeal  at  all  no  matter  how  wrong  the  certification  may 
be:  the  employees,  who  also  have  no  appeal:  and  the  employer,  for 
whom  an  appeal  involves  grave  risks.  The  bill  permits  any  person 
interested  to  appeal  from  a  certification,  as  from  a  final  order  of  the 
Board. 

Sections  10  (gr) ,  (h),  and  (i)  remain  unchanged  in  the  amended  act. 

Section  11. — -Besides  making  such  changes  as  are  required  by  creat- 
ing an  Administrator  of  the  act.  this  section,  dealing  with  subpenas 
and  serving  documents,  clarifies  one  point.  Heretofore  it  has  not 
been  clear  whether  or  not.  in  inifair  labor  practice  cases,  the  Board 
had  authority  to  subpena  witnesses  in  advance  of  its  hearings.  The 
Board  sometimes  has  done  so.  but  it  does  not  appear  to  have  tested 
this  point  in  court.  The  bill  provides  that  the  Administrator  may 
obtain  and  serve  subpenas  and  examine  witnesses  in  advance  of  hear- 
ings in  representation  cases  under  section  9,  but  that  he  may  not 
require  employers,  unions,  or  employees  to  disclose  their  evidence  in 
advance  of  hearings  in  unfair  labor  practice  cases  under  section  10. 

Section  12. — In  discussing  section  2  (13),  (14),  (15),  (16),  and 
(17),  this  report  refers  to  the  definitions  of  sympathy  strikes,  illegal 
boycotts,  jurisdictional  strikes,  monopolistic  strikes,  and  feather- 
bedding,  and  states  reasons  for  forbidding  these  and  other  indefensible 
practices  that,  fortunately,  are  common  only  among  the  more 
irresponsible  unions.  Section  12  does  this. 

Under  this  section,  these  practices  are  called  by  their  correct  name, 
'"unlawful  concerted  activities."  It  is  provided  that  any  person  in- 
jured in  his  person,  property,  or  business  by  an  unlawful  concerted 
activity  afl'ecting  commerce  may  sue  the  person  or  persons  responsible 
for  the  injury  in  any  district  court  having  jurisdiction  of  the  parties 
and  recover  damages.  The  bill  makes  inapplicable  in  such  suits  the 
Norris-LaGuardia  Act,  which  heretofore  has  protected  parties  to 
industrial  strife  from  the  consequences  of  their  lawlessness,  no  matter 
how  violent  their  disputes  became.  Persons  who  engage  in  unlawful 
concerted  activities  are  subject  to  losing  their  rights  and  privileges 
under  the  act. 

Section  12  (a)(1). — This  section  forbids  force,  violence,  physical 
obstruction  or  threats  thereof  in  labor  disputes,  and  forbids  picketing 
in  numbers  or  in  ways  other  than  those  reasonably  necessary  to  give 
notice  of  the  existence  of  a  labor  dispute  at  the  place  being  picketed. 
The  clause  preseiwes  the  rifrht  of  free  speech,  but  forbids  exercising 
it  by  engaging  in  mass  picketing  and  by  intimidation.  What  is  rea- 
sonable in  any  case  depends  upon  the  facts  of  that  case.  Courts 
frequently  have  specified  how  manv  pickets  should  patrol  entrances 
to  T^lants.  how  far  apart  they  should  remain,  and  other  conditions  for 
picketinar  that  preserve  order  and  prevent  intimidation,  and  there  are 
many  precedents  for  establishing  what  conduct  is  reasonable  on  picket 
lines. 
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Section  12{a)  (2). — There  obviously  is  no  justification  for  picketing 
a  place  of  business  at  which  no  labor  dispute  exists. 

Section  12(a)  (3). — In  discussing  the  definitions  of  sympathy 
strikes,  jurisdictional  strikes,  monopolistic  strikes,  illegal  boycotts, 
sit-down  strikes,  and  feather  bedding,  the  committee  has  referred  to 
conditions  that  have  made  it  necessary  to  outlaw  these  practices  and 
to  provide  means  for  preventing  them  and  for  pro^dding  remedies  for 
them  when  they  occur. 

Strikes  and  other  concerted  activities  in  lieu  of  using  peaceful  pro- 
cedures for  settling  disputes  that  the  National  Labor  Relations  Act 
provides  are  unjustifiable  on  any  grounds.  Congress  has  provided 
elaborate  machinery  for  handling  disputes  over  recognition,  bargain- 
ing rights,  and  alleged  unfair  labor  practices.  Those  who  turn  to  strik- 
ing instead  of  using  the  procedures  that  Congress  has  provided 
certainly  are  not  entitled  to  the  immunity  that  they  now  enjoy  under 
the  Labor  Act  and  other  laws. 

Section  13. — Since  by  the  Labor  Act  Congress  preempts  the  field 
that  the  act  covers  insofar  as  commerce  within  the  meaning  of  the  act 
is  concerned,  and  since  when  this  report  is  written  the  courts  have  not 
finally  ruled  upon  the  effect  upon  employees  of  employers  engaged  in 
commerce  of  State  laws  dealing  with  compulsory  unionism,  the  com- 
mittee has  provided  expressly  in  section  13  that  laws  and  constitu- 
tional provisions  of  any  State  that  restrict  the  right  of  employers  to 
lequire  employees  to  become  or  remain  members  of  labor  organiza- 
tions are  valid,  notwithstanding  anv  pro^-ision  of  the  National  Labor 
Relations  Act.  In  reporting  the  bill  that  became  the  National  Labor 
Relations  Act.  the  Senate  committee  to  which  the  bill  had  been  re- 
ferred declared  that  the  act  would  not  invalidate  any  such  State  law 
or  constitutional  provision.  The  new  section  13  is  consistent  with  this 
\dew. 

Section  H. — This  separability  clause  is  identical  with  the  one  in 
the  present  act. 

Section  lo. — L'nchanged. 

Section  102. — This  section  abolishes  the  present  Labor  Board  and 
provides  for  the  transfer  of  certain  of  its  records  and  property  to  the 
Lal3or-Management  Relations  Board,  which  the  bill  herewith  reported 
creates. 

The  section  pro^ddes  also  for  transfer  of  proceedings  from  the  old 
Board  to  the  new  Board  without  abatement  of  those  that  could  have 
been  maintained  had  the  amended  act  been  in  eifect  when  they  were 
instituted.  It  pro^'ides  also  that  no  act  that  was  not  an  unfair  labor 
practice  when  the  amended  act  takes  effect  and  that  is  not  continued 
after  the  effective  date  of  the  new  act  shall  be  punishable  as  an  unfair 
labor  practice  under  the  amended  act. 

The  section  further  provides  that  no  act  or  practice  that  a  union's 
constitution  or  bylaws  requires  shall  constitute  an  unfair  labor  prac- 
tice under  section  8(c)  of  the  amended  act  until  1  year  after  the  enact- 
ment of  the  bill.  It  also  provides  that  section  9  of  the  new  act  shall  not 
affect  certifications  of  representatives  that  were  issued  under  the  pres- 
ent act  imtil  1  year  after  the  date  of  the  certification  or,  if  there  is  in 
effect  a  collective-bargaining  agreement  that  was  entered  into  before 
the  enactment  of  the  amended  act.  until  the  end  of  the  contract  period 
or  until  1  year  after  the  date  of  the  enactment  of  the  amended  act, 
whichever  first  occurs. 
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Title  II. — Conciliation  of  Labor  Disputes  in  Industries  Affecting 

Commerce 

Sections  201  and  202  create  an  Office  of  Conciliation,  an  independent 
agency,  and  transfer  to  it  the  functions  of  the  United  States  Concilia- 
tion Service,  and  define  the  duties  of  the  Office  of  Conciliation. 

Seetioihs  203  to  206  give  the  President,  through  the  district  courts 
of  the  United  States,  power  to  deal  with  strikes  that  have  resulted  in 
or  imminently  threaten  to  result  in  the  cessation  or  substantial  curtail- 
ment of  interstate  or  foreign  commerce  in  essential  public  services. 
The  court  is  granted  jurisdiction  to  issue  an  injunction  if  it  finds  that 
the  cessation  or  substantial  curtailment  of  commerce  alleged  exists 
and  that  the  public  health,  safety,  or  interest  is  imperiled  or  threatened 
thereby. 

These  sections  of  the  bill  are,  except  for  minor  drafting  changes, 
the  same  as  those  contained  in  H.R.  2861,  reported  by  the  committee 
under  date  of  April  3,  1947  (Eept.  No.  235).  Their  provisions  are 
fully  explained  in  that  report. 

Title  III. — IMonopolistic  Practices  of  Labor  Organizations; 
Liability  of  Labor  OrgxVnizations  ;  Miscellaneous  Provisions 

Section  301  contains  the  amendments  to  the  Clayton  Act  that  were 
included  in  the  Case  bill  of  last  year,  and  which  at  that  time  passed  the 
Plouse  by  an  overwhelming  majority.  The  provisions  of  section  301 
(a)  make  one  addition  to  the  Case  bill  provisions,  by  treating  as  ac- 
tivities which  are  not  accorded  the  protection  of  the  exemptions  of 
labor  organizations  under  sections  6  and  30  of  the  Clayton  Act,  those 
activities  which  are  unlawful  under  section  12  of  the  amended  National 
Labor  Relations  Act. 

Section  302  deals  in  improved  form  with  another  subject  which  was 
included  in  last  year's  Case  bill.  It  provides  that  actions  and  proceed- 
ings involving  violations  of  contracts  between  employers  and  labor 
organizations  may  be  brought  by  either  party  in  any  district  court  of 
the  United  States  having  jurisdiction  of  the  parties,  without  regard 
to  the  amount  in  controversy,  if  the  agreement  affects  commerce,  or 
the  court  othervrise  has  jurisdiction  of  the  cause.  Thus  if  the  district 
court  has  jurisdiction  of  the  cause  by  reason  of  diversity  of  citizenship, 
the  suit  may  be  brought. 

It  is  provided  that  a  labor  organization  whose  activities  affect  com- 
merce is  to  be  bound  by  the  acts  of  its  agents  and  may  sue  or  be  sued  as 
an  entity  in  tlie  courts  of  the  United  States.  A  money  judgment  against 
a  labor  organization  can  be  enforced  only  against  the  organization,  and 
not  against  the  individual  members. 

Provision  is  made  for  serving  process  on  labor  organizations  and 
for  determining  the  venue  of  suits  by  or  against  them. 

When  labor  organizations  make  contracts  with  employers,  such  or- 
ganizations should  be  subject  to  the  same  judicial  remedies  and  proc- 
esses in  respect  of  proceedings  involving  violations  of  such  contracts 
as  those  applicable  to  all  other  citizens.  Labor  organizations  cannot 
justifiably  ask  to  bo  treated  as  responsible  contracting  parties  unless 
they  are  willing  to  assume  the  responsibilities  of  such  contracts  to  the 
same  extent  as  the  other  party  must  assume  his.  Public  opinion  polls 
in  evidence  before  the  committee  show  that  nearly  To  percent  of  the 
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union  members  tliemselves  concur  in  this  vievr.  For  this  reason,  not 
only  does  the  section,  as  heretofore  pointed  out,  make  the  labor  organi- 
zation equally  suitable,  but  it  also  makes  the  Norris-LaGuardia  Act 
inapplicable  in  suits  and  proceedings  involving  violations  of  contracts 
Vvhich  labor  organizations  voluntarily  and  with  their  eyes  open  enter 
into.  Among  other  things,  this  change  makes  applicable  in  such  cases 
as  these  the  rules  of  evidence  that  apply  in  suits  involving  all  other 
citizens. 

Section  303  contains  provisions  requiring  labor  organizations  whose 
inembers  are  employed  in  industries  affecting  connnerce  to  make  de- 
tailed annual  reports  to  their  members.  Control  of  the  content  of  such 
reports  and  the  manner  in  which  the  data  therein  is  presented,  is  se- 
cured by  requiring  that  such  reports  also  be  filed  with  the  Secretary  of 
Labor  along  with  a  sworn  statement  that  the  report  so  filed  was  the 
one  actually  sent  to  each  member.  This  section  is  also  one  widely  de- 
manded by  union  members. 

Section  SOJf.  places  on  a  permanent  basis  the  provisions  which  were 
contained  in  the  War  Labor  Disputes  Act  whereby  labor  organiza- 
tions were  f)rohibited  from  making  political  contributions  to  the  same 
extent  as  corporations.  In  addition  this  section  extends  the  prohibi- 
tion, both  in  the  case  of  corporations  and  labor  organizations,  to  in- 
clude expenditures  as  well  as  contributions.  Moreover,  expenditures 
and  contributions  in  connection  with  primary  elections  and  political 
conventions  are  made  unlawful  to  the  same  extent  as  those  made  in 
connection  with  the  elections  themselves. 

Changes  in  Existing  Laws 

In  compliance  with  paragraph  2a  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  introduced,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italics,  exist- 
ing law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

National  Labok  Relatioxs  Act 

[findings  and  declaration   of3  policy 

Section  1.  [The  denial  by  employers  of  the  right  of  employees  to  organize  and 
the  refusal  by  employers  to  accept  the  procedure  of  collective  bargainhig  lead  tO' 
strikes  and  other  forms  of  industrial  strife  or  unrest,  which  have  the  intent  or 
the  necessary  effect  of  burdening  or  obstructing  commerce  by  (a)  impairing  the 
efficiency,  safety,  or  operation  of  the  instrumentalities  of  commerce;  (b)  occur- 
ring in  the  current  of  commerce  ;  (c)  materially  affecting,  restraining,  or  control- 
ling the  flow  of  raw  materials  or  manufactured  or  processed  goods  from  or  into 
the  channels  of  commerce,  or  the  prices  of  such  materials  or  goods  in  commerce ; 
or  (d)  causing  diminution  of  employment  and  wages  in  such  volume  as  substan- 
tially to  impair  or  disrupt  the  market  for  goods  flowing  from  or  into  the  channels 
of  commerce. 

The  inequality  of  bargaining  power  lietween  employers  who  do  not  possess 
full  freedom  of  association  or  actual  liberty  of  contract,  and  employers  who 
are  organized  in  the  corporate  or  other  forms  of  ownership  association  substan- 
tially burdens  and  affects  the  flow  of  commerce,  and  tends  to  aggravate  recur- 
rent business  depressions,  by  depressing  wage  rates  and  the  purchasing  power 
of  wage  earners  in  industry  and  by  preventing  the  stabilization  of  competitive 
wage  rates  and  working  conditions  within  and  between  industries. 

Experience  has  proved  that  protection  by  law  of  the  right  of  employees  to 
organize  and  bargain  collectively  safeguards  commerce  from  injury,  impairment, 
or  interruption,  and  promotes  the  flow  of  strife  and  unrest,  by  encouraging 
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practices  fundamental  to  the  friendly  adjustment  of  industrial  disputes  arising 
out  of  differences  as  to  wages,  hours,  or  other  working  conditions,  and  by  re- 
storing equality  of  bargaining  power  between  employers  and  employees.] 

It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  eliminate  the 
causes  of  certain  substantial  obstructions  to  the  free  flow  of  commerce  and  to 
mitigate  and  eliminate  these  obstructions  when  they  have  occurred  by  [encour- 
aging the  practice  and  procedure  of  collective  bargaining  and  by  protecting  the 
exercise  by  worliers  of  full  freedom  of  association,  self-organization,  and  desig- 
nation of  representatives  of  their  own  choosing,  for  the  purpose  of  negotiating 
the  terms  and  conditions  of  their  employment  or  other  mutual  aid  or  protection.] 
providing  means  for  protecting  the  rights  of  employers,  employees,  and  their 
representatives  in  their  relations  one  with  the  other,  and  for  preventing  the 
commission  by  either  of  unfair  labor  practices. 

DEFINITIONS 

Sec.  2.  When  used  in  this  Act — 

(1)  The  term  "person'  'includes  one  or  more  individuals,  partnerships,  as- 
sociations, corijorations,  labor  organizations,  legal  representatives,  trustees,  trus- 
tees in  bankruptcy,  or  receivers. 

(2)  The  term  "employer"  includes  any  person  acting  Dn  the  interest]  as  an 
agent  of  an  employer,  directly  or  indirectly,  but  shall  not  include  the  United 
States  or  any  instrumentality  thereof,  or  any  State  or  political  subdivision  there- 
of, or  any  person  subject  to  the  Railway  Labor  Act,  as  amended  from  time  to  time, 
or  any  labor  organization  (other  than  when  acting  as  an  employer),  or  anyone 
acting  in  the  capacity  of  officer  or  agent  of  such  labor  organization,  or  any  corpo- 
ration, community  chest,  fund,  or  foundation  organized  and  operated  exclusively 
for  religious,  charitable,  scientifiG,  literary,  or  educational  purposes,  or  for  the 
prevention  of  cruelty  to  children  or  anitnals,  no  part  of  the  net  earnings  of  which 
inures  to  the  benefit  of  any  private  shareholder  or  individual,  and  no  substantial 
part  of  the  activities  of  which  is  carrying  on  propaganda,  or  otherwise  attempting 
to  influence  legislation. 

(3)  The  term  "employee"  shall  include  any  employee,  and  shall  not  be  limited 
to  the  employees  of  a  particular  employer,  unless  the  Act  explicitly  states  other- 
wise, and  shall  include  any  individual  [whose  work  has  ceased  as  a  consequence 
of,  or  in  connection  with,  any  current  labor  dispute  or  because  of  any  unfair  labor 
practice,  and  who  has  not  obtained  any  other  regular  and  substantially  equivalent 
employment,  but  shall  not  include  any  individual  employed  as  an  agricultural 
laborer,  or  in  the  domestic  service  of  any  family  or  person  at  his  home,  or  any 
individual  employed  by  his  parent  or  spouse.]  who  has  been  discharged  by  his 
employer  where  such  discharge  constitutes  an  unfair  labor  practice  under  section 
8  (a)  and  who  has  not  obtained  any  other  regular  and  substantially  equivalent 
employment,  and  shall  also  include  any  individual  whose  work  has  ceased  as  a 
consequence  of  a  labor  dispute  {unless  such  individual  has  been  replaced  by  a 
regular  replacement,  or  has  obtained  other  regular  and  substantially  equivalent 
employment,  or  is  receiving  unemployment  compensation  from  any  State),  but 
shall  not  include  any  individual  employed  as  a  supervisor,  or  in  the  domestic 
service  of  any  family  or  person  at  Ms  home,  or  any  individual  employed  by  his 
parent  or  spouse,  or  any  individual  engaged,  in  agricultural  labor  (as  defined  in 
section  1426  (h)  of  the  Internal  Revenue  Code)  or  any  individual  employed  by 
any  person  other  than  an  employer  as  herein  defined,  or  any  individual  having 
the  status  of  an  independent  contractor.  For  the  purposes  of  this  paragraph  a 
"regular  replacement"  means  an  individual  \vho  replaces  an  individual  ivhose 
irork  has  ceased  as  a  consequence  of  a  labor  dispute,  if  the  duration  of  his  em- 
ployment is  not  to  be  determined  with  reference  to  the  existence  or  duration  of 
such  labor  dispute. 

(4)  The  term  ["representatives"]  "representative"  includes  any  individual  or 
labor  organization. 

(5)  The  term  "labor  organization"  means  any  organization  of  an.v  kind,  or 
any  agency  or  employee  representation  committee  or  plan,  in  which  employees 
participate  and  which  exists  for  the  purpose,  in  whole  or  in  part,  of  dealing 
with  employers  concerning  grievances,  labor  disputes,  wages,  rates  of  pay,  hours 
of  employment,  or  conditions  of  work. 

(6)  The  term  "commerce"  means  trade,  traffic,  commerce,  transportation,  or 
communication  among  the  several  States,  or  between  the  District  of  Columbia 
or  any  Territory  of  the  United  States  and  any  State  or  other  Territory,  or  be- 
tween any  foreign  country  and  any  State,  Territory,  or  the  District  of  Colum- 
bia, or  within  the  District  of  Columbia  or  any  Territory,  or  between  points  in 
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the  same  State  but  througli  any  other  State  or  any  Territory  or  the  District  of 
Columbia  or  any  foreign  country. 

(7)  The  term  "affecting  commerce"  means  in  commerce,  or  burdening  or  ob- 
structing commerce  or  the  free  flow  of  commerce,  or  having  led  or  tending  to 
lead  to  a  labor  dispute  burdening  or  obstructing  commerce  or  the  free  flow  of 
commerce. 

(8)  The  term  "unfair  labor  practice"  means  any  unfair  labor  practice  listed  in 
section  8. 

[(9)  The  term  "labor  dispute"  includes  any  controversy  concerning  terms, 
tenure  or  conditions  of  employment,  or  concerning  the  association  or  representa- 
tion of  persons  in  negotiating,  fixing,  maintaining,  changing,  or  seeking  to 
arrange  terms  or  conditions  of  employment,  regardless  of  whether  the  disputants 
stand  in  the  proximate  relation  of  employer  and  employee. 

[(10)  The  term  "National  Labor  Relations  Board"  means  the  National  Labor 
Relations  Board  created  by  section  3  of  this  Act. 

[(11)  The  term  "old  Board"  means  the  National  Labor  Relations  Board  estab- 
lished by  Executive  Order  Numbered  6763  of  the  President  on  June  2J>,  1934, 
pursuant  to  Public  Resolution  Numbered  44,  approved  June  19,  1934  (48  Stat. 
1183),  and  reestablished  and  continued  by  Executive  Order  Niunbered  7074  of  the 
President  of  June  15, 1935,  pursuant  to  Title  I  of  the  National  Industrial  Recovery 
Act  (48  Stat.  195)  as  amended  and  continued  by  Senate  Joint  Resolution  133  ap- 
proved June  14, 1935.] 

(9)  The  term  ''Lahor-Management  Relations  Board"  means  the  Labor-Man- 
agement Relations  Board  created  by  section  3  of  this  Act. 

{10)  The  term  ''Administrator"  means  the  Administrator  of  the  National  Labor 
Relations  Act  provided  for  in  section  4- 

(11)  The  terms  ''bargain  collectively"  and  "collective  bargaining"  as  applied 
to  any  disputes  between  an  employer  and  his  employees  or  their  representative, 
mean  compliance  tvith  the  following  minimum  requirements : 

(A)  If  an  agreement  is  in  effect  between  the  parties  providing  a  procedure 
for  adjusting  or  settling  such  disputes,  following  stich  procedure. 

(B)  If  no  such  agreement  is  in  effect,  complying  with  the  folloicing 
procedure: 

(i)  receipt  of  any  proposal  or  counterproposal  of  the  other  party ; 

(ii)  discussion  of  such  proposal  and  any  counterproposal  at  a  con- 
ference with  the  other  party  held  at  a  time  mutually  agreeable  to  the 
parties  or,  in  the  absence  of  such  an  agreement,  within  a  reasonable 
time  after  such  receipt; 

(Hi)  continued  discussion  of  the  matters  in  dispute  at  not  less  th-an 
four  separate  additional  conferences  with  the  other  party  held  within 
the  thirty-day  period  following  the  initial  conference,  unless  agreement 
is  sooner  reached; 

(iv)  if  agreement  is  reached,  putting  such,  agreement  in  writing; 

(v)  if  agreement  is  not  reached  by  the  end  of  such  thirty-day  period, 
complying  loith  the  requirements  of  clause  (vi)  before  authorizing, 
conducting,  or  participating  in  any  lockout  or  strike  in  connection  with 
such   dispute; 

(vi)  The  following  requirement  shall  be  applicable  as  a  condition  of 
authorizing,  conducting,  or  participating  in,  any  lockout  or  strike  in 
connection  with  the  dispute: 

(a)  The  collective-bargaining  representative  shall  notify  the  Ad- 
ministrator of  its  desire  to  have  a  strike  vote  conducted  in  connec- 
tion with  the  dispute; 

(b)  Within  five  days  thereafter,  such  representative  shall  inform 
the  employees  in  ivriting  of  the  issues  in  the  dispute  and  the  repre- 
sentative's position  thereon.  Copies  of  such  statement  shall  be  sent 
by  registered  mail  to  the  employer  and  to  the  Administrator ; 

(c)  The  Administrator  shall  promptly  notify  the  employer  of  the 
representative's  request  for  the  strike  vote; 

(d)  The  employer  shall  have  a  reasonable  time,  fixed  by  the  Ad- 
ministrator, to  inform  the  employees  of  the  issues  and  his  position 
thereon,  and  of  his  last  offer  of  settlement.  Copies  of  such  state- 
ment shall  be  sent  by  registered  mail  to  the  representative  and  to  the 
Administrator; 

(e)  Within  a  reasonable  time  thereafter,  the  Administrator  shall, 
after  due  notice  to  the  parties,  provide  for  a  secret  ballot  of  the  em- 
ployees in  the  bargaining  unit  concerned  on  the  question  whether 


862 

such  employees  desire  to  reject  the  employer's  last  offer  of  settlement 
and    to    strike ; 

if)  The  ballot  shall  be  conducted  in  svch  manner  as  may  be  mu- 
tually agreed  upon  by  the  parties,  or,  in  the  absence  of  such  agree- 
ment, conducted  and  supervised  by  or  mider  the  direction  of  the 
Administrator  ; 

(g)    The   ballot  shall  read:  "Shall  the  employer's  last  offer  of 
settlement  of  the  current  dispute  be  rejected  and  a  strike  be  called T' 
(h)  A  lockout  or  strike  may  not  be  authorized  or  conducted  unless 
in  such  secret  ballot  a  majority  of  the  employees  in  the  bargaining 
unit  concerned  vote  to  reject  the  employer's  last  offer  of  settlement, 
and  to  strike. 
Such  terms  shall  not  be  construed  as  requiring  that  either  party  reach  an  agree- 
ment with  the  other,  accept  any  proposal  or  counterproposal  either  in  ivhole  or 
in  part,  submit  counterproposals,  discuss  modification  of  an  agreement  during  its 
term  except  pursuant  to  the  express  provisions  thereof,  or  discuss  any  subject 
matter  other  than  the  foUojcing:  (i)  Procedures  and  practices  relating  to  wage 
rates,  hours  of  employment,  and  work  requirements ;  (ii)  procedures  and  prac- 
tices relating  to  discharge,  suspension,  layoff,  recall,  seniority,  and  discipline,  or 
to  promotion,  demotimi,  transfer  and  assignment  u-ithin  the  bargaining  unit; 
(Hi)  conditions,  procedures,  and  practices  governing  safety,  sanitation,  and  pro- 
tection of  health  at   the  place  of  employment;    (iv)    vacations  and   leaves   of 
absence;  and  (v)  administrative  and  procedural  provisions  relating  to  the  fore- 
going subjects. 

{12)  The  term  "supervisor"  means  any  individual — 

"(A)  irho  has  authority,  in  the  interest  of  the  employer — 

(i)  to  hire,  transfer,  suspend,  lay  off,  recall,  promote,  demote,  dis- 
charge, assign,  reicard,  or  discipline  any  individuals  employed  by  the 
employer,  or  to  adjust  their  grievances,  or  to  effectively  recommend  any 
such  action;  or 

(ii)  to  determine,  or  make  effective  recommendations  with  respect  to, 
the  amount  of  tvages  earned  by  any  individuals  employed  by  the  em- 
ployer, or  to  apply,  or  to  make  effective  recommendations  with  respect 
to  the  application  of,  the  factors  upon  the  basis  of  which  the  loages  of 
any  individuals  employed  by  the  employer  are  determined,  if  in  connec- 
tion ivith  the  foregoing  the  exercise  of  such  authority  is  not  of  a  merely 
routine  or  clerical  nature,   but  requires   the   exercise   of   independent 
judgment: 
"(B)  tvho  is  employed  in  labor  relations,  personnel,  employment,  police,  or 
time-study   matters,   or  in   connection  with   claims   matters   of   etnployees 
against  employers,  or  ivho  is  employed  to  act  in  other  respects  for  the  em- 
ployer in  dealing  with  other  individuals  employed  by  the  employer,  or  who 
is  employed  to  secure  and  furnish  to  the  employer  information  to  be  used 
by  the  employer  in  connection  with  any  of  the  foregoing,  or 

"(C)  who  is  given  by  the  employer  information  that  is  of  a  confidential 
nature,  and  that  is  not  available  to  the  public,  to  competitors,  or  to  employees 
generally,  for  use  in  the  interest  of  the  employer. 
(IS)  The  term,  "sympathy  strike"  means  a  strike  against  an  employer,  or  other 
concerted  interference  with  an  employer's  operations,  which  is  called  or  con- 
ducted not  by  reason  of  any  dispute  between  the  employer  and  the  employees  on 
strike  or  paticipating  in  such  concerted  interference,  but  rather  by  reason  of 
either  (A)  a  dispute  involving  another  employer  or  other  employees  of  the  same 
employer,  or  (B)  disagreement  icith  some  governmental  policij. 

(1^)  The  term  "illegal  boycott"  means  a  concerted  refusal,  or  threat  of  a  con- 
certed refusal,  by  individuals  in  the  course  of  their  employment — 

(A)  to  render  services,  rvhere  an  object  of  the  refusal  or  threat  is  to  force 
a  person  to  do  business  or  to  cease  doing  business  with  another  person;  or 

(B)  to  render  services,  where  an  object  of  the  refusal  or  threat  is  to  force 
a  person  to  deal  with  or  to  cease  dealing  with  a  labor  organization  as  the 
representative  of  individuals  other  than  themselves ;  or 

(C)  to  use,  install,  handle,  transport,  or  otherwise  deal  with  particular 
articles,  materials,  or  commodities  by  reason  of  the  origin  or  proposed  des- 
tination thereof,  or  by  reason  of  the  character  of  a  prior  or  proposed  future 
handling  thereof,  or  by  reason  of  the  policies  or  practices  of  any  person  (not 
their  employer)  having  any  direct  or  indirect  relationship  thereto. 

(15)  the  term  "jurisdictional  strike"  means  a  strike  against  an  employer,  or 
other  concerted  interference  with  an  employer's  operations,  an  object  of  ivhich  is 
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to  require  that  particular  work  he  assigned  to  employees  in  a  particular  labor 
organization  or  in  a  particular  trade,  craft,  or  class  rather  than  to  employees  in 
another  labor  organization  or  in  another  trade,  craft,  or  class. 

{16)  The  term  "monopolistic  strike"  means  a  strike  •or  other  concerted  inter- 
ference u-ith  an  employer's  operations  ivhich  results  from  any  conspiracy,  col- 
lusion, or  concerted  plan  of  acting  beticeen  employees  of  competing  employers  or 
hetiveen  representatives  of  such  employees,  ivJiere  the  employees  of  such  compet- 
ing employers  do  not  have  a  common  bargaining  representative  certified  under 
section  9. 

(17)  The  terin  "featherbedding  practice"  means  a  practice  which  has  as  its 
purpose  or  effect  requiring  an  employer — 

{A)  to  employ  or  agree  to  employ  any  perr<on  or  persons  in  excess  of  the 
number  of  employees  reasonably  required  by  such  employer  to  perform  actual 
services;  or 

(B)  to  pay  or  give  or  agree  to  pay  or  give  any  money  or  other  thing  of 
value  in  lieu  of  employing,  or  on  account  of  failure  to  employ,  any  person  or 
persons,  in  connection  with  the  conduct  of  the  business  of  an  employer,  in 
excess  of  the  number  of  employees  reasonably  required  by  such  employer  to 
perform  actual  services;  or 

(C)  to  pay  or  agree  to  pay  more  than  once  for  services  performed ;  ■or 

(D)  to  pay  or  give  or  agree  to  pay  or  give  any  money  or  other  thing  of 
value  for  services,  in  connection  ivith  the  conduct  of  a  business,  which  are 
not  to  be  performed;  or 

(E)  to  pay  or  agree  to  pay  any  tax  or  exaction  for  the  privilege  of,  or  on 
account  of,  producing,  preparing,  manufacturing,  selling,  buying,  renting, 
operating,  using,  or  maintaining  any  article,  machine,  equipment,  or  mate- 
rials; or  to  accede  to  or  impose  any  restriction  xipon  the  production,  prepara- 
tion, manufacture,  sale,  purchase,  rental,  operation,  use,  or  maintenance 
of  the  same,  if  such  restriction  is  for  that  purpose  of  preventing  or  limiting 
the  use  of  such  article,  machine,  equipment,  or  materials. 

[NATIONAL    LABOR]  LABOR-MANAGEiMENT  RELATIONS  BOARD 

Sec.  3.  (a)  There  is  hereby  created  a  board,  to  be  known  as  the  |i"Xational 
Labor  Relations  Board"  (hereinafter  referred  to  as  the  "Board") 3  ''Labor- 
Management  Relations  Board"  (in  this  Act  called  the  '"Board"),  which  shall 
be  composed  of  three  members  who  shall  be  appointed  by  the  President  by  and 
with  the  advice  and  consent  of  the  Senate.  Xot  more  than  tiro  of  the  members 
shall  be  members  of  the  same  political  party  and  all  of  the  members  shall  be 
appointed  with  reference  to  their  fitness  to  perform  the  functions  imposed  upon 
them  by  this  Act  in  a  fair  and  impartial  manner.  [One  of  the  original  members] 
Of  the  members  first  appointed  after  the  date  of  the  enactment  of  the  Labor- 
Management  Relations  Act,  1947,  one  shall  be  appointed  for  a  term  of  one  year, 
one  for  a  term  of  three  years,  and  one  for  a  term  of  five  years,  from  such  date, 
but  their  successors  shall  be  appointed  for  terms  of  five  years  each,  except  that 
any  individual  chosen  to  fill  a  vacancy  shall  be  appointed  only  for  the  unexpired 
term  of  the  member  whom  he  shall  succeed.  [The  President]  The  Board  shall 
anmially  designate  one  member  to  serve  as  Chairman  of  the  Board.  Any  member 
of  the  Board  may  be  removed  by  the  President,  upon  notice  and  hearing,  for 
neglect  of  duty  or  malfeasance  in  oflice,  but  for  no  other  cause. 

(b)  A  vacancy  in  the  Board  shall  not  impair  the  right  of  the  remaining  mem- 
bers to  exercise  all  the  powers  of  the  Board,  and  two  members  of  the  Board  shall, 
at  all  times,  constitute  a  quorum.  The  Board  shall  have  an  official  seal  which 
shall  be  judicially  noticed. 

(c)  The  Board  shall  at  the  close  of  each  fiscal  year  make  a  report  in  writing 
to  Congress  and  to  the  President  stating  in  detail  the  cases  it  has  heard,  the 
decisions  it  has  rendered,  the  names,  salaries,  and  duties  of  all  employees  and 
officers  in  the  employ  or  under  the  supervision  of  the  Board,  and  an  account  of 
all  moneys  it  has  disbursed. 

[Sec.  4.  (a)]  (d)  Each  member  of  the  Board  shall  receive  a  salary  of 
[$10,000]  $15,000  a  year,  shall  be  eligible  for  reappointment,  and  shall  not 
engage  in  any  other  business,  vocation,  or  employment.  The  Board  [shall]  may 
appoint,  without  regard  for  the  provisions  of  the  civil-service  laws  but  subject 
to  the  Classification  Act  of  1923,  as  amended,  an  executive  secretary,  [and  such 
attorneys,  examiners,  and  regional  directors,]  and  a  secretary  to  each  member, 
and  [shall]  may  appoint  such  other  officers  and  employees  vpith  regard  to  exist- 
ing laws  applicable  to  the  employment  and  compensation  of  officers  and  employ- 
ees of  the  United  States,  as  it  may  from  time  to  time  find  necessary  for  the  proper 
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performance  of  its  duties  and  as  may  be  from  time  to  time  appropriated  for  by 
Congress.  The  Board  may  not  appoint  or  employ  any  attorneys  except  (1)  such 
legal  assistants  as  each  member  may  require,  (2)  employees  to  maintain  an 
index  and  digest  of  its  decisions,  and  (3)  trial  examiners  to  conduct  hearings. 
[The  Board  may  establish  and  utilize  such  regional,  local,  or  other  agencies,  and 
utilize  such  voluntary  and  uncompensated  services,  as  may  from  time  to  time  be 
needed.  Attorneys  appointed  under  this  section  may,  at  the  direction  of  the  Board, 
appear  for  and  represent  the  Board  in  any  case  in  court.]  Nothing  in  this  Act 
shall  be  construed  to  authorize  the  Board  or  the  Administrator  to  appoint  indi- 
viduals for  the  purpose  of  conciliation  or  mediation  [(]  or  for  statistical  work 
E)l  [,  where  such  service  may  be  obtained  from  the  Department  of  Labor]. 

[(b)  Upon  the  appointment  of  the  three  original  members  of  the  Board  and 
the  designation  of  its  chairman,  the  old  Board  shall  cease  to  exist.  All  employees 
of  the  old  Board  shall  be  transferred  to  and  become  employees  of  the  Board 
with  salaries  under  the  Classification  Act  of  1923,  as  amended,  without  acquiring 
by  such  transfer  a  permanent  or  civil-service  status.  All  records,  papers,  and 
property  of  the  old  Board  shall  become  records,  papers,  and  property  of  the 
Board,  and  all  unexpended  funds  and  appropriations  for  the  use  and  main- 
tenance of  the  old  Board  shall  become  funds  and  appropriations  available  to  be 
expended  by  the  Board  in  the  exercise  of  the  powers,  authority,  and  duties  con- 
ferred on  it  by  this  Act]. 

[(c)]  (e)  All  of  the  expenses  of  the  Board,  including  all  necessary  traveling 
and  subsistence  expenses  outside  the  District  of  Columbia  incurred  by  the  mem- 
bers or  employees  of  the  Board  under  its  orders,  shall  be  allowed  and  paid  on  the 
presentation  of  itemized  vouchers  therefor  approved  by  the  Board  or  by  any 
individual  it  designates  for  that  purpose. 

ADMINISTKATOB   OF   THE   NATIONAL   LABOE   RELATIONS  ACT 

"Sec.  4'  There  is  hereby  established  as  an  independent  agency  in  the  execu- 
tive branch  of  the  Government  an  office  of  Administrator  of  the  National  Labor 
Relations  Act  {in  this  Act  called  the  'Administrator') .  The  Administrator  shall 
be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
with  reference  to  his  fitness  to  perform  the  functions  imposed  upon  him  by  this 
Act  in  a  fair  and  impartial  manner,  and  shall  receive  compensation  at  the  rate 
of  $15,000  per  annum.  He  shall  not  engage  in  any  other  business,  vocation,  or 
employment.  The  Administrator  may  establish  or  utilize  such  regional,  local, 
or  other  agencies,  as  may  frorn  time  to  time  be  needed.  The  Administrator  may 
appoint  such  officers  and  employees  as  he  may  from  time  to  time  find  necessary 
to  assist  him  in  the  performance  of  Jiis  duties,  except  that  the  heads  of  the 
regional  offices  and  the  chief  legal  officer  in  each  of  such  offices  shall  be  appointed 
by  the  President,  by  and  tvith  the  advice  and  consent  of  the  Senate.  Attorneys 
appointed  under  this  subsection  may,  in  the  discretion  of  the  Administrator, 
appear  for  and  represent  the  Administrator  in  any  case  in  court.  In  case  of  a 
vacancy  in  the  office  of  the  Administrator,  or  in  case  of  the  absence  of  the 
Administrator,  the  President  shall  designate  the  officer  or  employee  of  the 
Administrator  who  shall  serve  as  Administrator  during  such  vacancy  or  absence. 
Expenses  of  the  Administrator,  including  all  necessary  traveling  and  subsistence 
expenses  incurred  by  the  Administrator  or  employees  of  the  Administrator  under 
his  orders  while  away  from  his  or  their  official  station,  shall  be  alloxced  and  paid 
on  the  presentation  of  itemized  vouchers  therefor  approved  by  the  Administrator 
or  by  any  employee  he  designates  for  that  purpose.  It  shall  be  the  duty  of  the 
Administrator,  as  hereinafter  provided,  to  investigate  charges  of  unfair  labor 
practices,  to  issue  complaints  if  he  has  reasonable  cause  to  believe  such  charges 
are  true,  to  prosecute  such  complaints  before  the  Board,  to  make  application 
to  the  courts  for  enforcement  of  orders  of  the  Board,  to  investigate  representa- 
tion petitions  and  conduct  elections  under  section  9,  and  to  exercise  such  other 
functions  as  are  conferred  on  him  by  this  Act.  The  Administrator  shall  be  made 
a  party  to  all  proceedings  before  the  Board  under  section  10,  and  shall  present 
such  testimony  therein  and  request  the  Board  to  take  such  action  with  respect 
thereto  as  in  his  opinion  ivill  carry  out  the  policies  of  this  Act. 

LOCATION   OF   PRINCIPAL   OFFICES   OF   BOARD   AND   OF   THE   ADMINISTRATOR 

Sec.  5.  The  principal  [oflBce]  offices  of  the  Board  and  of  the  Administrator, 
respectively,  shall  be  in  the  District  of  Columbia,  but  [it]  they  may  [meet  and] 
exercise  any  or  all  of  [its]  their  respective  powers  at  any  other  place.  The 
Board  may,  by  one  or  more  of  its  members  or  by  [such  agents  or  agencies  as  it 
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may  designate,  prosecute  any  inquiry  necessary  to  its  functions]  any  trial  ex- 
aminer or  examiners,  conduct  hearings  in  any  part  of  tlie  United  States.  [A 
member  who  participates  in  sucli  an  inquiry  stiall  not  be  disqualified]  The  con- 
ducting of  any  such  hearing  by  a  member  shall  not  disqualify  such  member  from 
subsequently   participating  in   a   decision   of  the   Board  in   the   same  case. 

Sec.  6.  C(a)]  The  Board  and  the  Administrator,  respectively,  shall  have  au- 
thority from  time  to  time,  in  the  manner  prescribed  by  the  Administrative  Pro- 
cedure Act,  to  make,  amend,  and  rescind  such  [rules  and]  regulations  as  may  be 
necessary  to  carry  out  [the  provisions  of]  their  respective  functions  under  this 
Act.  [Such  rules  and  regulations  shall  be  effective  upon  publication  in  the  man- 
ner which  the  Board  shall  prescribe.] 

EIGHTS    OF   EMPLOYEES 

Sec.  7.  (o)  Employees  shall  have  the  right  to  self-organization,  to  form,  join, 
or  assist  any  labor  [organizations]  organisation,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to  engage  in  other  concerted  activi- 
ties[,]  (not  constituting  unfair  labor  practices  under  section  S  (b),  unlawful 
concerted  activities  under  section  12,  or  violations  of  collective-bargaining  agree- 
ments) for  the  purpose  of  collective  bargaining  or  other  mutual  aid  or  protection. 

(&)  Members  of  any  labor  organisation  shall  have  the  right  to  be  free  from  un- 
reasonable or  discriminatory  financial  demands  of  such  organization,  to  freely 
express  their  views  either  within  or  ivithout  the  organization  on  any  subject 
matter  without  being  subjected  to  disciplinary  action  by  the  organization,  and 
to  have  the  affairs  of  the  organization  conducted  in  a  manner  that  is  fair  to  its 
members  and  in  conformity  with  the  free  will  of  a  majority  of  the  members. 

UNFAIB   LABOR   PEACTICES 

Sec.   8.   [(a)]   It  shall  be  an   unfair  labor  practice  for  an   employer — 

(1)  To  interfere  with,  restrain,  or  coerce  employees  in  the  exercise  of  the 
rights  guaranteed  in  section  7(a). 

(2)  To  dominate  or  interfere  with  the  formation  or  administration  of  any 
labor  organization  [or  contribute  financial  or  other  support  to  it:  Provided, 
That  subject  to  rules  and  regulations  made  and  published  by  the  Board  pursuant 
to  section  6  ( a ) ,  an  employer  shall  not  be  prohibited  from  penuitting  employees 
to  confer  with  him  during  working  hours  without  loss  of  time  or  pay]  {A)  by 
preventing  such  organization  from  determ,ining  independently  or  out  of  the 
employer's  presence  its  own  policies  or  planning  independently  or  out  of  the 
employer's  presence  its  own  objects  and  courses  of  action,  or  (B)  by  giving,  or 
offering  to  give,  any  reward,  favor,  or  other  thing  of  value  to  any  person  in  a 
position  of  trust  in  such  organization  for  the  purpose  of  perverting  his  judgment 
or  corrupting  his  conduct  in  respect  to  such  organization,  or  (C)  by  assisting  any 
labor  organization  (i)  through  deducting  from  the  tvages  of  any  employee  dues, 
fees,  assessments,  or  other  contributions  payable  by  the  employee  to  a  labor 
organization,  or  collecting  or  assisting  in  the  collection  of  any  such  dues,  fees, 
assessments,  or  other  contributions,  unless  such  action  has  been  voluntarily 
authorized  in  icriting  by  such  employee  and  such  authorization  is  revocable  by  the 
employee  at  any  time  upon  thirty  days'  written  notice  to  the  employer,  or  (ii) 
through  making  payments  of  any  kind  to  such  organization,  or  to  any  fund  or 
trust  in  respect  of  the  management  of  which,  or  the  disbursements  from  which, 
such  organization  can,  either  alone  or  in  conjunction  with  any  other  person,  exer- 
cise any  control,  directly  or  indirectly ; 

(3)  By  discrimination  in  regard  to  hire  or  tenure  of  employment  or  any  term 
or  condition  of  employment  to  encourage  or  discourage  membership  in  any  labor 
organization  by  any  employee  or  any  individual  seeking  employment  as  an  em- 
ployee; [:  Provided,  That  nothing  in  this  Act,  or  in  the  National  Industrial  Re- 
covery Act  (U.  S.  C,  Supp.  VII,  title  15,  sees.  701-712).  as  amended  from  time  to 
time,  or  in  any  code  or  agreement  approved  or  prescribed  thereunder,  or  in  any 
other  statute  of  the  United  States,  shall  preclude  an  employer  from  making  an 
agreement  with  a  labor  organization  (not  established,  maintained,  or  assisted 
by  any  action  defined  in  this  Act  as  an  unfair  labor  practice)  to  require  as  a 
condition  of  employment  membership  therein,  if  such  labor  organization  is  the 
representative  of  the  employees  as  provided  in  section  9  (a),  in  the  appropriate 
collective  bargaining  unit  covered  by  such  agreement  when  made.] 

(4)  To  discharge  or  otherwise  discriminate  against  an  employee  because  he 
has  filed  charges  or  given  testimony  under  this  Act ; 
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(5)  To  refuse  to  bargain  collectively  with  the  representatives  of  his  employees 
[,  subject  to  the  provisions  of  section  9  (a) 3  currently  recognized  by  the 
employer  or  certified  as  such  tinder  section  9. 

( 6 )  It  shall  he  an  unfair  labor  practice  for  an  employee,  or  for  a  representative 
or  any  officer  thereof,  or  for  any  individual  acting  for  or  under  the  direction  of  a 
representative,  or  for  or  under  the  direction  of  any  officer  thereof — 

(1)  By  intimidating  practices,  to  interfere  tvith  the  exercise  by  employees 
of  rights  guaranteed  in  section  7  (a)  or  to  compel  or  seek  to  compel  any 
individual  to  become  or  remain  a  member  of  any  labor  organization; 

{2)  In  the  case  of  a  representative  acting  and  currently  recognized  by  the 
employer,  or  certified  under  section  9,  as  the  representative  of  employees,  to 
refuse  to  bargain  collectively  ivith  the  employer; 

(3)  To  call,  authorize,  engage  in,  or  assist  any  strike  or  other  concerted 
interference  tcith  an  employer's  operations,  an  object  of  which  is  to  compel 
the  employer  to  accede  to  the  inclusion  in  a  collective  bargaining  agreement 
of  any  provision  which  under  section  2  {11)  is  not  included  as  a  proper  subject 
matter  of  collective  bargaining. 

(c)  It  shall  be  an  unfair  labor  practice  for  a  labor  organization  or  any  officer 
thereof,  or  for  any  individual  acting  for  or  under  the  direction  of  a  labor  organi- 
zation or  for  or  under  the  direction  of  any  officer  thereof — 

(1)  To  interfere  with,  restrain,  or  coerce  individuals  in  the  exercise  of 
rights  guaranteed  in  section  7  ( 6)  / 

(2)  To  impose  initiation  fees  in  amounts  in  excess  of  $25  per  member  unless 
the  Board  shall  find  that  initiaation  fees  greater  than  that  amount  are  reason- 
able under  the  circumstances ;  or  to  impose  any  dues,  or  general  or  special  as- 
sessments that  are  not  uniform  upon  the  same  class  of  members,  or  are  in  ex- 
cess of  such  reasonable  amounts  as  the  members  thereof,  whom  such  organiza- 
tion represents  or  seeks  to  represent  as  a  representative  under  section  9,  by  a 
majority  of  those  voting,  after  due  notice  to  the  membership,  shall  authorize ; 
or  to  impose  any  tax  or  exaction  on  any  person  for  any  tcork  permit  or  other 
arrangement  whereby  the  person  paying  such  tax  or  exaction  tvould  receive 
in  return  therefor  the  ostensible  right  to  work  or  to  conduct  Ms  business 
free  from,  interference  from  such  organization; 

{S)  To  compel  any  member  to  agree  to  contribute  to,  or  participate  in,  any 
insurance  or  other  benefit  plan; 

(4)  To  deny  to  any  member  the  right  to  resign  from  the  organization 
at  any  time; 

(5)  To  fine  or  discriminate  against  any  member,  or  subject  him  to  any 
discipline  or  penalty  on  account  of  his  having  criticized,  complained  of,  or 
made  charges  or  instituted  proceedings  against,  the  organization  or  any  of 
its  officers,  or  on  account  of  his  having  supported  or  failed  to  support  any 
candidate  for  civil  office  or  for  any  office  in  the  labor  organization,  or  on 
account  of  his  having  supported  or  failed  to  support  any  proposition  sub- 
mitted to  the  labor  organization,  or  to  citizens  generally,  for  a  vote; 

{6)  To  expel  or  suspend  any  member  icithout  affording  him  an  oppor- 
tunity to  be  heard,  or  on  any  ground  other  than  {A)  nonpayment  of  dues, 
(B)  disclosing  confidential  information  of  the  labor  organization,  (6)  par- 
ticipating in  a  violation  of  a  collective-bargaining  agreement  to  which  the 
labor  organization  tvas  a  pai-ty,  (D)  being  a  member  of  the  Communist  Party, 
or  actively  and  consistenly  promoting  or  supporting  the  policies,  teachings, 
doctrines  of  the  Communist  Party,  or  advocating,  or  being  a  member 
of  any  organisation  that  advocates,  the  overthrow  of  the  United  States  Gov- 
ernment by  force,  {E)  conviction  of  a  felony,  or  {F)  engaging  in  scandalous 
conduct  tending  to  bring  the  labor  organization  into  disrepute  or  in  other 
conduct  subjecting  it  to  civil  damages  or  criminal  penalties; 

(7)  To  take  any  action  or  make  any  arrangements  that  would  have  the 
effect  of  requiring  an  employer  to  deny  employment  to,  or  terminate  the 
employment  of,  any  individual  {A)  to  whom  membership  in  such  organi- 
zation toas  not  available  on  the  same  terms  and  conditions  as  those  appli- 
cable to  other  members,  or  (B)  to  whom  membership  in  such  organization 
was  denied  on  some  ground  other  than  failure  to  tender  the  initiation 
fees  and  dues  uniformly  required  as  a  condition  of  acquiring  or  r-etaining 
membership  therein; 

(8)  To  deny  a  secret  ballot  and  an  open  count  of  ballots  cast,  on  any 
questions  involving  fees,  dues,  assessments,  fines,  striking,  the  nomination 
and  election  of  officers  of  local  labor  organizations,  or  the  explusion  of  any 
member;  or  to  fail  to  hold  elections  of  its  officers  and  elective  personnel  at 
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least  once  every  four  years;  or  to  (fired  or  call  a  strike  unleas  at  least  a 
majority  of  those  voting  on  the  question  have,  after  the  memhership  has 
received  due  notice  of  proposed  haUoting  thereon,  authorized  such  strike. 

(9)  To  employ,  engage,  or  direct  any  person  to  spy  upon  any  member 
respecting  his  exercise  or  enjoyment  of  any  lawful  right,  or  to  intimidate 
his  family,  or  injure  the  person  or  property  of  such  member  of  his  family. 

(10)  To  fail  to  keep  adequate  record  of  its  financial  transactions  or  to 
fail  to  present  annually  to  each  member  ivhom  it  represents  or  seeks  to  rep- 
resent  as  a  representative  under  section  9,  within  sixty  days  after  the  end  of 
its  fiscal  year,  a  detailed  icritten  financial  report  thereof  in  the  form  of  a  bal- 
ance sheet  and  an  operating  statement. 

id)  The  folloiviny  shall  not  constitute  or  be  evidence  of  an  unfair  labor  prac- 
tice under  any  of  the  provisions  of  this  Act: 

(1)  Expressing  any  views,  argument,  or  opinion,  or  the  dissemination 
thereof,  tvhether  in  written,  printed.,  graphic,  or  visual  form,  if  it  does  not 
by  its  oivn  terms  threaten  force  or  economic  reprisal. 

(2)  Permitting  employees  to  confere  loith  the  employer  during  working 
hours  ivithout  loss  of  time  or  pay. 

(3)  Forming  or  maintaining  by  the  employrr  of  a  committee  of  employees 
and  discussing  icith  it  matters  of  mutual  interest,  including  grievances, 
wages,  hours  of  employment,  and  other  working  conditions,  if  the  Board  has 
not  certified  or  the  employer  has  not  recognized  a  representative  as  their 
representative  under  section  9. 

(4)  Agreeing  to,  and  after  the  procedure  specified  in  section  9  (g)  has  been 
complied  iciih  {but  not  before),  making  effective  and  carrying  out,  provisions 
of  a  collective-bargaining  agreement  bettceen  an  employer  and  a  labor  organi- 
zation that  is  certified  under  section  9  as  the  representative  of  the  employees 
in  any  bargaining  unit  of  the  employer  (if  such  provisions  are  not  in  conflict 
tvith  the  law  of  any  State  in  which  the  agreement  is  to  be  carried  out), 
whereby  the  employer  obligates  himself  in  either  of  the  following  respects: 

(a)  Not  to  retain  in  his  employ  in  such  unit  any  employee  who,  being 
a  member  of  such  organization  thirty  days  from  the  date  such  provisions 
become  effective,  or  becoming  a  member  thereafter,  fails  to  maintain  his 
memhership  therein; 

(&)  Not  to  retain  in  his  employ  in  such  unit  any  employee  irho  fails  to 
become  a  member  of  such  organization  within  not  less  than  thirty  days 
after  his  employment,  or  within  not  less  than  thirty  days  after  the  date 
such  provisions  become  effective,  whichever  last  occurs,  or  who,  having 
become  a  member  within  such  period,  fails  to  m^aintain  his  membership 
therein; 
except   that  no  such  provision  may  have  the  effect   of   denying   employment 
or  continued  employment  to  any  individual  who  on  or  before  the  time  required 
tenders  to  the  ogranization  the  initiation  fees  and  dues  regularly  imposed  as  a 
condition  of  membership  therein  and  to  whom,  in  spite  of  such  tender,  member- 
ship therein  was  denied,  or  of  denying  employment  or  continved  employment  to 
an  individual  icho  has  been  suspended  or  expelled  from  the  organization  on  some 
ground  other  than  nonpayment  of  regular  dues. 

\ 

REPRESENTATIVES   AND   ELECTIONS 

Sec.  9.  (a)  Representatives  designated  or  selected  for  tlie  purpose  of  col- 
lective bargaining  by  the  majority  of  the  employees  in  a  unit  appropriate  for 
such  purposes  shall  be  the  exclusive  representatives  of  all  the  employees  in  such 
unit  for  the  purpose  of  collective  bargaining  [in  respect  to  rates  of  pay.  wage.s, 
hours  of  employment,  or  other  conditions  of  employment] :  Provided,  That  any 
individual  employee  or  [a]  group  of  employees  shall  have  the  right  at  any  time 
to  present  grievances  to,  and  .settle  grievances  with,  their  employers  without  the 
intervention  of  the  bargaining  representative  if  the  settlement  is  not  inconsistent 
with  the  terms  of  a  collective-bargaining  agreement  then  in  effect. 

(b)  The  Board  shall  upon  application  under,  and  subject  to  the  provisions  of 
subsection  (/)  of  this  section,  [decidej  dete?-mine  in  each  case  whether,  in  order 
to  insure  to  employees  [the  full  benefit  of  their  right  to  self-organization  and  to 
collective  bargaining,  and  otherwise  to  effectuate  the  policies  of  this  Act. 3  full 
freedom  to  exercise  their  rights  under  section  7  (a),  the  unit  appropriate  for 
[the  purposes  of  collective  bargaining]  that  purpose  shall  be  the  employer  unit, 
craft  unit,  plant  unit,  or  subdivision  thereof. 
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[(e)  Whenever  a  question  affecting  commerce  arises  concerning  the  represen- 
tation of  employees,  the  Board  may  investigate  such  controversy  and  certify  to 
the  parties,  in  writing,  the  name  or  names  of  the  representatives  tliat  have  been 
designated  or  selected.  In  any  such  investigation,  the  Board  shall  provide  for 
an  appropriate  hearing  upon  due  notice,  either  in  conjunction  with  a  proceeding 
under  section  10  or  otherwise,  and  may  take  a  secret  ballot  of  employees,  or 
utilize  any  other  suitable  method  to  ascertain  such  representatives.! 

(c)  Whenever  written  application  is  made  to  the  Administrator  under  oath — 

(1)  by  a  representative  representing  at  least  30  per  centum  of  the  em- 
ployees in  a  unit  claimed  hy  sucli  representative  to  be  appropriate  for  the 
purposes  specified  in  subsection  (&),  requesting  an  election  to  determine 
whether  the  employees  in  such  unit  do  or  do  not  desire  to  designate  sncli 
representative  as  their  representative  for  collective  bargaining ;  or 

(2)  by  employees,  or  some  person  acting  for  em,ployees,  tvho  constitute  at 
least  30  per  centum  of  the  employees  in  a  unit  claimed  by  them  to  be  appro- 
priate for  the  purposes  specified  in  subsection  (&),  requesting  an  election  to 
determine  whether  a  representative  that  has  been  certified  or  is  c^urrently 
recognized  by  the  employer  as  the  bargaining  representative  is  no  longer  a 
representative  under  subsection  {a)  of  this  section;  or 

(3)  by  an  employer  alleging  that  any  representative  has  presented,  to  him  a 
claim  that  such  representative  represents  a  majority  of  the  employees  in  a 
specified  unit  for  the  purposes  of  collective  bargaining ; 

the  Administrator  shall  investigate  such  application,  and  if  he  has  reasonable 
cause  to  believe  that  the  facts  stated  therein  are  true  and  that  a  question  of 
representation  affecting  commerce  exists,  he  shall  transmit  such  application, 
together  with  all  documents  pertaining  thereto,  to  the  Board. 

{d)  The  Broad  thereupon  shall  give  due  notice  to  interested  persons  of  the 
filing  of  such  application  and  set  the  matter  for  hearing  within  a  resonable 
time.  Any  interested  person  may  intervene  under  regulations  prescribed  by 
the  Board.  If  upon  the  evidence  adduced  at  the  hearing  the  Board  finds  that 
a  question  of  representation  affecting  commerce  exists  and  that  the  action 
requested  in  the  application  is  necessary  in  order  to  effectuate  the  purposes 
specified  in  subsection  (b),  it  shall  by  order  determine  the  unit  appropriate 
for  the  purposes  so  specified  (subject,  however,  to  the  limitations  of  subsection 
(/),  shall  direct  the  Administrator  to  provide  for  a  secret  ballot  of  the  employees 
in  the  unit  so  determined,  and  shall  certify  the  results  thereof. 

t(d)3  (e)  Whenever  an  order  of  the  Board  made  pursuant  to  section  10  (c) 
is  based  in  whole  or  in  part  upon  facts  certified  following  [an  investigation] 
a  hearing  pursuant  to  subsection  [(c)]  (d)  of  this  section,  and  there  is  a 
petition  for  the  enforcement  or  review  of  such  order,  such  certification  and  the 
record  of  such  [investigation]  hearing  shall  be  included  in  the  transcript  of  the 
entire  record  required  to  be  filed  under  subsections  [10  (e)  or  10  (f)]  (e)  or 
(f)  of  section  10,  and  thereupon  the  decree  of  the  court  enforcing,  modifying, 
or  setting  aside  in  whole  or  in  part  the  order  of  the  Board  shall  be  made  and 
entered  upon  the  pleadings,  testimony,  and  proceedings  set  forth  in  such 
transcript. 

(f)  The  Board  shall  exercise  its  poicers  under  subsections  (b)  and  (d)  subject 
to  the  following  limitations: 

(1)  A  representative  that  has  been  designated  or  acts  as  the  representative 
of  employees  of  any  employer  shall  be  ineligible  to  be  certified  as  the  repre- 
sentative of  employees  of  any  competing  employer,  unless  the  employees  of 
such  employers  whom  the  representative  seeks  to  represent  are  regularly 
less  than  one  hundred  in  number  and  the  plants  or  other  facilities  of  such 
employers  at  which  the  representative  acts  and  seeks  to  act  as  such  are  less 
than  fifty  miles  apart,  but  nothing  in  this  paragraph  shall  prevent  any  repre- 
sentatives from  being  affiliated  or  associated,  directly  or  through  a  federa- 
tion, association,  or  parent  organization,  xvith  representatives  of  employees 
of  competing  employers,  if  the  collective  bargaining,  concerted  activities,  or 
terms  of  collective  bargains  or  arrangements  of  such  representatives  are  not 
subject,  directly  or  indirectly,  to  common  control  or  approval. 

[2)  Upon  application  of  any  interested  person  or  persons,  the  Board  shall 
direct  the  Administrator  to  provide  for  a  separate  ballot  for  any  craft,  depart- 
ment, plant,  trade,  calling,  profession,  or  other  distinguishable  group  within 
a  proposed  bargaining  unit,  and  shall  exclude  from  the  bargaining  unit  any 
such  group  if  less  than  a  majority  of  the  employees  in  it  who  cast  ballots  shall 
have  voted  for  the  representative  that  the  Board  shall  certify  for  such  unit. 
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(3)  In  determining  whether  a  unit  is  appropriate  for  the  purposes  speci- 
fied in  subsection  (ft)  the  extent  to  which  the  employees  have  organised 
shall  not  be  controlling. 

(4)  In  determining  ichether  a  question  of  representation  affecting  com- 
merce exists,  the  same  regulations  and  rules  of  decision  shall  apply  regard- 
less of  the  identity  of  the  person  or  persons  filing  the  application  or  the  kind 
of  relief  sought;  and  in  no  case  shall  the  Administrator  or  the  Board  deny 
to  employees  the  right  to  designate  or  select  a  representative  by  reason  of 
an  order  of  the  Board  with  respect  to  such  representative  or  its  predecessor 
that  xcould  not  have  issued  in  similar  circumstances  with  respect  to  a  labor 
organization  national  or  international  in  scope  or  affiliated  with  such  an 
organization. 

(5)  In  all  elections  held  to  select  representatives  for  collective  bargain- 
ing, employees  shall  be  given  the  choice  on  the  ballot  of  voting  for  a 
representative  {including  one  not  appearing  on  the  ballot)  or  for  no  repre- 
sentative; and  where  an  election  does  not  result  in  a  majority  vote  for  any 
representative,  there  shall  be  no  run-off  unless  icithin  sixty  days  following 
such  election  a  representative  receiving  votes  in  such  election  furnishes 
the  Board  satisfactory  evidence  that  it  represents  more  than  50  per  centum 
of  the  employees  in  the  bargaining  unit  in  question,  in  which  event  the 
run-off  shall  be  between  such  representative  and  no  representative. 

(6)  No  labor  organization  shall  be  certified  as  the  representative  of  the 
employees  if  one  or  m.ore  of  its  national  or  international  officers,  or  one 
or  more  of  the  officers  of  the  organization  designated  on  the  ballot  taken 
under  subsection  (d),  is  a  member  of  the  Comtnunist  Party  or  by  reason 
of  active  and  consistent  promotion  or  support  of  the  policies,  teachings  and 
doctrines  of  the  Communist  Party  can  reasonably  be  regarded  as  being  a 
member  of  or  affiliated  with  such  party,  or  believes  in,  or  is  a  member  of 
or  supports  any  organization  that  believes  in  or  teaches,  the  overthrow 
of  the  United  States  Government  by  force. 

(7)  iVo  election  shall  be  directed  in  any  bargaining  unit  or  any  sub- 
division thereof,  icithin  wihch,  in  the  preceding  twelve-month  period,  a 
valid  election  shall  have  been  held,  except  upon  an  application  filed  by 
employees  under  subsection  (c)  (2)  of  this  section. 

(8)  //,  pursuant  to  any  election  tender  this  section,  a  bargaining  repre- 
sentative is  chosen  for  any  ttnit  and  a  collective-bargaining  contract  cover- 
ing such  unit  is  then  in  effect,  certification  of  the  new  representative  shall 
not  be  effective  unless  and  until  such  neio  representative  becomes  a  party 
to  such  contract  and  agrees  to  be  bound  in  all  respects  by  its  terms  for 
the  remainder  of  the  contract  period. 

(g)  A  labor  organization  which  has  made  an  agreement  with  an  employer 
containing  provisions  described  in  section  8  {d)  (4)  shall  be  required,  as  a 
condition  to  being  entitled  to  have  such  provision  carried  out  by  the  employer, 
to  make  application  to  the  Administrator  for  a  secret  ballot  of  the  employees  in 
the  bargaining  unit  concerned  on  the  question  of  ichether  the  employees  in 
such  unit  desire  to  have  such  provision  carried  out.  The  application  shall  be 
under  oath  and  must  state  that  the  employer's  agreement  to  such  provision  was 
not  obtained  either  directly  or  indirectly  by  means  of  a  strike  or  other  concerted 
interference  with  the  employer's  operations,  or  by  means  of  any  threat  thereof. 
The  Administrator  shall  forthicith  give  notice  to  the  employer  of  the  filing  of  such 
application,  and  if  within  such  reasonable  time  thereafter  as  may  be  prescribed 
by  regulations  of  the  Board  the  employer  has  not  made  objection  to  such  applica- 
tion, the  Administrator  shall  provide  for  a  secret  ballot  of  the  employees  in  the 
bargaining  unit  concerned  on  the  question  of  whether  they  desire  to  have  such 
provision  carried  out.  If  icithin  the  time  so  prescribed  the  employer  does  make 
objection  to  the  application  and  if  in  the  opinion  of  the  Administrator  the 
matter  is  one  concerning  commerce,  he  shall  transmit  the  application,  together 
with  all  documents  pertaining  thereto,  to  the  Board,  the  Board  shall  thereupon 
give  due  notice  to  interested  persons  of  the  filing  of  such  application  and  set  the 
matter  for  hearing  icithin  a  reasonable  time.  Any  interested  person  may  inter- 
vene under  regulations  prescribed  by  the  Board.  If  upon  the  evidence  adduced 
at  the  hearing  the  Board  finds  that  the  facts  stated  in  the  application  are  true 
and  that  the  matter  is  one  affecting  commerce,  it  shall  direct  the  Adminisrator 
to  provide  for  a  secret  ballot  of  the  employees  in  the  bargaining  unit  concerned 
on  the  question  of  ichether  they  desire  such  provision  of  the  agreement  with  the 
employer  carried  out.  Such  provision  may  be  carried  out  by  the  employer  only 
if  upon  the  secret  ballot  taken  under  this  subsection  a  majority  of  all  of  the 
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employees  in  the  bargaining  unit  have  voted  in  favor  thereof.  An  election  under 
this  sudscction  shall  be  effective  to  authorize  the  carrying  out  of  provisions 
described  in  section  8  (3)  (Jf)  only  for  a  period  which  does  not  extend  beyond 
the  date  of  the  termination  of  the  agreemetit  in  which  such  provisions  are 
included,  or  beyond  two  years  from  the  date  on  lohich  such  agrceemnt  was 
entered  into,  whichever  first  occurs. 

(h)  Nothing  in  this  section  shall  he  construed  to  prohibit  the  waiving  of 
hearings  by  stipulation  for  the  purpose  of  a  consent  election  in  conformity  with 
regulations  and  rules  of  decision  of  the  Board. 

Pkevention  of  Unfaik  Labor  Practices 

Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter  provided,  to  [prevent 
any  person  from  engaging  in  any  unfair  labor  practice  (listed  in  section  8) 
affecting  commerce.  This  power  shall  be  exclusive,  and  shall  not  be  affected  by 
any  other  means  of  adjustment  or  prevention  that  has  been  or  may  be  established 
by  agreement,  code,  law,  or  otherwise.^  adjudicate  complaints  of  unfair  labor 
practices  affecting  commerce  filed  by  the  Administrator.  Such  power  of  the 
Board  shall  be  exclusive. 

(b)  Whenever  it  is  charged  that  any  person  has  engaged  in  or  is  engaging  in  any 
such  unfair  practice,  [the  Board,  or  any  agent  or  agency  designated  by  the  Board 
for  such  purposes,  shall  have  power  to3  the  Administrator  shall  forthwith  give 
notice  to  the  party  complained  of,  shall  investigate  such  charge,  and  if  he  has 
reasonable  cause  to  believe  such  charge  is  true,  he  shall  issue  and  cause  to  be 
served  upon  such  person  a  complaint  stating  [the  charges  in  that  respect,  and 
containing  a  notice  of  hearing  before  the  Board  or  a  member  thereof,  or  before 
a  designated  agent  or  agency,  at  a  place  therein  fixed,  not  less  than  five  days 
after  the  serving  of  said  complaint.  Any  such  complaint  may  be  amended  by 
the  member,  agent,  or  agency  conducting  the  hearing  or  the  Board  in  its  discre- 
tion at  any  time  prior  to  the  issuance  of  an  order  based  thereon.^  such  charge, 
except  that  the  Administrator  shall  not  have  power  to  issue  a  complaint  stating  a 
charge  of  any  unfair  labor  practice  that  occurred  more  than  six  months  prior  to 
the  date  on  which  such  charge  was  filed  with  the  Administrator,  or  stating  a 
charge  of  any  unfair  labor  practice  that  was  filed  with  the  Administrator  more 
than  six  months  prior  to  such  issuance.  The  person  complained  of  shall  have 
twenty  days  tcithin  tchich  to  ansicer  and  serve  such  answer  on  the  Adminis- 
trator, unless  such  period  is  extended  by  the  Administrator.  The  Administrator 
shall  file  the  complaint  and  any  answer  thereto  with  the  Board.  Upon  application 
of  the  Administrator  or  any  person  charged  in  the  complaint,  the  Board  shall  set 
the  ease  for  hearing  before  the  Board  or  a  member  thereof,  or  before  a  designated 
trial  examiner  or  examiners,  at  a  place  ivhich  the  Board  shall  fix,  not  less  than 
fifteen  days  after  the  making  of  such  application.  Any  such  complaint  or  anstver 
may,  with  the  approval  of  the  Board,  or  with  the  approval  of  the  member, 
examiner,  or  examiners  conducting  the  hearing,  be  amended  at  any  time  prior 
to  the  issuance  of  an  order  based  thereon.  The  person  so  complained  of  shall 
have  the  right  to  [file  an  answer  to  the  original  or  amendetl  complaint  and  to] 
appear  in  person  or  otherwise  [and]  give  [testimony]  evidence  at  the  place 
and  time  fixed  [in  the  complaint]  by  the  Board.  In  the  discretion  of  [the 
member,  agent,  or  agency  conducting  the  hearing  or]  the  Board,  or  the  member, 
examiner,  or  examiners  conducting  the  hearing,  any  other  person  may  be  allowed 
to  intervene  in  the  said  proceeding  and  to  [present  testimony]  give  evidence.  [In 
any  such  proceeding  the  rules  of  evidence  prevailing  in  courts  of  law  or  equity 
shall  not  be  controlling.]  Any  sicch  proceeding  shall,  so  far  as  practicable,  be  con- 
ducted^ in  accordance  icith  the  rules  of  evidence  applicable  in  the  district  courts  of 
the  United  States  under  the  rules  of  civil  procedure  for  the  district  courts  of  the 
United  States,  adopted  by  the  Supreme  Court  of  the  United  States  pursuant  to 
the  Act  of  June  19. 193^  ( tl.  S.  C.  title  28,  sees.  12S-B,  728-C). 

(c)  The  [testimony  taken  by  such  member,  agent  or  agency  of  the  Board] 
evidence  before  the  Board,  member,  examinr,  or  examiners  shall  be  reduced  to 
writing  and  filed  with  the  Board.  Thereafter  [,  in  its  discretion,]  upon  applica- 
tion of  any  party,  the  Board  upon  notice  may,  in  its  discretion,  [take]  receive 
further  [testimony]  evidence  or  hear  argument.  If  upon  [all  the  testimony 
taken]  the  weight  of  the  eindence  the  Board  shall  1)6  of  the  opinion  that  any 
person  named  in  the  complaint  has  engaged  in  or  is  engaging  in  any  [such] 
unfair  labor  practice,  then  the  Board  shall  state  its  findings  of  fact  and  shall 
issue  and  cause  to  be  served  on  such  person  an  order  requiring  such  person  to 
cause  and  desist  from  such  unfair  labor  practice,  and  to  take  such  affirmative 
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action  [,  including  reinstatement  of  employees  witli  or  without  back  pay,3 
requested  in  the  complaint  (ivhich  in  the  case  of  unfair  labor  practices  under 
section  8  (a)  may  include  reinstatement  of  employees  with  or  without  back  pay, 
and  in  the  case  of  unfair  labor  practices  under  section  8{h)  or  8{c)  may  include 
deprivation  of  rights  under  this  Act  for  a  period  not  exceeding  one  year)  as  will 
effectuate  the  policies  of  this  Act.  Such  order  may  further  require  such  person 
to  make  reports  from  time  to  time  to  the  Administrator  showing  the  extent  to 
which  [it]  he  has  complied  with  the  order.  If  upon  [all  the  testimony  taken] 
the  tceight  of  the  evidence  the  Board  shall  not  be  of  the  opinion  in  the  case  of 
any  person  named  in  the  complaint  [that  no  person  named  in  the  complaint] 
that  such  person  has  engaged  in  or  is  engaging  in  any  such  unfair  labor  practice, 
then  the  Board  shall  state  its  findings  of  fact  and  shall  issue  an  order  dismissing 
the  said  complaint  as  to  such  person.  No  order  of  the  Board  shall  require  or 
forbid  any  action  by  an  employer  with  respect  to  any  labor  organization  that  in 
similar  circumstances  would  not  be  required  or  forbidden  ivith  respect  to  a  labor 
organization  national  or  international  in  scope,  or  affiliated  tvith  such  an  orga- 
nisation. No  order  of  the  Board  shall  require  the  reinstatement  of  any  individual 
as  an  employee,  or  the  payment  to  Mm  of  any  back  pay,  if  the  weight  of  the 
evidence  shores  that  such  individual  teas  suspended  or  discharged  for  cause.  In 
case  the  evidence  is  presented  before  a  member  of  the  Board,  or  before  an  examiner 
or  examiners  thereof,  such  member,  or  such  examiner  or  examiners,  as  the  case 
may  be,  shall  issue  and  cause  to  be  served  on  the  parties  to  the  proceeding  a  pro- 
posed report,  together  with  a  recommended  order,  which  shall  be  filed  icith  the 
Board,  and  if  no  exceptions  are  filed  within  twenty  days  after  service  thereof 
upon  such  parties,  or  within  such  further  period  as  the  Board  may  authorize,  such 
recommended  order  shall  become  the  order  of  the  Board  and  become  effective  as 
therein  prescribed. 

(d)  Until  a  transcript  of  the  record  in  a  case  shall  have  been  filed  in  a  court, 
as  hereinafter  provided,  the  Board  may  [at  any  time],  upon  application  of 
any  party,  upon  reasonable  notice  and  in  such  manner  as  it  shall  deem  proper, 
modify  or  set  aside,  in  whole  or  in  part,  any  finding  or  order  made  or  issued  by  it. 

(e)  [The  Board  shall  have  power  to]  //  any  person  against  wJiom  an  order 
of  the  Board  shall  issue  fails  to  comply  theretcith  and  ivithin  such  reasonable 
period  as  the  Board  shall  specify,  or  thereafter  shall  violate  such  order,  the 
Administrator  shall  petition  any  circuit  court  of  api)eals  of  the  United  States 
(including  the  Court  of  Appeals  of  the  District  of  Columbia),  or  if  all  the 
circuit  courts  of  api)eals  to  which  the  application  may  be  made  are  in  vacation, 
any  district  court  of  the  United  States  (including  the  [Supreme  Court]  District 
Court  of  the  United  States  for  [of]  the  District  of  Columbia ) ,  within  any  circuit 
or  district,  respectively,  wherein  the  unfair  labor  practice  in  question  occurred 
or  wherein  such  person  resides  or  transacts  business,  for  the  enforcement  of 
such  order  and  for  appropriate  temporary  relief  or  restraining  order,  and 
shall  [certify  and]  file  in  the  court  a  transcript  of  the  entire  record  in  the 
proceeding,  certified  by  the  Board,  including  the  pleadings  and  testimony  upon 
which  such  order  was  entered  and  the  findings  and  order  of  the  Board.  Upon 
such  filing,  the  court  shall  cause  notice  thereof  to  be  served  upon  such  person, 
and  thereupon  shall  have  jurisdiction  of  the  proceeding  and  of  the  question 
determined  therein,  and  shall  have  power  to  grant  such  temporary  relief  or 
restraining  order  as  it  deems  just  and  proper,  and  to  make  and  enter  upon  the 
pleadings,  testimony,  and  proceedings  set  forth  in  such  transcript  a  decree 
enforcing,  modifying,  and  enforcing  as  so  modified,  or  setting  aside  in  whole 
or  in  part  the  order  of  the  Board.  No  objection  that  has  not  been  urged  before 
the  Board,  its  member,  [agent  or  agency,]  or  its  examiner  or  exatniners,  shall 
be  considered  by  the  court,  unless  the  failure  or  neglect  to  urge  such  objection 
shall  be  excused  because  of  extraordinary  circumstances.  The  findings  of  the 
Board  as  to  the  facts  [.  if  supported  by  evidence,]  shall  be  conclu'^ive  unless 
it  is  made  to  appear  to  the  satisfaction  of  the  court  either  (1)  that  the  findings 
of  fact  are  against  the  manifest  tveight  of  the  evidence,  or  (2)  that  the  findings 
of  fact  are  not  supported  by  substantial  evidence.  If  either  party  shall  apply 
to  the  court  for  leave  to  adduce  additional  evidence  and  shall  show  to  the 
satisfaction  of  the  court  that  such  additional  evidence  is  material  and  that 
there  were  reasonable  grounds  for  the  failure  to  adduce  such  evidence  in  the 
hearing  before  the  Board,  its  member,  [agent,  or  agency,]  examiner  or  exam- 
iners, the  court  may  order  such  additional  evidence  to  be  taken  before  the 
Board,  its  member,  [agent,  or  agency,]  examiner  or  examiners,  and  to  be  made 
a  part  of  the  transcript.  The  Board  may  modify  its  findings  as  to  the  facts, 
or  make  new  findings,  by  reason  of  additional  evidence  so  taken  and  filed,  and 
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it  shall  file  such  modified  or  new  findings,  which  [,  if  supported  by  evidence,! 
shall  be  conclusive  unless  it  is  made  to  appear  to  the  satisfaction  of  the  court 
either  (i)  that  such  findings  of  fact  are  against  the  manifest  iceight  of  the 
evidence,  or  {2)  that  such  findings  of  fact  are  not  supported  by  substantial 
evidence,  and  the  Board  shall  file  its  recommendations,  if  any,  for  the  modifi- 
cation or  setting  aside  of  its  original  order.  The  jurisdiction  of  the  court  shall 
be  exclusive  and  its  judgment  and  decree  shall  be  final,  except  that  the  same 
shall  be  subject  to  review  by  the  appropriate  circuit  court  of  appeals  if  appli- 
cation was  made  to  the  district  court  as  hereinabove  provided,  and  by  the 
Supreme  Court  of  the  United  States  upon  writ  of  certiorari  or  certification  as 
provided  in  sections  239  and  240  of  the  Judicial  Code,  as  amended  (U.S.C., 
title  28,  sees.  346  and  347) . 

(f)  Any  person  aggrieved  by  a  final  oi-der  of  the  Board  {including  an  order 
or  certification  tinder  section  9)  granting  or  denying  in  whole  or  in  part  the 
relief  sought  may  obtain  a  I'eview  of  such  order  or  certification  in  any  circuit 
court  of  api^eals  of  the  United  States  in  the  circuit  wherein  the  unfair  labor 
practice  in  question  was  alleged  to  have  been  engaged  in  or  wherein  such 
person  resides  or  transacts  business,  or  in  the  United  States  Court  of  Appeals  [of] 
for  the  District  of  Columbia,  by  filing  in  such  court  a  written  petition  praying 
that  the  order  of  the  Board  be  modified  or  set  aside  or,  in  the  case  of  a  certifica- 
tion, that  the  certification  be  set  aside.  A  copy  of  such  petition  shall  be  forthwith 
served  upon  the  [Board!  Administrator,  and  thereupon  the  aggrieved  party  shall 
file  in  the  court  a  transcript  of  the  entire  record  in  the  proceeding,  certified  by 
the  Board,  including  the  pleadings  and  testimony  upon  which  the  order  com- 
plained of  was  entered  and  the  findings  and  oi-der  or  certification  of  the  Board. 
Upon  such  filing,  the  cnirt  shall  proceed  in  the  same  manner  as  in  the  case  of 
an  application  by  the  [Board]  Administrator  under  subsection  (e),  and  shall 
have  the  same  exclusive  jurisdiction  to  grant  to  the  [Board]  petitioner  such 
temporary  relief  or  restraining  order  as  it  deems  just  and  proper  and  in  like 
manner  to  make  and  enter  a  decree  enforcing,  modifying,  and  enforcing  as  [so] 
modified,  or  setting  aside  in  whole  or  in  part  the  order  of  the  Board,  or  affirming 
or  setting  aside  the  certification;  and  the  findings  of  the  Board  as  to  the  facts[, 
if  supported  by  evidence,  shall  in  like  manner  be  conclusive.]  shall  have  the 
same  weight  as  in  the  case  of  an  application  by  the  Administrator. 

(g)  The  commencement  of  proceedings  under  subsection  (e)  or  (f)  of  this 
section  shall  not  unless  specifically  ordered  by  the  court,  operate  as  a  stay  of 
the  Board's  order  or  certification. 

(h)  "When  granting  appropriate  temporary  relief  or  a  restraining  order,  or 
making  and  entering  a  decree  enforcing,  modifying,  and  enforcing  as  so  modified 
or  setting  aside  in  whole  or  in  part  an  order  of  the  Board,  as  provided  in  this 
section,  the  jurisdiction  of  courts  sitting  in  equity  shall  not  be  limited  by  the 
Act  entitled  "An  Act  to  amend  the  Judicial  Code  and  to  define  and  limit  the 
jurisdiction  of  courts  sitting  in  equitv,  and  for  other  purposes",  approved  March 
23, 1032  (U.S.C,  title  29.  sees.  101-115). 

(i)  Petitions  filed  under  this  Act  shall  be  heard  expeditiously,  and  if  possible 
vrithin  ten  days  after  they  have  been  docketed. 

INVESTIGATORY    POWERS 

Sec.  11.  For  the  purpose  of  [all  hearings  and  investigations,  which,  in  the 
opinion  of  the  Board,  are  necessary  and  proper  for  the  exercise  of  the  powers 
vested  in  it  by  section  9  and  section  10 — ]  any  proceeding  before  the  Board,  or 
before  a  member,  examiner,  or  examiners  thereof,  or  for  the  purpose  of  any 
investi nation  by  the  Administrator  under  section  9 — 

(1)  [The  Board,  or  its  duly  authorized  agents  or  agencies,  shall  at  all  reason- 
able times  have  access  to,  for  the  purpose  of  examination,  and  the  right  to  copy 
any  evidence  of  any  person  being  investigated  or  proceeded  against  tliat  relates 
to  any  matter  under  investigation  or  in  question.  Any  member  of  the  Board 
.shall  have  power  to  issue]  The  Board,  or  any  member  thereof,  or  any  trial 
examiner  shall,  upon  application  of  the  Administrator  or  any  part.v  to  such 
proceedings,  forthwith  issue  to  the  Administrator  or  to  such  party  as  the  case 
may  be,  in  the  name  of  the  Board,  subpenas  requiring  the  attendance  and  testi- 
mony of  witnesses  [and]  or  the  production  of  any  evidence  [that  relates  to  any 
matter  under  investigation  or  in  question,  before  the  Board,  its  member,  agent, 
or  agency  conducting  the  hearing  or  investigation]  in  such  proceeding  or  in- 
vestigation requested  in  such  application.   Within  five  days  after  the  service 
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of  a  suhpena  or  any  person  requiring  the  production  of  any  evidence  in  Ma 
pofisession  or  under  his  control,  such  person  may  petition  the  Board  or  its  duly 
authorized  agent  or  agents  to  revoke,  and  the  Board,  or  such  agent  or  agents, 
shall  revoke,  such  suhpena  if  in  its,  his,  or  their  opinion,  as  the  case  may  he, 
the  evidence  whose  production  is  required  does  not  relate  to  any  matter  under 
investigation,  or  any  matter  in  question  in  such  proceedings,  or  if  in  its,  his,  or 
their  opinion,  as  the  case  may  he,  such  suhpena  does  not  describe  with  sufficient 
particularity  the  evidence  whose  production  is  required.  The  Administrator  or 
any  member  of  the  Board  [,  or  any  agent  or  agency3  or  any  examiner  or 
examiners  designated  by  the  Board  for  such  purposes,  may  administer  oaths 
and  affirmations,  examine  witnesses,  and  receive  evidence.  Such  attendance 
iif  witnesses  and  the  production  of  such  evidence  may  be  required  from  any  place 
in  the  United  States  or  any  Territory  or  possession  thereof,  at  any  designated 
phice  of  Ilea  ring. 

(2)  In  case  of  contumacy  or  refusal  to  obey  a  suhpena  issued  to  any  person, 
any  district  court  of  the  United  States  or  the  United  States  courts  of  any  Terri- 
tory or  possession  or  the  [Supreme  Court  of3  District  Court  of  the  United  States 
for  the  District  of  Columbia,  within  the  jurisdiction  of  which  the  inquiry  is 
carried  on  or  within  the  jurisdiction  of  which  said  person  guilty  of  contumacy 
or  refusal  to  obey  is  found  or  resides  or  transacts  business,  upon  application  by 
[the  Board]  the  person  to  whom  such  a  suhpena  was  issued  by  the  Board,  shall 
have  jurisdiction  to  issue  to  such  persons  so  guilty  of  contumacy  or  refusal  to  obey 
an  order  requiring  [such  person]  him  to  appear  before  the  Board,  its  member 
[agent,  or  agency.]  examiner,  or  examiners,  or  before  the  Administrator  if  the 
subpena  so  directs,  there  to  produce  evidence  if  so  ordered,  or  there  to  give  testi- 
mony touching  the  matter  under  investigation  or  in  question;  and  any  failure 
to  obey  such  order  of  the  court  may  be  punished  by  said  court  as  a  contempt 
thereof. 

(3)  No  person  shall  be  excused  from  attending  or  testifying  or  from  produc- 
ing books,  records,  correspondence,  documents,  or  other  evidence  in  obedience 
to  the  subpena  of  the  Board,  on  the  ground  that  the  testimony  or  evidence  re- 
quired of  him  may  tend  to  incriminate  him  or  subject  him  to  a  penalty  or  for- 
feiture :  but  no  individual  shall  be  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction,  matter,  or  thing  concerning 
which  he  is  compelled,  after  having  claimed  his  privilege  against  self-incrimina- 
tion to  testify  or  produce  evidence,  except  that  such  individual  so  testifying 
shall  not  be  exempt  from  prosecution  and  punishment  for  iserjury  committed  in 
so  testifying. 

(4)  Complaints,  orders  and  other  process  and  papers  [of  the  Board,  its  mem- 
ber, agent,  or  agency.]  provided  for  in  this  Act  may  be  served  either  personally 
or  by  registered  mail  or  by  telegraph  or  by  leaving  a  copy  thereof  at  the  principal 
office  or  place  of  business  of  the  person  required  to  be  served.  The  verified  re- 
turn by  the  individual  so  serving  the  same  setting  forth  the  manner  of  such 
service  shall  be  proof  of  the  same,  and  the  return  post  office  receipt  or  telegraph 
receipt  therefor  when  registered  and  mailed  or  telegraphed  as  aforesaid  shall 
be  proof  of  service  of  the  same.  Witnesses  summoned  before  the  Administrator 
or  before  the  Board,  its  member,  [agent,  or  agency,]  examiner,  or  examiners, 
shall  be  paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the  courts  of 
the  United  States,  and  witnesses  whose  depositions  are  taken  and  the  persons 
taking  the  same  shall  severally  be  entitled  to  the  same  fees  as  are  paid  for  like 
services  in  the  courts  of  the  United  States. 

(5)  All  process  of  any  court  to  which  application  may  be  made  iinder  this 
Act  may  be  served  in  the  judicial  district  wherein  the  defendant  or  other  person 
required  to  be  served  resides  or  may  be  found. 

(6)  The  several  departments  and  agencies  of  the  Government,  when  directed 
by  the  President,  shall  furnish  the  [Board]  Administrator,  upon  [its]  his  re- 
quest, all  records,  papers,  and  information  in  their  possession  relating  to  any 
matter  before  the  Board. 

[Sec.  12.  Any  person  who  shall  willfully  resist,  prevent,  impede,  or  interfere 
with  any  member  of  the  Board  or  any  of  its  agents  or  agencies  in  the  perform- 
ance of  duties  pursuant  to  this  Act  shall  be  punished  by  a  fine  of  not  more  than 
$5,000  or  by  imprisonment  for  not  more  than  one  year,  or  both.] 
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VnlOAjoful  concerted  activities 

Sec.  12.  (a)  The  following  activities,  when  affecting  commerce  shall  he 
unlaivfiil  concerted  activities : 

(1)  By  the  use  of  force  or  violence  or  threats  thereof,  preventing  or  attempting 
to  pevcnt  any  individual  from  quitting  or  continuing  in  the  employment  of,  or 
from  accepting  or  refusing  employment  by,  any  employer;  or  hy  the  use  of  force, 
violence,  physical  obstruction,  or  threats  thereof,  preve?iting  or  attempting  to 
prevent  any  individual  from  freely  going  from  any  place  and  entering  upon  an 
employer's  premises,  or  from  freely  leaving  an  employer's  premises  and  going  to 
any  other  place;  or  picketing  an  employer's  place  of  btisiness  in  numbers  or  in  a 
manner  otherwise  than  is  reasonably  required  to  give  notice  of  the  existence  of  a 
labor  dispute  at  such  place  of  business ;  or  picketing  or  besetting  the  home  of  any 
individual  in  connection  with  any  labor  dispute. 

(2)  Picketing  an  employer's  premises  for  the  purpose  of  leading  persons  to 
believe  that  there  exists  a  labor  dispute  involving  such  employer,  in  any  case  in 
which  the  employees  are  not  involved  in  a  labor  dispute  with  their  employer, 

(3)  Calling,  authorizing,  engaging  in,  or  assisting — 

(A)  any  sympathy  strike,  jurisdictional  strike,  monopolistic  strike,  or 
illegal  boycott,  or  any  sit-doicn  strike  or  other  concerted  interference  with 
an  employer's  operations  conducted  by  remaining  on  the  e^nployer's  premises ; 

(B)  any  strike  or  other  concerted  interference  with  an  employer's  opera- 
tions, an  object  of  ichich  is  to  compel  an  employer  to  accede  to  feather- 
bedding  practices; 

(C)  any  strike  or  other  concerted  interference  with  an  employer's  opera- 
tions, any  object  of  which  is  (i)  to  compel  an  employer  to  recognize  for 
collective  bargaining  a  representative  not  certified  under  section  9  as  the 
representative  of  the  employees,  or  (ii)  to  remedy  practices  for  which  an 
administrative  remedy  is  available  under  this  Act,  or  {Hi)  to  compel  an 
employer  to  violate  any  law  of  any  regulation,  order,  or  direction  issued 
pursuant  to  any  law. 

(b)  Any  person  injured  in  his  business,  person,  or  property  by  an  unlawful 
concerted  activity  affecting  commerce  may  sue  the  person  or  persons  responsible 
therefor  in  any  district  court  of  the  United  States  having  jurisdiction  of  the 
parties,  without  regard  to  the  amount  in  controversy,  and  may  recover  the 
damages  sustained  by  him  as  a  result  of  such  unlaioful  concerted  activity, 
together  with  the  costs  of  the  suit,  including  a  reasonable  attorney's  fee. 

(c)  No  provision  of  the  Act  of  March  23.  J932,  entitled  "An  Act  to  amend  the 
Judicial  Code  and  to  define  and  limit  the  jurisdiction  of  courts  sitting  in  equity, 
and  for  other  purposes",  shall  have  any  application  in  any  action  or  proceeding 
in  a  court  of  the  United  States  involving  any  activity  defined  in  this  section 
as  unlaivful. 

(d)  A  person  loho  is  found  to  hav>e  engaged  in  any  activity  herein  defined  as 
an  unlawful  concerted  activity  shall  be  subject  to  deprivation  of  rights  under 
this  Act  to  the  safe  extent  as  a  person  found  to  have  engaged  in  an  unfair  labor 
practice  under  sections  (6)  or  8  (c). 

(e)  Except  as  specifically  provided  in  this  section,  nothing  in  this  Act  shall 
he  construed  to  diminish  the  right  of  employees  to  strike  or  to  engage  in  other 
lawful  concerted  activities.  No  provision  of  tliis  Act,  and  no  order  to  any  court 
issued  hereunder,  .'ihall  be  construed  to  require  any  individual  to  perform  labor 
or  service  without  his  consent. 

[limitation?  sj 

CSec.  13.  Nothing  in  this  Act  shall  be  construed  so  as  to  interfere  with  or 
impede  or  diminish  in  any  way  the  right  to  strike. 

£Sec.  14.  Wherever  the  application  of  the  provisions  of  section  7  (a)  of  the 
National  Industrial  Recovery  Act  (U.  S.  C,  Supp.  VII,  title  15,  sec.  707  (a)), 
as  amended  from  time  to  time,  or  of  section  77B,  paragraphs  (1)  and  (m)  of 
the  Act  approved  June  7,  1934,  entitled  "An  Act  to  amend  an  Act  entitled  'An 
Act  to  establish  a  uniform  system  of  bankruptcy  throughout  the  United  States' 
approved  July  1,  1898,  and  Acts  amendatory  thereof  and  supplementary  thereto" 
(48  Stat.  922,  pars.  (1)  and  (m),  as  amended  from  time  to  time,  or  of  Public 
Resolution  Numbered  44,  approved  June  19,  19.34  (48  Stat.  1183),  conflicts  with 
the  application  of  the  provisions  of  this  Act,  this  Act  shall  prevail :  Provided, 
That  in  any  situation  where  the  provisions  of  this  Act  cannot  be  validly  enforced, 
the  provisions  of  such  other  Acts  shall  remain  in  full  force  and  effect.J 

[Sec.  15.3  Sec.  83.  If  any  provision  of  this  Act,  or  the  application  of  such 
provision  to  any  person  or  circumstance,  shall  be  held  invalid,  the  remainder  of 
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[this]  the  Act,  or  the  application  of  sucli  provision  to  persons  or  circumstances 
other  than  those  as  to  which  it  is  held  invalid,  shall  not  be  affected  thereby. 

[Sec.  16. ]  Sec.  14.  This  Act  may  be  cited  as  the  "National  Labor  Relations 
Act".  

Section  20  of  the  Act  Entitled  "An"  Act  To  Sxjpplemext  Existing  Laws 
Against  Unlawful  Restraints  and  Monopolies,  and  for  Other  Pueposes", 
Appro\^d  October  15, 1914 

And  no  such  restraining  order  or  injunction  shall  prohibit  any  person  or  persons, 
whether  singly  or  in  concert,  from  terminating  any  relation  of  employment, 
or  from  ceasing  to  perform  any  work  or  labor,  or  from  recommending,  advising, 
or  persuading  others  by  peaceful  means  so  to  do ;  or  from  attending  at  any 
place  where  any  such  pierson  or  persons  may  lawfully  be,  for  the  purpose  of 
peacefully  obtaining  or  communicating  information,  or  from  peacefully  per- 
suading any  person  to  work  or  to  abstain  from  working;  or  from  ceasing  to 
patronize  or  to  employ  any  party  to  such  dispute,  or  from  recommending, 
advising,  or  persuading  others  by  peaceful  and  lawful  means  so  to  do ;  or 
from  paying  or  giving  to,  or  withholding  from,  any  person  engaged  in  such 
dispute,  any  strike  benefits  or  other  moneys  or  things  of  value ;  or  from 
doing  any  act  or  thing  which  might  lawfully  be  done  in  the  absence  of  such 
dispute  by  any  party  thereto ;  nor  shall  any  of  the  acts  specified  in  this 
paragraph  be  considered  or  held  to  be  violations  of  any  law  of  the  United 
States:  Provided,  That  nothing  in  this  paragraph  shall  be  construed  in  any 
proceeding,  civil  or  criminal,  under  the  antitrust  laivs  to  make  lawful  any 
combination,  contract,  or  conspiracy  in  constraint  of  trade  having  as  its  purpose 
one  or  more  of  the  objects  ivhich  are  defined  in  section  6  as  not  being  legitimate 
objects  of  a  labor  organization. 

Act  of  October  15,  1914,  Entitled  "An  Act  To  Supplement  Existing  Laws 
Against  Unlawful  Restraints  and  Monopolies,  and  for  Other  Purposes" 

Sec.  6.  The  labor  of  a  human  being  is  not  a  commodity  or  article  of  commerce. 
Nothing  contained  in  the  antitrust  laws  shall  be  construed  to  forbid  the  existence 
and  operation  of  labor,  agricultural,  or  horticultural  organizations,  instituted 
for  the  purposes  of  mutual  help,  and  not  having  capital  stock  or  conducted  for 
profit,  or  to  forbid  or  restrain  individual  members  of  such  organizations  from 
lawfully  carrying  out  the  legitimate  objects  thereof;  nor  shall  such  organiza- 
tions, or  the  members  thereof,  be  held  or  construed  to  be  illegal  combinations 
or  conspiracies  in  restraint  of  trade,  under  the  antitrust  laws :  Provided,  how- 
ever, That  it  shall  not  be  within  the  legitimate  objects  of  labor  organizations  or 
the  officers,  representatives,  or  members  thereof,  to  make  any  contract,  or  to 
engage  in  any  combination  or  conspiracy,  in  restraint  of  commerce  if  one  of 
the  purposes  or  a  necessary  effect  of  such  contract,  combination,  or  conspiracy 
is  to  join  or  combine  with  any  person  to  fix  prices,  allocate  customers,  restrict 
production,  distribution,  or  competition,  or  impose  restrictions  or  conditions, 
upon  the  purchase,  sale,  or  use  of  any  product,  material,  machine,  or  equipment, 
or  to  engage  in  any  concerted  activity  declared  to  be  unlaicful  under  section  1% 
of  the  National  Labor  Relations  Act,  as  amended. 


Federal  Coerupt  Practices  Act,  1925 

Sec.  313.  It  is  unlawful  for  any  national  bank,  or  any  corporation  organized  by 
authority  of  any  law  of  Congress,  to  make  a  contribution  or  expenditure  in  con- 
nection with  any  election  to  any  political  office,  or  in  connection  witli  any  primary 
election  or  political  convention  held  to  select  candidates  for  any  of  the  foregoing 
offices,  or  for  any  candidate,  political  committee,  or  other  person  to  accept  or 
receive  any  contribution  prohibited  by  this  section.  Every  corporation  or  labor 
organization  which  makes  any  contribution  or  expenditure  in  violation  of  this 
section  shall  be  fined  not  more  than  $5,000 ;  and  every  officer  or  director  of  any 
corporation,  or  officer  of  any  labor  organization,  who  consents  to  any  conti-ibution 
or  expenditure  by  the  corporation  or  labor  organization,  as  the  case  may  be,  in 
violation  of  this  section  shall  be  fined  not  more  than  $1,000  or  imprisoned  for  not 
more  than  one  year,  or  both.  For  the  purposes  of  this  section  "labor  organiza- 
tion" shall  have  the  same  meaning  as  under  the  National  Labor  Relations  Act. 


876 
MINORITY  REPORT 

IXTRODUCTOET 

As  the  minority  of  this  committee  we  protest  most  strongly  against 
the  tactics  adopted  by  the  majority  in  I'cporting  out  this  bill.  No  general 
meetings  of  the  committee  were  held  to  discuss  the  proposed  measure 
and  we  have  therefore  had  no  opportunity  to  make  our  views  known. 
We  first  received  copies  of  the  bill  on  April  10,  1947,  with  a  statement 
that  any  minority  report  which  we  cared  to  submit  should  be  available 
by  April  12.  Since  the  proposed  committee  bill  contained  66  pages  of 
text,  covering  proposals  which  have  the  most  far-reaching  consequences 
upon  our  industrial  and  labor  policies,  upon  the  development  of  rela- 
tions between  the  Federal  Government  and  the  States,  upon  the  func- 
tioning of  important  departments  of  the  Government  and  upon  the 
well-being  of  our  people,  it  has  been  manifestly  impossible  for  us,  in 
preparing  this  minority  report,  to  consider  its  provisions  with  the 
deliberation  which  the  importance  of  the  subject  requires.  Hence,  we 
do  not  consider  this  in  any  sense  a  connnittee  bill. 

It  does  not,  however,  require  mature  reflection  to  realize  that  these 
proposals  are  deliberately  designed  to  wreck  the  living  standards  of 
the  American  peo])le.  Under  the  false  guise  of  "correcting  la1)or  abuses*' 
this  bill  is  designed  to  so  weaken,  as  in  effect  to  repeal,  the  National 
Labor  Relations  Act.  By  making  practically  all  strikes  unlawful  it 
repeals  the  Norris-LaGuardia  Act,  signed  by  President  Hoover.  By 
removing  the  protection  of  the  Clayton  Act  from  practically  all  trade- 
union  activity,  it  makes  trade  unions  and  their  members  subject  to  suits 
for  treble  damages  under  the  Sherman  Antitnist  Act  of  1890.  It  revives 
the  common  law  doctrine  of  conspiracy  against  workers  who  band 
together  to  protect  their  living  standards  and  thereby  throws  the  law 
back  to  where  it  was  in  England  in  the  late  1700's.  This  bill  does  not 
merely  wipe  out  labor's  gains  under  the  beneficient  administration  of 
President  Roosevelt;  it  turns  the  clock  of  history  back  at  least  a  century 
and  a  half,  and  eliminates  safeguards  and  protections  which  both  Re- 
publican and  Democratic  Congresses  have  sponsored  for  generations. 

It  undertakes  to  do  this  at  a  time  when  rising  price  levels  have  begim 
to  squeeze  the  American  worker  dry.  It  does  not  propose,  as  the  answer 
to  our  economic  problems,  the  hope  of  a  rising  standard  of  living  made 
possible  by  our  enormously  increased  productivity.  It  does  not  propose 
to  treat  with  fairness  those  millions  of  American  workers  who  con- 
tributed so  signally  to  our  victory  in  war  and  our  reconversion  to  peace. 
It  only  proposes  to  swell  the  coffers  of  gigantic  industrial  combinations 
by  rendering  labor  impotent. 

By  placing  heavy  penalties  upon  industry-wide  bargaining  this  bill 
forces  workers  to  compete  with  each  other  to  see  which  can  work  for 
the  lowest  wages.  It  forces  the  fair-minded  employer  to  cut  his  wages 
to  the  level  of  his  worst  sweat-shop  competitor.  It  strikes  from  the  hand 
of  labor  its  most  effective  weapon — the  right  to  strike.  It  discourages 
collective  bargaining  by  encouraging  individual  bargaining,  though 
our  experience  from  1920  to  1929  proved  that  individual  bargaining 
can  only  result  in  reduction  of  wages  and  consequent  depression.  It 
revives  company  unionism  as  a  method  by  which  the  employer  may  sit 
on  both  sides  of  the  bargaining  table.  It  liunps  together  for  punitive 
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action  the  criminal  or  slothful  employee  and  the  honest  and  conscien- 
tious ^vorker;  it  deprives  the  patriotic  citizen  of  long-established  rights 
in  order  to  punish  the  misguided.  The  bill  is  not  designed  to  help  em- 
ployers but  to  punish  labor.  It  strikes  at  the  established  Federal  policy 
of  encouraging  collective  bargaining,  to  make  of  the  Federal  Govern- 
ment a  mere  police  court,  taking  over  functions  which  have,  with  few 
exceptions,  been  well  handled  b}^  States  and  local  communities. 

While  preaching  economy,  the  majority  would  enormously  increase 
the  size  of  the  Federal  establishment  devoted  to  the  handling  of  labor 
problems.  "While  denouncing  bureaucracy,  the  majority  would  set  up 
two  new  independent  agencies  within  the  executive  branch  of  the  Gov- 
ernment. While  they  decry  Federal  intervention  in  local  affairs,  the 
majority  would  transfer  from  State  and  local  authority  to  the  Federal 
Government,  or  would  duplicate  within  the  Federal  Government,  mat- 
ters traditionally  left  to  State  action.  "^Miile  purporting  to  defend  free 
enterprise  and  free  collective  bargaining,  the  majority  would  throw 
about  employers,  employees,  and  trade-unions  shackles  not  heretofore 
proposed  in  any  legislative  assembly  in  the  country.  While  pretending 
to  seek  industrial  peace,  the  majority  have  included  in  their  bill  pro- 
posals which  would  unsettle  labor  relations,  make  illegal  countless  here- 
tofore accepted  industrial  practices,  destroy  many  well-recognized  legal 
rights,  and  bring  to  labor  relations  a  confusion  and  chaos  which  must 
result  in  bitter  and  costly  strikes. 

The  President's  Proposals 

Under  the  g-uise  of  punishing  a  few  labor  leadere,  the  majority  bill 
strikes  down  many  legitimate  rights  of  the  rank  and  file  of  labor.  It 
wholly  ignores  the  warning  voiced  by  President  Truman  in  his  State  of 
the  Union  Message  to  the  Congress  on  January  6, 1947,  that — 

*  *  *  We  must  not,  under  the  stress  of  emotion,  endanger  our  American  free- 
doms by  taking  ill-considered  action  whicli  ^-111  lead  to  results  not  anticipated  or 
desired. 

In  reporting  the  bill  the  majority  has  paid  little  attention  to  the  evi- 
dence before  the  committee  on  the  score  of  major  problems  in  labor 
relations  and  labor  disputes  dealt  with  in  the  bill.  This  bill  could  have 
been  written  by  the  would-be  destroyers  of  organized  labor  i  list  as  well 
before  as  after  the  hearings.  ^ 

It  is  not  our  contention  that  this  field  is  not  a  proper  subject  for  fair, 
carefully  developed  legislation.  We  take  the  position  that,  as  Presi- 
dent Truman  said  in  his  State  of  the  Union  Message : 


"fe^ 


We  should  enact  legislation  to  correct  certain  abuses  and  to  provide  additional 
governmental  assistance  in  bargaining.  But  we  should  also  concern  ourselves 
with  the  basic  causes  of  labor-management  difficulties. 

That  message  first  outlined  certain  immediate  steps  to  be  taken :  (a) 
Legislation  to  prevent  jurisdictional  strikes  intended  to  compel  em- 
ployers to  bargain  with  a  minority  union  instead  of  the  majority 
unions  in  their  plants;  (b)  le^slation  to  provide  for  peaceful  and 
binding  determinations  of  jurisdictional  disputes  over  which  union 
is  entitled  to  perform  a  particular  work  task:  (c)  legislation  to 
prohibit  secondary  boycotts  "when  used  to  further  jurisdictional  dis- 
putes or  to  c<)mpel  employers  to  violate  the  National  LaborRela- 
tions  Act";  and  (d)  legislation  to  provide  for  fuial  and  binding  arbi- 
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tration  of  disputes  concerning  the  interpretation  of  the  terms  of 
collective-bargaining  agreements. 

As  the  second  point  in  his  program,  equally  as  important  as  the  first 
the  President  urged  the  strgenthening  of  facilities  within  the  Depart- 
ment of  Labor  for  assisting  the  processes  of  free  and  voluntary  col- 
lective bargaining.  As  the  message  stated : 

*  *  *  There  is  need  for  integrated  governmental  machinery  to  provide  the  suc- 
cessive steps  of  mediation,  voluntary  arbitration,  and — ultimately  in  appropriate 
cases — ascertainment  of  the  facts  of  the  dispute  and  the  reporting  of  them 
to  the  public.  Such  machinery  would  facilitate  and  expedite  the  settlement  of 
disputes. 

Point  3  of  the  President's  program  called  for  broadening  Federal 
programs  of  social  legislation  to  alleviate  the  causes  of  workers'  in- 
security. The  President  pointed  out : 

On  June  11, 1946,  in  my  message  vetoing  the  Case  bill,  I  made  a  comprehensive 
statement  of  my  views  concerning  labor-management  relations.  I  said  then, 
and  I  repeat  now,  that  the  solution  of  labor-management  difficulties  is  to  be 
found  not  only  in  legislation  dealing  directly  with  labor  relations  but  also  in  a 
program  designed  to  remove  the  causes  of  insecurity  felt  by  many  workers  in 
our  industrial  society.  In  this  connection,  for  example,  the  Congress  should 
consider  the  extension  and  broadening  of  our  social-security  system,  better 
housing,  a  comprehensive  national-health  program,  and  provision  for  a  fair 
minimum  wage. 

Finally,  the  President  urged  creation  of  a  temporary  joint  commis- 
sion to  inquire  into  the  entire  field  of  labor-management  relations, 
composed  of  12  Members  of  Congress  chosen  by  the  Congress  and  8 
members  representing  the  public,  management,  and  labor  appointed 
by  the  President.  He  suggested  that  this  commission  investigate  and 
make  recommendations  on  certain  subjects  such  as  (1)  Nation-wide 
strikes  in  vital  industries  affecting  the  public  interest;  (2)  methods 
and  procedures  for  carrying  out  the  collective-bargaining  process; 
and  (3)  the  underlying  causes  of  labor-management  disputes. 

The  undersigned  believe  that  the  procedures  recommended  by  the 
President  represent  a  somid  approach  to  the  problem  of  legislation 
designed  to  facilitate  settlement  of  labor  controversies  with  a  minimum 
of  strikes  and  other  work  stoppages.  The  approach  followed  by  the 
majority  of  this  committee  is  inconsistent  with  the  steps  recommended 
by  the  President  at  every  point. 

The  majority  bill  strikes  out  against  alleged  abuses  in  all  directions. 
The  majority  is  uot  content  to  prohibit  jurisdictional  strikes  and  dis- 
putes; it  would  wholly  destroy  labor's  right  to  strike  as  an  organiza- 
tional weapon.  It  wholly  fails  to  distinguish  between  justified  and 
unjustified  secondary  boycotts  and  bans  all  boycotts  indiscriminately. 
Instead  of  providing  for  binding  arbitration  of  questions  concerning 
the  meaning  of  contract  terms  it  opens  the  Federal  courts  wide  to 
suits  for  breach  of  contract  without  regard  to  the  ordinary  prerequisites 
of  Federal  jurisdiction,  such  as  the  requirement  that  the  amount  in 
controvers}-  must  exceed  $3,000  and  the  constitutional  stipulation  limit- 
ing suits  in  the  Federal  courts  to  cases  arising  under  the  Constitution 
or  the  laws  of  the  United  States  or  involving  diversity  of  citizenship. 

Far  from  strengthening  the  facilities  of  the  United  States  Concilia- 
tion Service  in  the  Department  of  Labor,  the  majority  would  remove 
these  facilities  from  this  Department.  Instead  of  bringing  greater 
order  and  effectiveness  into  the  Government's  activities  in  the  promo- 
tion of  stable  labor .  relations   and   peaceful   settlement   of   labor- 
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management  disputes,  they  would  create  a  multiplicity  of  new  agencies 
liandling  such  matters,  including  even  the  courts,  and  would  promote 
disorder  and  confusion. 

Little  has  been  heard  in  this  committee  of  measures  designed  to 
remove  causes  of  workers'  insecurity.  Yet,  such  measures  are  pending 
action  by  this  committee. 

Finally,  this  committee  has  had  before  it  since  January  23,  1947, 
House  Joint  Eesolution  83,  which  would  create  a  temporary  labor 
relations  commission  to  make  a  study  and  recommendations  concern- 
ing labor  relations  along  lines  proposed  by  the  President  in  his  mes- 
sage. No  action  has  been  taken  by  the  majority  to  report  legislation 
authorizing  such  a  study.  The  undersigned  believe  that  such  a  study 
is  an  essential  preliminary  to  any  Federal  legislation  designed  to 
promote  labor-management  peace  and  stability  which  will  be  fair  to 
the  public,  to  management,  and  to  labor  alike. 

Instead,  the  majority  proposes  to  deal  with  the  whole  problem  now 
in  a  single  bill,  without  study,  without  fair  or  adequate  consideration. 
They  have  (A)  proposed  a  bill  which  completely  rewrites  the  National 
Labor  Relations  Act  and  which  incorporates  into  this  act  provisions 
which  change  its  entire  structure  and  destroy  its  purpose.  In  addi- 
tion, they  would  (B)  wipe  out  the  existing  Conciliation  Service  in 
the  Department  of  Labor  and  establish  a  new  agency  to  handle  con- 
ciliation and  mediation  of  labor  disputes  for  the  Federal  Government. 
Finally,  (C)  they  propose  a  number  of  miscellaneous  legislative  pro- 
visions relating  to  the  application  of  the  antitrust  laws  to  labor  unions, 
suits  by  and  against  imions  in  the  Federal  courts,  regulation  of  unions 
and  filing  of  financial  statements,  and  restrictions  on  political  contribu- 
tions by  labor  miions.  The  destnictive  nature  of  these  measures  can 
best  be  understood  by  discussing  them  by  titles  and  sections. 

A.  National  Labor  Eelations  Act  Amendments 

DECLARATION   OF  POLICY 

Section  1(a)  contains  a  short  title  and  declaration  of  policy  of  the 
act  and  title  I,  section  101,  section  1,  contains  a  statement  of  policy  of 
the  National  Labor  Relations  Act  as  amended.  It  is  notable  that 
neither  declaration  of  policy  places  any  emphasis  upon  the  national  in- 
terest in  encouraging  the  use  of  collective  bargaining  for  the  settlement 
of  labor  disputes,  though  it  has  long  been  recognized  that  in  a  free 
society  collective  bargaining  is  the  best  available  means  of  settling 
industrial  problems.  Title  I,  section  101,  section  1,  states  it  to  be  the 
policy  of  the  act  to  prevent  "the  commission  by  either  f  employers,  em- 
ployees, or  their  representatives]  of  unfair  labor  practices" ;  this  is  con- 
sistent with  the  approach  of  the  bill  which  would  dilute  Federal  labor 
policy  to  mere  police  measures  against  employers  and  employees, 
ratlier  than  seeking  the  establishment  of  stable  collective  bargaining 
relations. 

DEFINITIONS 

1.  Em.floyer 

Title  I,  section  101,  section  2,  contains  definitions  which  amend  in 
many  important  respects  the  present  language  of  the  National  Labor 
Relations  Act.  Section  2(2)  changes  the  definition  of  employer  (which 
now  includes  "any  person  acting  in  the  interest  of  an  employer  directly 
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or  indirectly")  to  read  "any  person  acting  as  an  agent  of  an  employer 
directly  or  indirectly."  The  apparent  intention  of  this  redefinition  is 
to  change  the  rule,  adopted  by  the  Supreme  Court  in  the  case  of  Inter- 
national Ass-n  of  Maclvinists  v.  N.L.R.B.  (311  U.S.  72),  that  an  em- 
ployer is  responsible  for  the  actions  of  his  superintendents  and  foremen 
even  though  he  might  not  be  under  the  strict  common-law  rules  of 
agency.  It  would  make  necessary  proof  that  an  employer  had  specif- 
ically authorized  his  foremen  or  superintendent  to  engage  in  unfair 
labor  practices ;  matters  which  are  easily  concealed.  In  modern  indus- 
trial enterprises  foremen  and  superintendents  are  management  to  the 
workers  under  them  and  employers  should  be  held  responsible  for 
their  actions. 

Tlie  definition  would  also  exclude  from  the  coverage  of  the  act  char- 
itable enterprises,  whicli  are  very  broadly  defined,  if  none  of  their  net 
earnings  "inure  to  the  benefit  of  an3^  private  shareholder  or  individual." 
While  the  Board  has,  generally  speaking,  not  taken  jurisdiction  of  such 
enterprises,  this  proposal  would  exclude  from  the  coverage  of  the  act 
organizations  which,  for  example,  conduct  a  large  insurance  business 
as  was  the  case  in  Polish  Natioixal  Alliance  v.  N.L.R.B.  (322  U.S.  643) . 

2.  Employee 

Section  2(3)  redefines  the  term  "employee."  Under  the  present  act, 
strikers  remain  employees  so  long  as  the  labor  dispute  is  current; 
under  this  bill  a  striker  ceases  to  be  an  employee  if  he  has  been  "replaced 
b}'  a  regular  replacement,  or  has  obtained  other  regular  and  substan- 
tially equiA^alent  employment,  or  is  receiving  unemployment  compen- 
sation from  any  State."  A  regular  replacement  is  apparently  defined 
in  the  same  section  to  exclude  strikebreakers.  Here  again  the  employer 
is  given  the  power  to  terminate  the  status  of  a  striker  by  replacing 
him.  The  bill  apparently  intends  to  discourage  States  from  paying 
unemployment  compensation  to  strikers  by  penalizing  employees  who 
accept  unemployment  compensation.  Under  the  Social  Security  Act, 
however,  the  determination  of  these  matters  was  advisedly  left  to  the 
States. 

3.  Agricultural  labor 

The  bill  adopts  the  definition  of  agricultural  labor  contained  in 
section  1426  (h)  of  the  Internal  Revenue  Code.  That  definition  covers 
services  performed  "in  handling,  planting,  drying,  packing,  packag- 
ing, processing,  freezing,  grading,  storing,  or  delivering  to  storage  or 
to  market,  any  agricultural  or  horticultural  commodity;  but  only  if 
such  service  is  performed  as  an  incident  to  ordinary  farming  opera- 
tions or,  in  the  case  of  fruits  and  vegetables,  as  an  incident  to  the 
preparation  of  such  fruits  and  vegetables  for  market."  The  effect  of 
the  amendment  is  to  exclude  from  the  present  coverage  of  the  act 
persons  employed  in  processing,  packaging,  grading,  and  all  other 
handling  operations  of  fruits,  vegetables,  and  other  agricultural 
liroducts  in  their  preparation  for  market.  This  amendment  is  not  in 
the  interest  of  farmers  but  of  the  operators  of  industrial  and  commer- 
cial processing  plants.  The  National  Labor  Relations  Board  has  care- 
fully observed  the  distinction  between  commercial  operations  and 
exemption  to  persons  who  are  actually  engaged  in  industrial 
operations. 
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4-  Collective  hargainlng 

^Section  'I  (11)  deliiies  the  terms  ''bargain  collectively"  and  "collec- 
tive bargaining.'-  As  the  Supreme  Court  has  often  pointed  out,  the 
term  "collective  bargaining"  under  the  present  act  means  the  carrying 
on  of  negotiations  in  a  good  faith  etiort  to  reach  an  agreement  cover- 
ing wages,  hours,  and  conditions  of  employment.  The  encourage- 
ment of  the  process  of  collective  bargaining  clearly  requires  that  the- 
Government  insist  that  parties  make  a  good  faith  etfort  to  reach  am 
agreement,  or,  jiut  in  another  wa^^,  that  they  not  enter  into  negotia- 
tions with  the  fixed  intention  not  to  reach  an  agreement.  Yet  nowhere 
in  the  definition  of  collective  bargaining  in  this  act  is  there  any  refer- 
ence to  good  faith.  The  parties  are  required  to  hold  at  least  five  con- 
ferences during  a  30-day  period  to  discuss  the  issues  in  the  dispute  but 
the  30-day  period  does  not  begin  to  run  until  the  first  conference  has 
been  held.  The  vague  requirement  that  this  conference  must  be  held 
within  a  '"reasonable  time"  after  receipt  of  a  proposal  by  one  party 
would  permit  a  determined  employer  to  employ  numerous  delaying 
tactics  designed  to  delay  the  start  of  this  period.  Tlie  only  recourse 
of  a  union  in  the  face  of  such  tactics  would  be  the  filing  of  an  unfair 
labor  practice  charge  before  the  Board.  After  a  long  period  necessary 
for  a  hen  ring  and  appeal  the  employer  would  be  ordered  to  bargain 
collectively.  During  this  period  the  union  would  be  denied  the  use  of 
its  only  weapon — the  strike. 

If  the  parties  could  not  reach  an  agreement  during  the  30-day 
period  the  employees  would  still  be  prevented  from  engaging  in  a 
strike  to  enforce  their  demands  because  of  further  procedural  require- 
ments which  by  their  nature  would  permit  further  delay.  Thus,  the 
employer  would  be  given  a  "reasonable  time"  to  inform  the  employees 
of  the  issues  (although  the  union  is  only  given  5  days  after  notice 
of  desire  to  hold  a  strike  vote)  and  his  last  offer  of  settlement.  And 
after  the  employees  are  so  informed  the  Administrator  is  given  a 
"i-easonable  time"  to  provide  for  the  required  secret  ballot.  Even 
if  the  Administrator  desires  to  expedite  the  balloting  t\\Q  pi-esent 
practice  of  the  majority  party  of  denying  sufficient  funds  to  labor 
agencies  in  the  executive  branch  of  the  Government  would  undoubt- 
edly make  it  impossible  to  employ  sufficient  personnel  to  hold  such 
elections  promptlv. 

A  further  weakness  in  the  bill  is  the  provision  requiring  the  union 
nnd  thp  employer  to  make  separate  submissions  of  the  issues  and 
their  positions  on  the  issues  to  the  employees.  This  method  of  pre- 
sentin;cr  the  issues  would  resolve  itself  into  a  eonfusinof  propajjanda 
campaifi-Ti  in  which  each  side  would  attemnt  to  place  his  position  in 
the  mo=t  favorable  light.  A  comparison  of  "issues"  and  "offers,"  as 
presented  by  newspaper  advertisements  durins:  a  labor  dispute,  illus- 
trntos  +^^f^  confusion  which  might  be  created  bv  this  procedure.  Tt  is 
difficult  fo  see  how  constructive  collective  bargaining  can  be  carried  on 
in  the  ftmosnhere  of  charges  and  counter  charges  which  would  be 
created  b^'  these  provisions. 

Since  under  section  8  (b)  (2)  unions  are  also  required  to  bargain 
collectivelv  with  employers,  this  subsection  means  that  neither  party 
to  the  dispute  need  do  more  than  go  through  a  pretense  of  bargaining 
before  engaging  in  a  strike  or  lock-out.  The  present  act  is  designed  to 
encourage  collective  agreements ;  this  bill  makes  collective  bargaining 
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a  matter  of  certain  formalities  to  be  complied  with  before  engaging  in 
a  strike  or  lock-out.  It  is  clear  that  its  only  effect  can  be  to  encourage 
industrial  strife,  and  discourage  the  making  of  collective  agreements. 

Section  2  (11)  (B)  (vi)  states  the  requirements  which  must  be  met 
before  a  strike  or  lock-out  is  called  and,  in  essence,  requires  the  holding 
of  a  strike  vote  in  which  employees  have  an  opportunity  to  accept  or 
reject  the  employer's  last  offer.  The  effect  of  these  provisions  is  to 
revive  the  unfortunate  experience  of  the  Smith-Connally  Act  ajid  to 
interject  the  Federal  Government  still  further  into  the  bargaijiing 
process. 

The  same  section  states  that  "Such  terms  shall  not  be  construed  as 
requiring  that  either  part}^  reach  an  agreement  with  the  other,  accept 
any  proposals  or  counterproposal,  either  in  w^hole  or  in  part,  submit 
counterproposals,  or  discuss  modification  of  an  agreement  during 
its  term  except  pursuant  to  the  express  provisions  thereof."  All  of 
these  are  delil^erately  designed  to  render  collective  bargaining  sterile 
and  ineffectual.  The  law  does  not  now  i-equire  that  either  party  reach 
an  agreement  with  tlic  other,  but  it  does  require  that  both  parties  make 
a  good  faith  effort  to  reach  an  agreement.  By  stating  the  matter 
negatively  and  by  omitting  any  requirement  of  good  faith,  the  bill 
indicates  an  apparent  hope  that  agreements  will  not  be  reached.  The 
law  does  not  now  require  either  party  to  accept  proposal  or  counter- 
proposal, either  in  whole  or  in  part;  the  legislation  as  drafted  is 
designed  to  encourage  persons  not  to  accept  proposals  or  counter- 
proposals. The  law  does  not  now  require  a  party  to  submit  counter- 
proposals, yet  an  employer  who  is  not  willing  to  make  a  proposal, 
to  embody  existing  terms  and  conditions  of  employment  in  an  agree- 
ment, may  frequently  be  said  to  be  acting  in  bad  faith.  By  negativing 
in  legislation  any  duty  to  make  counterproposals,  one  of  the  readiest 
indicia  for  determining  good  or  bad  faith  is  removed  in  enforcement 
of  the  present  statute.  We  think  it  desirable  that  parties  submit  coun- 
terproposals as  part  of  the  process  of  collective  bargaining,  and  he- 
lieve  it  highly  undesirable  to  state  that  there  is  no  duty  to  do  so.  The 
blanket  removal  of  any  obligation  to  discuss  modification  of  an  agree- 
ment during  its  term  except  pursuant  to  its  express  provisions,  is 
similarly  designed  to  discourage  employers  and  employees  from  dis- 
cussing changes  necessitated  by  unforeseen  business  or  other  exigen- 
cies. We  do  not  believe  it  desirable  in  this  over-all  fashion  to  foreclose 
the  possibility  of  peaceful  accommodatioii. 

This  section  attempts  to  limit  narrowly  the  subject  matters  appro- 
priate for  collective  bargaining.  It  seems  clear  that  the  definitions 
are  designed  to  exclude  collective  bargaining  concerning  welfare  funds, 
vacation  fmids,  union  hiring  halls,  union  security  provisions,  appren- 
ticeship qualifications,  assignment  of  work,  check-off  provisions,  sub- 
contracting of  work,  and  a  host  of  other  matters  traditionally  the 
subject  matter  of  collective  bargaining  in  some  industries  or  in  cer- 
tain regions  of  the  country.  The  appropriate  scope  of  collective  bar- 
gaining canuot  be  determined  by  a  formula;  it  will  inevitably  depend 
upon  the  traditions  of  an  industry,  the  social  and  political  climate  at 
any  given  time,  the  needs  of  employers  and  employees,  and  many  re- 
lated factors.  '\Yliat  are  proper  subject  matters  for  collective  bargain- 
ing should  be  left  in  the  first  instance  to  employers  and  trade-unions, 
and  in  the  second  place,  to  any  administrative  agency  skilled  in  the 
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field  and  competent  to  devote  the  necessary  time  to  a  study  of  indns- 
trial  practices  and  traditions  in  each  industry  or  area  of  the  country, 
subject  to  review  by  the  courts.  It  cannot  and  should  not  be  strait- 
jacketed  by  legislative  enactment. 

■7.  Supervisors 

Section  2  (12)  purports  to  define  the  meanino-  of  ''supervisor*'; 
actually,  supervisors  play  only  a  minor  role  in  this  definition,  which 
clearly  includes  all  persons  having'only  slij^ht  authority  such  as  push- 
ers, gang  bosses,  leaders,  second  liands,  and  a  host  of  similarly  placed 
persons  with  no  actual  supervisory  status.  It  is  sufficiently  broad  to 
cover  a  carpenter  with  a  helper.  In  addition,  it  would  include  time- 
study  men,  many  types  of  pay-roll  and  plant  clerks,  plant  guaixls, 
inspectors,  and  other  who  have  quite  as  much  need  of  trade-union 
organization  as  other  rank-and-file  employees.  To  deny  to  this  large 
group  of  employees  the  protection  of  the  law,  to  give  tlie  employer  the 
unlimited  right  to  discharge  them  for  union  activities  and  otherwise 
to  interfere  with  their  rights,  is  to  penalize  those  emploj'ees  who  liave 
shown  the  most  skill  and  conscientiousness  in  the  performance  of  their 
duties.  The  provisions  of  the  bill  are  so  broad  that  employers  would 
l)e  encouraged  ostensibly  to  place  man}^  employee-s  in  these  categories 
in  order  to  deprive  them  of  their  rights  under  Federal  legislation. 

It  is  estimated  that  there  are  between  4  and  5  million  men  and 
women  working  in  supervisory  jobs  in  this  Nation's  industry.  The 
riglit  of  these  employees  to  organize  and  bargain  collectively  in  a  man- 
ner which  is  insured  to  other  workers  will  be  materially  impaired  by 
the  proposed  bill.  The  recognition  of  the  necessity  for  organization  by 
workers  as  a  means  of  achieving  a  fair  share  of  the  country's  wealth 
is  the  gravamen  of  the  Natiojial  Labor  Relations  Act.  The  rejection  of 
this  principle  in  the  case  of  supervisor}^  employees  can  be  considered 
only  in  terms  of  discrimination  against  such  employees. 

Supervisory  employees,  it  is  true,  play  a  dual  role  in  our  industrial 
life.  The  fact  that  they  are,  for  some  purposes,  the  agent  of  m.anage- 
ment  does  not  derogate  from  the  companion  fact  that  even  agents  have 
an  interest  to  protect  against  their  principal.  The  identity  of  super- 
visors with  management  is  far  from  complete.  Their  worldng  condi- 
tions, wages,  and  tenure  are  determined  by  management  policy  which 
in  the  absence  of  organization  they  are  in  an  unfavorable  position  to 
op])ose.  -^ 

Tlie  issue  of  the  inability  of  the  supervisory  em]:)loyee,  who  is  union- 
ized, to  dischai'ge  his  functions  with  loyalty  and  competency  is  con- 
stantly raised.  This  issue  may  be  partially  met  by  providing  that 
supervisors  are  entitled  to  organize  and  bargain  collectively  with  their 
employers  provided  that  they  do  not  belong  to  the  union  to  which  the 
production  employees  of  the  employer  belong,  or  to  any  union  dom- 
inated or  controlled  by  the  union  to  which  the  production  employees 
belong.  The  record  of  industries  where  the  unionization  of  supervisors 
is  prevalent,  such  as  the  building  industry,  the  m.aritime  industry,  the 
printing  industry,  and  the  railroad  industry,  refute  the  suspicion  of 
conflict  and  betrayal  on  the  part  of  such  supervisors.  The  essential 
loyalties  required  of  supervisors  in  the  effective  accomplishment  of 
their  duties  are  no  more  inconsistent  with  their  interest  in  the  con- 
ditions of  their  employment  than  is  true  in  the  case  of  other  employees. 
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Reco^iition  by  the  National  Labor  Relations  Board  of  the  right  of 
supervisors  to  organize  and  bargain  collectively  has  reduced  the  num- 
ber of  strikes  by  this  class  of  employee.  To  withdraw  this  recognition 
and  with  it  the  orderly  machinery  for  achieving  organization  will  not 
eliminate  unionism  among  supervisors.  It  will  force  them  instead  to 
the  alternative  of  economic  self-help  and  in  tliis  state  of  affairs  there 
is  no  incentive  for  supervisory  employees  to  create  unions  which  would 
be  truly  autonomous  and  separated  from  the  pressures  of  union  groups 
subordinate  to  them  in  the  employment  structure. 

Section  2  (13)  defines  a  sympathy  strike  as  one  which  is  "called  or 
conducted  not  by  reason  of  any  dispute  betAveen  the  employer  and 
the  employees  on  strike  or  participating  in  such  concerted  interfer- 
ence, but  rather  by  reason  of  either  (A)  a  dispute  involving  another 
employer  or  other  employees  of  the  same  employer,  or  (B)  disagree- 
ment with  some  governmental  policy."  Under  this  definition  a  strike, 
started  in  one  department  of  an  employer's  operations  and  partici- 
pated in  by  employees  in  another  department,  would  be  a  "sympathy" 
strike.  Indeed,  if  an  employer  were  to  reduce  the  wages  of  some  few 
employees,  who  thereupon  went  on  strike,  any  employees  who  partici- 
pated with  them  because  they  felt  their  own  living  standards  endan- 
gered would  be  guilty  of  conducting  a  sympathy  strike. 

G.  Boycotts 

Section  2  (14)  defines  the  term  "illegal  boycott"  in  extremely  broad 
terms,  to  include  any  refusal  to  render  services  when  an  object  of  the 
refusal  or  threat  is  to  force  a  person  to  do  business  or  to  cease  doing 
business  with  another  person,  or  where  an  object  of  the  refusal  is  to 
force  a  jjerson  to  deal  with  or  to  cease  dealing  with  a  labor  organiza- 
tion as  the  representative  of  individuals  other  than  themselves,  or  to 
use,  install,  handle,  transport,  or  otherwise  deal  with  particular  com- 
modities by  reason  of  their  origin,  proposed  destination,  prior  or 
proposed  future  handling,  or  the  policies  or  practices  of  any  person 
not  their  employer.  Under  section  2  (14)  (C)  it  seems  clear  that  the 
lefusal  of  employees  to  work  on  commodities  produced  under  sweat- 
shop conditions,  whicli  the  employees  felt  threatened  their  own  stand- 
ard of  living,  would  be  illegal. 

Section  2(16)  defines  the  term  "monopolistic  strike"  as  one  which 
results  from  "any  conspiracy,  collusion,  or  concerted  plan  of  action 
between  employees  of  competing  employers  or  between  representatives 
of  such  employees."  This  definition  is  designed  to  implement  the  pro- 
hibitions against  industry-wnde  bargaining  which  are  discussed  in 
connection  with  section  9  of  the  bill.  The  use  of  the  emotional  terms 
"monopolistic  strike,"  "conspiracy,"  "collusion,"  and  "concerted  plan 
of  action"  cannot  disguise  the  fact  that  this  definition  is  designed  to 
strike  a  body  blow  at  the  efforts  of  trade-unions  to  improve  the  working 
conditions  of  their  members.  As  early  as  1914  the  Clayton  Act  de- 
clared that  the  "labor  of  a  human  being  is  not  a  commodity."  A  wage 
is  not  merely  a  price  paid  by  a  manufacturer  for  a  raw  material.  The 
wages  of  the  worker  represent  the  living  standard  of  our  people;  a 
demand  that  workers  compete  with  each  other  concerning  wages  is  an 
invitation  to  a  race  to  see  which  of  our  citizens  can  live  at  the  lowest 
level.  This  provision  and  those  allied  with  it  will  introduce  into  the 
law  the  common  law  of  conspiracy  which  we  had  thought  was  laid  to 
rest  by  Chief  Justice  Shaw's  famous  opinion  in  Commomoealth  v. 
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Tlimt^  in  1842.  Any  jDrohibition  of  such  action  in  concert  by  employees 
must  require  the  benevolent  employer  to  reduce  his  wages  to  the  level  of 
his  competitor  who  pays  the  lowest  wages.  We  had  supposed  that  it 
was  the  policy  of  the  United  States  to  encourage  competition  in  paying 
higher  wages  rather  than  to  place  a  premium  ux)on  payment  of  sub- 
standard wages. 

7.  Feather  hedding 

Section  2  (17)  defines  "feather-bedding  practices."  They  include 
any  etfort  to  require  an  employer  to  employ  any  person  in  excess  of 
the  number  of  employees  reasonably  required  to  perform  actual  serv- 
ices; to  pay  anything  in  lieu  of  employing,  or  on  account  of  failure 
to  employ,  any  person  or  persons  in  excess  of  the  number  reasonably 
required ;  to  pay  or  agree  to  pay  more  than  once  for  services  performed ; 
to  i)ay  for  anj^  services  which  are  not  to  be  performed ;  to  pay  for  the 
privilege  of  producing,  preparing,  manufacturing,  or  selling  any 
article  to  prevent  or  limit  its  use.  The  bill  does  not  make  clear  who  is 
to  determine  how  many  employees  are  reasonably  required  by  an  em- 
ployer. In  any  event,  either  the  employer  or  the  Government  (rather 
than  the  employees)  is  now  to  determine  these  matters,  so  that  em- 
ployees who  find,  or  think  they  find,  themselves  victims  of  a  "speed- 
up," are  to  be  left  without  remedy.  The  use  of  the  union  label  in  order 
to  protect  working  standards  is  by  these  definitions  abolished.  It  is 
noteworthy  that  no  exceptions  are  made  for  industrial  applianc^es  or 
machinery  thought  by  employees  to  present  a  physical  danger.  These 
definitions,  while  ostensibly  directed  at  certain  undesirable  or  question- 
able practices,  have  the  clear  eft'ect  of  outlawing  many  usual  and  desir- 
able trade-union  practices  for  the  protection  of  the  working  standards 
and  health  of  our  people. 

SEPARATION   OF   FUNCTIONS 

Section  3  of  the  bill  replaces  the  l^ational  Labor  Relations  Board 
with  a  new  Labor-Management  Relations  Board,  thereby  throwing 
into  the  discard  the  experience  gained  by  the  present  National  Labor 
Relations  Board  and  its  staff  over  the  past  12  years.  It  is  to  be  read 
with  section  4  of  the  bill  which  sets  up  a  new  and  independent  agency 
in  the  executive  branch  of  the  Government  to  be  known  as  the  "Ad- 
ministrator of  the  National  Labor  Relations  Act,"  The  functions 
of  the  Board  are  to  be  limited  solely  to  the  decision  of  cases  and  the 
Administrator  is  to  assume  all  of  the  investigatory  and  prosecuting 
functions  of  the  present  National  Labor  Relations  Board. 

This  so-called  "division  of  functions"  is  undesirable.  It  is  proposed 
to  divide  the  National  Labor  Relations  Board,  alone  among  admin- 
istrative agencies,  despite  the  fact  that  the  administrative  process 
is  now  firmly  imbedded  in  our  governmental  system  in  such  well- 
established  agencies  as  the  Federal  Trade  Commission,  the  Interstate 
Commerce  Commission,  Securities  and  Exchange  Commission,  Federal 
Communications  Commission,  and  many  others.  The  reasons  for  the 
adoption  of  the  administrative  process  for  enforcement  of  the  National 
Labor  Relations  Act  were  stated  by  the  Senate  Committee  on  Educa- 
tion and  Labor  in  its  report  on  the  National  Labor  Relations  Act  (re- 
port, 74t]i  Cono-..  1st  sess..  p.  15 :  see  also  pp.  5,  8,  14.  and  15)  to  be  "to 
dispel  the  confusion  resulting  from  dispersion  of  authority  and  to  es- 
tablish a  single  paramount  administrative  or  quasi-judicial  authority." 
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The  Congress  last  June,  by  unanimous  vote  of  both  Houses,  i^assecl 
the  Administrative  Procedure  Act  of  1946.  That  act  was  the  result 
of  more  than  10  years  of  careful  study  of  all  administrative  agencies, 
including  the  National  Labor  Relations  Board,  and  embodied  the 
conclusions  of  the  Attorney  General's  Committee  on  Administrative 
Procedure,  the  American  Bar  Association,  and  similar  interested 
groups.  In  that  act  the  Congress  concluded  that  an  internal  separa- 
tion of  functions  best  met  the  problem  of  fairness  and  impartiality 
in  enforcement  of  law.  No  claim  has  been  made  that  the  National 
Labor  Relations  Board  has  not  fully  complied  with  its  provisions. 
Any  proposals  for  complete  separation  of  functions  should  await  ex- 
perience under  the  Administrative  Procedure  Act,  and,  if  finally 
thought  desirable,  should  be  applied  to  administrative  agencies  gen- 
erally rather  than  to  the  National  Labor  Relations  Board  alone.  The 
final  report  of  the  Attorney  General's  committee  out  of  which  the 
Administrative  Procedure  Act  grew,  stated    (pp.   57  and   59)    the 
''hea\^  costs"  of  complete  separation  of  functions  to  include  "sub- 
stantial dangers  both  to  private  and  to  public  interests."  It  pointed  to 
danger  of  friction  and  of  a  break-down  of  responsibility  as  between 
two  complementary  agencies.  It  stated  that  "the  added  responsibility 
of  deciding  exercises  a  restraining  influence  which  limits  the  activities 
of  the  agency  as  a  whole."  An  agency  devoted  solely  to  prosecuting 
is  likely  to  be  intent  on  making  a  record  of  prosecutions  as  often  and 
as  successfully  as  possible  without  regard  to  the  consequent  harass- 
ment of  the  private  citizen.  This  proposal  would  clearly  discourage 
the  making  of  amicable  settlements,  since  prosecuting  officials  could 
no  longer  turn  to  the  deciding  branch  to  discover  applicable  policies. 
At  present  less  than  15  percent  of  National  Labor  Relations  Board 
cases  require  formal  procedures,  the  balance  being  disposed  of  on  an 
informal  basis  by  settlement,  withdrawal,  or  dismissal. 

The  hearings  before  the  committee  did  not,  in  our  opinion,  disclose 
any  abuses  arising  out  of  the  present  procedures  of  the  National 
Labor  Relations  Board.  The  proposal  for  separation  of  functions 
made  by  tlie  l^ill  would  further  complicate  and  dolav  tlie  settlement 
of  matters  which,  by  their  very  nature,  require  expeditious  handling. 

Under  section  6  of  the  bill  the  Board  and  the  Administrator  are 
authorized  to  prescribe  regulations  as  may  be  necessary  in  the  manner 
provided  for  by  the  Administrative  Procedure  Act.  This  is  a  limita- 
tion upon  the  present  authority  of  the  Board  under  the  National 
Labor  Relations  Act  "to  make,  amend,  and  rescind  such  -niles  and 
regulations"  as  may  be  necessary'  to  carry  out  its  duties.  In  consider- 
ing the  provisions  in  connection  with  section  9(h),  the  intent  of  the 
majority  is  made  abundantly  clear.  In  the  latter  sectioii  provision 
is  made  for  the  conduct  of  consent  elections  "in  conformity  with  regu- 
lations and  rules  of  decision  of  the  Board."  It  seems  clear  that  it 
is  the  intent  of  the  authors  to  eliminate  the  statutory  authority  of  the 
Board  to  issue,  in  addition  to  procedural  regulations,  sutetantive 
changes  which  under  the  Administrative  Procedure  Act  might  be 
construed  as  "substantive  niles."  Reliance  by  the  proponents  of  the 
measure  on  the  Administrative  Procedure  Act  in  this  respect  is  the 
more  striking  in  view  of  other  provisions  of  the  measure  which  effect 
a  separation  of  functions  and  impose  unworkable  and  discriminatory 
procedural  requirements  on  the  proposed  Board  and  Administrator. ' 
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EIGHTS    OF    EMPLOYEES 


In  section  7  the  bill  purports  to  guarantee  to  employees  the  right 
of  self-orii-anization  to  form,  join,  or  assist  labor  organizations,  and 
to  bargain  collectively  with  representatives  of  their  own  choosing 
or  "to  refrain  from  any  and  all  such  activity."  This  fundamental 
right  is  not  dependent  upon  legislative  enactment.  It  is  a  natural 
right  that  exists  and  existed  prior  to  passage  and  independent  of 
the  National  Labor  Relations  Act.  The  bill  would  seriously  com- 
promise this  natural  right  by  the  addition  of  language  purporting 
to  guarantee  a  specious  right  "to  refrain  from  any  and  all  such 
activity."  The  amendment  to  the  present  guaranty  is  unnecessary 
and  illogical  and  can  only  lead  to  a  serious  increase  in  litigation 
and  controversy.  Long-established  contractual  relationships  and 
mutually  satisfactory  bargaining  arrangements  of  the  vast  majority 
of  American  industry-  are  made  prey  to  the  whims  and  caprice  of 
malcontents.  Not  counting  the  inevitable  substantial  increase  in  the 
cost  of  administration  to  the  Federal  Government,  and  in  turn  to 
private  persons,  the  country  at  present  cannot  afford  the  unstabiliz- 
ing  effects  that  the  proposal  will  have  upon  our  industrial  economy. 
That  such  results  will  follow  becomes  abundantly  clear  wheii  the 
amendment  is  considered  in  connection  w^ith  sections  8(b),  2(11) 
and  7(b)  of  the  bill,  commented  on  elsewhere  in  this  report. 

Experience  before  1935  had  shown  that  most  individual  wage  earn- 
ers in  the  United  States  were  unable  to  bargain  on  an  equal  plane  with 
tlieir  employers  because  most  of  those  employers  continued  in  a  posi- 
tion of  dominance  and  used  their  superior  economic  power  to  render 
abortive  any  attempt  of  wage  earners  to  pool  their  strength.  Thus 
it  was  impossible,  to  use  the  language  of  Mr.  Justice  Holmes,  "to  estab- 
lish that  equality  of  position  between  the  parties  in  which  true  liberty 
of  contract  begins."  It  is  impossible  to  have  collective  bargaining 
until  employees  are  free  to  act  collectively  without  fear  of  employer 
retaliation.  Govei-nmental  protection  of  the  natural  rigjit  of  working 
people  to  associate  to  protect  their  interests  was  therefore  necessary  to 
convert  that  natural  right  into  an  effective  one. 

Mere  protection  of  this  right  does  not  require  its  exercise.  The 
guarantee  of  security  in  the  exercise  of  the  right  carries  with  it  the 
power  not  to  invoke  it.  There  is  no  demonstrable  need  that  this  funda- 
mental guarantee  needs  compromise  in  the  mamier  proposed  by  the 
bill.  Esj^ecially  is  this  true  when  the  negative  pro\asions  are  con- 
sidered in  conjunction  with  section  2(11),  7(b),  and  8(b)  which  in 
their  totality  render  organizational  activities  a  hazardous  pursuit  and 
collective  bargaining  a  sham. 

REGULATION   OP   UNIONS 

No  existing  Federal  legislation  attempts  to  regulate  the  internal 
affairs  of  labor  organizations.  This  bill  m.akes  detailed  provision  for 
such  regulation  and  subjects  labor  or<zanizations  to  an  external  con- 
trol of  purely  internal  functions  which  is  without  parallel  vrhen  com- 
pared to  any  other  fonn  of  volmitary  association.  This  it  seeks  to 
accomplish  in  several  wavs. 

Section  7  of  the  National  Labor  Relations  Act  is  amended  to  include 
a  provision  that  guarantees  union  members  freedom  from  unreason- 
able or  discriminatory  financial  demands  by  the  ujiion,  freedom  of 


expression  without  subjection  to  union  disciplinary  action,  and  fair 
conduct  of  the  union's  affairs  and  in  accordance  with  the  will  of  the 
majority  of  its  members.  Interference  with,  restraint,  or  coercion 
of  individuals  exercising  these  rights,  by  a  labor  union  or  its  officers 
or  agents,  constitute  an  unfair  labor  practice  under  section  8(c), 
and  then  follows  a  list  of  unfair  labor  practices  by  labor  organiza- 
tions which  result  in  an  extreme  restriction  of  the  internal  activities 
of  the  union.  The  matters  regulated  include  the  amounts  of  the  ini- 
tiation fees  and  dues,  contributions  by  members,  grounds  for  suspen- 
sions and  expulsions,  elections,  officers,  financial  records  and  reports 
to  members,  and  differences  or  controversies  on  union  and  political 
policies  and  candidates. 

These  regulatory  measures  are  not  an  appropriate  subject  for 
Federal  legislation.  Attempts  by  the  Board  to  secure  these  rights 
for  emplo3^ees  and  union  members  and  to  regulate  these  activities 
would  be  attempting  the  impossible,  i.e.,  attempting  a  regulation  of 
the  infinite  details  involved  in  the  internal  functioning  of  thousands 
of  trade-unions  having  millions  of  members.  Xo  standards  are  pro- 
vided in  the  bill  to  guide  the  Board,  and  none  exist  in  fact.  For  years 
most  of  our  State  courts  have  carefully  refrained  from  such  inter- 
ference in  the  internal  aff'airs  of  unions,  realizing  both  the  encroach- 
ment on  individual  liberty  involved  in  thus  attempting  to  regulate 
the  inner  functioning  of  voluntary  associations  and  the  sheer  im- 
possibility of  doing  so  effectively,  wisely,  and  equitably. 

Union  members  are  guaranteed  a  right  "to  freely  express  their  views, 
either  within  or  without  the  organization  on  any  subject  mattei-  with- 
out being  subjected  to  disciplinary  action  by  the  organization.*'  Such 
a  limitation  on  the  authority  of  the  organization  to  discipline  its 
members  is  an  open  invitation  to  the  rebirth  of  the  insidious  occupa- 
tion of  the  "agent  provocateur."  No  labor  organization  is  fi^ee  from 
attacks  irrespective  of  relevance,  truth  or  falsity,  or  provocation.  The 
bill  would  deny  power  to  discipline,  even  by  vote  of  the  entire  mem- 
bership, if  the  offense  is  an  ex])ression  of  views.  We  know  of  no  such 
restriction  on  any  other  type  of  organization — business,  social,  profes- 
sional, fraternal,  or  otherwise.  The  purpose  of  the  majority  is  clear: 
To  invite  disruption  of  unions  and  render  them  powerless  against  the 
tactics  of  "boring  from  within."  And  it  becomes  clearer  upon  analysis 
of  the  additional  guarantee  of  the  right  of  the  membei-s  of  the  organi- 
zation "to  have  the  affairs  of  the  organization  conducted  in  a  manner 
that  is  fair  to  its  members  and  in  conformity  with  the  free  will  of  a 
majority  of  the  members."  This  is  an  open  invitation  to  complete  and 
unlimited  control  by  the  Federal  Government  of  the  internal  affairs 
of  any  labor  organization.  It  is  clear  that  such  a  provision  openly 
invites  harassment  by  agents  of  employers  or  rival  organizations  and 
inevitably  loads  to  strife  and  destruction  of  the  organization  itself. 
Such  provisions  place  labor  organizations  under  the  constant  threat  of 


a  struggle  for  existence. 


UNFAIR  LABOR  PRACTICES 


Section  8(a)  of  the  bill  lists  unfair  \nhor  practices  of  employers. 
Although  the  bill  recites  in  sections  8 (a)  (1).  (3),  (4),  and  (5)  sub- 
stantially the  language  of  the  National  I^abor  Relations  Act,  the 
guarantees  are  more  imaginary  than  real.  Considered  in  isolation  it 
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would  appear  that  tliese  provisions  retain  at  least  in  substance  the 
present  protection  accorded  labor.  Upon  analysis,  however,  it  becomes 
abundantly  clear  that  the  guarantees  are  mere  words  without  substance 
or  reality.  Particularly  is  this  true  respecting-  section  8 (a)  (;2),  which 
is  an  unconcealed  and  open  invitation  to  the  revival  of  company  unions. 
This  view  is  corroborated  by  the  provisions  of  section  8(d)  (o).  The 
same  is  true  of  the  obligation  of  the  employer  to  bargain  collectively, 
as  provided  for  in  section  8(a)  (5).  Altliougli  the  words  of  the  National 
Labor  Relations  Act  are  substantially  retained,  it  is  necessary  to  con- 
sider them  in  connection  with  other  provisions  of  the  bill,  particularly 
sections  2(11)  and  8(b)(1). 

1.  Legalization  of  comj^any  unions 

Under  section  8(a)  (2),  the  precise  and  clear  language  of  the  Na- 
tional Labor  Relations  Act,  prohibiting  the  employer  fi-om  creating 
and  maintaining  company  unions,  and  the  abundant  Board  and  court 
precedents  giving  vitality  to  tliis  guarantee,  gives  way  to  a  confusing 
definition  that  would  permit  numerous  forms  of  employer  domination 
of  such  labor  organizations.  Instead  of  looking  to  the  substance  of 
the  matter — Is  the  organization  dominated  by  the  employer? — only 
certain  minor  pitfalls  need  be  avoided  to  legalize  organizations  actually 
under  employer  contr-ol.  If  the  organization  is  not  prevented  from 
meeting  outside  the  employer's  presence  (it  may  meet  in  his  presence) 
and  if  no  "reward,  favor,  or  other  thing  of  value"  is  given  to  a  person 
in  a  "position  of  trust"  in  the  organization,  it  is  legally  constituted. 
Fear  of  the  employer's  disfavor,  acts  of  favoritism  not  amounting  to  a 
"reward,  favor,  or  other  thing  of  value",  control  exercised  by  subtle 
and  devious  means,  are  no  longer  relevant.  This  section  amounts  to 
an  open  invitation  to  revival  of  company-dominated  unions.  Especially 
is  this  true  when  considered  in  conjunction  with  section  9(d)  (3). 

2.  Check-off 

Section  8(a)  (2)  (C)  (i)  defines  an  additional  unfair  labor  practice 
in  prohibiting  employers  from  making  deductions  from  em]>loyee"& 
compensation  for  union  dues,  etc.,  or  assisting  in  making  collections 
of  amounts  due  a  union,  unless  such  action  is  voluntarily  authorized 
in  writing  by  the  individual  employee,  who  may  revoke  such  author- 
ization upon  30  days'  notice. 

The  check-off  sj^stem,  whereby  pa3'-roll  deductions  are  made  for 
payment  to  union  organizations  of  certain  authorizt^d  funds,  is  well 
established  in  the  American  industrial  pattern  and  wides])read  in  its 
application.  In  the  manufacturing  industries  alone,  nearly  5,000,000 
Avorkers,  approximately  50  percent  of  all  workers  in  this  industry,  had 
their  dues  cliecked  off  in  1946,  as  compared  to  4,000,000  in  1945.  The 
luanufacturing  industries  which  are  predominantly  covered  by  auto- 
matic check-off  provisions  which  would  be  nullified  by  the  proposed 
legislation  are :  Aircraft  engines,  aluminum,  automobiles,  carpets  and 
rugs  (wool),  cigarettes  and  tobacco,  electrical  machinery,  hosiery, 
leather,  except  gloves  and  shoes,  meat  packing  and  slaughtering,  non- 
ferrous  smelting  and  refining,  rubber  tires  and  tubes,  steel  (basic), 
and  sugar  (beet). 

In  nonmanufacturing  industries  approximately  1,300,000  workers 
are  covered  by  check-off  provisions.  Approximately  6,000,000  workers 
of  the  14,800.000  workers  covered  under  iagreements  have  their  dues 
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cliecked  off.  Of  these,  more  than  one-half  are  under  agreements  pro- 
viding for  the  automatic  check-off.  The  effect  of  the  proposed  bill 
would  be  to  invalidate  the  check-off  provision  of  all  of  the  existing 
agreements. 

•  The  check-off  is  in  the  nature  of  a  legal  assignment  of  wages  to 
a  creditor.  It  is  a  method  of  facilitating  the  payment  by  miion 
members  of  their  union  obligations,  which  represents  a  minimum 
of  inconvenience  to  all  parties  concerned,  namely,  emplo3^er,  employee, 
and  union  organization. 

Both  in  effect  and  in  theory,  the  subject  of  the  check-off  is  a 
legitimate  subject  of  contract.  The  withdrawal  of  this  lawful  objective 
from  t]ie  area  of  collective  bargaining  imposes  a  regulation  where 
no  rational  ground  for  regulation  can  be  demonstrated  to  exist.  No 
abuse  can  be  said  to  derive  from  a  miion's  collecting  what  is  clue  it  or 
a  union  member's  paying  what  he  owes. 

The  result  of  the  proposed  section  is  to  weaken  union  organizations 
by  visiting  upon  them  inconvenience,  loss  of  time,  and  the  threat 
of  loss  of  funds  which  are  vital  to  the  maintenance  of  their  existence. 

3.  Union  welfare  funds 

Sections  (a)  (2)  (C)  (ii)  would  amend  the  National  Labor  Rela- 
tions Act  to  make  it  an  unfair  labor  practice  for  an  employer  to  assist 
any  labor  organization  through  making  payments  of  any  kind  to  such 
organization,  directly  or  indirectly,  or  to  any  fund  or  trust  established 
by  such  organization,  or  to  any  fund  or  trust  in  respect  of  the  manage- 
ment of  which,  or  the  disbursement  from  which,  such  organization  can, 
eitlier  alone  or  in  conjunction  with  any  other  person,  exercise  any  con- 
trol, directly  or  indirectly. 

We  would  have  no  objection  to  requiring  that  trust  funds  to  which 
an  employer  makes  contributions  be  jointly  controlled  by  the  employer 
and  the  union  but  under  this  bill  an  employer  would  be  forbidden  to 
contribute  to  any  fmid  over  which  the  union  has  any  control  even 
though  it  is  jointly  administered  with  the  employer.  This  result  is 
completely  unreasonaljle.  Its  full  implications  can  only  be  appre- 
ciated when  we  realize  that  health-benefit  funds  are  a  part  of  collec- 
tive-bargaining agreements  involving  more  than  15  international 
unions  covering  some  600,000  workers.  A  study  by  the  Bureau  of 
Labor  Statistics  (Health-Benefit  Programs  Established  Through  Col- 
lective Bargaining,  1945,  bull.  8-41,  p.  2)  states : 

A  little  more  than  a  third  of  the  employees  covered  by  health-benefit  programs 
included  in  this  report  are  under  plans  which  are  jointly  administered  by  the 
union  and  the  employer.  Another  third  are  covered  by  programs  for  which 
insurance  companies  assume  the  major  administrative  resxxinsibility ;  and  some- 
what less  than  a  third  are  under  those  administered  by  the  union. 

If  tlie  contracts  examined  in  this  study  are  representative,  this 
bill  would  invalidate  almost  t^^o-thircls  of  the  existing  health-benefit 
agreements.  The  resulting  industrial  unrest  is  a  factor  that  cannot 
be  igiiored. 

It  is  also  important  to  note  that  not  only  are  welfare  funds  and 
related  plans  o\-er  Avhich  the  union  has  any  control  banned  by  this 
bill;  but  such  plans  are  omitted  in  section  2  (11)  from  the  subjects 
upon  which  an  employer  is  required  to  bargain  even  when  there  is 
no  such  control.  Bj^  the  simple  expedient  of  refusing  to  discuss  health 
and  welfare  plans  an  employer  can  either  preclude  them  entirely  or, 
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what  is  more  likely,  require  that  the  union  strike  in  order  to  obtain 
them.  In  view  of  the  increasing  degree  to  which  workers  are  insist- 
inn-  on  these  provisions,  it  is  not  diflicult  to  see  how  this  measure  will 
promote  industrial  strife. 

By  bamiing  any  payments  by  an  employer  "to  assist  any  labor  or- 
ganization," this  section  would  furtliermore  throw  into  doubt  the 
legality  of  many  conmion  and  accepted  provisions  in  existing  col- 
lective-bargaining agreements.  In  many  industries,  for  example,  the 
employer  is  reciuired  to  affix  a  union  label  to  his  products.  The  em- 
ployer pays  the  miion  a  fee  for  furnishing  the  label.  The  language 
of  this  section  makes  no  exception  for  this  or  lil^e  practices.  For  a 
significant  period  of  time  after  the  enactment  of  this  bill  confusion  and 
unrest  would  reign. 

Provisions  which  deny  employees  and  organizations  the  opportunity 
to  make  voluntary  provisions  against  ilhiess  and  insecurity  can  only 
increase  reliance  upon  the  State.  In  the  interest  of  somid  govern- 
mental policy  such  dependence  upon  the  State  should  be  checked  by 
encouraging  the  formulation  and  adoption,  through  volmitary  agree- 
ment, of  plans  that  will  aid  citizens  during  periods  of  misfortune  or 
economic  distress.  Legal  proliibitions  against  such  arrangement  in- 
crease the  responsibility  of  the  Federal  Government  to  its  citizens 
m  periods  of  distress.  The  majority  fails  to  appreciate  the  serious 
implications  of  their  proposals  and  their  invitation  to  mirestricted 
Government  control  of  almost  every  aspect  of  normal  life. 

Ji.  The  closed  shop  and  union  security 

The  National  Labor  Relations  Board,  in  section  8(3),  permits  an 
employer  to  enter  into  a  closed-shop  agreement  with  the  recognized 
representative  of  a  majority  of  the  employees  in  an  appropriate  bar- 
gaining unit.  This  bill  makes  it  an  unfair  labor  practice  for  an 
employer  to  require  membership  in  a  union  as  a  condition  of  employ- 
ment. An  attempt  is  made,  however,  to  permit  a  mild  form  of  miion- 
security  arrangement,  severely  limited  in  scope  and  surrounded  by 
restrictions  which  would  have  the  effect  of  curtailing  and  substan- 
tially diluting  current  practices  and  arrangements  with  respect  to 
union  security. 

The  bill  povides  in  sections  8(d)(4)  and  9(g)  that  employees 
mav  enter  into  an  agreement  with  unions  certified  as  bargaining 
representatives  requirnig  employees  to  joni  the  union  within  30  days,, 
provided  that  such  agreement  is  not  unlawful  in  the  State  in  which 
the  contract  is  to  be  executed,  it  has  not  been  secured  by  means  of  a 
strike  or  other  interference  with  the  employer  or  threats  thereof,  and 
has  been  authorized  by  a  majority  vote  of  all  the  employees  in  the 
bargaining  unit.  The  agreement  would  be  lawful  for  a  maximum 
of  2  years,  and  could  not  operate  to  deny  employment  to  anyone  who 
has  offered  to  pay  union  dues  and  initiation  fees,  even  if  such  person 
is  denied  membership  in  or  expelled  from  the  union  for  some  other 
cause  deemed  justifiable  by  the  union,  such  expulsion  constituting  an 
unfair  labor  practice  by  the  union  unless  based  on  specified  grounds 
listed  in  the  bill. 

The  effect  of  these  provisions  would  be  to  outlaw  the  closed-shop 
provisions  in  existing  contracts  covering  millions  of  workers  ana 
would  result  in  nullifying  many  of  these  contracts  in  their  entiretv. 
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The  result  would  be  chaos  and  confusion  of  industrial  relations  in  vast 
and  vital  sectors  of  our  economy.  Union  security  agreements  have  a 
recognized  function  in  industrial  relations.  Such  agreements  prevent 
nonunion  workers  from  sharing  in  the  benefits  resulting  from  union 
activities  without  also  sharing  in  the  obligations.  They  are  a  mani- 
festation of  the  democratic  principle  of  majority  rule  and  the  sharing 
of  tlie  obligations  by  a  minoiity  in  return  for  benefits  received.  They 
prevent  the  weakening  of  labor  organizations  by  discrimination  against 
union  members,  and  eliminate  the  lowering  of  standards  caused  by 
competition  with  nonunion  workers,  and  thereby  promote  higher 
efficiency  and  productivity.  They  give  to  labor  organizations  a  sense 
of  security  from  attack  by  rivals  and  thereby  facilitate  good  relations 
with  management.  They  also  enable  union  leaders  to  devote  more 
attention  to  administration  of  collective  agreements  and  less  to  de- 
fending themselves  against  raiding. 

If  this  bill  were  designed,  among  other  things,  to  outlaw  the  closed- 
shop,  closed-union  arrangement  only,  and  to  permit  union  security 
arrangements  that  Avere  not  based  on  the  closed-union  practice,  it  has 
gone  far  beyond  what  was  needed  to  achieve  that  purpose.  An  em- 
ployee who  offers  to  pay  the  required  dues  and  initiation  fee  may  not 
be  deprived  of  or  denied  employment  by  the  employer  if  the  union 
refuses  to  grant  or  continue  his  membership.  This,  in  effect,  means  that 
the  union  is  shorn  of  its  poAver  to  discipline  its  own  members  for  good 
cause.  A  spy,  a  stool  pigeon,  an  antiunionist,  any  individual  whose  sole 
purpose  is  to  destroy  the  union  or  bring  it  into  disrepute  by  slander, 
defamation,  or  undisciplined  action,  can  continue  his  activities  with 
im})unity.  If  he  pays  his  dues  and  initiation  fee,  or  rather  offers  to 
pay  them,  expulsion  from  the  union  does  not  carry  the  penalty  of  loss 
of  employment,  and  therefore  deprives  the  union's  disciplinary  action 
of  any  element  of  sanction  or  of  deterrent  effect. 

But  even  with  respect  to  the  permitted  types  of  union  security  ar- 
rangements, unions  have  been  completely  hamstrung.  An  employer 
may  refuse  to  bargain  with  the  union  concerning  the  granting  of  such 
an  agreement,  and  his  refusal  does  not  constitute  the  unfair  labor  prac- 
tice of  refusing  to  bargain  collectively.  If  the  union  seeks  to  compel 
him  to  grant  the  permitted  form  of  union  shop  by  means  of  a  strike  or 
strike  threat,  or  other  form  of  traditional  union  pressui-e.  and  as  a 
result  succeeds  in  getting  him  to  sign  such  a  contract,  the  agreement 
is  not  only  invalid  but  the  union's  compulsive  acts  or  threats  in  effect- 
ing it  are  unfair  labor  practices.  In  other  w^ords,  union  security  ar- 
rangements can  exist  only  l)y  the  paternalistic  grace  of  the  employer. 

The  entire  argument  against  union  security  provisions  is  based  on 
a  misconception  of  the  provisions  of  the  present  law.  The  National 
Labor  Eelations  Act,  in  section  8(3),  now  provides  that  an  agreement 
requiring  union  membership  as  a  condition  of  employment  shall  not 
be  unlawful  under  Federal  law  if  (1)  the  contracting  union  represents 
a  majority  of  the  employees  concerned  and,  (2)  if  the  contracting 
union  has  not  been  assisted,  established,  or  maintained  by  any  conduct 
illegal  under  the  act.  Contrary  to  widespread  belief,  this  provision 
does  not  legalize  or  extend  the  use  of  union  security  provisions.  In  fact, 
it  limited  their  use  by  establishing  the  two  requirements  set  forth 
above,  which  did  not  exist  prior  to  the  passage  of  the  act,  the  national 
statute  has  left  the  State  laws  where  it  found  them. 
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As  Chairman  Herzog  of  tlie  National  Labor  Relations  Board  pointed 
out  in  his  testimony  before  the  committee,  in  administering  the  act, 
the  National  Labor  Relations  Board  has  consistently  construed  the 
section  narrowly  and  has  insisted  that  its  condition  be  strictly  complied 
with.  Thus  the  Board  has  found  the  imposition  of  the  requirement  of 
union  membership  as  a  condition  of  employment  to  constitute  an  un- 
fair labor  practice  where  no  agreement  existed;  where  the  agreement 
was  with  a  company-dominated  miion;  where  the  contracting  union 
did  not  represent  a  majority  of  the  employees  at  the  time  of  the  execu- 
tion of  the  contract ;  where  the  contracting  union  was  assisted  by  the 
employer;  where  the  contract  unit  was  inappropriate;  and  where  the 
contract  did  not  sufficiently  define  the  obligation  of  the  employer.  In 
addition,  where  the  parties  have  attempted  to  use  union  security 
clauses  as  a  device  for  depriving  employees  of  the  full  freedom  of  self- 
organization,  the  Boai'd,  with  the  approval  of  the  courts,  has  found 
such  abuse  to  be  unlawful.  The  effect  of  these  policies  has  been  to  dis- 
courage the  abuse  of  union  security  provisions.  The  Board  has  declared 
it  to  be  an  unfair  labor  practice  for  an  employer  to  discharge  an  em- 
ployee following  his  expulsion  from  a  union  because  he  sought  to 
select  a  new  bargaining  agent  at  a  time  reasonably  close  to  the  expira- 
tion of  the  contract,  provided  that  the  employer  knew  that  was  the 
reason  for  the  expulsion. 

Under  present  law  union  security  is  left  entirely  to  voluntary  agree- 
ment of  an  employer  and  his  employees'  representatives.  It  should 
remain  so.  Approximately  77  percent  of  all  wage  earners  covered  by 
collective  agi'eements  are  covered  by  agreements  containing  union  se- 
curity provisions.  It  needs  little  comment  to  point  out  the  dangers  to 
industrial  stability  contained  in  the  suggested  language  of  the  bill. 
Industrial  unrest  can  only  result  should  these  acceptable,  voluntarily 
executed  agreements  be  reopened  and  constricted  by  mandate  of  this 
Congress. 

5.  Denial  of  collective  hargam'mg 

Section  8(a)  (5)  makes  it  an  unfair  labor  practice  for  the  employer 
to  refuse  to  bargain  collectively  with  representatives  of  his  employees. 
In  isolation  the  obligation  appears  to  encourage  the  voluntary  settle- 
ment of  dift'erences  and  the  reaching  of  accord  wnth  employee  organi- 
zations. However,  when  considered  in  connection  with  section  2(11), 
wherein  the  terms  "bargain  collectively"  and  "collective  bargaining" 
are  defined,  it  becomes  clear  that  the  authors  of  the  bill  have  no  such 
intent.  As  we  have  pointed  out  heretofore,  the  concept  of  bargaining 
under  this  statute  merely  imposes  formalistic  procedures  before  a 
strike  or  lock-out  becomes  legal.  There  is  no  genuine  guaranty  that 
either  the  employer  or  the  employees'  organization  must  meet  in  a  free 
atmosphere  with  an  unfettered  desire  to  compose  differences  and  reach 
accord.  This  section  of  the  bill  can  only  lead  to  a  complete  reversal  of 
the  desirable  and  encouraging  trend  of  recent  years  that  has  resulted 
in  a  genuinely  harmonious  relationship  in  large  areas  of  American 
industry.  It  is,  again,  an  open  invitation  to  industrial  strife. 

6.  Coercion  from  any  source 

Section  8(b)  prescribes  unfair  labor  practices  on  the  part  of  an 
employee,  a  bargaining  representative,  or  officer  of  a  representative. 
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Section  8(b)  (1)  would  make  it  an  unfair  labor  practice  on  the  part 
of  such  persons  "by  intimidating  practices  to  interfere  with  the  exer- 
cise by  employees  of  rights  guaranteed  in  section  7(a)."  As  we  have 
already  pointed  out,  section  7(a)  purports  to  guarantee  to  employees 
their  right  to  self -organization  and  collective  activity.  It  also  need- 
lessly purports  to  guarantee  the  "right  to  refrain"  from  such  activity. 
Considered  in  connection  with  section  7(b),  the  provision  of  section 
8(b)(1)  is  the  oft-rejected  prohibition  against  "coercion  from  any 
source."  Such  proposals  are  defended  upon  the  alleged  need  to  provide 
"equal  treatment"  of  employers  and  labor  unions.  As  a  matter  of  logic, 
the  provision  will  not  operate  as  a  truly  "equalizing"  amendment  in 
practice.  It  makes  unions  and  their  agents  liable  twice  for  the  same 
offense,  once  under  State  and  once  under  Federal  law.  Employers  rim 
no  such  double  risk  for  interfering  with  the  employees'  rights.  True 
"equality"  would  require  that  improper  conduct  by  uiiions  and  their 
leaders,  now  already  subject  to  local  criminal  law  and  penalties,  should 
hereafter  result  only  in  "cease  and  desist"  orders  by  the  Board  as  do 
employer  unfair  labor  practices.  But  under  this  bill,  for  the  slightest 
interference  under  the  most  provocative  circumstances,  the  employee 
or  the  labor  organization  is  denied  protection  against  destruction. 

The  entire  argument  in  support  of  such  provisions  rests  upon  a 
misconception  of  the  need  which  gave  rise  to  the  protection  of  em- 
ployee rights.  Violence  and  intimidation  by  either  employers  or  work- 
ers are  adequately  prevented  by  the  common  law  and  do  not  require 
such  treatment.  The  proposed  amendment,  even  if  need  were  estab- 
lished, would  not  prove  particularly  useful  either  to  emploj-ers  or  to 
the  employees  whom  it  purports  to  protect  against  conduct  by  unions 
and  their  agents.  The  effective  remedy  to  such  offenses  must  be  a  sum- 
mary one :  arrest,  criminal  trial,  fine,  or  imprisonment  upon  conviction. 
An  administrative  hearing  followed  some  months  or  years  later  by  a 
cease-and-desist  order  or  deprivations  of  all  rights  under  the  act 
would  be  useless.  The  remedy  would  not  only  be  slow,  but  would  seek 
to  apply  the  administrative  techniques  of  a  remedial  statute  to  offenses 
that  call  for  a  policeman. 

We  assert  that  the  Congress  should  not  consider  the  impractical  sug- 
gestion that  the  Federal  Government  take  over  local  police  functions. 
Despite  the  apparent  failure  of  State  and  local  enforcement  officials 
to  act  effectively  to  prevent  such  misconduct  in  a  few  instances  that 
became  conspicuous,  we  assert  that  there  is  a  complete  lack  of  com- 
pelling evidence  that  they  are  generally  so  incompetent  in  liandling 
these  matters  as  to  warrant  the  Federal  Government  in  intruding  upon 
their  jurisdiction  at  great  expense  to  itself.  These  provisions  would 
require  that  the  Administrator  under  this  bill  maintain  a  tremendous 
staff  to  investigate  the  many  charges  of  this  character  that  would  be 
filed  either  on  an  original  basis  or  in  the  nature  of  countercharges  for 
employer  violations  of  existing  law  which  are  already  the  subject  of 
investigation. 

Section  8(b)(2)  would  make  it  an  unfair  labor  practice  for  a 
certified  or  recognized  labor  organization  to  refuse  to  bargain  collec- 
tively with  the  employer.  Labor  organizations  exist  for  the  purpose  of 
collective  bargaining,  and  it  has  not  been  demonstrated  that  they  have 
so  failed  to  bargain  that  Federal  legislation  is  required. 
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7.  Denial  of  right  to  strike 

Section  8(b)  (3)  would  make  it  an  unfair  labor  practice  for  a  labor 
organization  or  its  representatives  "to  call,  authorize,  engage  in,  or 
assist  an}^  strike  or  other  concerted  interference  with  an  employer's 
operations,  an  object  of  which"  is  to  compel  an  employer  to  include  in 
a  bargaining  agreement  any  provision  not  a  proper  subject  of  collec- 
tive bargaining  under  section  2(11).  Since  section  2(11),  as  already 
pointed  out,  so  modifies  and  restricts  the  scoj^e  of  collective  bargaining 
as  to  render  it  nugatory,  this  section  has  the  practical  effect  of  making 
any  form  of  self-help  an  illusion,  and  this  irrespective  of  the  employ- 
er's attitude  or  conduct.  We  can  imagine  no  more  vicious  restriction 
that  could  be  imposed  upon  legitimate  activities  of  labor  organizations. 
Tliis  section  of  tlie  bill  resurrects  the  "objectives  test"  that  character- 
ized the  unhappiest  chapter  in  American  industrial  life.  Under  this 
test  courts  were  quick  to  enter  injunctions  restricting  every  form  of 
employee  self-help.  The  provision  accomplishes  the  return  of  the  em- 
ployees to  the  helpless  state  of  complete  reliance  upon  the  emplover's 
will. 

8.  Interference  in  union  internal  affairs 

Section  8(c)  prescribes  a  proposed  code  of  conduct  for  tlie  internal 
functioning  of  labor  organizations.  It  would  make  a  failure  on  the. 
part  of  a  labor  organization  to  comply  with  certain  rigorous  stand- 
ards an  unfair  labor  practice,  subject  to  the  complaint  of  either  em- 
ployer or  employee.  The  section  proposes  to  make  it  an  unfair  labor 
practice  for  a  labor  organization  to  interfere  with  the  rights  guaran- 
teed in  section  T(b).  This  provision  is  the  frequently  rejected  "coer- 
cion from  any  source"  proposal  and  is  commented  on  elsewhere  in  this 
report. 

Sections  8  (c)  (2),  (3),  (4),  (5),  (6),  (8),  and  (10)  are  bottomed 
on  the  fallacious  assumption  that  union  members  are  incapable  of 
exercising  their  membership  rights  to  accomplish  internal  reforms 
desired  by  a  majority.  They  provide  the  opportunity  for  the  employer, 
the  "agent  provocateur",  and  malcontents  constantly  to  harass  a  labor 
organization  for  any  or  no  cause.  Democratic  trade-unionism  finds  its 
only  real  guaranty  in  the  interest  and  activity  of  its  members ;  it  is  not 
to  be  imposed  by  governmental  fiat.  To  the  extent  that  the  bill  weakens 
trade-unions,  it  strikes  an  effective  blow  at  trade-union  democracy  and 
worker  interest.  It  kills  the  spirit  of  democracy  and  retains  shallow 
forms. 

9.  Denial  of  union  security 

Section  8  (c)  (7)  proposes  drastic  limitations  on  the  right  of  or- 
ganizations to  bargain  with  the  employer  respecting  union  security. 
The  quest  on  the  part  of  labor  unions  for  some  form  of  organizational 
security  initially  was  made  necessary  by  the  intransigent  attitude  of 
employers  in  their  opposition  to  union  activity.  It  is  not  exclusively 
born  of  necessity  but  represents  also  the  logical  development  of  trade- 
union  acti^dty. 

10.  Free  speech 

Section  8(d)  (1)  pro^ddes  that  it  shall  not  constitute  evidence  of  an 
unfair  labor  practice  to  express  "any  ^dews,  arguments,  or  opinions" 
in  written,  printed,  or  visual  form  if  the  expression  by  its  own  terms 
does  not  threaten  force  or  economic  reprisal. 
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The  right  to  express  an  opinion  is  a  constitutional  one.  In  N.L.R.B. 
V.  Vlrgima  Electric  &  Power  Co.  (314  U.S.  469),  and  N.L.R.B.  v. 
American  Tube  Bending  Co.  (134  F.  2d  993  (C.C.A.2),  certiorari 
denied  320  U.  S.  768),  it  was  held  that  the  first  amendment  protects 
an  employer's  expressions  of  noncoercive  opinion  to  his  employees 
respecting  union  organization. 

These  decisions  have  guided  the  present  Board.  In  its  own  most 
recent  case  on  the  subject,  Matter  of  Bausch  and  Lovib  Optical  Com- 
pany (72  N.L.R.B.  No.  21)  the  Board  held  that  an  employer's  dis- 
tribution to  his  employees  of  an  extremely  vigorous  antiunion  pam- 
phlet, entitled  "Let's  Face  the  Facts,"  was  not  an  unfair  labor  practice. 
The  Board  said : 

The  pamphlet  on  its  face  contains  no  coercive  statements,  but  consists  essen- 
tially of  statements  disparaging  imions  and  of  expressions  of  opinion  as  to  the 
disadvantages  of  labor  organization — statements  which  standing  alone,  are  pro- 
tected by  the  constitutional  guaranty  of  free  speech.  Nor  are  the  statements 
coercive  when  evaluated  in  the  context  in  which  they  were  made. 

But  these  provisions  go  far  beyond  mere  protection  of  an  admitted 
constitutional  right.  By  saying  that  statements  are  not  to  be  con- 
sidered as  evidence,  they  insist  that  the  Board  and  the  courts  close 
their  eyes  to  the  plain  implications  of  speech  and  disregard  clear  and 
probative  evidence.  In  no  field  of  the  law  are  a  man's  statements  ex- 
cluded as  evidence  of  an  illegal  intention.  Here,  again,  a  deep-seated 
intention  to  protect  employers  in  the  commission  of  unfair  labor  prac- 
tices is  evident.  Here,  again,  the  laudable  purpose  of  protecting  free 
speech  cloaks  an  evil  design  to  encourage  unfair  labor  practices  by 
employers. 

11.  Legalization  of  company  unions 

Section  8(d)(3)  provides  that  if  there  is  no  union  certified  or 
recognized  that  it  shall  not  be  illegal  for  the  employer  to  form  and 
maintain  a  committee  of  employers  to  discuss  wages,  hours,  and  other 
working  conditions.  Such  a  committee  could  only  be  the  nucleus  for  a 
company-dominated  organization.  It  is  tlie  beginning  of  the  imposi- 
tion on  employees  of  many  employers'  desire  for  a  subservient  labor 
organization.  Since  a  condition  precedent  to  the  employer's  freedom  to 
organize  a  company  union  is  that  no  organization  be  certified  or  rec- 
ognized, the  proposal  is  designed  as  a  protection  to  those  employers 
whose  employees  have  not  as  yet  begun  organizational  activities.  It  is 
aimed  directlv  at  current  organizing  drives  and  will  resurrect  and 
legitimatize  those  employee-representation  plans  so  familiar  prior  to 
the  passage  of  the  National  Labor  Relations  Act.  Employers  by  this 
section  are  authorized  to  establish  organizations  which  the  Supreme 
Court  has  stated  are  "incapable  of  functioning  as  bargaining  repre- 
sentatives of  employees''  {N.L.R.B.  v.  Pennsylvania  Greyhound 
Zmes,303U.  S.  261). 

Section  8(d)  (4),  in  connection  with  section  9(g),  sets  forth  con- 
ditions under  which  limited  forms  of  union  security  may  be  obtained. 
As  heretofore  indicated,  a  variety  of  restrictions  against  union  security 
make  such  provisions  meaningless. 

REPRESENTATIVE    CASES 

Section  9(a)  of  the  bill  changes  the  language  of  the  present  act  to 
give  individual  employees  or  groups  of  employees  the  right  to  settle 
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grievances  with  their  employer  "without  the  intervention  of  the  bar- 
gaining representative  if  the  settlement  is  not  inconsistent  with  the 
terms  of  the  collective-bargaining  agreement  then  in  efi'ect."  This  pro- 
vision makes  readily  available  to  employers  a  means  of  undermining 
the  status  of  the  duly  chosen  bargaining  representative,  by  favoring 
antiunion  on  nonunion  employees  in  the  settlement  of  grievances  with- 
out the  intervention  of  the  duly  chosen  majority  representative.  It  can 
quickly  be  made  clear  to  employees  that  their  interests  lie  in  deserting 
the  union. 

Sections  9  (c)  and  (d)  of  the  bill  set  up  substantial!}'  new  pro- 
cedures for  the  handling  of  representation  cases.  In  brief,  they  allow 
petitions  to  be  filed  at  any  time  by  employee  representatives,  by  em- 
ployees, or  by  employers,  which  the  Administrator  is  required  to  in- 
vestigate. If  he  believes  that  "a  question  of  representation  affecting 
commerce  exists,"  the  application  for  an  election  is  to  be  transmitted 
to  the  Board,  which  shall  hold  a  hearing,  and  if  it  finds  that  "a  ques- 
tion of  representation  affecting  commerce  exists,"  shall  direct  that  a 
secret  ballot  be  held. 

With  a  few  strokes,  these  provisions  destroy  much  well-settled 
Board  doctrine  looking  toward  the  maintenance  of  stabilitv  in  collec- 
tiA^e-bargaining  relationships.  The  present  rule  of  the  Board  that  elec- 
tions will  not  be  held  during  the  life  of  a  valid  contract  is  discarded, 
as  are  all  other  rules  designed  to  protect  established  collective-bargain- 
ing relationships.  The  only  discretion  left  to  the  Administrator  or  the 
Board  is  to  determine  whether  a  question  of  representation  affecting 
commerce  exists;  having  found  that  fact,  the  Administrator  must 
transfer  the  case  to  the  Board  and  the  Board  must  direct  the  handling 
of  an  election.  About  80  percent  of  the  election  cases  now  filed  with 
the  Board  are  disposed  of  by  consent  election,  withdrawal,  or  dis- 
missal. Under  the  procedures  here  contemplated,  this  percentage 
would  be  substantially  reduced. 

Under  section  9(c)  (2)  employees  may  at  any  time  (as  is  confirmed 
by  the  language  of  sec.  9(c)  (7) ),  present  a  petition  claiming  that  the 
certified  bargaining  representative  no  longer  represents  a  majority  of 
employees.  This  provision  is  a  deliberate  effort  to  undermine  the  status 
of  a  collective-bargaining  representative  at  any  time  after  a  cerification 
has  been  issued,  contrary  to  the  rule  adopted  by  the  Board  and  enforced 
by  the  courts  that  certifications  are  normally  effective  for  a  period  of 
1  year.  Even  during  the  life  of  a  valid  contract  employees  may  thus 
undertake  to  repudiate  their  representative.  Xo  provision  could  more 
clearly  serve  to  point  up  the  dominant  purpose  of  this  legislation;  to 
break  up  trade-unions  as  rapidly  and  with  as  few  impediments  as 
possible. 

DENIAL    OF    INDUSTRY-WIDE    BARGAINING 

Section  9(f)  precludes  the  Board  from  certifying  a  single  union  as 
tlie  representative  of  employees  of  competing  employers,  subject  to 
extremely  minor  exceptions.  This  is  further  designed  to  implement  the 
provisions  against  industry-wide  bargaining  upon  which  we  have  al- 
ready commented.  The  language  of  this  section  which  makes  such 
representation  legal  "if  the  collective  bargaining,  concerted  activities, 
or  terms  of  collective  bargains  or  arrangements  of  such  representatives 
are  not  subject,  directly  or  indirectly,  to  common  control  or  approval," 
makes  it  clear  that  the  sponsors  of  this  bill  desire  bargaining  only  on 
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an  individual  employer  basis.  Under  the  realities  of  modern  industiial 
life,  any  such  proposal  is  pure  fantasy.  It  disregards  the  fact  that  em- 
ployers compete  with  one  another,  both  as  to  the  price  and  quality  of 
their  product,  and  for  labor.  It  is  unthinkable,  for  example,  that  the 
large  automobile  manufacturei-s,  all  of  whom  compete  for  labor  in  the 
Detroit  market,  can  pay  apprecia,bly  different  wages.  Yet,  tliis  provi- 
sion would  necessarily  mean  that  the  wage  levels  of  entire  indiistries 
would  be  forced  down  to  the  lowest  level  which'anv  substantial  iiroup 
of  employees  Vv^ere  inclined  to,  or  could,  accept. 

Under  this  subsection  of  the  bill  a  union  that  has  been  designated  as 
collective-bargaining  representative  of  the  employees  of  any  employer 
would  be  ineligible  to  be  certilied  as  the  representative  of  the  employees 
of  any  competing  employer,  unless  the  emplo^^ees  involved  are  less  than 
100  in  number  and  the  plants  of  the  euiployers  involved  are  less  than  50 
miles  apart.  A  provision  more  inconsistent  with  the  policy  of  the  bill  set 
out  in  section  1,  to  minimize  industrial  strife  and  to  encourage  peaceful 
settlement  of  labor  disputes,  could  scai'cely  be  imagined.  Before  assess- 
ing the  probable  effects  that  would  follow  from  the  enactment  of  such 
legislation,  it  might  be  well  to  consider  the  situation  today  vv'ith  respect 
to  industry-wide  bargaining.  Set  forth  below  is  a  compilation  recently 
made  bv  the  Bureau  of  La])or  Statistics  and  presented  bv  tlie  Secretary 
of  Labor  in  his  appearance  before  this  committee,  entitled  ''Area  of 
Bargaining  With  Associations  and  Groups  of  Employers,"  which 
shows  the  industries  of  importance  which  bargain  on  a  national  or 
industry-wide  scale,  those  which  bargain  by  geographic  or  regional 
areas,  and  those  bargaining  within  a  city,  comity,  or  metropolitan  area. 


Bargaining  on  a  national  or 
industrywide  scale 


Bargaining  by  geograpriic 
(regional)  areas 


Bargaining  within  a  city,  county, 
or  metropolitan  area 


Elevator  installation  and  repair 

Installation  of  automatic  sprinklers 

Glass  and  glassware 

Pottery  and  related  products 

Wallpaper 

Coal  mining 

Stoves 


Dyeing  and  finishing  textiles  i 
Fishing 

Canning  and  preserving  foods  ' 
Leather  (tanned,  curried,  and  finished)' 
Hosiery 
Longshoring  ' 
Maritime 
Lumber  i 
Metal  mining 

Nonferrous  metals  and  products, 
except  jewelry  and  silverware  ' 
Shoes,  cut  stock  and  findings  ' 
Paper  and  pulp 


Beverages,  nonalcoholic 

Baking 

Clothing,  men's  2 

Book  and  job  printing  and  publishing 

Building  service  and  maintenance 

Clothing,  women's  - 

Dairy  products 

Confectionery  products 

Constuction 

Cotton  textiles 

Hotels  and  restaurant 

Knit  goods 

Furniture  2 

Jewelry  and  silverware 

Laundry  and  cleaning  and  dyeing 

Leather  products,  other 

Paper  products,  except  wallpaper 

Newspaper  printing  and  publishing 

Malt  liquors 

Meat  packing 

Silk  and  rayon  textiles 

Steel  products,  except  stoves  2 

Trades 

Tobacco 

Trucking  and  warehousing  2 


1  There  also  is  some  bargaining  on  a  city,  county,  and  metropolitan  area  basis. 

2  There  also  is  some  bargaining  on  a  regional  and  industrywide  basis. 

Apparently  the  sponsors  of  this  bill  believe  that  if  negotiations  can 
be  localized  without  interference  from  an  industry  organization  of 
employers  and  an  industry  organization  of  employees,  strikes  would 
be  prevented.  This  conclusion  seems,  in  turn,  to  assume  that  the  local 
union  and  local  membership  are  less  anxious  to  strike  than  the  heads 
of  the  international  organizations,  and  that  the  individual  employer 
is  less  anxious  to  have  a  strike  than  an  organized  group  of  employers. 
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The  experience  of  the  Labor  Department  during  the  past  year  and  a 
half  have  shown  that  this  is  not  the  case.  On  the  contrarv^  concilia- 
tors have  often  found  that  when  committees  representing  local  unions 
have  bogired  down  in  their  negotiations  with  their  employers,  repre- 
sentatives of  the  heads  of  the  international  unions  who  have  been  sent 
in  to  assist  in  the  settlement  of  the  disputes  have  succeeded  in  entering 
into  agreements  which  the  local  committees  were  unable  to  reach. 
Many  Tocal  committees  are  untrained  or  dominated  by  elements  much 
more  radical  than  those  in  the  international  organizations. 

The  impairment  of  industry-wide  bargaining  that  might  well  fol- 
low from  the  enactment  of  this  bill  would  upset  existing  collect ive- 
bargainino-  practices  which  have  proved  successful  in  many  industries 
ancTmade^important  contributions  to  industrial  peace.  As  the  table 
set  out  alxjve  indicates,  industry-wide  or  multiemployer  bargaining 
on  a  national,  rejrional  or  local  level  now  obtains  in  many  of  our 
vital  industries.  Employers  as  much  as  employees  have  benefited  from 
this  practice  and  have  testified  in  favor  of  its  continuance.  Such  widely 
varied  groups  as  the  men's  clothing  industry,  the  full-fashioned  ho- 
siery, shipbuilding,  and  the  maritime  industries  have  testified  to  the 
efficacy  of  industiy-wide  bargaining  as  a  means  of  promoting  sta- 
bility "and  peace  in  industrial  relations. 

Experience  has  also  shown  that  industry-wide  bargaining  has  macle 
a  valual^le  contribution  to  the  promotion  and  maintenance  of  fair 
standards  in  wages,  hours,  and  working  conditions,  to  the  benefit  not 
only  of  the  living  standards  of  the  wage  earners  of  this  country  but 
also  the  prosperity  of  the  employers  in  the  industry.  For  the  sta- 
bilization of  wage  rates  through  industry-wide  bargaining  has  helped 
to  discourage  unfair  competition  with  respect  to  w^age  rates  and  has 
enabled  the  great  majority  of  fair-minded  employers  to  operate  at 
the  American  level  of  fair  play  and  decency.  Any  weakening  of 
industrv^-wide  bargaining  which  would  tend  to  unstabilize  wage  rates 
and  encourage  competition  in  that  field  would  be  a  step  backward 
toward  depressing  wages,  reducing  purchasing  power  and  contribut- 
ing to  a  possible  economic  depression. 

The  weakening  of  industry-w^ide  bargaining  would  also  harm  rather 
than  serve  the  cause  of  industrial  peace  because  of  the  effects  it  might 
have  in  seriously  slowing  the  pace  of  collective-bargaining  negoti- 
ations. Parties  to  such  negotiations  would  naturally  await  the  results 
between  other  employers  and  employees  before  coming  to  terms  on 
such  important  matters  as  wages,  hours,  and  working  conditions. 

Although  the  sponsors  of  this  proposal  undoubtedly  did  not  intend 
it,  one  of  the  significant  effects  of  any  weakening  of  industry-wide 
bargaining  would  l^e  to  seriously  impair  the  bargaining  power  of 
many  employers.  Unions  would  be  aided  in  a  policy  of  picking  off 
emplovers  one  by  one.  Employers  who  sought  to  protect  themselves 
against  such  tactics  by  organizing  and  bargaining  as  a  unit  would  be 
hurt  by  a  limitation  on  industry-wide  bargaining.  On  the  other  hand, 
unscrupulous  labor  racketeers  or  radical  elements  would  be  free  to 
follow  a  policy  of  divide  and  conquer.  That  is  the  reason  why  small 
employers,  ]:)articularly,  look  to  industry-wide  bar.<xaining  as  their 
only  hope  of  gaining  some  approximation  of  equality  with  large  and 
powerful    unions. 

Section  9(f)  further  requires  the  Board  "to  provide  for  a  separate 
ballot  for  any  craft,  department,  plant,  trade,  calling,  professional 
or  other  distinguishable  groups  within  a  proposed  bargaining  unit." 
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Here  again  there  is  an  obvious  intent  to  reduce  tlie  bargaining  group  to 
the  smallest  ascertainable  unit.  There  are  in  the  steel  industry  ap- 
proximately 50  different  crafts.  Instead  of  one  set  of  negotiations 
for  each  major  producer,  50  separate  negotiations  with  50  separate 
craft  groups  would  be  required.  This  Balkanization  of  units  is  only 
in  the  interest  of  industrial  chaos;  employers  would  react  quite  as 
violently  against  such  enforced  "splinter"  bargaining  as  would  trade- 
unions. 

Section  9(f)  (3)  forbids  the  Board  to  be  controlled,  in  determining 
the  appropriate  unit,  by  the  extent  to  which  employees  have  organized. 
This  provision,  too,  is  designed  to  preclude  the  establishment  of  col- 
lective bargaining.  In  many  industries,  notably  insurance  and  similar 
far-flung  enterprises  covering  many  States,  organization  can  proceed 
only  piecemeal  and  to  deny  collective  bai-gaining  in  those  areas  in 
which  organization  has  been  achieved  is  to  deny  it  entirely. 

Section  9(f)  (4)  requires  the  Board  to  place  on  its  ballots  organi- 
zations found  to  be  company  dominated  which  have  been  directed  to 
be  disestablished.  This  friendliness  for  unions  which  are  the  creature 
of  the  employer,  rather  than  generally  independent  representatives  of 
the  employees,  has  been  previously  commented  upon.  We  are  sure  that 
no  person  desiring  honest  representation  for  employees  will  rise  to  the 
defense  of  such  sham  organizations. 

Section  9(f)(6)  forbids  the  Board  to  certify  any  labor  organiza- 
tion if  one  or  more  of  its  national  or  international  officers,  or  one  or 
more  of  the  officers  of  the  organization  designated  on  the  ballot,  is  a 
member  of  the  Communist  Party  or  by  reason  of  active  and  consistent 
promotion  of  the  policies,  teachings,  and  doctrines  of  that  party  can 
reasonably  be  regarded  as  being  a  member  of  that  party  or  affiliated 
with  such  party,  or  who  is  a  member  of  any  other  subversive  organiza- 
tion. No  one  abhors  Comnumists  or  communism  more  than  we.  How- 
ever, it  is  clear  that  this  provision  is  designed  to  penalize  not  only 
members  of  the  Communist  Party  or  those  affiliated  with  them,  but 
equally  to  penalize,  by  denying  their  union  the  right  to  exist,  those 
persons  within  the  trade-union  movement  who  have  been  most  active 
in  seeking  to  rid  the  trade-union  movement  of  Communist  influence. 
Its  effect,  by  placing  all  members  of  the  union  under  the  same  penalties 
as  its  Communist  members  or  officers  would  be  to  strengthen  rather 
than  weaken  Communist  trade-union  infiltration. 

Section  9(g)  requires  the  holding  of  elections  to  determine  whether 
or  not  employees  desire  union  security  provisions  in  their  contracts. 
It  is  dubious  wdiether  this  provision  would  ever  be  invoked  since 
employees  may  not  strike  or  threaten  a  strike  for  union  security  pro- 
visions. Such  an  election  is  to  be  conducted  only  if  the  employer  desires 
to  grant  such  a  provisior.  and  certifies  that  his  agreemeiit  was  not 
obtained  by  any  concerted  activity  of  the  employees.  At  the  present 
time  some  40  percent  of  the  50,000  collective-bargaining  agreements 
ill  effect  in  this  country  contain  union  security  provisions.  Such  pro- 
visions  have  proved  useful  in  achieving  stability  of  collective-bargain- 
ing relationships  and  in  enabling  unions  to  devote  their  time  to  nuitters 
more  useful  than  the  preservation  of  their  existence.  Since  the  intent 
of  the  bill  is  to  undermine  stability  of  collective-bargaining  agree- 
ments, it  seems  clear  that  this  provision  is  admirably  suited  to  the 
purposes  of  the  legislation.  It  is  notable  that  here  again  the  majority 
is  willing  to  increase  bureaucratic  interference  with  trade-union  and 
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industrial  matters,  to  extend  the  size  of  the  Federal  establishment 
necessary  to  handle  labor  problems,  and  to  put  further  obstacles  in 
the  way  of  voluntary  accommodations  between  employers  and 
employees. 

Section  9(h)  provides  that  consent  elections  may  still  be  conducted. 
The  section  seems  supei'fluous,  since  the  other  provisions  of  the  section 
provide  so  many  conditions  to  the  holding  of  an  election,  so  complicate 
procedures,  and  place  such  effective  obstacles  in  the  way  of  collective 
bargaining,  that  the  utility  of  consent  elections  will  disappear  if  the 
other  provisions  of  the  bill  become  law.  The  premiums  placed  upon 
dilatory  tactics  make  it  seem  improbable  that  employers  or  unions 
engaged  in  jurisdictional  disputes  would  have  any  incentive  to  agree 
to  such  consent  elections. 

WEAKENING   OF   ENFORCEMENT   PROVISIONS 

Section  10(a)  provides  that  the  Board  is  empowered  to  adjudicate 
complaints  of  unfair  labor  practices  and  that  such  power  shall  be 
exclusive. 

We  assume  that  under  this  section  the  Board's  ]30wer  to  adjudicate 
unfair  labor  practice  complaints  is  exclusive  and  that  the  dropping  of 
the  clause  contained  in  section  10(a)  of  the  National  Labor  Eelations 
Act  "and  shall  not  be  aifected  by  any  other  means  of  adjustment  or 
prevention  that  has  been  or  may  be  established  by  agreement,  code, 
law,  or  otherwise"  does  not  affect  the  exclusiveness  of  this  power. 

Section  10(b)  prescribes  generally  the  procedure  to  be  followed 
upon  the  filing  of  an  unfair  labor  practice  charge.  It  would  amend 
section  10(b)  of  the  National  Labor  Relations  Act  to  prevent  the 
Administra^tor  from  issuing  any  complaint  on  a  charge  of  unfair  labor 
practices  unless  the  practices  occurred  within  6  months  prior  to  the 
filing  of  the  chiarge.  The  Administrator  is  prohibited  from  issuing  a 
complaint  based  upon  a  charge  filed  more  than  6  months  prior  to  the 
issuance  of  the  complaint. 

1.   Limitations   on  fU'mg   changes 

The  effect  of  these  provisions  would  be  particularly  harmful  in  cases 
where  employers  establish  companj^  unions  or  engage  in  surveillance, 
espionage,  and  similar  misconduct.  Activities  such  as  these  are  usually 
carefully  concealed  and  are  not  generally  revealed  .until  an  outside 
union  attempts  to  organize  the  plant.  Under  the  National  Labor  Rela- 
tions Act  and  the  rules  of  the  National  Labor  Relations  Board  em- 
ployers are  given  adequate  protection  against  untimely  charges  for  the 
National  Labor  Relations  Board  will  not  proceed  upon  them  unless 
good  cause  appears  for  the  delay.  Moreover,  even  in  those  cases  in 
which  the  Board  does  proceed,  it  does  not  usually  require  the  employer 
to  pay  back  wages  for  the  period  of  the  delay  to  emploj'ees  discharged 
discriminatorily.  There  is  therefore  no  necessity  for  the  proposed 
amendment. 

Furthermore,  the  provisions  would  merely  encourage  employer  un- 
fair lalior  practices  of  a  kind  which  cannot  readily  be  detected.  By 
establishing  within  the  passage  of  tlie  short  space  of  6  months,  an 
absolute  immunity  against  such  malpractices,  the  bill  would  deprive 
employees  in  such  cases  of  the  benefits  of  genuine  collective  bargain- 
ing and  encourage  resort  to  strikes  and  other  means  of  self-help. 
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£.  BvJes  of  evidence 

Section  10(b)  of  the  bill  would  amend  section  10(b)  of  the  National 
I^abor  Eelations  Act  to  provide  that  proceedings  in  unfair  labor  prac- 
tice cases  "shall,  so  far  as  practicable,  be  conducted  in  accordance  vv'ith 
the  rules  of  evidence"  applicable  in  the  United  States  district  courts. 
This  provision  would  replace  the  present  rule  in  the  National  Labor 
Eelations  Act  that  "the  rules  of  evidence  prevailing  in  courts  of  law 
and  equity  *  *  *  (are)  not  *  *  *  controlling"  in  proceedings  before 
the  National  Labor  Eelations  Board. 

Historically,  the  strict  rules  of  evidence  followed  in  the  courts  were 
evolved  as  a  safeguard  against  erroneous  decisions  and  improper 
influence  upon  juries.  Such  safeguards  are  unnecessary  in  proceedings 
before  the  National  Labor  Relations  Board  because  there  is  no  jury. 
Further,  liberality  in  admitting  evidence  cannot  of  itself  cause  any 
prejudice.  Where  improper  evidence  so  admitted  is  made  the  basis 
of  a  finding,  a  clear  remedy  is  available  to  correct  the  error  in  the 
reviewing  courts.  Moreover,  the  Administrative  Procedure  Act  of 
1946  already  prescribes  adequate  safeguards  and  the  National  Labor 
Eelations  Board  is  subject  to  its  provisions.  Finally,  the  effect  of 
this  proposal  would  be  to  encumber  the  administrative  process  with 
legalisms  and  retard  or  prevent  the  carrying  out  of  congressional 
policy. 

3.  Weight  of  evidence 

Section  10(c)  of  the  bill  would  amend  section  10(c)  of  the  National 
Labor  Eelations  Act  to  ]:)rovide  that  the  National  Labor  Eelations 
Board's  findings  must  be  based  on  the  "weight  of  the  evidence." 

If  this  proposed  change  means  something  more  than  a  preponder- 
ance of  evidence,  it  introduces  an  undesirable  change  in  administra- 
tive procedure.  The  rule  has  uniformly  been  that  an  agency  may 
I'est  its  findings  upon  a  preponderence  of  evidence.  No  proper  reason 
exists  to  make  an  exception  in  the  case  of  the  National  Labor  Eelations 
Board.  The  only  effect  of  the  proposal  is  to  hinder  the  prevention 
of  r.nfair  labor  practices  by  rendering  the  proof  of  such  practices 
more  difficult. 

If,.  Limitation  of  relief 

Section  10(c)  of  the  bill  would  amend  section  10(c)  of  the  National 
Labor  Eelations  Act  to  limit  the  granting  of  affirmative  relief  to  that 
ren nested  in  the  complaint. 

This  proposal  constitutes  another  effort  to  circumscribe  the  Na- 
tional Labor  Eelations  Board  in  the  proper  performance  of  its  respon- 
sibilities. "Wliat  relief  should  be  granted  is  dependent  upon  what 
farts  are  developed.  It  may  often  happen  that  facts  are  elicited  at 
a  hearing  wliich,  were  unknown  before.  Furthermore,  what  the  ap- 
propriate relief  should  be  is  a  matter  for  the  expert  opinion  of  the 
agency.  Appropriate  remedial  action  should  not  be  withheld  because 
one  of  tlie  parties  fails  or  neglects  through  inadvertence  or  ignorance 
to  ask  for  it.  Courts  of  equity  are  not  so  restricted  in  granting  relief. 
There  is  no  reason  why  the  National  Labor  Eelations  Board,  an 
administrative  agency  whose  orders  are  subject  to  judicial  review, 
should  be  so  limited. 
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5.  Protection  of  company  unions 

The  bill  would  amend  the  Xational  Labor  Eelations  Act  to  provide 
in  section  9(f)(4)  that  no  labor  organization  shall  be  disqualified 
from  participation  in  an  election  to  determine  representatives  solely 
by  reason  of  any  order  of  the  National  Labor  Eelations  Board  "that 
would  not  have  issued  in  similar  circumstances  with  respect  to  a  labor 
organization  national  or  international  in  scope  or  affiliated  with  such 
an  organization."  This  provision  is  supplemented  by  a  proposed 
amendment  to  section  10(c)  of  the  National  Labor  Eelations  Act 
prohibiting  the  National  Labor  Eelations  Board  from  issuing  any 
order  requiring  or  forbidding  "any  action  by  an  employer  with  respect 
to  any  labor  organization  that  in  similar  circumstances  would  not  be 
required  or  forbidden  with  respect  to  a  labor  organization  national  or 
international  in  scope  or  affiliated  with  such  an  organization." 

These  provisions,  like  the  amendment  of  the  National  Labor  Eela- 
tions Act  proposed  in  sections  8  (a)  (2)  and  8  (d)  (3) ,  would  sei'\'e  to 
provide  the  protection  of  the  Federal  Government  to  company-dom- 
inated unions.  These  proposals  would  recjuire  the  National  Labor 
Relations  Board  to  place  on  ballots  for  the  election  of  representatives 
independent  unions  which  have  been  found  bj^  the  Board  to  be  com- 
pany dominated  and  which  have  been  ordered  disestablished.  They 
would  open  the  way  for  the  gradual  displacement  of  legitimate  unions 
by  unions  which  are  no  more  than  the  creatures  of  employers. 

The  free  exercise  of  the  right  to  self-organization  may  be  ob- 
structed by  the  existence  of  a  labor  organization  under  the  dominance 
of  an  employer,  just  as  genuine  collective  bargaining  is  frustrated 
where  the  employees,  in  the  erroneous  belief  that  the  company- 
dominated  organization  affords  a  genuine  agency  for  collective  bar- 
gaining, choose  such  an  organization  which  is  in  reality  incapable 
of  functioning  in  that  capacity.  Under  these  circumstances  the 
employee's  desire  results  from  employer  domination,  and  therefore 
is  not  free.  In  such  situations,  the  employer  finds  himself  conveni- 
ently placed  on  both  sides  of  the  bargaining  table. 

Unions  affiliated  with  national  labor  organizations  stand  on  a 
different  footing.  Assistance  to  a  local  union  chartered  by  and  sub- 
ject to  the  constitution  and  bylaws  of  a  national  body  cannot,  in 
practice,  extend  to  the  point  of  constituting  domination  by  the  em- 
ployer. From  the  very  character  of  the  affiliation,  the  local  group 
cannot,  at  least  for  any  extended  period  of  time,  be"^  used  as  a  mere 
instrument  of  an  employer  to  deprive  employees  of  the  free  exer- 
cise of  the  rights  guaranteed  by  the  act.  Accordino-ly,  it  is  ordi- 
narily enough  to  require  the  withdrawal  of  recognition  from  the 
assisted  affiliated  union,  whereas  the  companj^-dominated  union  will, 
as  long  as  it  exists,,  obstruct  full  freedom  of  choice  and  genuine  col- 
lective bargaining.  The  difference  in  remedy  merely  reflects  the 
difference  in  the  facts  and  circumstances.  These  realistic  differences 
are  ig-uorcd  by  the  bill. 

It  should  be  noted  that  disestablishment  of  a  company-dominated 
union  does  not  preclude  the  employees  from  subsequently  selecting 
an  unaffiliated  union  as  their  bargaining  representative,  l^liether 
a  union  organized  by  the  employees  in  a  plant  where  an  employer- 
dominated  union  once  existed  should  be  disestablished  by  the  Board 
depends  entirely  on  whether  employer  domination  extends  to  the 
new  organization. 
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G.  Dhcr'iinvnatory  discharges 

The  bill  would  amend  section  10(c)  of  the  National  Labor  Relations 
Act  to  provide  that  the  Board  may  not  order  the  reinstatement  of  any 
individual  "unless  the  weight  of  the  evidence  shows  that  such  indi- 
vidual was  not  suspended  or  discharged  for  cause." 

This  provision,  like  so  many  others  in  this  bill,  would  shackle  the 
National  Labor  Relations  Board  in  the  prevention  of  unfair  labor 
practices.  The  Board,  by  its  terms,  would  be  required  to  find  on 
"the  weight  of  the  evidence"  not  only  that  the  discharge  Avas  in  viola- 
tion of  the  act  but  also  that  the  discharge  was  not  for  cause.  The 
effect  of  this  provision  is  to  permit  an  employer  to  escape  liability  for 
having  discharged  an  employee  for  his  union  activities  merely  if 
grounds  existed  which  would  justify  the  employee's  discharge.  Since 
an  employer  can  always  find  some  reason  for  justifying  the  discharge, 
this  proposal  would  render  a  nullity  the  protection  afforded  w^orkers 
by  the  National  Labor  Relations  Act  against  discrimination  because 
of  union  activities.  There  is  no  reason  why,  if  the  proof  shows  that 
an  employee  has  actually  been  discharged  because  of  his  legitimate 
union  activities  the  employer  should  be  allowed  to  escape  the  con- 
sequences of  his  unlawful  conduct  by  pleading  circumstances  or  con- 
duct which  he  was  perfectly  willing  to  tolerate  until  the  employee 
became  active  in  a  union. 

The  bill  would  further  amend  section  10  (c)  of  the  National  Labor 
Relations  Act  to  provide  that  if  no  exceptions  are  filed  within  20  days 
after  service  of  a  trial  examiner's  proposed  report  and  recommended 
order  "such  recommended  order  shall  become  the  order  of  the  Board 
and  become  effective  as  therein  prescribed." 

This  provision  is  objectionable  because  it  in  effect  suspends  the 
doctrine  of  exhaustion  of  administrative  remedies  and  permits  a  dis- 
satisfied litigant  to  sidestep  the  agency  by  direct  resort  to  the  courts. 
The  agency  may  be  thus  called  ujxjn  to  defend  a  decision  it  had  not 
made,  or  be  reversed  as  to  rulings  which,  if  error  therein  had  been 
called  to  its  attention  by  appropriate  appeal,  it  might  have  itself  cor- 
rected. Moreover,  the  status  of  trial  examiner's  reports  is  already 
covered  by  the  Administrative  Procedure  Act  of  1946  [sections  8  and 
1()  (c)  ]  and  there  is  no  need  at  this  time  for  further  legislation  on  the 
subject. 

7.  Noncompliance 

Section  100  (e)  of  the  National  Labor  Relations  Act  would  be 
amended  to  require  that  in  every  proceeding  to  enforce  a  National 
Labor  Relations  Board  order  in  the  courts,  the  Administrator  must 
establish  noncompliance  with  or  violation  of  the  Board's  order.  While 
this  provision  possesses  a  superficial  plausibility,  it,  in  reality,  fur- 
nishes a  useful  deface  for  dela}^  and  nullification  of  Board  orders. 
At  the  present  time,  the  National  Labor  Relations  Act  does  not  require 
the  Board  to  establisli  noncompliance  or  violation  in  order  to  obtain 
enforcement  of  its  order.  As  a  practical  matter,  the  Board  does  not 
usually  proceed  to  enforcement  where  there  has  been  full  compliance 
with  its  orders.  The  only  effect  of  the  proposal  is  to  require  the  court 
at  the  enforcement  stage  to  take  testimony  on  the  issues  of  noncompli- 
ance or  violation,  thus  protracting  the  procedures  necessary  to  obtain 
judicial  sanctions  for  the  enforcement  of  Board  orders.  In  this  connec- 
tion, it  should  be  noted  that  Board  orders  are  non-self-enforcing.  They 
must  be  reviewed  and  confirmed  by  the  appropriate  courts  before  they 
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carry  any  sanction.  It  is  important  that  proceedino;s  before  the  conrts 
be  expedited  and  deLay  be  avoided.  In  view  of  this  circumstance  the 
significance  of  the  proposed  change  becomes  apparent. 

<5'.  Weight-of-evidenoe  rule 

Section  10  (e)  of  the  bill  would  amend  the  National  Labor  Relations 
Act  by  substituting  for  the  well-established  and  uniformly  api)lied 
"substantial  evidence''  rule  "th,e  manifest  weight  of  the  evidence'' 
rule. 

This  provision  merely  adds  another  device  to  the  great  number  in 
the  bill  designed  to  increase  litigation  in  labor-relations  cases  and 
to  cause  even  greater  delays  in  the  final  settlement  of  many  labor 
disputes.  Such  delay  and  litigation  can  only  operate  to  destroy  labor 
unions  and  the  collective-bargaining  process.  The  provision^  is  one 
part  in  the  obvious  pattern  and  design  of  this  unconscionable  legis- 
lation. 

The  proposal  overlooks  the  fact  that  Congress,  in  the  Administra- 
tive Procedure  Act,  only  recently,  after  more  than  10  years  of  inten- 
sive and  well-informed  study  of  the  practices  of  administrative  agen- 
cies, including  the  National  Labor  Relations  Board,  adopted  "the 
substantial-evidence  rule  as  the  correct  rule  to  be  applied,  and  de- 
liberately rejected  the  -weight-of-evidence  rule.  It  disregards  the  basic 
principle  of  administrative  law  that  fact  determinations  should  rest 
with  a  body  of  trained  and  experienced  specialists  in  the  field  subject 
to  regulation,  and  not  with  the  circuit  courts  of  appeals,  which  deal 
almost  exclusively  with  law  questions. 

9.  RevieiD  of  certificatioivs 

Section  10  (f)  would  amend  the  National  Labor  Relations  Act  to 
permit  interlocutory  review  of  Board  certifications.  If  this  proposal 
is  enacted  into  law  it  would  have  serious  adverse  consequences  on  col- 
lective bargaining.  It  is  conservatively  estimated  that  1  year  would 
be  the  average  time  necessary  to  obtain  court  review  of  a  Board  certi- 
fication. The  same  findings  looidd  he  reviewahle  twice:  First,  under 
the  proposed  amendment  and,  second,  through  later  or  simultaneous 
section  8  (5)  proceedings  under  the  act  if  the  employer  refused  to 
bargain.  Delay  would  be  piled  upon  delay,  during  which  time  collec- 
tive bargaining  would  be  suspended  pending  determination  of  the 
status  of  the  bargaining  agent.  Such  delays  can  only  result  in  indus- 
trial strife.  A 

The  encouragement  of  litigation  at  the  certification  stage  of  Board 
proceedings  would  have  a  second  serious  objection.  A  large  proportion 
of  the  National  Labor  Relations  Board's  elections  are  conducted  by 
the  consent  of  all  parties.  If  review  were  made  easier  through  inter- 
mediate proceedings  parties  who  desired  delay  would  be  greatly  stimu- 
lated to  force  the  Board  to  conduct  hearings. 

10.  Subpenas 

Section  11  (c)  of  the  bill  would  amend  section  11  of  the  National 
Labor  Relations  Act  so  as  to  require  the  National  Labor  Relations 
Board,  upon  application  of  the  Administrator  or  of  any  party  to  a 
proceedings,  to  issue  any  subpenas  requested.  In  the  case  of  subpenas 
duces  tecum,.,  however,  the  person  who  had  possession  of  the  subpenaed 
documents  could  petition  the  Board  for  an  order  revoking  the  subpena 
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upon  a  proper  showing;.  This  would  change  the  present  law  and  prac- 
tice, embodied  in  the  Rules  and  Regulations  of  the  National  Labor 
Relations  Board  and  in  the  Administrative  Procedure  Act,  of  issuing 
subpenas  to  parties  upon  a  simple  statement  of  the  general  relevance 
and  scope  of  tiie  evidence  sought  to  be  adduced.  Under  the  bill  there 
would  be  no  discretion  in  the  Board  with  respect  to  granting  subpenas 
and  no  requirement  for  any  showing  by  parties  of  relevance  or  mate- 
riality in  connection  with  obtaining  subpenas. 

This  proposed  change  is  highly  objectionable  because  it  leaves  the 
Board  no  discretion  to  prevent  harassment  of  private  parties  and  abuse 
of  the  Board's  processes  by  all  kinds  of  improper  subpenas  and  "fish- 
ing expeditions"'  on  the  mere  demand  of  litigants. 

ILLEGALITY   OF   STRIKES 

Title  I,  section  12,  w^ould  make  unlawful  a  number  of  concerted 
activities  by  labor  unions  or  their  members.  The  sanctions  against 
persons  engaging  in  such  activities — civil  suit  for  damages,  and  in- 
junctions— are  not  exclusive;  for  under  title  III,  section  301,  of  this 
bill  these  activities  would  also  be  subject  to  the  criminal  and  treble- 
damage  sanctions  of  the  antitrust  laws.  The  great  dangers  inherent 
in  the  reintroduction  of  antitrust  prosecutions  against  any  concerted 
activity  by  labor  unions  which  does  not  involve  a  conspiracy  with 
employers  to  fix  prices  or  allocate  markets  will  be  discussed  below. 
It  is  first  necessary  to  appreciate  the  extent  to  which  this  bill  would 
restrict  legitimate  union  activities,  regardless  of  what  sanctions  are 
employed  to  enforce  the  prohibitions. 

No  one  can  deny  that  labor  unions  have  engaged  in  some  activities 
that  are  so  clearly  unjustifiable  that  this  Congress  can  and  should 
legislate  against  them  immediately.  These  were  covered  by  the  Presi- 
dent in  his  State  of  the  Union  Message  when  he  urged  legislation  to 
prevent:  (1)  Jurisdictional  strikes,  (2)  secondary  boycotts  when  used 
to  further  jurisdictional  strikes  or  to  compel  employers  to  violate  the 
National  Labor  Relations  Act,  and  (3)  the  use  of  economic  force  to 
decide  issues  arising  out  of  the  interpretation  or  application  of  exist- 
ing agreements. 

This  bill  goes  far  beyond  these  recommendations,  and  would  outlaw- 
many  activities  which  have  been  recognized  as  justifiable  efforts  by 
workers  peacefully  to  employ  economic  pressure  to  protect  and  advance 
their  legitimate  interests.  In  the  guise  of  an  effort  to  eliminate  certain 
abuses  it  attacks  many  types  of  concerted  labor  activity  where  the 
objective  is  the  betterment  of  wages,  hours,  and  working  conditions, 
and  where  the  particular  form  of  coercion  employed  affects  tlie  inter- 
ests of  third  parties  to  no  greater  extent  than  the  ordinary  economic 
strike. 

The  provisions  of  section  12  read  together  with  other  sections  of 
this  bill  are  so  drastic  as  to  make  virtually  every  strike  illegal.  Thus, 
even  if  a  labor  organization  goes  on  strike  because  of  disagreement  as 
to  the  terms  or  conditions  of  employment,  the  strikers  cease  to  be 
employees  if,  while  they  are  engaged  in  such  strike  they  are  replaced, 
or  receive  unemployment  compensation  from  any  State.  Since  they 
would  thereafter  no  longer  be  "employees",  their  strike  becomes  illegal. 
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For  the  union  that  called  them  out  would  no  longer  represent  a  ma- 
jority of  the  "employees";  as  it  could  no  longerr  claim  bargaining 
rights,  its  members  would  be  striking  for  an  illegal  purpose  from  that 
moment  forward.  Not  only  would  the  bill  make  such  strikes  illegal 
but  it  would  also  outlaw  all  recognition  strikes,  strikes  to  remedy  un- 
fair labor  practices,  boycotts,  sympathy  strikes,  jurisdictional  strikes, 
so-called  "monopolistic"  strikes,  and  many  other  forms  of  concerted 
activity.  The  bill  would,  moreover,  outlaw  many  activities  which  are 
pKimarily  a  concern  of  local  authorities  such  as  violence,  mass  picket- 
ing, and  picketing  of  the  homes  of  individuals,  thus  extending  Federal 
]:iolice  authority  into  areas  where  it  has  no  business  to  be.  While  we 
do  not  condone  strikes  such  as  jurisdictional  strikes,  the  provisions  of 
this  bill  go  so  far  beyond  the  evils  which  need  remedial  action  that 
they  prohibit  many  legitimate  activities  which  are  necessary  for  the 
protection  of  the  welfare  of  the  workers  of  this  countrj^. 

Moreover,  in  addition  to  outlawing  almost  every'  conceivable  type  of 
strike,  this  bill  would  lead  to  shocking  inequality  of  treatment  as 
between  employers  who  engage  in  certain  undesirable  practices,  on  the 
one  hand,  and  employees  who  do  so,  on  the  other.  Under  the  National 
Labor  Relations  Act,  if  the  employer  engages  in  an  unfair  labor  prac- 
tice, he  is  entitled  to  a  fidl  hearing,  findings  by  the  National  Labor  Re- 
lations Board,  and  review  by  the  courts  before  the  findings  become 
legally  compelling.  Even  then,  the  employer  is  subject  only  to  a 
remedial  order,  and  not  to  punishment.  At  most,  he  must  merely 
"cease  and  desist"  and  restore  the  situation  to  what  it  was,  or  should 
have  been,  before  he  acted.  Under  this  bill,  however,  employees  who 
violate  certain  of  its  provisions,  would  expose  themselves  to  criminal 
penalties,  ex  parte  injunctions  without  a  hearing,  treble  damages,  loss 
of  their  jobs,  and  other  penalties.  Such  disparate  treatment  un- 
doubtedly would  call  forth  charges  of  discrimination  and  inequality 
from  unions  and  workers,  and  would  result  in  demands  that  equally 
punitive  measures  be  applied  against  employees,  and  would  sharpen, 
rather  than  assuage,  existing  bitterness.  The  net  effect  would  be  to 
weaken  the  bargaining  power  of  almost  all  the  industrial  workers  in 
the  Nation  by  putting  such  new  risks  in  the  collective  quitting  of  work 
that  none  but  the  most  audacious  would  ever  dare  use  self-help  to 
improve  their  working  conditions  or  to  voice  a  grievance. 

The  vicious  antilabor  character  of  this  bill  is  strikingly  revealed  in 
these  portions  of  the  bill.  By  depriving  Workers  of  their  ric-ht  to 
strike,  the  bill  would  render  them  helpless  in  the  face  of  the  antiunion 
employer.  The  bill  thus  would  permit  the  employer  to  dictate  the 
terms  of  any  collective-bargaining  agreement,  making  a  mockery  of 
the  collective-bargaining  processes. 

B.  Federal  Conciliattox  Ser\t;ce 

Title  II  of  the  bill  would  wipe  out  the  existing  Conciliation  Service 
in  the  Department  of  Labor  and  create  an  independent  agency  of  the 
Federal  Government  to  be  called  the  Office  of  Conciliation,  headed  by  a 
Director  of  Conciliation.  All  of  the  functions  of  the  Secretary  of 
Labor  and  the  L^nited  States  Conciliation  Service  as  provided  for 
under  the  Enabling  Act  of  1913,  establishing  the  Department  of  Labor, 
are  transferred  to  the  new  Office  of  Conciliation.  Aside  from  the  emer- 
gency procedures  relating  to  public  utilities,  the  new  Office  of  Concilia- 
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tion  would  have  no  new  or  adidtional  powers.  There  would  seem  to  be 
no  reason  whatsoever  for  going  through  the  hocus  pocus  of  creating  a 
new  agency  independent  of  the  Secretary  of  Labor. 

As  President  Truman  stated  in  his  veto  message  on  the  Case  bill : 

This  creates  a  new  five-man  Federal  Mediation  Board.  All  mediation  and  con- 
ciliation functions  of  the  Secretary  of  Labor  and  the  United  States  Conciliation 
Service  are  transferred  to  the  Board.  The  Board,  although  technically  within 
the  Department  of  Labor,  would  not  be  under  the  control  of  the  Secretary  of 
Labor. 

I  consider  the  establishment  of  this  new  agency  to  be  inconsistent  with  the  prin- 
ciples of  good  administration.  As  I  have  previously  stated,  it  is  my  opinion  that 
Government  today  demands  reorganization  along  the  lines  which  the  Congress 
has  set  forth  in  the  Reorganization  Act  of  1945,  i.e.,  the  organization  of  Govern- 
ment activity  into  the  fewest  number  of  Government  agencies  consistent  with 
efficiency.  Control  of  pui-ely  administrative  matters  should  be  grouped  as  much 
as  possible  under  members  of  the  Cabinet,  who  are  in  turn  responsible  to  the 
President. 

The  proposed  Federal  Mediation  Board  will  have  no  quasi-judicial  or  quasi- 
legislative  functions.  It  would  be  purely  an  administrative  agency.  Surely, 
functions  of  this  kind  should  be  concentrated  in  the  Department  of  Labor. 

Since  1913  there  has  been  within  the  Department  of  Labor  and  responsible  to 
the  Secretary  of  Labor  a  United  States  Conciliation  Service  formed  with  the 
very  puriiose  of  encouraging  and  settlement  of  labor  disputes  through  mediation, 
conciliation,  and  other  good  offices.  The  record  of  that  Service  ha.s  been  out- 
standing. During  the  period  of  1  year,  from  May  194.5  through  April  1946,  it 
settled  under  existing  law  19,9.30  labor  disputes.  Included  in  this  total  were 
3,1.52  strikes,  almost  10  each  day.  The  Conciliation  Service  has  formed  one  of  the 
principal  divisions  of  the  Department  of  Labor. 

The  bill  proposes  to  transfer  that  Service  and  its  functions  to  the  newly  formed 
Federal  Mediation  Board.  To  me  this  is  the  equivalent  of  creating  a  separate 
and  duplicate  Department  of  Labor,  depriving  the  Secretary  of  Labor  of  many  of 
his  principal  responsibilities,  and  placing  the  conciliation  and  mediation  functions 
in  an  independent  body. 

In  the  eyes  of  Congress  and  of  the  public  the  President  and  the  Secretary  of 
Labor  would  remain  responsible  for  the  exercise  of  mediation  and  conciliation 
functions  in  labor  disputes,  while,  in  fact,  those  functions  would  be  conducted 
by  another  body  not  fully  responsible  to  either. 

As  far  hack  as  September  6,  1945,  I  said  in  a  message  to  Congress  :  '•Mean- 
while, plans  for  strengthening  the  Department  of  Labor,  and  bringing  under  it 
functions  belonging  to  it,  are  going  forward."  The  establishment  of  the  pro- 
posed Federal  Mediation  Board  is  a  backward  step. 

Everything  that  the  President  said  with  respect  to  a  Mediatioii  Board 
applies  with  equal  strength  to  an  independent  Office  of  Conciliation. 

Experience  has  shown  that  our  great  President  was  sound  in  his 
veto  of  the  Case  bill  and  that  many  of  the  people  who  a  year  ago 
clamored  for  an  independent  agency  for  the  mediation  of  labor  dis- 
putes have  since  changed  their  minds. 

The  proposed  biiris  certainly  not  based  upon  any  evidence  pre- 
sented at  the  hearings  before  this  committee.  There  has  been  no  public 
clamor  for  an  independent  agency.  On  the  contrary,  the  record  of  the 
hearings  shows  that  representatives  of  organized  management  and 
labor  oppose  the  separation  of  the  conciliation  facilities  from  the  De- 
partment of  Labor.  The  National  Association  of  Manufacturers,  the 
American  Federation  of  Labor,  the  Congress  of  Industrial  Organiza- 
tions, the  International  Association  of  Machinists,  and  the  National 
Federation  of  Telephone  Workers  are  all  on  record  as  favoring  the 
retention  of  the  present  Conciliation  Service  in  the  Department  of 
Labor,  and  the  Committee  for  Economic  Development,  which  favored 
an  independent  Conciliation  Service,  at  least  went  so  far  as  to  recom- 
mend that  it  be  kept  within  the  Department  of  Labor  for  housekeeping 
purposes. 
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When  the  President's  National  Labor-Management  Conference  on 
Industrial  Relations,  which  was  composed  of  representatives  of  the 
National  Association  of  Manufacturers,  Chamber  of  Commerce,  Amer- 
ican Federation  of  Labor,  Railway  Brotherhoods,  Congress  of  Lidus- 
trial  Organizations  and  United  Mine  Workers,  adjourned  in  Novem- 
ber 1945,  it  had  reached  agreement  on  few  points,  but  one  principal 
point  Avas  "reorganization  of  the  U.S.  Conciliation  Service  to  the  end 
that  it  will  be  established  as  an  etfective  and  completely  impartial 
agency  within  the  Department."  The  conference  went  on  to  make 
certain  specific  recommendations  for  strengthening  the  Service  (p.  48, 
Bull.  No.  77,  Department  of  L-abor) . 

The  thirteenth  national  conference  on  labor  legislation  of  repre- 
sentatives of  State  labor  commissions,  held  in  December  1946,  went 
on  record  as  saving — 

that  the  Federal  Government  continue  to  discharge  its  responsibility  for  media- 
tion and  conciliation  of  disputes  through  the  Conciliation  Service  v.'itliin  the 
Unted  States  Department  of  Labor  (p.  33,  Bull.  No.  8.5,  Department  of  Labor). 

Tlie  bill  v.-ould  in  effect  constitute  a  reorganization  of  an  organiza- 
tion which  has  just  recently  been  reorganized  and  is  functioning  well. 
The  present  Conciliation  Service  setled  more  than  13,000  cases  last 
year.  Its  reorganization  program  has  met  the  acclaim  of  both  labor 
and  management. 

In  little  more  than  a  year  since  the  Conciliation  Service  began  its 
reorganization  program,  it  has  made  great  strides  in  improving  the 
Service.  In  the  hearings  before  this  committee,  Secretary  of  I^abor 
Schwellenbach  set  forth  the  steps  taken  by  the  Ser^dce.  Since  the 
majority,  in  its  haste  to  report  out  the  bill,  is  voting  on  it  before  the 
hearings  have  even  been  printed,  we  are  unable  to  refer  to  the  printed 
hearings  and  therefore  quote  a  short  summary  from  the  Scretary's 
prepared  text. 

Since  the  unanimous  recommendation  of  the  President's  Labor-Management 
Conference  that  the  Conciliation  Sers'ice  be  strengthened,  the  Director  has  taken 
numerous  steps  to  extend  the  facilities  of  the  Conciliation  Service  to  assist  labor 
and  management  in  their  collective-bargaining  efforts.  Pursuant  to  this  recom- 
mendation certain  basic  measures  were  taken  by  the  Director  to  achieve  this 
purpose. 

1.  Establishment  of  a  Labor-Management  Advisory  Committee  from  nomi- 
nees recommended  by  the  AFL,  CIO,  NAM.  and  Chamber  of  Commerce. 

2.  Establishment  of  regional  advisory  committees  on  the  same  basis. 

3.  Decentralization  of  the  organization. 

4.  Reorganization  of  the  Arbitration  Division.  \ 

5.  Reorganization  of  the  Technical  Division. 

6.  Establishment  of  a  Program  Division  for  training  of  new  officers  and 
keeping  the  staff  up  to  date  on  current  labor-relations  problems  and  develop- 
ing improved  mediation  techniques. 

7.  Appointment  of  special  conciliators  to  supplement  the  activities  of  regu- 
lar conciliators  in  key  disputes. 

8.  Commencement  of  a  program  through  the  Philadelphia  Assembly  and 
Utility  Conference  for  cooperation  with  local  groups  for  settlement  of  labor 
disputes  on  the  local  and  industry  levels. 

9.  Establishment  of  procedures  for  tripartite  mediation. 

10.  Fact  finding. 

We  believe  the  record  of  the  Conciliation  Service,  as  described 
by  the  Secretary  of  Labor  in  his  testimony  befor  the  committee  is 
a  remarkable  record.  If  we  remember  that  this  record  was  made 
during  the  most  difficult  period  in  our  history,  when  we  were  recon- 
verting from  a  war  economy  to  a  peace  economy,  that  record  is  all 
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the  more  rejnarkable.  The  Conciliation  Service  during  the  past  year 
has  been  successful  in  averting  numerous  major  strikes,  such  as  in 
the  Pacific  Gas  &  Electric  Co.,  the  west  coast  oil  cases,  the  textile 
cases,  the  Virginia  Electric  Power  cases,  and  the  Campbell  Soup 
case.  In  the  Campbell  Soup  case  the  Conciliation  Service,  by  avert- 
ing the  strike,  saved  the  entire  tomato  crop  for  that  year,  resulting 
in  savings  to  the  company  and  to  the  farmers  of  many  thousands  of 
dollars. 

The  proposal  of  the  majority  to  establish  a  new  independent  agency 
to  replace  a  smooth- functioning  Conciliation  Service  has  no  good 
reason  to  commend  it,  but  even  worse  is  the  failure  of  the  majority  to 
provide  for  a  transfer  of  the  personnel  from  the  present  Conciliation 
Service  to  the  new  agency.  This,  we  believe,  is  the  height  of  irresponsi- 
bility. The  majority  would  in  effect  throw  out  the  34  years'  experience 
gained  by  the  Conciliation  Service  since  its  establishment  in  1913.  It 
would  fail  to  make  use  of  the  vast  store  of  experience  of  the  individual 
conciliators  who  have  acquired  a  broad  knowledge  of  labor  relations 
during  their  many  years  with  the  Conciliation  Service.  We  do  not  have 
the  figures  available  as  to  the  number  of  years'  experience  of  the  entire 
Conciliation  Service,  but  we  do  have  those  figures  for  the  top  31  mem- 
bers of  the  staff  in  the  highest  grades  of  the  Service.  Those  31  men  have 
a  total  of  362  years  of  service  in  the  Federal  Government,  269  of  which 
were  in  the  Department  of  Labor.  The  majority  is  engaging  in  sheer 
recklessness  in  wiping  out  this  vast  reservoir  of  experience  when  the 
public  is  demanding  that  we  provide  for  a  strong  Conciliation  Service. 

Perhaps  the  majority  believes  that  there  is  an  overabundance  of 
trained  conciliators  available.  Perhaps  they  feel  they  can  find  400 
Republicans  who  are  "trained  conciliators.''  Perhaps  they  do  not 
realize  that  conciliators  have  come  to  the  Conciliation  Service  from  all 
walks  of  life,  and  that  you  cannot  make  a  good  conciliator  out  of  a 
green  man  by  the  trial-and-error  method.  Perhaps  they  do  not  realize 
that  during  this  difficult  period  of  reconversion  the  country  c^^nnot 
afford  to  liave  its  labor  relations  in  the  hands  of  inexperienced  untried 
men.  Perhaps  the  majority  does  not  realize  that  a  strong  Conciliation 
Service  as  demanded  by  the  people  cannot  be  created  merely  by  passing 
a  law,  but  that  it  can  be  built  only  upon  a  strong  foundation  of  ex- 
perienced and  highly  qualified  personnel. 

The  proposal  of  the  majority  to  comj^lctely  wipe  out  the  old  Con- 
ciliation Service  is  follv  of  the  most  reckless  and  partisan  character. 
The  proposed  bill  certainly  is  not  based  upon  any  testimony  presented 
before  the  committee  in  its  hearings.  In  fact,  until  this  oroposed  bill 
was  submitted  to  the  committee  as  the  final  draft  upon  which  the  com- 
mittee was  to  vote,  not  a  single  bill  introduced  into  the  House  of  Re- 
presentatives or  the  Senate,  providing  for  somes  new  method  for 
conciliating  disputes,  fails  to  provide  for  the  transfer  of  the  present 
Conciliation  Service  personnel  to  the  new  a^encv.  Everv  single,  bill 
foundation  of  experienced  personnel  of  the  present  Conciliation  Serv- 
had  absolutely  no  chance  of  success  unless  it  were  to  be  built  upon  the 
foundation  of  experienced  personnel  of  the  present  Concilation  ►"erv- 
ice.  We  know  of  no  other  instance  in  recent  history  where  a  new  agency 
has  been  created  to  perform  similar  functions  performed  by  an  exist- 
ing agency  where  the  personnel  of  the  existing  agency  was  not  trans- 
ferred to  the  new  agency.  For  instance,  when  the  functions  of  the  old 
National  Labor  Board  was  transferred  to  the  National  Labor  Relations 
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Board,  its  personnel  was  transferred  to  NLRB.  Similiarly,  the  per- 
sonnel of  the  National  Defense  Mediation  Board  was  transferred  to 
the  National  War  Labor  Board  and  the  personnel  of  the  National  War 
Labor  Board  was  transferred  to  the  Wage  Stabilization  Board. 

The  majority  proposal  is  not  based  upon  any  of  the  bills  considered 
during  the  hearings.  The  proposal  is  just  pulled  out  of  the  hat.  The 
majority  proposal  fails  to  realize  that  the  people  of  this  country  are 
not  seeking  mere  partisan  trickery.  They  are  seeking  industrial  peace 
which  will  lead  to  an  era  of  economic  prosperity.  If  the  experience 
of  the  people  trained  in  conciliation  is  cast  aside,  the  people  will  know- 
that  if  a  depression  is  caused  by  industrial  instability,  a  major  con- 
tribution to  that  instability  may  be  fomid  in  the  partisan  trickery 
of  this  proposal.  The  people  demand  an  impartial  Conciliation  Servicb. 
They  demand  a  nonpartisan  Conciliation  Service  .They  now  have  that 
kind  of  Service.  This  projDosal  is  apparently  designed  to  create  » 
Eepublican  Conciliation  Service.  Neither  a  Eepublican  nor  a  Demo- 
cratic Conciliation  Service  is  the  kind  of  Conciliation  Service  that  set- 
tled labor  disputes.  We  believe  that  the  present  impartial  nonpartisan 
Conciliation  Ser^•ice  should  not  be  tampered  with. 

This  does  not  mean  that  we  are  against  constructive  proposals  to 
strengthen  and  extend  the  facilities  of  the  Conciliation  Service.  We 
believe  that  there  are  constructive  steps  that  can  be  taken  to  extend 
the  facilities  of  the  present  Conciliation  Service,  President  Truman 
l^ointed  the  way  to  the  kind  of  extended  facilities  that  were  required 
in  his  State  of  the  Union  Message  when  he  said : 

Point  number  two  is  tlie  extension  of  the  facilities  within  the  Department  of 
Labor  for  assisting  collective  bargaining.  One  of  our  difficulties  in  avoiding 
labor  strife  arises  from  a  lack  of  order  in  the  collective  bargaining  process.  The 
parties  often  do  not  have  a  clear  understanding  of  their  responsibility  for 
settling  disputes  through  their  own  negotiations.  We  constantly  see  instances 
where  labor  or  management  resorts  to  economic  force  without  exhausting  the  pos- 
sibilities for  agreement  through  the  bargaining  process.  Neither  the  parties  nor 
the  Government  have  a  definite  yardstick  for  determining  when  and  how  Gov- 
ernment assistance  should  be  invoked.  There  is  need  for  integrated  govern- 
mental machinery  to  provide  the  successive  steps  of  mediation,  voluntary 
arbitration,  and — ultimately  in  appropriate  cases — ascertainment  of  the  facts 
of  the  dispute  and  the  reporting  of  them  to  the  public.  Such  machinery  would 
facilitate  and  expediate  the  settlement  of  disputes. 

We  support  the  program  of  the  President  and  we  would  support  a 
bill  containing  the  constructive  proposals  contained  in  his  State  of  the 
Union  Message.  The  majority,  however,  is  miwilling  to  consider  any 
such  constructive  proposals ;  but  on  the  contrary  met  in  its  own  caucus 
without  consulting  the  minority  and  then  presented  the  minority  with 
a  fait  accompli.  In  their  newly  won  power  they  seem  to  have  forgotten 
tliat  this  country  was  founded  upon  a  two-party  system.  By  failing  to 
meet  with  the  minority  party,  they  in  effect  have  refused  to  consider 
the  minority  proposals.  We  believe  that  there  are  constructive  steps 
that  can  and  should  be  taken  and  they  are  the  steps  set  forth  in  the 
President's  State  of  the  Union  Message. 

STRIKES   IMPERILING   PUBLIC   HEALTH   AND   SAFETY 

Sections  203  and  204  of  the  proposed  bill  would  create  a  hodgepodge 
machinery  for  handling  disputes  in  the  public-utilities  field.  It  pro- 
vides that  whenever  the  President  finds  a  dispute  has  resulted  in  or 
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threatens  to  result  in  a  substantial  curtailment  of  public-utility  func- 
tions essential  to  the  j)ublic  health,  safety,  or  interest,  the  President 
shall  direct  the  Attorney  General  to  petition  for  an  injunction.  It 
grants  the  district  courts  authority  to  issue  injunctions,  thus  taking 
away  the  long-standing  benefits  of  labor's  hard- won  rights  under  the 
Norris-LaGuardia  Act.  It  goes  beyond  that  and  gives  the  district 
court  the  right  to  include  provisions  in  the  order  "to  facilitate  the 
voluntary  settlement  of  disputes."  This  provision  amounts  to  com- 
pulsory arbitration,  for  if  the  parties  fail  to  comply  with  the  provisions 
set  forth  by  the  court  to  facilitate  the  settlement  of  the  dispute,  they 
could  be  held  in  contempt  of  court.  The  Secretary  of  Labor,  expressed 
his  opposition  to  compulsory  arbitration  when  he  testified  before  this 
committee  on  March  11, 1947.  At  that  time  he  said : 

Experience  has  shown  *  *  *  that  compulsory  arbitration  as  a  means  for  ac- 
complishing industrial  peace  has  failed  to  achieve  that  goal.  Other  governments, 
Australia,  Canada,  and  New  Zealand  most  prominently,  have  had  systems  of 
compulsory  arbitration  of  labor  dispiites  for  a  period  sufficiently  long  to  provide 
a  test  of  their  effectiveness.  The  record  demonstrates  that  in  those  countries  no 
appreciable  reduction  in  the  number  of  work  stoppages  arising  out  of  labor  dis- 
putes has  occurred.  On  the  contrary,  there  are  qualified  authorities  in  the  field 
of  labor  relations  who  believe  that  the  inevitable  decline  in  labor  disputes  arising 
from  the  growth  in  maturity  and  responsibility  on  the  part  of  both  labor  and 
management,  may  have  received  a  set-back  in  those  countries  due  to  the  system 
of  compulsory  arbitration.  The  experience  of  the  States  of  Kansas  and  Colorado, 
in  which  similar  systems  were  experimented  with,  inspire  no  confidence  that  the 
results  in  those  States  would  have  been  different. 

Federal  experience  bears  out  these  conclusions.  For  war-emergency  purposes, 
a  species  of  compulsory  arbitration  was  instituted  by  the  Executive  orders  and 
statutes  administered  by  the  National  War  Labor  Board.  The  result  proved  to 
be  an  almost  complete  atrophy  of  the  voluntary  collective-bargaining  process. 
Any  dispute,  including  many  over  trivial  issues,  was  brought  before  the  Board 
for  settlement,  and  so  large  a  backlog  of  work  quickly  developed  that  there  was 
no  reasonable  possibility  of  expeditious  action  in  the  great  proportion  of  pending 
cases.  At  the  same  time,  strilie  notices  filed  under  the  provisions  of  the  War 
Labor  Di.sputes  Act  showed  that  an  increasing  proportion  of  "labor  disputes'' 
involved  no  issue  between  the  employer  and  his  employees,  but  a  grievance  on 
the  part  of  one  or  both  against  the  slowness  of  the  governmental  process.  It 
cannot  be  maintained,  furthermoi-e,  that  either  the  notice  and  strike-ballot 
provisions  of  the  War  Labor  Disputes  Act  or  the  compulsory-arbitration  pro- 
cedures of  tlie  War  Labor  Board  were  primary  factors  in  reducing  the  incidence 
of  strikes  during  the  war  to  such  a  remarkable  degree  as  was  accomplished. 
The  success  of  the  Board  was  attributable  to  the  fact  that  it  was  founded  upon 
an  agreement  of  labor  and  industi-y,  the  "no  strike"  pledge.  The  truth  of  this 
conclusion  is  shown  by  the  fact  that,  almost  immediately  upon  the  cessation  of 
the  fighting,  when  the  "no  strike"  pledge  was  no  longer  in  effect,  the  number 
of  strike  notices  filed  under  the  War  Labor  Disputes  Act  rose  so  sharply  that 
more  notices  were  received  in  the  course  of  every  week  than  had  been  received 
in  any  ordinary  month  while  the  pledge  was  being  observed. 

Compulsory  arbitration  is  the  antithesis  of  free  collective  bargaining.  Labor 
and  representative  management  are  in  complete  agreement  in  their  opposition 
to  measures  compelling  arbitration.  Both  are  aware  that  the  existence  of  com- 
pulsory arbitration  laws  not  only  eliminates  free  collective  bargaining  in  situa- 
tions where  the  parties  are  genuinely  at  odds,  but  will  frequently  encourage  one 
or  both  of  the  disputants  to  make  only  a  pretense  of  bargaining  in  anticipation 
of  a  more  favorable  award  from  an  arbitrator  than  would  be  realizable  through 
their  own  efforts.  The  net  result  would  be  a  weakening  of  free  bargaining  and 
an  increasing  reliance  on  the  compulsory  arbitration  procedures,  and  it  is  obvious 
tliat  with  the  growth  of  such  an  attitude,  the  use  of  conciliation  and  mediation 
procedures  would  decline  concurrently.  Conciliation  and  mediation  are  instru- 
ments of  free  collective  bargaining,  aids  to  the  parties  in  arriving  at  voluntary 
and  mutually  acceptable  settlements.  Compulsory  arbitration  would  discourage 
tlieir  use  in  the  same  degree  that  it  would  lessen  the  inclination  to  bargain  freely 
in  arriving  at  settlements  in  labor  disputes. 
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If  compulsory  arbitration  is  to  succeed  in  eliminating  work  stoppages,  it  is 
clear  that  it  can  do  so  only  by  abolishing  or  restricting  the  right  to  strike. 

Compulsory  arbitration  simply  means  that  the  Government  writes  a  contract 
for  the  parties.  The  proponents  of  the  legislation  .seem  to  believe  that  such  Gov- 
ernment intervention  would  apply  primarily  to  wages,  perhaps  even  to  hours, 
but  not  much  beyond  these  two  questions,  because  they  hold  that  these  are  the 
most  freciuent  matters  of  controversy.  Many  labor  agreements,  however,  contain 
numerous  detailed  provisions  concerning  working  conditions,  safety  measures, 
benefits,  and  grievance  procedures.  Disputes  can  and  do  ari.se  concerning  these 
matters.  The  arbitrator,  if  the  dispute  is  to  be  .settled  must  arrive  at  an  equitable 
and  just  settlement.  Those  who  are  most  determined  in  their  opposition  to  Gov- 
nrnment  control  and  planning  have  not  been  slow  to  point  out  the  impossibility 
of  Government  effectively  regulating  the  infinite  details  of  economic  activity. 
An  arbitrator  seeking  to  impose  the  terms  and  conditi(ms  of  the  employment 
relationship  on  unwilling  parties  simply  has  no  guide  or  standard  upon  which 
to  base  his  conclusion.s. 

*  *  *  If  a  free  enterprise  economy  is  to  be  preserved,  respect  to  the  terms  of 
tlieir  agremeents  should  not  be  interfered  with  by  government.  This  relation- 
ship is  the  most  vital  activity  of  an  overwhelming  majority  of  our  adult  popu- 
lation. Freedom  to  contract  in  the  sense  that  i)arties  are  free  to  refrain  from 
entering  into  contracts,  even  where  public  policy  requires  the  setting  of  some 
of  the  terms,  is  essential  to  the  preservation  of  a  free  society. 

Labor  and  manaofement  are  unanimous  in  their  condemnation  of 
compulsory  arbitration.  The  National  Association  of  INIanufacturers, 
the  Chamber  of  Commerce,  the  Committee  for  Economic  Development, 
the  American  Federation  of  Labor,  the  Congress  of  Industrial  Organi- 
zations, and  the  railroad  brotherhoods  have  all  publicly  expressed 
their  opposition  to  compulsory  arbitration.  Motivating  them  all  is  the 
conviction  that  compulsory  arbitration  would  mean  a  significant  and 
undesirable  extension  of  Government  control  into  an  area  where  such 
controls  are  disastrous.  Management  justly  fears  that  such  extension 
may  spread  to  traditional  management  functions  of  supervision,  prices, 
and  profits.  Labor  justly  fears  that  compulsory  arbitration  means 
the  cutting  down  of  freedom  of  the  workino-  peo]ile.  Com])u]sory  ai'bi- 
tration  and  free  enterprise  are  incompatible.  A  free  enterprise  system 
is  founded  upon  a  system  of  free  collective  bargaining. 

The  President  would  be  required  to  direct  the  bringing  of  any  such 
action  "whenever  a  labor  dispute  has  resulted  in,  or  imminently  threat- 
ens to  result  in,  the  cessation  or  substantial  curtailment  of  interstate 
or  foreign  commerce''  in  any  sitch  essential  service.  At  what  stage  in 
the  negotiations  of  a  labor  dispute  does  it  "imminently  threaten"  to 
curtail  commerce?  Is  it  while  negotiations  are  proceeding,  perhaps 
satisfactorily,  but  with  some  issues  to  be  yet  settled?  Is  it  immedi- 
ately upon  the  break-down  of  negotiations,  before  a  strike  has  been 
called?  Or  is  it  after  negotiations  have  broken  down  completely,  and 
a  strike  has  been  called  ?  Thus,  though  the  section  puts  the  President 
under  a  mandatory  duty  to  take  action  to  prevent  strikes  in  essential 
services,  in  appropriate  cases,  it  leaves  room  for  wide  controversy 
whether  he  should  act  or  not  act  in  any  given  case.  Further,  what  is 
"substantial  curtailment"'?  This  term  is  not  defined,  and  could  con- 
ceivably be  broadened  to  a  point  of  being  all-inclusive.  There  is  no 
rule,  or  yardstick,  provided  for  the  President  to  guide  him  in  his  de- 
termination as  to  whether  or  not  a  "substantial  curtailment*'  of  inter- 
state or  foreign  commerce  has  occurred  or  is  about  to  occur.  Neither 
is  there  any  guide  to  determine  Avhether  this  "substantial  curtailment" 
refeis  to  any  particular  plant,  or  any  particular  group  of  plants  or 
the  industry  as  a  whole.  The  broad  scope  of  these  worcls  and  phrases 
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would  undoubtedly  add  to  the  heat  of  controversies  growing  out  of 
a  decision  by  the  President  to  act,  or  not  to  act,  in  any  given  case.  Such 
controversies  would  tend  to  aggravate  rather  than  to  resolve  labor 
disputes  in  essential  services. 

Sections  203  and  204  of  the  proposed  bill  provide  further  that  after 
the  injunction  is  issued,  the  parties  shall  be  under  obligation  to  bargain 
30  days  with  the  assistance  of  the  Office  of  Conciliation  and  that  a.t  the 
end  of  the  30  days,  the  employees  shall  vote  on  the  question  of  whether 
or  not  they  wish  to  accept  the  last  offer  of  the  employer,  and  if  they 
so  desire  what  person  or  persons  they  desire  to  designate  as  their  repre- 
sentative to  embody  the  acceptance  in  a  contract  with  the  employer. 
This  provision  is  an  interesting  example  of  the  hasty  hodgepodge  man- 
ner in  which  this  bill  was  thrown  together.  The  bill  as  first  presented 
to  the  minority  members  for  consideration  on  Friday,  April  11,  pro- 
vided that  the  parties  should  negotiate  for  30  days  with  the  assistance 
of  the  United  States  Conciliation  Service  of  the  Department  of  Labor 
and  that  the  vote  should  be  conducted  by  the  National  Labor  Ivelations 
Board.  This  provision  appears  despite  the  fact  that  earlier  sections  of 
the  bill  had  completely  wiped  out  these  two  agencies.  Perhaps  it  is 
appropriate  that  the  majority  provide  for  the  performance  of  these 
functions  by  the  ghostly  remains  of  these  two  agencies  over  whose 
deaths  they  would  like  to  preside.  We  are  inclined  to  believe  that  the 
nonexistent  agencies  originally  called  upon  to  perform  these  functions 
imder  the  original  draft  would  perform  the  job  as  well  as  those  created 
under  this  hodgepodge  bill. 

The  hodge  podge  does  not  end  there,  however.  There  are  still  others 
that  have  to  "get  into  the  act''  of  handling  disputes.  It  calls  upon 
the  chief  justice  of  the  United  States  circuit  court  of  appeals  to  set 
up  special  boards  to  issue  opinions  as  to  the  proper  settlement  of 
the  dispute,  but  it  sets  no  standards  to  be  used  by  the  Board.  Nor 
does  it  concern  itself  with  what  would  seem  to  be  the  rather  im- 
portant question  of  the  labor- relations  experience  of  the  cliief  justice 
•of  the  court  of  appeals  or  his  designees.  We  have  the  highest  respect 
for  the  present  chief  justice  of  the  United  States  circuit  court  of 
:appeals,  but  in  all  deference  to  him  or  such  person  that  may  succeed 
liim,  we  believe  that  industrial  relations  has  become  a  highly  complex 
and  technical  subject  requiring  people  well  versed  in  the  field.  The 
projX)sed  bill  would  in  effect  have  what  it  considers  to  be  the  most 
important  cases  in  the  country  going  before  a  board  composed  of 
people  with  no  background  or  experience  in  the  field  of  industrial 
relations.  The  bill  fails  even  to  give  this  inexperienced  Board  the 
•requisite  assistance  of  defining  the  standards  to  be  used  by  the  Board 
in  giving  its  opinion  as  to  the  proper  settlement  of  the  dispute,  nor 
■does  it  require  that  the  Board  publish  the  facts  upon  which  its  opinion 
is  based. 

Under  sections  203  and  204  the  President,  the  Attorney  General,  the 
-^iistrict  courts,  the  Secretary  of  Labor,  the  Office  of  Conciliation,  the 
Administrator  of  the  National  Labor  Eelations  Act,  the  circuit  court 
of  appeals,  and  special  boards  would  all  be  concerned  with  the  han- 
dling of  the  most  vital  disputes  in  the  country  affecting  the  national 
health  and  safety.  Everybody  seems  to  be  "in  the  act"  except  Jimmy 
Durante.  How  the  people  of  the  country  would  ever  fix  the  respon- 
sibility for  mishandling  of  one  of  these  critical  labor  disputes  is  the 
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real  $64  question.  Perhaps  the  majoritj^  prefers  the  responsibility 
not  to  be  fixed;  perhaps  it  prefers  an  irresponsible  hodgepodge  ap- 
proach. "\Ye  believe,  however,  that  if  one  of  these  major  cases  is 
mishandled,  tlie  public  will  not  be  confused.  The  public  would  place 
the  responsibility  right  back  where  it  belongs,  on  the  Congress  which 
passed  this  "pass  the  buck"  procedure. 

While  an  exhaustive  study  of  cases  bearing  on  the  question  of 
whether  it  would  be  proper  to  delegate  to  the  chief  justice  of  the 
Circuit  Court  of  Appeals  for  the  District  of  Columbia  the  duties  he 
would  have  to  carry  out  under  section  2(c)  of  the  bill  has  not  been 
possible  in  the  limited  time  the  bill  has  been  available,  there  are  cases 
which  hold  that  these  provisions  may  be  of  doubtful  constitutionality. 

In  16  C.  J.  S.  500  the  general  rule  is  stated  that  "generally  the  legisla- 
ture may  not  confer  exclusively  nonjudicial  powere  on  courts  or 
judges." 

The  Supreme  Court  in  Keller  v.  Potomac  Electric  Co.  (261  U,  S. 

8) ,  in  an  opinion  written  by  Chief  Justice  Taft,  held,  that — 

The  jurisdiction  of  this  Court  and  of  the  inferior  courts  of  the  United  States 
ordained  and  established  by  Congress  under  and  by  virtue  of  the  tliird  article  of 
the  Constitution  is  limited  to  eases  and  controversies  in  such  form  that  the 
judicial  power  is  capable  of  acting  on  them  and  does  not  extend  to  an  issue  of 
constitutional  law  framed  by  Congress  for  the  purpose  of  invoking  the  advice  of 
this  court  without  real  parties  or  a  real  case,  or  to  administrative  or  legislative- 
issues  or  controversies  {Hayhurn's  case.  2  Dall.  410  notes:  United  States  v. 
Ferreira,  13  How.  40;  Ex  parte  Siehold,  100  U.  S.  371,  398;  Gordon  v.  U.  S.,  117 
V.  S.  697 ;  Baltimore  d  Ohio  R.  R.  Co.  v.  Interstate  Commerce  Commissio7i,  215- 
U.  S. 216). 

The  Supreme  Court  of  Louisiana,  in  In  re  Southern  Cotton  OH  Co. 
(86  So.  656),  has  held  that  a  district  court  could  not  be  required  to 
determine  the  solvency  of  an  employer  in  an  action  mider  the  State 
Emploj^ers'  Liability  Act,  The  court  discussed  the  propriety  of  con- 
ferring such  duties  on  judges  as  follows : 

The  respondent  judges  have  replied  that  relator  is  not  entitled  to  have  the 
question  of  its  solvency  determined  by  them  vel  non  in  their  capacity  as  judges 
of  the  twenty-eighth  judicial  district  court,  for  the  reason  that  article  9G  of  the 
constitution  provides  that  no  duties  or  functions  shall  ever  be  attached  to  the 
district  court  or  to  the  several  judges  thereof,  except  such  as  are  judicial ;  and 
respondents  show  that  the  determination  of  the  solvency  vel  non  or  relator  for 
the  purpose  of  the  administration  of  the  Workmen's  Compensation  Act  is  aa 
executive,  and  not  a  judicial,  function;  that  it  is  beyond  the  province  of  the- 
eourt  to  examine  or  verify  the  books,  records,  accounts,  or  statements  of  relator, 
and  that  the  constitution  and  statutes  of  the  State  has  not  provided  the  courts 
with  the  necessary  machinery  or  assistance  for  such  work. 

They  further  answer  that  the  act  which  the  relator  seeks  to  compel  respond- 
ents to  perform  does  not  rend  to  determine  what  the  law  is  and  what  the  rights 
of  the  parties  are  with  reference  to  transactions  that  have  been  had,  and  does 
not  tend  to  determine  any  question  of  rights  or  obligations,  and  is  not  an  exercise 
of  the  judicial  power. 

The  issues  involved  in  many  labor  disputes  do  not  raise  justiciable 
questions.  They  involve  wages,  hours,  working  conditions;  not  legal 
rights  and  duties.  It  is  doubtful  whether  the  courts  are  equipped  by 
training  or  experience  to  handle  these  types  of  problems.  Giving  them 
functions  which  must  be  carried  out  with  the  utmost  expedition  even 
in  tlie  most  complicated  cases  may  well  interfere  seriously  with  the 
exercise  of  their  normal  judicial  functions.  It  might  well  take  them 
far  from  their  normal  field  of  operations,  both  physically  and  as  to 
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judicial  subject  matter,  and  would  increase  the  already  substantial 
burden  of  the  courts. 

Subsection  (f)  of  section  204  pi-ovides  that  "at  the  conclusion  of 
all  the  proceedings  hereinbefore  required,  or  whenever  an  agreement 
is  reached  by  the  parties,  the  Attorney  General  shall  move  the  court 
to  discharge  the  injunction,  which  motion  shall  then  be  granted  and 
the  injunction  discharged."  This  subsection  provides  for  the  termi- 
nation of  the  in j  miction.  But,  by  this  provision,  if  no  agreement  has 
been  reached,  the  injunction  is  discharged,  and  it  is  then  possible  that 
a  strike  will  take  place.  By  virtue  of  this  last  provision,  these  sections 
would  do  nothing  other  tlian  promote  ill  will  when  it  is  extremely 
necessary  that  the  parties  meet  with  open  minds,  and  an  honest  intent 
to  settle  the  issues  as  quickly  and  expeditiously  as  possible. 

These  sections  would  apply  generally  to  labor  disputes  in  the  trans- 
portation, public  utility,  and  communication  fields.  They  would  in 
eii'ect,  single  out  employees  in  those  fields  for  special  treatment. 

For  these  employees,  the  right  to  strike  would  be  seriously  limited. 
The  question  may  well  be  raised  whether,  in  view  of  this,  provision 
should  not  be  made  for  special  consideration  to  be  given  to  the  interests 
of  such  employees  in  any  settlements  proposed  by  officials  of  the  Gov- 
ei'nment  and  by  the  special  advisory  settlement  boards.  Precedent 
for  such  special  consideration  is  contained  in  the  identical  bills  intro- 
duced bv  Mr.  Auchincloss  (H.E.  17),  Mr.  Case  of  New  Jersey  (H.E. 
;U),  Mr.  Hale  (H.R.  68),  Mr.  Heselton  (H.R.  75),  and  Mr.  Herter 
(H.R.  76) .  See  section  7(c)  of  each  of  these  bills. 

This  bill  would  give  to  the  employers  engaged  in  these  fields  an 
inordinate  power  over  the  employees  with  whom  they  deal.  The  threat 
of  injunction  would  constantly  be  held  over  the  unions.  These  pro- 
visions would  allow  the  employers  to  refuse  to  bargain  in  good  faith, 
and  by  subterfuge  and  clouding  of  the  issues  place  the  employees  in 
an  extremely  untenable  position.  It  is  difficult  to  see  how  these  pro- 
visions can  promote  harmony  and  good  will  between  the  parties  to 
a  dispute,  or  how  they  can  promote  in  any  manner  the  settlement  of 
controversies  in  these,  important  industries. 

xiccording  to  BLS  figui'cs.  strikes  in  heat,  light,  and  power  utilities 
during  an  lli/2-yeiir  period,  January  V,)l\o  to  June  1946,  have  been  few, 
rano-ing  from  3  to  17.  The  greatest  numbej'  of  worker-s  involved  in 
utility  stoppages  in  any  single  year  was  5,350  in  1044.  These  workers 
comi^rised  0.3  percent  of  all  workers  involved  in  strikes  in  that  year. 
In  1935  and  in  1944  time  lost  due  to  work  stoppages  in  the  utility  field 
n mounted  to  0.4  percent  of  idleness  resulting  from  all  work  stoppages. 
There  would  seem,  then,  to  he  : 

Twenty-seven  work  stoppa<res  were  recorded  ]:)y  BLS  between 
January  1945  and  October  1946  in  utility  establishments  providing 
heat,  light,  and  power  services.  Most  of  the  stoppages  were  of  short 
duration.  Eight  were  terminated  within  24  hours  and  over  half  (17) 
were  terminated  within  a  72 -hour  sj^an.  Six  stoppages  continued  from 
15  to  27  days  each.  In  view  of  these  figures,  there  would  seem  to  be 
little  need  of  such  drastic  legislation  as  is  here  contemplated  against 
these  workers. 

The  basic  approach  proposed  for  the  handling  of  the  public  utility 
disputes  is  so  unrealistic  and  irresponsible  that  we  do  not  feel  it 
necessary  to  dwell  at  great  length  on  many  of  the  details.  Plowever, 
we  believe  that  a  few  of  the  details  warrant  attention. 
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1.  The  procedure  for  submitting  to  the  employees  a  ballot  on  the 
question  of  whether  or  not  they  wish  to  accept  the  employer's  last 
offer  implies  that  the  employees  are  always  the  adamant  party  in  their 
refusal  to  accept  the  offer  of  the  employer.  This  is  far  from^the  case. 
Many  employers  are  large  corporations.  Through  their  tightly  held 
minority  control  they  are  frequently  the  adamant  parties.  Perhaps 
equality  of  application  should  require  a  vote  by  the  stockholders  of  the 
corporation  on  the  question  of  acceptance  or  rejection  of  the  union's 
last  offer. 

'2.  The  procedure  providing  for  choosing  a  new  representative  to 
sign  the  agreement  other  than  the  one  which  had  been  bargaining  on 
behalf  of  the  employees  implies  that  the  employees  are  never  satisfied 
with  their  collective-bargaining  representative.  This  procedure  would 
seem  to  be  designed  for  the  sole  purpose  of  undermining  the  existing 
collective-bargaining  representative  and  would  introduce  into  the 
negotiations  a  new  factor  of  unrest  caused  by  an  election  campaign  for 
a  new  bargaining  representative.  The  diverting  of  the  energies  of  the 
bargaining  representative  to  the  struggle  for  continued  existence 
would  weaken  its  bargaining  position  immeasurably  and  it  appears 
to  be  designed  for  the  sole  purpose  of  ''busting  the  miion*'  and  strength- 
ening the  employers  at  the  bargaining  table. 

3.  Although  section  205  of  the  act  provides  that  sections  203  and 
204  shall  not  apply  to  disputes  subject  to  the  Railway  Labor  Act,  it 
is  difficult  to  know  what  type  of  transportation  cases  provided  for  in 
section  203  would  be  covered  by  the  elaborate  machinery  called  for 
under  that  section.  If  the  transportation  tie-up  is  to  curtail  commerce 
in  such  a  way  as  to  affect  the  public  health  or  safety,  it  most  certainly 
would  be  a  form  of  transportation  coming  under  the  Railway  Labor 
Act.  Either  sections  203  or  204  amend  the  Railway  Labor  Act  or  they 
don't.  Perhaps  the  majority  prefers  to  go  through  the  motion  of 
passing  a  law  but  to  say  it  shall  have  no  effect  under  section  205 ;  or 
perhaps  they  prefer  to  provide  some  work  for  the  legal  profession  so 
that  they  can  litigate  which  act  applies  while  the  country  sits  back 
and  watches  the  spectacle  of  a  legal  barrage  of  argument  instead  of 
having  constructive  steps  taken  to  settle  the  dis])ute. 

4.  A  special  board  created  under  section  204  with  the  chief  justice  of 
the  circuit  court  of  api^eals  as  presiding  officer  skirts  upon  the  border  of 
merit.  However,  it  fails  to  have  merit  by  failing  to  provide  for  finding 
of  facts  on  which  the  opinion  is  to  be  issued  and  by  failing  to  provide 
for  experts  in  the  field  of  industrial  relations  to  engage  in  the  fact- 
finding process.  We  believe  as  does  the  President  that  there  are  many 
types  of  disputes  in  which  the  fact-finding  process  can  be  usefully  em- 
ployed. We  see  no  reason  why  that  i^rocess  should  be  limited  to  public 
utilities  as  provided  for  under  this  bill. 

In  brief  summary,  title  II  would  set  up  a  new  agency  to  take  the 
place  of  the  present  Conciliation  Service.  Its  functions  are  identical 
with  those  of  the  present  Conciliation  Service  and  no  constructive  pro- 
cedures are  provided  for  the  type  of  preventive  conciliation  work  now 
being  performed  by  the  present  Conciliation  Service. 

It  would  wipe  out  the  vast  store  of  experience  of  the  present  Concili- 
ation Service  and  would  create  dual  responsibility  for  handling  indus- 
trial relations  problems,  since  the  public  would  still  look  to  the  Secre- 
tary of  Labor  together  with  the  newly  established  agency  as  the  parties 
responsible  for  the  maintenance  of  industrial  peace. 
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As  a  second  part  of  the  title,  tlie  bill  creates  a  complicated  "siiper- 
duper"  machinery  desiorned  to  settle  public  utility  cases.  The  machinery 
is  so  complicated  that  the  parties  Vv-onld  be  sjiendinc;  most  of  their  time 
stud3/ing  the  act,  determining  what  tliey  should  do  next  instead  of 
devoting  their  time  to  settling  the  dispute.  The  machinery  under  the 
gaiise  of  settling  disputes  vrould  deprive  labor  of  its  basic  right  to  strike 
and  would  reintroduce  the  iniquitous  injunction  into  labor  disputes. 
This  new  machinery  would  provide  for  Government  interference  by 
nuinerous  branches  of  the  Government.  If  there  is  one  thing  clear  that 
the  people  want,  it  is  that  they  want  less  interference  by  Government  in 
their  domestic  affairs.  The  people  did  not  give  a  mandate  to  this  Con- 
gress to  pass  antilabor  laws.  Their  mandate  was  for  less  Government 
interference.  The  provisions  of  sections  203  and  204  instead  of  having 
less  Government  interference  provide  for  more  Government  interfer- 
ence than  ever  before  in  our  history. 

C.  Miscellaneous  Proa^sions 

7.  Aj>j)llcat'ion  of  tJie  antitrust  la  vis 

Section  301  of  title  II  again  subjects  trade  unions  to  criminal  prose- 
cution and  treble  damage  suits  under  the  antitrust  laws  regardless  of 
"whether  they  are  legitimately  seeking  to  preserve  union  wage  rates  and 
standards.  Insofar  as  this  section  makes  it  a  violation  of  the  antitrust 
laws  for  labor  to  combine  with  nonlabor  groups  to  fix  prices,  restrict 
production,  or  to  control  markets  it  is  cmpletely  unnecessary.  The 
Supreme  Court  has  repeatedly  held  that  the  antitrust  laws  apply  to 
restraints  imposed  on  commerce  by  the  combination  of  a  union  with 
nonlabor  groups.  But  subsection  (b)  of  section  301  sweeps  within  the 
scope  of  criminal  prosecution  "any  concerted  activity  declared  to 
be  unlawful  in  section  12  of  the  National  Labor  Relations  Act  as 
amended."  Thus,  for  example,  all  boycotts  as  defined  in  section  2.  in- 
cluding refusal  to  work  on  or  install  nonunion-made  goods,  or  a  refusal 
to  work  on  jobs  with  which  the  nonunion  emplo3'er  is  connected  are 
subjected  to  criminal  sanctions. 

Section  301  would  wipe  out  the  gains  achieved  by  labor  over  years  of 
protracted  stniggle  to  protect  legitimate  activities  from  the  sanctions 
of  the  Sherman  Act.  The  history  of  his  achievement  in  delimiting 
the  appropriate  area  for  concerted  activities  of  organized  labor  is  well 
known.  In  the  Danbury  Hatters  case,  the  concerted  efforts  of  a  union 
to  maintain  adequate  labor  standards,  implemented  by  a  refusal  to 
purchase  from  an  employer  refusing  to  adhere  to  such  standards  were 
visited  by  treble  damages  under  the  Sherman  Act.  In  1914,  after 
considerable  labor  unrest  resulting  from  judicial  interpretation  of  the 
Sherman  Act,  Congress  declared  it  to  be  the  national  policy  in  section 
6  of  the  Clayton  Act  that  "nothing  contained  in  the  antitrust  laws 
shall  be  construed  to  forbid  or  restrain — members  of  [labor]  organ- 
izations from  lawfully  carrying  out  the  legitimate  objects  thereof."' 
However,  the  ambiguities  of  section  6,  which  exempted  only  "law- 
ful"' means  and  "legitimate"  end  invited  the  Supreme  Court  in  the 
Duplex  case  and  the  Bedford  Cut  Stone  case  to  nullify  the  immunity 
against  prosecution  for  engaging  in  self-help  activities  that  labor 
believed  it  had  won.  Section  20  of  the  Clayton  Act  was  held  to  pro- 
tect only  persons  in  a  proximate  relation  of  employer  and  employee. 
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In  consequence  of  this  restrictive  interpretation  of  section  20  the 
Clayton  Act  accomplished  nothing  by  way  if  immunizing  organized 
labor  from  the  Sherman  Act.  Instead,  the  courts  were  able  to  seize 
upon  section  16  of  the  Clayton  Act  which  extended  the  privilege  of 
injunctive  relief  to  private  suitors  alleging  violation  of  the  Sherman 
Act  as  authority  for  expanding  the  use  of  the  injunction  against 
labor's  self-help  activities. 

From  these  court  decisions  there  followed  years  of  judicial  abuse 
of  the  injunctive  process,  resulting  in  the  sorriest  chapters  of  our 
industrial  history.  In  1932  Congress  finally  passed  the  Norris- 
LaGuardia  Act  which  expanded  the  definition  of  "'labor  dispute"  and 
restricted  the  jurisdiction  of  Federal  courts  to  issue  injunctions  in 
such  disputes.  The  Supreme  Court  subsequently  held  tiiat  the  Sher- 
man Act  must  be  read  in  the  light  of  both  section  20  of  the  Clayton 
Act  and  the  provisions  of  the  Norris-LaGuardia  Act.  The  Court 
held  that  while  labor  unions  do  not  possess  any  general  immunity 
from  the  antitrust  laws  they  should  not  be  subject  to  criminal  prose- 
cution or  treble  damage  suits  in  cases  where  national  policy  has  found 
it  necessary  to  protect  unions  from  the  injunction. 

Section  301  would  turn  the  clock  back  to  the  period  before  1914 
and  would  encourage  new  industrial  strife.  Once  again  the  Danbury 
Hatters  case  and  the  Duplex  and  Bedford  Stone  case  might  become 
the  prevailing  law.  The  shackling  of  labors  legitimate  activities  as 
proposed  in  section  12  by  opening  the  floodgates  of  the  injunctive 
process,  is  further  exacerbated  by  subjecting  these  activities  to  crimi- 
nal prosecution  under  section  301,  Even  a  peaceful  effort  to  make 
known  its  dispute  to  the  public  may  bring  down  criminal  penalties. 
Likewise  a  peaceful  effort  to  persuade  the  public  or  fellow  laborers 
to  withhold  patronage  from  an  employer  who  obstinately  maintains 
substandard  labor  conditions  is  made  a  violation  of  the  Sherman  Act. 
The  entire  gamut  of  activities  proscribed  in  section  12  is  subject  to 
the  sanctions  of  the  Sherman  Act,  including  the  potential  depletion 
of  the  union  treasury  as  a  result  of  treble  damage  suits. 

The  unfortunate  history  of  attempted  applications  of  the  anti- 
trust laws  to  labor-management  relationships  is  strong  evidence  that 
such  laws  are  of  little  use  in  the  promotion  of  harmonious  labor- 
management  relationships.  The  antitrust  laws  are  useful  in  promot- 
ing trade  and  protecting  consumers  against  the  abuses  of  monopo- 
listic business  combinations.  They  are,  however,  ill-adapted  as  a 
means  for  maintaining  stable  labor-management  relations  or  for 
policing  union  behavior. 

2.  Suits  hy  and  against  unions  in  the  Federal  courts 

Section  302  of  title  III  has  the  dual  purpose  first  of  giving  the  Fed- 
eral courts  jurisdiction,  without  regard  to  the  amount  in  controversy. 
to  entertain  actions  involving  violations  of  collective  bargaining  agree- 
ments affecting  commerce  or  where  the  court  otherwise  has  jurisdic- 
tion of  the  cause;  and,  second,  of  providing  for  suit  against  labor 
organizations  whose  activities  affect  commerce,  with  judgment  enforce- 
able only  against  the  union  assets.  In  any  such  suits  the  union  would 
be  bound  by  the  acts  of  its  agents  and  the'courts  would  have  the  power 
to  grant  injunctive  relief  regardless  of  the  provisions  of  the  Norris- 
LaGuardia  Act. 
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The  question  of  amenability  of  unions  to  suit  has  been  the  subject 
of  much  misunderstanding.  Unions  have  never  been  exempt  from 
suit  because  they  are  labor  unions.  It  has  only  been  difficult  to  reach 
union  assets  because  unions  are  unincorporated  associations.  And 
even  here,  these  difficulties  have  been  removed  in  the  great  majority  of 
States.  Actually,  there  are  only  13  States  where  union  funds  cannot 
be  easily  reached  under  laws  in  effect  permitting  satisfaction  of  judg- 
ments from  the  central  funds  of  the  union.  These  States  are  Arkansas, 
Georgia,  Illinois,  Kentucky,  Maine,  Massachusetts,  Missouri,  Missis- 
sippi, New  Hampshire,  Oregon,  Rhode  Island,  Tennessee,  and  West 
Virginia.  Of  the  remaining  35  States,  there  are  10  which  by  statute 
permit  the  union  assets  to  be  reached  by  representative  suits  in  any 
type  of  action  and  there  are  25  which  permit  suits  against  unions 
in  the  common  name  of  the  union,  in  some  cases  with  liability  attaching 
not  only  to  the  union  funds,  but  also  to  the  assets  of  every  individual 
member  of  the  union. 

This  bill  would  seek  to  open  the  Federal  courts  generally  to  suits  by 
and  against  labor  organizations.  Since  the  adoption  of  the  Federal 
Rules  of  Civil  Procedure,  however,  the  Federal  courts  have  already 
been  authorized  to  entertain  suits  by  and  against  labor  organizations 
in  the  35  States  which  already  permit  effective  recovery  against  union 
funds.  Rule  17  (b)  of  those  rules  provides  in  part  as  follows: 

*  *  *  The  capacity  of  an  individual,  other  than  one  acting  in  a  represent- 
ative, to  sue  or  be  sued  shall  be  determined  by  the  law  of  his  domicile.  *  *  * 
In  all  other  cases  capacity  to  sue  or  be  sued  shall  be  determined  by  the  law  of  the 
State  in  which  the  district  court  is  held ;  except  that  a  partnership  or  other  unin- 
coiijorated  association,  which  has  no  such  capacity  by  the  law  of  such  State,  may 
sue  or  be  sued  in  its  common  name  for  the  purpose  of  enforcing  for  or  against  it 
a  substantive  right  existing  under  the  Constitution  or  laws  of  the  United  States. 

It  is  concluded,  therefore,  that  there  now  exists  only  a  very  narrow 
field  for  necessary  Federal  legislative  action.  There  is  perceived  very 
little  reason  why  the  Federal  courts  should  now  be  opened  to  so  wide 
a  degree,  inviting  litigation,  when  the  rules  presently  in  existence  effec- 
tively permit  suit  and  may,  in  the  sound  discretion  of  the  United 
States  Supreme  Court,  be  broadened  even  further  to  permit  suit  re- 
gardless of  State  procedural  laws  and  without  the  necessity  of  further 
legislation. 

The  question  of  conferring  upon  Federal  courts  broad  power  to 
entertain  suits  for  violation  of  union  agreements  regardless  of  the 
amount  involved  and  appai-ently  in  complete  disregard  of  the  consti- 
tutional requirement  of  diversity  of  citizenship  is  fraught  with  grave 
issues  of  policy  and  legalit3\  It  would  appear  particularly  unwise 
to  abandon  in  this  field  the  present  requirement  of  the  $3,000  amount 
in  controversy  as  a  prerequisite  to  Federal  jurisdiction.  It  is  feared 
that  the  result  would  be  to  involve  the  Federal  courts,  already  over- 
burdened, with  a  great  mass  of  petty  litigation  over  amounts  less  than 
$3,000,  easily  capable  of  being  adjudicated  effectively  by  the  more 
nmnerous  State  courts.  This  type  of  action  would  undoubtedly  invite 
the  return  of  conditions  in  the  Federal  Courts  during  prohibition  days, 
when  they  bogged  down  in  litigation  ordinarily  handled  by  the 
average  police  court. 

As  to  legality,  the  bill  would  apparently  give  the  Federal  courts 
jurisdiction  of  disputes  over  union  agreements  affecting  commerce 
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regardless  of  diversity  of  citizenship  of  the  parties.  The  Constitu- 
tion limits  suits  in  the  Federal  courts  to  cases  arising;  under  the  Con- 
stitution and  laws  of  the  United  States  or  involving  diversity  of 
citizenship,  (Constitution,  art.  3,  sec.  2).  The  bill  apparently  at- 
tempts to  found  jurisdiction  upon  the  Constitution  and  laws  of  the 
United  States  by  the  use  of  the  words  "if  such  agreement  affects 
commerce".  There  would  be  involved  here,  liow^ever,  no  substantive 
right  under  the  laws  of  the  United  States  or  under  the  Constitution. 
Actually  substantive  legal  questions  as  to  a  contract  dispute  would 
be  decided  in  accordance  with  applicable  State  law.  The  United 
States  Supreme  Court  has  held  that  the  fact  that  tlie  circumstances 
involve  engaging  in  interstate  commerce  will  not  permit  the  Federal 
ship  {In  Re  Metropol'dan  Raihcay  Receivership)^  208  U.S.  00,  28 
courts  to  assume  jurisdiction  where  there  is  no  divei*sitv  of  citizen- 
S.  Ct.  219,  52  L.  Ed.  403).  It  is  therefore  concluded  that  this  aspect 
of  the  bill  constitutes  an  approach  which  is  of  doubtful  legality  and 
ceT'tainly  is  both  hasty  and  unwise. 

It  is  noted  that  the  bill  makes  an  effort  to  secure  union  responsibility 
for  the  acts  of  its  agents.  Very  general  language  is  used.  It  is  sub- 
mitted, however,  tliat,  instead,  care  should  be  used  in  determining 
what  are  acts  of  duly  authorized  agents  acting  within  the  scope  of 
their  authority.  The  question  was  fully  discussed,  studied,  and  argued 
by  the  Congi-ess  at  the  time  of  the  passage  of  the  Norris-LaGuardia 
Act  and  the  language  there  used  limited  the  liability  of  tlie  organiza- 
tion to  those  "unlawful  acts  of  individual  officers,  members,  or  agents" 
where  there  is  "clear  proof  of  actual  participatioji  in  or  actual  authori- 
zation of  such  acts  or  of  ratification  of  such  acts  after  actual  knowl- 
edge thereof."  This  is  a  precise  and  fair  definition  of  agency  and  it  is 
believed  that  the  bill  should  follow  the  language  of  the  Norris- 
LaGuardia  Act  in  this  respect. 

The  effort  of  the  bill  to  open  up  the  Federal  courts  to  petitions  for 
injunction  in  disputes  involving  violations  of  union  agreements 
despite  the  present  provisions  of  the  Norris-LaGuardia  Act  banning 
injunctions  in  labor  disputes,  except  after  a  full  hearing  and  upon 
certain  findings,  has  been  specially  considered  elsewhere  and  the  com- 
plete inadvisability  of  such  action  is  apparent  from  that  consideration. 

3.  Registration  of  unions  and  financial  reports 

Section  303  of  the  bill  requires  annual  reports  to  the  Secretary  of 
Labor  from  labor  organizations  Avhose  members  are  employed  in  in- 
dustries engaged  in  commei'ce.  These  reports  would  include  infor- 
mation dealing  with  unon  recei^jts  and  disbursements,  names  and 
addi-esses  of  employers  with  whom  collective-bargaining  relations  are 
maintained,  policies  and  procedures  concerning  admission  to  and  ex- 
pulsion from  membership,  bylaws,  constitution,  officers,  etc.  In  addi- 
tion, the  bill  requires  the  rejiort  to  be  mailed  to  each  member  of  the 
union  and  provides  criminal  penalties  for  violations  of  any  of  the 
provisions  of  section  303. 

Immediately  questions  arise  as  to  whether  such  legislation  is  neces- 
sary in  view  of  the  fact  that  most  unions  already  publish  such  ma- 
terial or  whether  it  is  fair  to  impose  these  requirements  upon  labor 
organizations  but  not  on  other  types  of  voluntary  associations.  Pub- 
licitv  concerning  union  finances  is  not  undesirable.  All  the  inter- 
national  unions  in  the  A.  F.  of  L.  furnish  regular  financial  reports 
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either  directly  to  their  members  or  to  the  public  generally.  The  same 
is  true  of  the  unions  comprising  the  CIO.  Section  117  of  the  Revenue 
Act  of  1943  compels  labor  organizations  to  file  detailed  financial 
returns  with  the  Bureau  of  Internal  Revenue,  Amending  the  Revenue 
Act  to  require  publication  of  such  reports  would  achieve  the  objective 
of  assuring  adequate  publicity  to  the  financial  affairs  and  activities 
of  unions.  Furthermore,  this  would  obviate  the  necessity  for  setting 
up  a  new  bureau  in  the  Department  of  Labor,  which  this  bill  would 
necessitate,  to  collect  and  compile  figures  and  documents  at  an  un- 
justifiable added  expense  to  the  Government. 

Thus  it  can  be  seen  that  the  provisions  in  sections  7,  8,  and  303  of 
this  bill  single  out  the  labor  organization  for  special  and  restrictive 
treatment,  but  impose  no  limitations  at  all  upon  the  existence,  struc- 
ture, or  internal  activities  of  other  forms  of  voluntary  associations. 
The  net  effect  of  these  measures,  when  viewed  in  conjunction  with  the 
other  provisions  of  this  bill,  is  to  deprive  labor  organizations  of  the 
right  to  manage  their  own  affairs,  to  subject  them  to  an  inferior  status 
in  the  e3'es  of  the  law,  and  to  create  the  impression  that  millions  of 
adult  Americans  are  untrustworthy,  unreliable,  addicted  to  racketeer- 
ing and  corruption,  incapable  of  honest  and  decent  association  for  the 
purposes  of  economic  self-protection,  and  incapable  of  managing  their 
own  affairs  justly  and  democratically.  These  very  same  Americans 
as  members  of  lodges,  clubs,  fraternal  orders,  cooperatives,  and  other 
types  of  voluntary  associations,  to  numerous  to  mention  here,  have 
demonstrated  their  ability  to  achieve  the  objects  for  which  they  con- 
stantly associate,  honestly,  decently,  justly,  democratically,  and  with 
an  absolute  minimum  of  governmental  regulation  and  control. 

4.  Restrictlcms  on  political  contrihiitions 

Section  304  of  this  bill  would  place  all  corporations  and  labor  orga- 
nizations within  the  provisions  of  the  Federal  Corrupt  Practices  Act 
forbidding  contributions  in  connection  with  any  election  of  the  Pres- 
ident, Vice  President,  Representative,  or  Senator, 

This  provision  poses  a  serious  policy  issue  as  to  the  desirability  of 
placing  this  restriction  on  political  liberties  in  the  absence  of  a  clear 
showing  of  opportunity  for  corruption.  Furthermore,  the  restriction 
is  one-sided.  While  it  includes  corporations,  along  with  the  labor 
organizations,  it  does  not  include  officers  in  either.  Thus,  in  view  of 
the  tremendous  sums  paid  to  officials  of  large  corporations,  it  would 
seem  that  they  are  able  to  contribute  to  an  election  fund  as  individuals, 
while  officials  of  labor  organizations,  because  of  their  moderate  salaries, 
would  not  be  able  to  do  so. 

Further,  it  is  well  to  note  that  the  essential  purposes  of  the  two  types 
of  organizations  are  not  parallel.  A  corporation  of  the  type  in  mind 
here,  is  an  organization  for  production  of  goods  or  rendering  of  serv- 
ices, organized  for  profit.  The  stockholders  have  a  reasonable  right  to 
profits  and  notification  of  company  disbursem.ents.  A  labor  organiza- 
tion is  a  voluntary  organization  for  the  well-being  of  the  individual 
worker.  If  he  contributes  directly  to  a  political  party,  or  if  he  con- 
tributes through  a  voluntary  organization,  to  facilitate  the  handling  of 
such  sums,  the  result  is  the  same.  Consequently,  there  seems  to  be 
nothing  reprehensible  in  contributions  by  a  uiiion  when  it  is  a  lump 
sum  made  up  of  small  voluntary  coiitributions  by  individuals.  It  is 
not  derived  from  any. profits,  such  as  is  corporation  contributions. 
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It  would  seem  to  be  a  dangerous  precedent  to  make  unlawful  a  con- 
tribution by  a  voluntary  organization  to  an  election  fund.  It  might 
well  be  that  if  such  precedent  is  follovred,  in  time  all  organizations  of 
whatever  kind  or  nature,  might  be  prohibited  from  such  contributions. 
It  is  difficult  to  see  the  advisability  of  setting  a  precedent  for  a  future 
pattern  that  could  conceivably  encompass  organizations  which  are 
purely  charitable,  or  religious,  or  fraternal  in  their  nature  and  aims. 
Such  a  restriction  upon  a  voluntary  association,  a  labor  organization, 
composed  of  individuals  of  modest  means,  who  by  their  very  associa- 
tion with  a  labor  organization  demonstrate  their  inability  to  contribute 
large  sums  to  an  election  fund  has  little  or  no  merit. 

CONCLUSIOX 

This  bill  is  amied  at  the  heart  of  American  industrial  democracy. 
If  it  is  permitted  to  hit  that  target,  the  working  people  of  this  country 
will  not  soon  recover  their  status  as  free  men.  The  Fascists  and 
Communists  learned  early  that  a  strong  trade-union  movement  was 
inconsistent  with  their  objectives  and  an  obstacle  to  the  achievement 
of  those  objectives.  As  a  means  of  securing  power,  the  Fascists  and 
the  Communists  destroyed  the  labor  movement  in  other  countries, 
because  they  recognized  that  trade-unions  were  a  citadel  of  democracy 
which  they  must  batter  down  in  order  to  achieve  their  evil  purposes. 

Surely  the  Congress  of  the  United  States  ought  not  to  be  blind 
to  this  lesson  of  recent  history.  Surely  the  Congress  can  find  better 
things  to  do  in  this  j^ear,  when  the  powers  of  world  reconstruction 
are  in  danger  of  being  outrun  by  the  dark  forces  of  chaos,  than  to 
throw  its  energies  into  a  program  that  can  only  serve  to  weaken  the 
weak  and  strengthen  the  strong. 

We  at  least  will  have  no  part-  in  pressing  down  this  crown  of 
thorns  upon  the  brow  of  labor.  We  call  upon  our  colleagues  of  both 
parties  to  join  us  in  this  battle  against  restrictive,  undemocratic,  and 
unnecessary  legislation. 

Mr.  Kennedy  concurs  with  the  minority  report  with  reservations  as 
hereinafter  set  forth  in  his  supplemental  report. 

All  of  which  is  respectfully  submitted  by  the  undersigned  minority 
members  of  the  Committee  on  Education  and  Labor : 

John  Lesinski. 
Augustine  B,  Iveixey. 
Adam  Claytox  Po^^ll,  Jr. 
Ray  J.  Maddex. 
Arthur  G.  Klein. 
John  F.  Kennedy. 
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SUPPLEMENTARY  MINORITY  REPORT  BY  HON.  JOHN  F. 

KENNEDY 

I  concur  in  the  minority  report  but  have  filed  this  separate  opinion 
because  the  minority  report  leaves  unexpressed  certain  views  I  strongly 
hold. 

The  testimony  of  the  representatives  of  management  and  labor  be- 
fore the  Committee  on  Education  and  Labor,  and  the  reporting  of  this 
bill  to  the  Plouse  by  the  committee  do  not  augur  well  for  the  future  of 
America.  I  had  thought  that  management,  labor,  and  the  Government 
would  sense  their  high  responsibilities  to  the  Nation  in  this  critical 
hour.  The  simple  truth  is  that  management,  labor,  and  Government — 
insofar  as  it  is  represented  by  the  majority  of  the  Committee  on  P^duca- 
tion  and  Labor — have  failed  their  responsibilities.  The  nature  of  the 
case  presented  by  management  and  labor  and  this  bill  of  the  committee 
stand  as  evidence  tliat  selfishness  and  irresponsibility  still  character- 
ize labor-management  relations  and  the  efforts  of  the  Government  to 
deal  with  them.  Management  has  been  selfish.  Labor  has  been  selfish. 
And  the  majority  of  this  committee  has  succumbed  completely  to  the 
old  and  deeply  rooted  antilabor  prejudices  which  delayed  for  decades 
the  development  of  a  forthright  and  constructive  labor  policy  in 
America. 

I  reaffirm  my  basic  faith  in  the  system  of  private  enterprise  under 
which  this  Nation  has  flourished  and  successfully  carried  the  burden  of 
two  great  wars.  But  if  this  system  is  to  work  in  our  complex  economic 
society,  there  must  be  a  recognition  by  management  and  labor  that  the 
welfare  of  each  is  dependent  ultimately  upon  the  welfare  of  the  other. 
If  repressive  and  vindictive  labor  legislation  is  enacted  at  the  behest 
of  management,  a  tide  of  left-wing  reaction  will  develop  which  may 
well  destroy  our  existing  business  system.  At  the  same  time  if  labor 
continues  to  insist  on  special  privilege  and  unfair  advantage  in  its  rela- 
tions with  management,  I  have  grave  doubts  as  to  the  future  of  the 
trade-union  movement. 

Legislation  is  needed.  But  legislation  alone  will  not  supply  the  whole 
answer  because  we  cannot  legislate  responsibility.  Responsibility  en- 
tails self-restraint  in  the  exercise  of  power,  and  a  will  to  cooj^erate  for 
the  common  good.  This  is  the  ideal  of  a  free  competitive  system  in  a 
democratic  state.  Nothing  which  this  Congress  can  do  will  solve  the 
labor-management  problem  unless  this  recognition  of  responsibility, 
so  lacking  in  the  past,  is  forthcoming  in  the  future. 

There  are  several  simple  truths  which  must  guide  us  in  our  approach 
to  the  labor-management  problem.  The  closed  shop,  the  union  shop, 
industry-wide  bargaining,  free  and  unrestricted  collective  bargain- 
ing without  unfair  advantage  on  either  side — all  of  these  I  consider 
fundamental  rights  of  labor. 

Equally  fundamental  is  the  right  of  each  individual  union  member 
to  a  square  deal  from  his  union.  On  this  score,  there  have  been  serious 
abuses  in  the  past.  I  favor  democratizing  union  election  procedures 
and  administration.  Some  of  the  provisions  of  this  bill  are  designed 
to  achieve  these  objectives,  and  insofar  as  they  do  so  without  seriously 
hampering  the  internal  operation  of  the  union,  I  a]iprove  of  tliem. 

Certainly,  as  the  bill  provides,  officers  of  unions  should  be  elected 
by  secret  ballot;  strike  decisions  should  be  made  by  secret  ballot; 


925 

iiiembers  should  not  be  exi>ellecl  for  tlie  mere  expression  of  ^•ie^vs 
critical  of  union  leadership;  and,  finally,  unions  should  not  be  per- 
mitted to  impose  arbitrary  and  excessive  initiation  fees  and  dues.  In 
addition,  the  bill  must  provide  that  no  member  of  a  union  can  be 
expelled  for  any  cause  whatsoever  without  full  opportunity  for  a  fair 
hearing  on  specific  charges  brought  against  him. 

The  bill  is  seriously  defective  in  that  it  fails  to  make  a  distinction 
b(;tween  the  various  types  of  jurisdictional  and  sympathy  strikes  and 
secondary  boycotts.  The  bill  in  broad  terms  condemns  all  of  these 
as  unlawful  concerted  activities.  This  blanket  approach  wholly  ig- 
nores economic  realities.  There  are  some  sympathy  strikes,  second- 
ary boycotts,  and  even  jurisdictional  strikes  which  promote  a  legiti- 
mate economic  objective  of  a  union.  There  are  others  which  are 
comj^letely  indefensible  and  which  injure  innocent  parties  without 
any  direct  connection  v>'ith  the  legitimate  objectives  of  the  individual 
union  involved. 

I  feel  that  the  provisions  of  the  bill  dealing  with  unfair  labor  prac- 
tices and  unlawful  concerted  activities  must  be  rewritten  to  condemn 
what  is  truly  objectionable  in  union  activities  and  to  preserve  those 
methods  of  action  which  are  essential  to  the  preservation  of  strong 
unions,  able  to  bargain  equally  with  management. 

There  sliould  be  a  readjustment  of  the  collective-bargaining  proc- 
esses so  that  collective  bargaining  will  be  really  free  and  equal  and  in 
good  faith  on  both  sides.  To  this  end,  employers  must  be  guaranteed 
the  same  rights  of  freedom  of  expression  now  given  to  unions.  With 
the  enactment  of  the  new  Administrative  Procedure  Act,  I  see  no  need 
at  this  time  for  a  reorganization  of  the  National  Labor  Relations 
Board.  The  Conciliation  Service  should  be  strongly  implemented 
and  remain  with  the  Department  of  Labor. 

If  unions  are  to  retain  the  closed  shop  and  the  right  to  bargain 
collectively  on  an  industrywide  basis  and  if,  as  I  feel,  the  antitrust 
laws  should  not  be  resurrected  to  harass  unions  with  criminal  and 
severe  civil  penalties,  some  method  must  be  worked  out  to  deal  with 
strikes  which  cripple  the  Nation's  industrial  power. 

In  attempting  to  solve  this  most  critical  problem  in  the  field  of  labor- 
management  relations  the  bill  is  completely  inept.  In  using  the  tradi- 
tional public  utility  test  the  approach  is  too  narrow.  The  word  "in- 
terest" is  weak  and  indefinite.  The  procedure  set  up  for  handling 
these  strikes  is  cumbersome  and  unworkable.  But  fimdamentally  the 
bill  is  defective  in  that  after  a  period  of  time  elapses  a  strike  im- 
periling the  national  health  or  safety  is  free  to  continue.  "WTienever 
a  strike  imperils  the  public  health  or  safety  it  becomes  illegal  and 
should  continue  to  be  illegal  as  long  as  the  emergency  exists. 

I  propose  to  submit  to  the  Congress  an  amendment  which  I  hope 
will  achieve  this  goal  in  a  simple  and  direct  fashion.  This  amendment 
will  provide  that  whenever  a  strike  imperils  tlie  public  healtli  or  safety, 
the  Attorney  General,  at  the  direction  of  the  President  and  in  behalf 
of  the  L'nited  States,  will  be  authorized  to  bring  suit  for  an  injunc- 
tion against  the  striking  union  directly  in  the  Supreme  Court.  Tliis 
eliminates  the  serious  objections  to  the  bill's  placing  the  finding  of  the 
fact  that  a  strike  imperils  the  public  health  or  safety  in  the  hands  of 
a  single  United  States  district  judge.  If  the  Supreme  Court,  as  a 
fact-finding  body,  finds  that  a  strike  imperils  the  public  health  or 
safety,  an  injunction  will  issue. 
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To  the  extent  necessary  to  implement  this  procedure,  the  existing 
anti-injunctions  statutes  of  the  United  States  will  be  suspended.  The 
Supreme  Court  may  tlien  use  its  traditional  equity  powers  to  enforce 
the  injunction.  This  amendment  is  in  complete  keeping  with  funda- 
mental democratic  processes  in  the  United  States.  It  observes  strictly 
the  rights  and  prerogatives  of  our  tripartite  Government.  The  legis- 
lative branch  passes  a  law  forbidding  strikes  against  national  health 
or  safety.  The  executive  branch  institutes  suit  when  it  feels  that  this 
laW'  is  being  violated.  The  judicial  branch  exercises  its  interpretive 
and  fact-finding  powers  to  determine  whether  the  law  has  been  broken. 

This  is  a  critical  time  in  the  development  of  America  as  a  strong 
and  free  industrial  democracy.  We  are  in  the  second  year  of  a  post- 
war period  full  of  trial  and  difficulty.  If  internal  cleavages  are  to 
split  the  Nation,  it  will  mean  unrest  at  home  and  weakness  and 
indecision  in  dealing  with  problems  abroad.  If,  on  the  other  hand, 
there  is  full  cooperation  between  labor  and  management  and  a  recog- 
nition of  mutual  responsibilities,  America  can  look  forward  to  a  pros- 
perous future  at  home  and  a  real  capacity  to  fulfill  its  obligations 
abroad. 

Respectfully  submitted. 

John  F.  Kennedy. 


24.  (80th  Congress,  First  Session,  Senate,  Report  No.  105) 

FEDEKAL  LABOR  RELATIOXS  ACT  OF  1947 
ApEiii  17  (legislative  day,  March  24),  1947. — Ordered  to  be  printed 

Mr.  Taft,  from  the  U.S.  Congress,  Senate  Committee  on  Labor  and 
Public  "Welfare,  submitted  the  following 

REPORT 

[To  accompany  S.  112G] 

Together  with  the  individual  views  of  Mr.  Thomas  of  Utah,  and  the  supplemental 
views  of  Mr.  Taft,  Mr.  Ball,  Mr.  Donnel.  and  ^Ir.  Jenner,  and  the  concurring 
views,  with  reservations  of  Mr.  Smith,  thei'ein 

The  Committee  on  Labor  and  Public  Welfare  report  an  original 
bill  (S.  1126)  to  amend  the  National  Labor  Relations  Act.  to  provide 
additional  facilities  for  the  mediation  of  labor  disputes  alTecting  com- 
merce, to  equalize  legal  responsibilities  of  labor  organizations  and 
employers,  and  for  other  purposes,  and  recommends  that  the  bill  do 
pass. 

The  problem  of  the  inadequacy  of  existing  laws  on  industrial  rela- 
tions is  one  of  grave  national  concern.  The  basic  Federal  law  on  this 
subject  is  contained  in  two  statutes — the  Xorris-LaGuardia  Act  of  1932 
and  the  National  Labor  Relations  Act  of  1935.  Enacted  at  the  time 
when  millions  of  persons  were  unemployed  and  labor  organizations 
were  relatively  weak  and  ineffective,  these  statutes,  despite  their  ex- 
perimental character,  have  not  been  changed  in  any  respect  since  their 
original  enactment. 

"VYliile  the  committee  does  not  believe  that  social  gains  which  indus- 
trial employees  have  received  by  reason  of  these  statutes  should  be 
impaired  in  any  degree,  we  do  feel  that  to  the  extent  that  such  statutes, 
together  with  the  regulations  issued  under  them,  and  decisions  regard- 
ing them,  have  produced  specific  types  of  injustice,  or  clear  inequities 
between  employers  and  employees.  Congress  should  remedy  the  situa- 
tion by  precise  and  carefully  drawn  legislation. 

The  need  for  congressional  action  has  become  particularly  acute  as 
a  result  of  increased  industrial  strife.  In  1945  this  occasioned  the  loss 
of  approximately  38,000,000  man-days  of  labor  through  strikes.  This 
total  was  trebled  in  1946  when  there  were  116,000,000  man-days  lost 
and  the  number  of  strikes  reached  the  unprecedented  figure  of  4,985. 

This  bill,  formulated  by  the  committee,  in  an  attempt  to  solve  some 
of  the  more  pressing  difficulties  with  which  the  Nation  is  confronted, 
represents  the  results  of  numerous  hearings  before  the  committee 
extending  over  a  period  of  more  than  5  weeks.  The  committee  heard 
83  witnesses  representing  not  only  management,  labor  organizations, 
and  the  Government  but  also  the  general  public.  The  actual  drafting 
of  the  bill  was  done  in  executive  sessions  of  the  committee  during  the 
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last  4  weeks,  in  which  abnost  daily  meetings  were  held.  As  an  indication 
of  the  interest  in  the  subject  matter,  the  entire  membership  of  the 
committee  was  present  at  the  meetings  in  which  the  draft  was  perfected. 
Virtually  every  Senator  on  the  committee  made  an  important  contri- 
bution to  its  provisions. 

The  committee  bill  is  predicated  upon  our  belief  that  a  fair  and 
equitable  labor  policy  can  best  be  achieved  by  equalizing  existing  laws 
in  a  manner  which  will  encourage  free  collective  bargaining.  Govern- 
ment decisions  should  not  be  substituted  for  free  agreement  but  both 
sides — management  and  organized  labor — must  recognize  that  the 
rights  of  the  general  public  are  paramount. 

The  need  for  such  legislation  is  urgent.  Supreme  Court  interpreta- 
tions of  the  Norris-LaGuardia  Anti-injunction  Act  and  the  Clayton 
Act  seem  to  have  placed  union  activities,  no  matter  how  destructive  to 
the  rights  of  the  individual  workers  and  employers  who  are  conform- 
ing to  the  National  Labor  Relations  Act,  beyond  tlie  pale  of  Federal 
law.  Moreover,  the  administration  of  the  National  Labor  Relations 
Act  itself  has  tended  to  destroy  the  equality  of  bargaining  power 
necessary  to  maintain  industrial  peace.  This  is  due  in  part  to  the  one- 
sided character  of  the  act  itself,  which,  while  affording  relief  to 
employees  and  labor  organizations  for  certain  undesirable  practices 
on  the  part  of  management,  denies  to  management  any  redress  for 
equally  undesirable  actions  on  the  part  of  labor  organizations.  More- 
over, as  a  result  of  certain  administrative  practices  which  developed 
in  the  early  period  of  the  act,  the  Board  has  acquired  a  reputation  for 
partisanship,  which  the  committee  bill  seeks  to  overcome,  by  insisting 
upon  certain  procedural  reforms. 

In  the  course  of  its  deliberations,  the  committee  considered  many 
other  proposals,  such  as  restricting  alleged  monopolistic  practices  by 
unions,  tlie  formulation  of  a  code  of  riglits  for  individual  members  of 
trade  unions,  and  a  clarification  of  the  problem  of  union- welfare  funds. 
In  excluding  these  matters  from  the  purview  of  the  bill,  the  majority 
of  the  committee  should  not  be  understood  as  regarding  such  j)roposals 
as  unsound  or  unworkable,  but  rather  that  the  problems  involved 
should  receive  more  extended  study  by  a  special  joint  congressional 
committee  for  which  the  committee  bill  specifically  provides.  In  other 
words,  the  committee  in  this  bill  attempted  to  embody  reforms  which 
are  long  overdue  and  with  respect  to  which  the  record  of  the  hearings 
revealed  widespread  agreement  on  the  part  of  informed  and  impartial 
persons. 

The  bill  is  divided  into  four  titles:  Title  I  amends  the  National 
Labor  Relations  Act  to  achieve  the  purposes  to  which  reference  has 
been  made.  Title  II  creates  a  new  Federal  Mediation  Service,  which 
transfers  the  functions  of  the  Department  of  Labor  in  the  field  of 
conciliation,  along  with  the  property  and  personnel  of  the  present 
Service.  It  also  provides  special  procedures  for  the  Attorney  General 
and  the  President  to  utilize  in  national  emergencies.  Title  III  gives 
labor  unions  the  right  to  sue  and  be  sued  as  legal  entities  for  breach 
of  contract  in  the  Federal  courts.  Title  IV  establishes  a  joint  Com- 
mittee of  the  Congress  to  make  a  long-range  study  of  certain  aspects 
of  labor  relations,  concerning  which  further  information  was  thought 
desirable  by  the  committee.  Title  V  contains  definitions. 

The  major  changes  which  the  bill  would  make  in  the  National  Labor 
Relations  Act  may  be  summarized  as  follows : 
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1.  It  eliminates  the  genuine  supervisor  from  the  coverage  of  the  act 
as  an  employee  and  makes  it  clear  that  he  should  be  deemed  a  part  of 
management. 

2.  It  abolishes  the  closed  shop  but  permits  voluntary  agreements 
for  requiring  such  forms  of  compulsory  membership  as  the  union  shop 
or  maintenance  of  membership,  provided  that  a  majority  of  the  em- 
ployees authorize  their  representatives  to  make  such  contracts.  It 
also  protects  employees  against  discharge,  if  unions  deny  or  terminate 
their  membership  for  capricious  reasons. 

3.  It  gives  employers  and  individual  employees  rights  to  invoke  the 
processes  of  the  Board  against  unions  which  engaged  in  certain 
enumerated  unfair  labor  practices,  including  secondary  boycotts  and 
jurisdictional  strikes,  which  may  result  in  the  Board  itself  applying 
for  restraining  orders  in  certain  cases. 

4.  It  reorganizes  the  central  structure  of  the  National  Labor  Rela- 
tions Board  not  only  by  providing  for  the  addition  of  four  new  mem- 
bers to  the  present  Board  of  three,  but  by  jDlacinj^  upon  the  members 
individual  responsibility  in  performing  their  judicial  functions.  This 
would  be  accomplished  by  eliminating  the  review  section  of  the  legal 
staff  and  the  reviewing  personnel  of  the  Trial  Examining  Division. 

5.  In  the  interests  of  assuring  complete  freedom  of  choice  to  em- 
ployees who  do  not  wish  to  be  represented  collectively  as  well  as  those 
wlio  do,  it  requires  the  Board  to  enlarge  the  rights  of  petition  in 
representation  cases  and  to  give  greater  attention  to  the  special  prob- 
lems of  craftsmen  and  professional  employees  in  the  determination  of 
bargaining  units. 

6.  It  prevents  the  Board  from  continuing  to  accord  affiliated  unions 
special  advantages  at  the  expense  of  independent  labor  organizations, 
by  requiring  that,  under  identical  circumstances,  the  Board  in  com- 
plaint cases  refrain  from  any  disparity  of  treatment. 

SUPEmiSORY  PERSONNEL 

A  recent  development  which  probably  more  than  any  other  single 
factor  has  upset  any  real  balance  of  power  in  the  collective-bargaining 
process  has  been  the  successful  efforts  of  labor  organizations  to  invoke 
the  Wagner  Act  for  covering  supervisory  personnel,  traditionally 
regarded  as  part  of  management,  into  organizations  composed  of  or 
subservient  to  the  unions  of  the  very  men  they  were  hired  to  super- 
A'ise.  It  was  not  until  1945,  after  several  changes  in  position,  that  the 
National  Labor  Relations  Board  itself  by  divided  vote  finally  decided 
that  supervisory  employees  were  covered  by  the  National  Labor 
Relations  Act.  This  construction  was  recently  upheld  in  the  Supreme 
Court  in  the  Packard  Motor  Car  case  (decided  March  10,  1947).  It 
should  be  noted  that  the  majority  of  the  Court  in  this  case  did  not 
approve  the  policy  of  the  Board's  doctrine  but,  in  the  absence  of  any 
specific  limitation  upon  the  word  "employee"  in  the  Wagner  Act, 
merely  held  that  the  Board  had  power  to  reach  such  a  conclusion. 
This  means,  as  Mr.  Justice  Douglas  pointed  out  in  his  dissenting 
opinion — and  as  Board  counsel  conceded  in  argument — that  unless 
Congress  amends  the  act  in  this  respect  its  processes  can  be  used  to 
unionize  even  vice  presidents  since  they  are  not  specifically  exempted 
from  the  category  of  "employees." 
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The  Board  has  placed  the  issue  squarely  up  to  the  Congress  by 
stating  in  one  of  its  recent  decisions : 

So  long  as  the  Congress  of  the  United  States  imposes  no  limitation  on  their 
choice,  it  is  not  for  us  to  do  so  {Jones  d  Laughlin  Steel  Corp.,  71  N.  L.  R.  B.  1261 ) . 

The  folly  of  permitting  a  continuation  of  this  policy  is  dramatically 
illustrated  by  what  has  happened  in  the  captive  mines  of  the  Jones  & 
Laughlin  Steel  Corp.  since  supervisory  employees  were  organized  by 
the  United  Mine  Workers  under  the  protection  of  the  act.  Discipli- 
nary slips  issued  by  the  underground  supervisors  in  these  mines  have 
fallen  off  by  two-thirds  and  the  accident  rate  in  each  mine  has  doul^led. 
(See  testimony  of  H.  Parker  Sharp,  hearings  on  S.  55  and  S.  J.  Res.  22, 
vol.  1,  p.  339,  Re  Jones  and  Laughlin  Steel  Corp.,  71  N.  L.  E.  B.  1261.) 

In  drawing  an  amendment  to  meet  this  situation,  the  committee  has 
not  been  unmindful  of  the  fact  that  certain  employees  with  minor 
supervisory  duties  have  problems  which  may  justify  their  inclusion 
in  that  act.  It  has  tlierefore  distinguished  between  straw  bosses, 
leadmen.  set-up  men,  and  other  minor  supervisory  employees,  on  the 
one  hand,  and  the  supervisor  vested  with  such  genuine  management 
prerogatives  as  the  riijht  to  hire  or  fire,  discipline,  or  make  effective 
recommendations  with  respect  to  such  action.  In  other  words  the 
committee  has  adopted  the  test  which  the  Board  itself  has  made  in 
numerous  cases  when  it  has  permitted  certain  categories  of  super- 
visor^/  employees  to  be  included  in  the  same  bargaining  unit  with  the 
rank  and  file.  {Bcfhlehem  Steel  Oompan/y,  Sparrows  Point  Division,  65 
N.  L.  R.  B.  284  (expediters)  :  Pittshiirqh  E quitahle  Meter  Comvany,  61 
N.  \j.  R.  B.  880  (group  leaders  with  authoritv  to  e:ive  instructions  and 
to  lay  out  the  work)  ;  Richards  Chemical  Worlds,  65  N.  L.  R.  B.  14 
(supervisors  who  are  mere  conduits  for  transmitting  orders)  ;  Endl- 
cott-J ohnson,  67  N.  L.  R.  B.  1342, 1347  (person  having  the  title  of  fore- 
man and  assistant  foreman  but  with  no  authority?  other  than  to  keep 
production  moving).) 

Before  formulntinq-  this  definition,  the  committee  considered  a  pro- 
posal, occasionnllv  advanced,  which  would  have  limited  the  protection 
of  foremen  to  joining  or  organizing  unions  whose  membership  was 
confined  to  supervisory  personnel  and  not  affiliated  with  either  of  the 
manor  labor  federations.  After  considerable  discussion,  the  committee 
decided  that  any  such  compromise  would  be  completely  unrenlistic. 
There  is  nothing  in  the  record  developed  before  this  committee  to 
justify  the  conclusion  that  there  is  such  a  thing  as  a  really  independent 
foremen's    orjjanization. 

It  is  tme  that  the  Foremen's  Association  of  America  is  nominallv 
independent,  but  its  president  admitted  in  testifying  before  us  that  it 
was  the  practice  of  his  union  to  confer  with  representatives  of  various 
CIO  and  AFL  unions  to  work  out  a  common  policv  in  the  event  of  a 
strike.  (See  testimony  of  Robert  H.  Kevs,  id.,  vol.  3,  pp.  232-233.) 
A  number  of  Board  cases  are  studded  with  CAndence  showinof  collabo- 
ration both  in  the  organizing  stage  and  in  concerted  activity  between 
the  Foremen's  Association  and  affiliated  unions.  (See  Re  Chn^sler 
Cow..  69  N.  L.  R.  B.  182:  Re  B.  F.  Goochvch.  65  X.  L.  R.  B.  294;  and 
Re  L.  A.  Young  Spnng  Wire.  65  N.  L.  R  B  298.)  It  also  appeared 
that  the  only  major  company  in  mass-production  industry  which  has 
had  a  collective  ."rn-eement  with  the  Foremen's  Association  is  the 
Ford  Motor  Co.  Although  this  was  cited  by  the  Foremen's  Association 
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as  refutino;  industry's  fears  that  productivity  would  suffer  if  it  entered 
into  collective  relations  with  supervisors,  it  is  significant  that  within 
the  past  week  this  very  company  has  served  notice  of  its  termination 
of  its  agreement  with  the  association.  The  termination  was  accompa- 
nied with  a  statement  of  the  company  that- 
After  3  years'  experience  *  *  *  the  results  have  been  the  opposite  of  what 
we  have  hoped  for.  Rather  than  exerting  its  efforts  to  bring  foremen  into  closer 
relationship  with  management,  your  association  has  worked  in  the  opposite 
direction. 

It  is  natural  to  expect  that  imiess  this  Congrss  takes  action,  man- 
agement will  be  deprived  of  the  undivided  loyalty  of  its  foremen. 
There  is  an  inherent  tendency  to  subordinate  their  interests  wherever 
they  conflict  with  those  of  the  rank  and  file.  As  one  witness  put  it, 
"Two  groups  of  people  working  on  parallel  lines  eventually  find  a 
[)arallel  interest."  (See  testimony  of  James  D.  Francis,  id.,  vol.  1, 
p.  239.) 

In  recommending  the  adoption  of  this  amendment,  the  committee  is 
trying  to  make  clear  what  Congress  attempted  to  demonstrate  last 
year  ^vhen  it  adopted  the  Case  bill.  By  drawing  a  more  definite  line 
between  management  and  labor  we  believe  the  proposed  language  has 
fully  met  some  of  the  technical  criticisms  to  the  corresponding  section 
referred  to  in  the  President's  \eto  of  that  bill.  It  should  l^e  noted 
that  all  that  the  bill  does  is  to  leave  foremen  in  the  same  position  in 
which  ttiey  were  until  the  Labor  Board  reversed  the  position  it  had 
originalh'taken  in  1943  in  the  Maryland  Drydock  case  (49  N.  L.  R.  B. 
733) .  In  other  words,  the  bill  does  not  prevent  anyone  from  organizing 
nor  does  it  prohibit  any  employer  from  recognizing  a  union  of  fore- 
men. It  merely  relieves  employers  who  are  subject  to  the  national  act 
free  from  au}^  compulsion  by  this  National  Board  or  any  local  agency 
to  accord  to  the  front  line  of  management  the  anomalous  status  of 
emplo3-ees. 

Compulsory  Union  Me2.ibership 

A  controversial  issue  to  which  the  committee  has  devoted  the  most 
mature  deliberation  has  been  the  ])roblem  posed  by  compulsory  union 
membership.  It  should  be  noted  that  when  the  railway  workers  were 
given  the  protection  of  the  Kailway  Labor  Act,  Congress  thought  that 
the  provisions  which  prevented  discrimination  against  union  member- 
ship and  provided  for  the  certification  of  bargaining  representatives 
obviated  the  justiiication  for  closed-shop  or  union-shop  arrangements. 
That  statute  specilically  forbids  any  kind  of  compulsory  unionism. 

The  argument  has  often  been  advanced  that  Congress  is  inconsistent 
in  not  applying  this  same  principle  to  the  National  Labor  Relations 
Act.  Lender  that  statute  a  proviso  to  section  8(3)  permits  voluntary 
agreements  for  compulsory  union  membership  provided  they  are  made 
with  an  unassisted  labor  organization  representing  a  majority  of  the 
employees  at  the  time  the  contract  is  made.  When  the  committees  of  the 
Congress  in  1935  reported  the  bill  which  became  the  present  National 
Labor  Relations  Act,  they  made  clear  that  the  proviso  in  section  8(3) 
was  not  intended  to  override  State  laws  regulating  the  closed  shop.  The 
Senate  commitee  stated  that  ''the  bill  does  nothing  to  facilitate  closed- 
shop  agreements  or  to  make  them  legal  in  any  State  where  they  may  be 
illegaF*  (S.  Rept.  No.  573,  7-lth  Cong.,  1st  sess.,  p.  11 ;  see  also  H.  Rept. 
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No.  1147,  74th  Cong.,  1st  sess.,  pp.  19-20).  Until  the  beginning  of  the 
war  only  a  relatively  small  minority  of  employees  (less  than  20  per- 
cent) were  affected  by  contracts  containing  any  compulsory  featui-es. 
x\ccording  to  the  Secretary  of  Labor,  however,  within  the  last  5  years 
over  75  percent  now  contain  some  form  of  compulsion.  But  with  this 
trend,  abuses  of  compulsory  membership  have  become  so  numerous 
there  has  been  great  public  feeling  against  such  arrangements.  This  has 
been  reflected  by  the  fact  that  in  12  States  such  agreements  have  been 
made  illegal  either  by  legislative  act  or  constitutional  amendment,  and 
in  14  other  States  proposals  for  abolishing  such  contracts  are  now 
pending.  Although  these  regulatory  measures  have  not  received  author- 
itative interpretation  by  the  Supreme  Court  (sgqA.F.  of  L.  v.  ^Yatsov, 
327  U.S.  582) ,  it  is  obvious  that  they  pose  important  questions  of  accom- 
modating Federal  and  State  legislation  touching  labor  relations  in 
industries  affecting  commerce  {liiU  v.  Florida,  -325  U.S.  538;  see  also, 
Bethlehetn  Steel  Co.  v.  N.Y.  Labor  Board,  decided  by  the  Supreme 
Court  April  7,  1947).  In  testifying  before  this  committee,  however, 
leaders  of  organized  labor  have  stressed  the  fact  that  in  the  absence  of 
such  provisions  many  employees  sharing  the  benefits  of  what  unions  are 
able  to  accomplish  by  collective  bargaining  will  refuse  to  pay  their 
share  of  the  cost. 

The  committee  has  taken  into  consideration  these  arguments  in 
reaching  what  it  considers  a  solution  of  the  problem  which  does  justice 
to  both  points  of  view.  We  have  felt  that  on  the  record  before  us  the 
abuses  of  the  system  have  become  too  servious  and  numerous  to  justify 
pennitting  present  law  to  remain  unchanged.  It  is  clear  that  the  closed 
shop  which  requii'es  preexisting  union  membership  as  a  condition  of 
obtaining  employment  creates  too  great  a  barrier  to  free  employment 
to  be  longer  tolerated.  In  the  maritime  industry  and  to  a  large  extent 
in  the  construction  industr}-  union  hiring  halls  now  provide  ih^  only 
method  of  securing  employment.  This  not  only  permits  unions  holding 
such  monopolies  over  jobs  to  exact  excessive  fees  but  it  deprives  man- 
agement of  any  real  choice  of  the  men  it  hires.  Extension  of  this  prin- 
ciple to  licensed  deck  and  engine  officers  has  created  the  greatest  prob- 
lems in  connection  with  the  safety  of  American  vessels  at  sea.  (See 
testimony  of  Almon  E.  Roth,  id.,  vol.  2,  p.  r)12.) 

Xumerous  examples  were  presented  to  the  committee  of  the  way 
union  leaders  have  used  closed-shop  devices  as  a  method  of  depriving 
employees  of  their  jobs,  and  in  some  cases  a  means  of  securing  a  live- 
lihood in  their  trade  or  calling,  for  purely  capricious  reasons.  In  one 
instance  a  union  member  was  subpenaed  to  appear  in  court,  having 
witnessed  an  assault  upon  his  foreman  b}'  a  fellow  employee.  Because 
he  told  the  truth  upon  the  witness  stand,  the  union  leadership  bi'ouglit 
about  his  expulsion  with  a  consequent  loss  of  his  job  since  his  employer 
was  subject  to  a  close-shop  contract.  (See  testimony  of  William  L. 
McGratii,  id.,  vol.  4,  p.  1982.) 

Numerous  examples  of  equally  glaring  disregard  for  the  rights  of 
minority  members  of  unions  are  contained  in  the  exhibits  received 
in  evidence  by  the  committee.  (See  testimony  of  Cecil  B.  De]\Iille,  id., 
vol.  2,  p.  797;  see  also,  id.,  vol.  4,  pp.  2063-2071.)  If  trade-unions  were 
purely  fraternal  or  social  organizations,  such  instances  would  not  be 
a  matter  of  congressional  concern,  but  since  membership  in  such  orga- 
nizations in  many  trades  or  callings  is  essential  to  earning  a  living, 
Congress  cannot  ignore  the  existence  of  such  power. 
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Under  the  amendments  which  the  committee  recommends,  employ- 
ers would  still  be  permitted  to  enter  into  agreements  requiring  all  the 
employees  in  a  given  bargaining  unit  to  become  members  30  days  after 
being  hired  if  a  majority  of  such  employees  have  shown  their  intent 
by  secret  ballot  to  confer  authority  to  negotiate  such  an  agreement  upon 
their  representatives.  But  in  order  to  safeguard  the  rights  of  employees 
after  such  a  contract  has  been  entered  into,  three  additional  safeguards 
are  provided:  (1)  Membership  in  the  union  must  be  available  to  an 
employee  on  the  same  terms  and  conditions  generally  applicable  to 
other  members;  (2)  expulsion  from  the  union  cannot  be  a  ground 
of  compulsory  discharge  if  the  worker  is  not  delinquent  in  paying  his 
initiation  fee  or  dues ;  (3)  if  a  worker  is  denied  membership  or  expelled 
from  the  union  because  he  exercises  the  right  conferred  on  him  by 
the  act  to  work  for  the  change  of  a  bargaining  representative  at  an 
appropriate  time  he  cannot  be  discharged. 

It  seems  to  us  that  these  amendments  remedy  the  most  serious  abuses 
of  compulsory  union  membership  and  yet  give  employers  and  unions 
who  feel  that  such  agreements  promoted  stability  by  eliminating  '"free 
riders"  the  right  to  continue  such  arrangements. 

Unfair  Practices  by  Unions 

During  the  public  hearings,  testimony  was  presented  relating  to 
practices  by  labor  organizations  and  their  agents,  which  have  seriously 
interfered  with  commerce  and  unduly  impinged  upon  the  rights  of 
individual  employees,  employers,  and  the  public.  It  was  made  abun- 
dantly clear  that  the  Government,  under  existing  legislation  and  court 
decisions,  is  unable  to  cope  with  union  j^ractices  that  injure  the  na- 
tional well-being.  The  committee  believes  that  such  practices  must  be 
corrected  if  stable  and  orderly  labor  relations  are  to  be  achieved.  Many 
and  diverse  proposals  designed  to  define  and  correct  those  union  prac- 
tices which  are  properly  the  subject  of  Federal  control,  have  been 
presented  to  the  committee,  by  witnesses  who  appeared  before  us  as 
well  as  by  members  of  the  committee.  Both  witnesses  and  committee 
members  were  in  substantial  accord  that  many  miion  practices,  espe- 
cially secondary  boycotts,  jurisdictional  disputes,  violations  of  collec- 
tive-bargaining contracts,  and  strikes  and  boycotts  against  certifica- 
tions of  the  National  Labor  Relations  Board,  should  l3e  subject  to 
Federal  regulation.  With  respect  to  other  aspects  of  labor-manage- 
ment relations,  there  has  been  a  considerable  divergence  of  opinion  as 
to  the  necessity  for  Federal  regulation.  Moreover,  witnesses  and  com- 
mittee members  have  made  numerous  suggestions  as  to  the  form  in 
which  legislative  action  to  remedy  unfair  practices  by  unions  should 
be  cast. 

After  a  carefid  consideration  of  the  evidence  and  proposals  before 
us,  the  committee  has  concluded  that  five  specific  practices  by  labor 
organizations  and  their  agents,  affecting  commerce,  should  be  defined 
as  unfair  labor  practices.  Because  of  the  nature  of  certain  of  these 
practices,  especially  jurisdictional  disputes,  and  secondary  boycotts 
and  strikes  for  specifically  defined  objectives,  the  coinmittee  is  con- 
vinced that  additional  procedures  must  be  made  available  under  the 
National  Labor  Relations  Act  in  order  adequately  to  protect  the  public 
welfare  which  is  inextricably  involved  in  labor  disputes. 
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Time  is  usually  of  the  essence  in  these  matters,  and  consequently 
the  relatively  slow  procedure  of  Board  hearing  and  order,  followed 
many  months  later  by  an  enforcing  decree  of  the  circuit  court  of 
appeals,  falls  short  of  achieving  the  desired  objectives — the  prompt 
elimination  of  the  obstructions  to  the  free  flow  of  commerce  and  en- 
couragement of  the  practice  and  procedure  of  free  and  private  collec- 
tive bargaining.  Hence  we  have  provided  that  the  Board,  acting  in  the 
public  interest  and  not  in  vindication  of  purely  private  rights,  niay 
ieek  injunctive  relief  in  the  case  of  all  types  of  unfair  labor  practices 
and  that  it  shall  also  seek  such  relief  in  the  case  of  strikes  and  boy- 
cotts defined  as  mifair  labor  practices.  In  addition,  we  have  provided 
that  the  Board  shall  be  authorized  to  appoint  arbitrators  to  hear  and 
determine  jurisdictional  disputes  concerning  work  tasks,  if  the  parties 
fail  to  adjust  the  disputes  within  10  days.  Pursuant  to  this  authoriza- 
tion, arbitration  awards  are  to  have  the  same  force  as  final  orders  of 
the  Board. 

Reorganizatiox  of  the  Board 

The  committee  believes  that  certain  changes  in  the  structure  and 
procedures  of  the  National  Labor  Relations  Board  are  necessaiy  to 
meet  widespread  and  justifiable  criticism.  There  is  no  field  in  wliich 
time  is  more  important,  yet  the  Board  is  from  12  to  18  months  behind 
in  its  docket.  While  this  condition  is  due  in  part  to  the  fact  that 
limited  appropriations  have  made  it  necessai*y  to  curtail  the  size  of  the 
stafi'  in  tlie  face  of  a  pheiiomenal  postwar  case  load,  this  is  not  the  entire 
explanation.  JMuch  of  this  delay  stems  from  the  fact  that  the  three 
Board  members  are  so  o^•e^bu^dened  with  the  duty  of  deciding  con- 
tested cases  that  they  have  little  or  no  time  to  give  to  problems  of 
internal  administration.  The  result  is  that  the  duties  of  supervision 
have  had  to  be  delegated  to  subordinate  officers  who  are  inured  to  fol- 
lowing a  groove  of  traditional  methods.  The  expansion  of  the  Board 
from  three  to  seven  members,  which  this  bill  proposes,  would  permit  it 
to  operate  in  panels  of  three,  thereby  increasing  by  100  percent  its 
ability  to  dispose  of  cases  expeditiously  in  the  final  stage,  and  to  leave 
the  remaining  member,  not  presently  assigned  to  either  panel,  to  deal 
with  problems  of  administration,  personnel,  expenditures,  and  the 
preparation  of  the  budget. 

One  of  the  major  criticisms  of  the  Board's  perfomiance  of  its 
judicial  duties  has  been  that  the  members  tliemselves,  except  on  tlie 
most  important  cases,  have  fallen  into  the  habit  of  delegating  the 
reviewing  of  the  transcripts  of  the  hearings  and  findings  of  trial 
examiners  to  a  unit  of  the  general  counsel's  office  called  the  Review 
Section.  This  means  that  after  exceptions  are  filed  and  oral  argument 
is  scheduled,  the  Board  members  rely  for  their  knowledge  of  the  cases 
upon  a  memorandum  submitted  by  one  of  tlie  review  attorneys.  The 
memorandum  sent  to  each  member  is  identical  and  has  been  already 
reviewed  and  revised  by  the  supervisory  employees  of  this  Section, 
even  though  they  have  not  seen  the  transcripts  or  familiarized  them- 
selves with  the  briefs  and  bills  of  exception.  Unless  the  final  memo- 
randum, therefore,  differs  from  the  trial  examiner's  report  in  major 
respects,  the  attention  of  the  Board  members  may  not  be  focused 
upon  the  sharpest  issues  in  the  case. 
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After  the  Board  has  voted,  it  has  also  been  the  practice  to  assign  to 
the  Review  Section  the  duty  of  preparing  a  draft  opinion.  Conse- 
quently, unless  there  is  a  dissent  which  one  of  the  majority  members 
sees  fit  to  answer,  both  the  decision  and  the  form  in  which  it  appears 
are  virtually  a  product  of  the  corporate  personality  of  this  legal 
section.  In  other  words,  the  Board,  instead  of  acting  like  an  appellate 
court  where  the  divergent  views  of  the  dilferenit  justices  may  be 
reflected  in  each  decision,  tends  to  dispose  of  cases  in  an  institutional 
fashion.  To  that  extent,  the  congressional  purpose  in  having  the  act 
administered  by  a  Board  of  several  members  rather  than  a  single 
administrator  has  been  frustrated. 

Since  it  is  the  belief  of  the  committee  that  Congress  intended  the 
Board  to  function  like  a  court,  this  bill  eliminates  the  Review  Section. 
In  its  place  each  Board  member  may  haA^e  as  many  legal  assistants  of 
his  own  as  is  necessary  to  review  transcripts  and  assist  him  in  the 
drafting  of  the  opinions  on  cases  to  which  he  is  assigned.  Since  the 
Board's  function  is  largely  a  judicial  one.  conformance  with  the  prac- 
tices of  appellate  courts  in  this  respect  should  make  for  decisions  which 
will  truly  represent  the  considered  opinions  of  the  Board  members. 

A  corollary  to  this  reform  relates  to  the  Trial  Examining  Division. 
Tremendous  responsibility  rests  upon  the  judgment  of  the  individual 
trial  examiner  who  is  sent  by  the  Board  to  the  field  to  hear  contested 
cases,  appraise  the  credibility  of  the  witnesses,  resolve  conflicts  in 
testimony,  make  findings  of  fact  and  recommendations  for  Board 
decision.  Under  current  practice,  before  a  trial  examiner  issues  his 
report  to  the  parties,  its  contents  are  reviewed  and  frequently  changed 
or  influenced  b}'  the  supervisory  employees  in  the  Trial  Examining 
Division.  Yet.  since  the  report  is  signed  only  by  the  trial  examiner, 
the  Board  holds  him  out  as  the  sole  person  who  has  made  a  judgment 
on  the  evidence  developed  at  the  hearing.  In  the  first  Morr/an  case 
(29S  U.S.  468,  at  480—181).,  one  of  the  leading  decisions  on  adminis- 
trative law,  the  Supreme  Court  enunciated  the  following  principle : 

If  the  one  who  determines  the  facts  which  underlie  the  order  has  not  considered 
evidence  or  argument,  it  is  manifest  that  the  hearing  has  not  been  given  *  *  *. 
The  one  who  decides  must  liear. 

This  necessary  rule  does  not  preclude  *  *  *  obtaining  the  aid  of  assistants. 

It  would  be  difficult  to  think  of  a  practice  which  does  o-reater  vio- 
lence to  this  principle.  Consequently,  the  committee  bill  prohibits 
any  of  the  staff  from  influencing  or  reviewing  the  tribal  exam.iners  re- 
port in  advance  of  publication,  therebv  obviating  the  need  for  review- 
ing personnel  in  the  Trial  Examining  Division. 

Another  questionable  practice  which  the  committee  has  considered 
has  been  the  attendance  of  trial  examiners  at  executive  sessions  of  the 
Board  when  cases  are  being  decided.  Under  its  rules,  the  Board  gives 
the  parties  adversely  affected  by  the  trial  examiner's  report  an  oppor- 
tunity to  appear  by  counsel  before  the  Board  to  argue  exceptions. 
The  rules  also  permit  opposing  counsel  to  appear  to  defend  findings  in 
a  trial  examiner's  repoi't  which  represent  his  position  in  the  case.  It 
is  therefore  unfair  to  the  parties  to  permit  a  trial  examiner,  after  his 
findings  have  alternately  been  assailed  and  defended  at  public  hear- 
ing, to  make  a  final  defense  of  his  published  determination  behind  the 
scenes.  It  would  seem  unnecessary  to  legislate  in  this  matter  at  all 
(since  the  Board  has  it  in  its  own  power  to  correct  these  practices)  if 
it  were  not  for  the  fact  that  even  the  present  Board  has  persisted  in 
adhering  to  such  unjudicial  practices. 
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Eeform  IX  Representation  Proceedings 

In  recent  years,  the  number  of  cases  involving  disputes  with  respect 
to  the  choice  of  bargaining  representatives  in  the  units  which  they 
should  represent  have  become  the  major  business  of  the  National 
Labor  Relations  Board.  Cases  of  this  character  for  the  last  4  years 
have  been  more  than  double  the  number  of  complaints  cases.  In 
view  of  the  tremendous  number  of  such  cases,  therefore,  it  is  of  utmost 
importance  that  the  regulations  and  rules  of  decision  by  which  they 
are  governed  be  drawn  so  as  to  insure  to  employees  the  fullest  freedom 
of  choice. 

The  present  act  contains  virtually  no  directions  as  to  how  repre- 
sentation proceedings  are  to  be  conducted  nor  does  it  furnish  any 
guide  to  the  Board  as  to  the  kind  of  bargaining  unit  to  be  established. 
It  gives  the  Board  latitude  to  select  among  craft,  plant,  and  employer 
units  or  subdivisions  thereof.  The  only  standard  which  the  present 
act  contains  is  that  the  unit  decided  upon  must — 

insure  to  employees  the  full  benefit  of  their  right  to  self-organization  and  to 
collective  bargaining  and  otherwise  to  effectuate  the  policies  of  the  act. 

Many  of  the  current  procedures  developed  administratively  are 
properly  subject  to  the  criticism  that  the  Board  has  made  collective 
bargaining  ""a  one-way  street."  Despite  the  absence  of  discriminatory 
language  in  the  act,  the  Board  refuses  to  entertain  petitions  filed  by 
employees  who  wish  to  demonstrate  that  the  current  or  asserted 
bargaining  representative  is  not  the  choice  of  the  majority.  The 
only  relief  for  employees  suffering  from  representation  by  a  radical  or 
racketeering  union  is  to  file  a  petition  designating  another  union  as 
their  representative.  This,  of  course,  puts  a  premium  upon  raiding 
and  jurisdictional  rivalries.  The  committee  bill  would  make  it  neces- 
sary for  the  Board  to  entertain  petitions  from  employees  irrespective 
of  the  kind  of  relief  sought.  It  does  not  change  the  Board's  rules  of 
decision  with  respect  to  requirements  of  substantiality  in  order  to 
obtain  a  hearing  or  the  rules  which  militate  against  a  change  in  bar- 
gaining representatives  while  a  lawful  collective  agreement  is  in  effect. 

The  present  Board  rules  also  discriminate  against  employers  who 
have  reasonable  grounds  for  believing  that  labor  organizations  claiming 
to  represent  their  employees  are  really  not  the  choice  of  the  majority. 
It  is  true  that  where  an  employer  is  confronted  with  conflicting  claims 
by  two  or  more  labor  organizations,  he  may  file  a  petition.  But 
where  only  one  union  is  in  the  picture,  the  Board  denies  him  this  right. 
Consequently,  even  though  a  union  which  has  the  right  to  petition 
and  be  certified  as  the  majority  representative,  if  it  is  really  such,  may 
strike  for  recognition,  an  employer  has  no  recourse  to  the  Board 
for  settlement  of  such  disputes  by  the  peaceful  procedures  provided 
for  by  the  act.  The  one-sided  character  of  the  Board's  rules  has  been 
defended  on  the  ground  that  if  an  employer  could  petition  at  any 
time,  he  could  effectively  frustrate  the  desire  of  his  employees  to 
organize  by  asking  for  an  election  on  the  first  day  that  a  union  orga- 
nizer distributed  leaflets  at  his  plant.  It  should  be  noted  that  this 
may  be  a  valid  argument  for  placing  some  limitation  upon  an  em- 
ployer's right  to  petition,  but  it  is  no  justification  for  denying  it 
entirely.  The  comittee  has  recognized  this  argument  insofar  as  it 
has  point,  by  giving  employers  a  right  to  file  a  j^etition  but  not  until 
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a  union  has  actually  claimed  a  majority  or  demanded  exclusive  rec- 
ognition. It  should  be  ol)served  that  this  amendment,  like  the 
amendment  doing  away  with  disparity  of  treatment  on  employee 
petitions,  does  not  impair  the  Board's  discretion  to  dismiss  petitions 
])y  employers  where  the  existence  of  an  outstanding  collective  agree- 
ment or  some  other  special  condition  makes  an  election  at  that  time 
inappropriate. 

The  committee  bill  also  contains  certain  standards  to  guide  the 
Board  in  unit  determinations,  thereby  meeting  some  of  the  valid 
objections  voiced  to  certain  rules  of  decision.  When  Congress 
passed  the  Xational  Labor  Relations  Act,  it  recognized  that  the  com- 
munity of  interests  among  members  of  a  skilled  craft  might  be  quite 
different  from  those  of  unskiled  employees  in  mass-production  in- 
dustry. Although  there  has  l^een  a  trend  in  recent  years  for  manufac- 
turing corporations  to  employ  many  profesional  persons,  including 
architects,  engineers,  scientists,  lawyers,  and  nurses,  no  corresponding 
I'ecognition  was  given  by  Congress  to  their  special  problems.  Never- 
theless such  employees  have  a  great  community  of  interest  in  main- 
taining certain  professional  standards.  At  the  hearings,  representa- 
tives of  various  professional  associations  appeared  before  the  com- 
mittee to  protest  against  the  occasional  practice  of  the  Board  of 
covering  professional  personnel  into  general  units  of  production  and 
maintenance  employees  or  general  units  of  office  and  clerical  employees, 
despite  the  fact  that  their  interests  in  common  with  such  groups  was 
extremely  limited.  (See  testimony  of  representatives  of  the  American 
Society  of  Civil  Engineers.  ^Vmerican  Chemical  Association,  American 
Xurses  Association,  and  the  American  Institute  of  Architects,  hear- 
ings, vol.  3,  pp.  1702-1715.)  Since  their  numbers  is  always  small  in 
comparison  with  production  or  clerical  employees,  collective  agi'ee- 
mcnts  seldom  reflect  their  desires.  Under  the  committee  bill,  the 
Board  is  required  to  afford  such  groups  an  opportunit}'  to  vote  in  a 
separate  unit  to  ascertain  whether  or  not  they  wish  to  have  a  bar- 
gaining representative  of  their  own. 

Somewhat  similar  treatment  is  provided  for  memliers  of  genuine 
craft  unions.  Generally  s])eaking,  in  plants  which  have  not  l^een  orga- 
nized, the  Board  has  provided  an  opportunity  for  craftsmen  to  vote  in  a 
separate  unit  and  thus  secure  rcDresentation  of  their  own  if  the 
vote  reflects  that  desire  {Glohe  Machine  and  iStamfnJig  Company, 
3  N.  L.  R.  B.  294) .  Where  a  com]:)any  has  already  been  organized,  how- 
ever, tlie  Board  does  not  apply  this  doctrine  unless  it  is  consistent 
with  prior  barccaining  historv.  Since  the  decision  in  the  American 
Cam^  case  (13  N.  L.  R.  B.  1252),  where  the  Board  refused  to  permit 
craft  units  to  be  "carved  out"  from  a  broader  bargaining  unit  alreadv 
established,  the  Board,  except  under  unusual  circumstances,  has  vir- 
tually compelled  skilled  artisans  to  remain  parts  of  a  comprehensive 
plant  unit.  The  committee  regards  the  application  of  this  doctrine 
as  inequitable.  Our  bill  still  leaves  to  the  Board  discretion  to  review 
all  the  facts  in  determining  the  appropriate  unit,  but  it  may  not  decide 
that  any  craft  unit  is  inappropriate  on  the  ground  that  a  different 
unit  has  been  established  by  a  prior  Board  determination. 

Another  important  procedural  change  relates  to  the  rules  on  run-off 
elections.  Under  present  regulations,  if  two  or  more  unions  are  on  the 
ballot  and  none  of  the  choices  receives  a  plurality  in  the  first  elections, 
the  regional  directors  are  authorized  to  conduct  a  run-off.  Unless  the 
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vote  for  "neither"'  or  "none''  is  a  plurality,  however,  the  employees 
are  limited  in  the  run-off  to  a  choice  between  two  unions,  even  though 
one  of  tliese  unions  might  have  run  in  third  place.  The  bill  proposes 
to  correct  this  inequity  by  requiring  that,  on  the  run-off,  the  ballot 
give  the  employees  an  option  between  the  tAvo  highest  choices.  This 
would  make  representation  proceedings  conform  more  closely  to  public 
elections.  In  order  to  impress  upon  employees  the  solemnity  of  their 
choice,  vdien  the  Government  goes  to  the  expense,  of  conducting  a 
secret  ballot,  the  bill  also  provides  that  elections  in  any  given  unit 
may  not  be  held  more  frequently  than  once  a  year. 

Equality  OF  Treatment  for  Independent  Unions 

Another  problem  to  which  the  committee  gave  considerable  thought 
was  the  extent  to  which  independent  unions  have  a  real  grievance 
under  cuiTent  policies  and  practices  of  the  Board.  It  has  been  the 
contention  of  leaders  of  the  independents  for  many  years  that  the 
Board  had  one  rule  for  independent  unions  and  another  one  for 
organizations  affiliated  with  the  A.  F.  of  L.  or  the  CIO.  There  is  no 
doubt  that  since  the  passage  of  the  National  Labor  Relations  Act 
independent  unions  have  dwindled  greatly  in  number.  To  the  extent 
that  this  change  has  come  about  through  the  provisions  of  section 
S(2),  which  forbids  employers  to  dominate  or  contribute  tinancial  or 
other  support  to  labor  organizations,  the  committee  has  not  seen  fit 
to  make  any  changes  in  the  present  act.  It  believes  that  employers 
should  not  be  permitted  to  take  a  hand  in  the  internal  affairs  of  labor 
organizations,  whether  affiliated  or  unaffiliated,  or  to  extend  financial 
assistance  to  them.  In  one  respect,  however,  the  independent  unions 
do  have  just  cause  for  complaint  under  current  ladministrative  practice 
of  the  Board.  If  an  unaffiliated  union  gains  a  foothold  in  a  plant 
through  employer  encouragement  or  support,  or  if  some  of  the  super- 
visory employees  join  it — Brown  Company  (65  N.  L.  R.  B.  SOS") — the 
Board's  Dractice  is  to  issue  a  complaint  under  section  8(2)  and  if  it 
finds  the  allegations  to  be  supported  by  the  evidence,  to  order  the 
compan}^  forever  to  refrain  fro  mi  recoi3:nizing  such  an  organization. 
( See  Tapvon  Store  Company,  66  N.L.R.B.  759,  and  Brotcm  Covipany 
(supra).)  This  is  called  an  order  of  disestablishment.  An  orsfanization 
affected  by  snch  an  order,  no  matter  if  its  members  and  officers  purge 
themselves  of  the  taint  of  employer  domination  or  interference,  is 
never  thereafter  permitted  recognition.  IMoreover,  neither  such  an 
organization  nor  any  successor,  no  matter  how  free  of  employer  in- 
fluence, is  subsequently  permitted  a  place  on  tlie  ballot  in  a  represoi- 
tation  case  even  though,  in  fact,  it  ma^'  represent  the  overwhelming 
choice  of  the  employees. 

The  Board's  policv  with  respect  to  affiliated  unions  is  much  more 
lenient.  An  affiliated  union  may  obtain  a  collusive  contract  without 
representing  any  of  the  emplovees,  it  may  have  been  organized  by 
supervisors,  or  it  may  be  receiving  a  subsidy  from  an  employer.  It  is 
true  that  the  Board  recognizes  that  such  unions  are  the  beneficiaries 
of  unfair  labor  practices.  Under  such  circumstances,  however,  the 
Board  will  frame  its  complaints  under  subsection  8(1)  and  its  order 
win  be  limited  to  directing  the  offending  employer  to  break  off  relations 
with  the  labor  organization  until  such  time  as  it  has  been  certified  by 
the  Board.  Under  current  practice,  if  an  employer  complies  with 
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such  an  order,  an  affiliated  organization  is  then  permitted  to  file  an 
election  petition  GO  days  after  such  a  determination.  (See  Ohio  Valley 
Bus  Co..  38  X.L.K.B.  838;  Ace  Sample  Card  Co.,  46  N.L.R.B.  129; 
and  Pennsylvania  Handbag  Company.,  41  N.L.R.B,  1454.)  The 
Board's  defense  of  this  disparate  practice  is  that  unions  affiliated  with 
national  organizations  stand  on  a  different  footing  and  that  a  local 
union  chartererd  by  a  national  body  cannot  "at  least  for  an  extended 
period  of  time,  be  used  as  a  utensil  of  an  employer  to  deprive  employees 
of  free  exercise  of  the  rights  guaranteed  by  the  act.''  (See  testimony 
of  Chairman  Paul  M.  Herzog,  a'oI.  4,  p.  1912.)  IVliile  this  may  be 
true  as  a  general  proposition,  it  is  also  possible,  from  the  very  nature 
of  employee  organizational  activities,  that  an  independent  union  which 
lias  received  employer  encouragement  may  ultimately  free  itself  com- 
pletely from  his  control.  This  is  particularh'  true  in  view  of  the 
fact  that  what  the  Board  calls  domination  in  independent  union  cases 
may  merely  amount  to  the  mildest  kind  of  support.  (See  Broion  Gom- 
pamy.,  supra.)  In  any  event,  this  is  certainly  a  justiliable  issue 
which  should  be  decided  in  accordance  with  the  facts  of  each  case  and 
not  upoii  the  basis  of  the  a  priori  reasoning  of  the  Board  in  1936. 
The  committee  has,  therefore,  proposed  an  amendment  to  section  10 
of  the  act  which  will  assure  the  application  of  a  fair  and  uniform  rule 
of  decision  to  both  independent  and  affiliated  unions  in  complaint  and 
representation  proceedings. 

Settlemext  of  Labor  Disputes 

In  dealing  with  the  problem  of  the  direct  settlement  of  labor  dis- 
putes the  committee  has  considered  a  great  variety  of  the  pro^wsals 
ranging  from  compulsory  arbitration,  the  establislunent  of  fact-finding 
boards,  creation  of  an  over-all  mediation  tribunal,  and  the  imposition 
of  specified  waiting  periods.  In  our  judgment,  while  none  of  the 
suggestions  is  completely  devoid  of  merit,  the  experience  of  the  Federal 
Government  with  such  devices  has  been  such  that  we  do  not  feel 
warranted  in  recommending  that  any  such  plans  become  permanent 
legislation. 

Under  the  exigencies  of  war  the  Nation  did  utilize  what  amounted 
to  compulsoiy  arbitration  through  the  instrumentality  of  the  War 
Labor  Board.  This  system,  however,  tended  to  emphasize  unduly 
the  role  of  the  Government,  and  under  it  employers  and  labor  orga- 
nizations tended  to  avoid  solving  their  difficulties  by  free  collective 
bargaining.  It  is  difficult  to  see  how  such  a  system  could  be  operated 
indefinitely  without  compelling  the  Government  to  make  decisions 
on  economic  issues  which  in  normal  times  should  be  solved  by  the 
free  play  of  economic  forces.  Moreover,  the  wartime  experiment  of 
the  30-day  waiting  period  under  the  War  Labor  Disputes  Act  was  not 
a  happy  one,  since  it  was  too  frequently  used  as  a  device  for  brinc^ing 
to  a  rapid  crisis  disputes  which  might  have  been  solved  by  patient 
negotiation.  For  similar  reasons  except  in  dire  emergencies  the  estab- 
lishment of  fact-finding  boards  or  over-all  mediation  tribunals  also 
cause  dubious  results.  Eecommendations  of  such  bodies  tend  to  set 
patterns  of  wage  settlements  for  the  entire  country  which  are  fre- 
quently inappropriate  to  the  peculiar  circumstances  of  certain  indus- 
tries and  certain  classes  of  employment. 
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It  is  our  conclusion  tliat  by  modifying  some  of  the  practices  under  the 
Wagner  Act  which  tend  to  destroy  the  balance  of  power  in  collective- 
bargaining-  negotiations  by  restraining  one  party  to  a  dispute  without 
restraining  the  other,  Congress  would  go  a  long  way  toward  making 
collective  bargaining  the  most  effective  method  of  solving  the  industrial 
relations  difficulties. 

The  mediation  title  emphasizes  the  importance  of  adjusting  disputes 
through  conferences  between  employers  and  labor  organizations  with 
the  Federal  Government  making  available  to  the  parties  in  the  event 
of  an  impasse  the  services  of  trained  mecliatoi'S.  The  bill  provides  for 
a  Federal  INIediation  Service  under  a  single  Director  to  be  appointed 
by  the  President  with  the  advice  and  consent  of  the  Senate.  The 
personnel  and  functions  of  the  present  Conciliation  Service  in  the 
Department  of  Labor  are  transferred  to  the  new  Service,  thereby 
relieving  the  Secretary  of  Labor  of  the  burdens  incident  to  the  admin- 
istration of  such  an  agency.  In  taking  this  step  the  committee  did 
not  overlook  the  fact  that  the  prestige  of  the  Secretary,  as  an  adviser 
to  the  President,  is  often  an  important  factor  in  bringing  about  the 
settlement  of  a  dispute  of  national  magnitude.  Accordingly,  the  bill 
should  not  he  understood  as  prohibiting  the  Director  of  the  new 
Federal  Mediation  Service  from  calling  upon  the  Secretary  of  Labor 
for  assistance  in  major  crisis. 

While  the  committee  is  of  the  opinion  that  in  most  labor  disputes 
the  role  of  the  Federal  Goveriunent  should  be  limited  to  mediation, 
we  recognize  that  the  repercussions  from  stoppages  in  certain  indus- 
tries are  occasionally  so  grave  that  the  national  health  and  safety 
is  imperiled.  An  example  is  the  recent  coal  strike  in  which  defiance 
of  the  President  by  the  United  Mine  Workers  Union  compelled  the 
Attorney  General  to  resort  to  injunctive  relief  in  the  courts.  The 
committee  believes  that  only  in  national  emergencies  of  this  character 
should  the  Federal  Go^-ernment  be  armed  with  such  power.  But  it 
also  feels  that  this  power  should  be  available  if  the  need  arises.  It 
should  be  remembered  that  the  Supreme  Court  decision  in  U.  S.  v. 
United  Mine  Worl^ers  (decided  March  6.  1947),  did  not  hold  in  broad 
terms  that  the  Government  was  exempted  from  the  Norris-LaGuardia 
Act.  The  majority  of  the  couit  relied  in  part  upon  the  fact  that  the 
Government  had  previously  seized  the  mines  under  the  War  Labor 
Disputes  Act  and  tliat  tlie  calling  of  the  strike  by  the  officers  of  the 
United  Mine  Workers  was  undoubtedly  a  breach  of  the  criminal 
provisions  contained  in  that  statute.  This  act,  however,  is  only 
temporary  legislation  and  expires  June  30, 1947. 

We  concluded,  therefore,  that  the  permanent  code  of  laws  of  the 
United  States  should  make  it  clear  that  the  Attorney  General  should 
have  the  power  to  intervene  and  secure  judicial  relief  when  a  threat- 
ened strike  or  lock-out  is  conducted  on  a  scale  imperiling  the  national 
health  or  safety.  Recognizing  that  the  right  to  secure  injunctive 
relief  is  subject  to  abuses,  this  bill  is  carefully  drawn  to  guard  against 
excessive  resort  to  the  courts.  It  provides  that  the  Attorney  General 
should  not  ])etition  a  Federal  court  for  such  relief  until  he  has  con- 
vened a  special  board  of  inquiry  to  advise  him  on  the  matter.  It  also 
requires  a  finding  by  the  court  that  such  drastic  mensures  are  neces- 
sary as  a  prerequisite  to  obtaining  a  temporary  restraining  order  or 
other   injunctive   relief.    It   makes   interlocutory    orders   subject   to 
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appellate  review  and  further  provides  for  the  board  of  inquiiy  being 
reconvened  during  the  period  in  which  the  Federal  Mediation  Service 
is  seeking  to  assist  the  disputants  in  reaching  a  settlement. 

Should  all  such  measures  prove  unavailing  after  60  days  have 
elapsed,  the  National  Labor  Relations  Board  is  directed  ])y  the  lull  to 
poll  the  employees  affected  on  the  question  of  whether  or  not  they  wish 
to  accept  or  reject  the  last  offer  of  their  employer.  When  results  of 
such  ballot  are  certified,  the  Attorney  General  must  then  ask  the  court 
to  vacate  the  injunction.  Under  these  provisions,  any  temporary 
restraining  order  or  injunction  would  not  remain  in  effect  for  more 
than  80  days.  In  most  instances  the  force  of  public  opinion  should 
make  itself  sufficiently  felt  in  this  80-day  period  to  bring  about  a 
peaceful  termination  of  the  controversy.  Should  this  expectation 
fail,  the  biU  provides  for  the  President  laying  the  matter  l^efore 
Congress  for  whatever  legislation  seems  necessaiy  to  preserve  the 
health  and  safety  of  the  Nation  in  the  crisis. 

Enforcement  of  Contract  Responsibilities 

The  committee  bill  makes  collective-bargaining  contracts  equally 
binding  and  enforceable  on  both  parties.  In  the  judgment  of  the 
committee,  breaches  of  collective  agreement  have  become  so  numerous 
that  it  is  not  sufficient  to  allow  the  parties  to  invoke  the  processes  of 
the  National  Labor  Relations  Board  when  such  breaches  occur  (as  the 
bill  proposes  to  do  in  title  I).  We  feel  that  the  aggrieved  party 
should  also  have  a  right  of  action  in  the  Federal  courts.  Such  a 
policy  is  completely  in  accord  with  the  purpose  of  the  Wagner  Act 
which  the  Supreme  Court  declared  was  "to  compel  employers  to 
bargain  collectively  with  their  employees  to  the  end  that  an  employ- 
ment contract,  binding  on  both  parties,  should  be  made''  (//../. 
Heinz  <&  Co.,  311  U.S.  514). 

The  laws  of  many  States  make  it  difficult  to  sue  effectively  and 
to  recover  a  judgment  against  an  unincoprorated  labor  union.  It  is 
difficult  to  reach  the  fimds  of  a  union  to  satisfy  a  judgment  against  it. 
In  some  States  it  is  necessary  to  serve  all  the  members  before  an  action 
can  be  maintained  against  the  union.  This  is  an  almost  impossible 
process.  Despite  these  practical  difficulties  in  the  collection  of  a 
judgment  against  a  union,  the  National  Labor  Relations  Board  has 
held  it  an  unfair  labor  practice  for  an  employer  to  ii;sist  that  a  union 
incorporate  or  post  a  bond  to  establish  some  sort  of  legal  responsibility 
under  a  collective  agreement. 

President  Truman,  in  opening  the  management-labor  conference  in 
November  1945,  took  cognizance  of  this  condition.  He  said  very 
plainly  that  collective  agreements  should  be  mutually  binding  on  both 
parties  to  the  contract : 

We  shall  have  to  find  methods  not  only  of  peaceful  negotiations  of  labor  con- 
tracts, but  also  of  insuring  industrial  peace  for  the  lifetime  of  such  contracts. 
Contracts  once  made  must  be  lived  up  to  and  should  he  changed  only  in  the  man- 
ner agreed  uix)u  by  the  parties.  If  we  expect  confidence  in  agreements  made, 
there  must  be  responsibility  and  integrity  on  both  sides  in  carrying  them  out. 

If  unions  can  break  agreements  with  relative  impunity,  then  such 
agreements  do  not  tend  to  stabilize  industrial  relations.  The  execu- 
tion of  an  agreement  does  not  by  itself  promote  industrial  peace. 
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The  chief  advantage  which  an  employer  can  reasonably  expect  from 
a  collective  labor  agreement  is  assurance  of  uninternipt«d  operation 
during  tlie  term  of  the  agreement.  Without  some  elective  method 
of  assuring  freedom  from  economic  warfare  for  the  term  of  the  agree- 
ment, tliere  is  little  reason  why  an  employer  would  desire  to  sign  such 
a  contract. 

Consequently,  to  encourage  the  making  of  agreements  and  to  pro- 
mote industrial  peace  through  faithful  performance  by  the  parties, 
collective  agreements  affecting  interstate  commerce  should  be  enforce- 
able in  the  Federal  courts.  Our  amenchnent  would  provide  for  suits 
by  miions  as  legal  entities  and  against  unions  as  legal  entities  in  the 
Federal  courts  in  disputes  affecting  commerce. 

The  amendment  specifically  provides  that  only  the  assets  of  the 
union  can  be  attached  to  satisfy  a  money  judgment  against  it;  the 
property  of  the  individual  members  of  the  organization  would  not  be 
subject  to  any  liability  under  such  a  judgment.  Thus  the  members 
of  the  union  w^ould  secure  all  the  advantages  of  limited  liability 
without  incorporation  of  the  union. 

The  initial  obstacle  in  enforcino;  the  terms  of  a  collective  agreement 
against  a  union  v.hich  has  breached  its  provisions  is  the  difliculty  of 
subjecting  the  union  to  process.  The  great  majority  of  labor  unions 
are  unincorporated  associations.  At  common  law  voluntary  asso- 
ciations are  not  suable  as  such  (Wilson  v.  Airline  Coal  Co?7ipany,  215 
Iowa  855 ;  Iron  Molclers'  Union  v.  Allis-Chalmers  Company^  C.  C.  A. 
7,  166  F.  45).  As  a  consequence  the  rule  in  most  jurisdictions,  in  the 
absence  of  statute,  is  that  unincorporated  labor  unions  cannot  be 
sued  in  their  connnon  name  {Grant  v.  Carpenters^  District  Council^ 
322  Pa.  St.  62).  Accordingly,  the  difficulty  or  hnpossibility  of  en- 
forcing tlie  terms  of  a  collective  agreement  in  a  suit  at  law  against  a 
union  arises  from  the  fact  that  each  individual  member  of  the  union 
must  be  named  and  made  a  party  to  the  suit. 

Some  States  have  enacted  statutes  which  subject  unincorporated 
associations  to  the  jurisdiction  of  law  courts.  These  statutes  are  by 
no  means  imif orm ;  some  pertain  to  fraternal  societies,  welfare  orga- 
nizations, associations  doing  business,  etc.,  and  in  some  States  the 
courts  have  excluded  labor  unions  from  their  application. 

On  the  other  hand,  some  States,  including  California  and  Montana, 
have  construed  statutes  permitting  common  name  suits  against  asso- 
ciations doing  business  to  apply  to  labor  unions  (Atvnstrong  v.  Superior 
Court,  173  Calif.  341;  Vance  j.  McGinUy.  39  Mont.  46).  Similarly, 
but  more  restrictive,  in  a  considerable  number  of  States  the  action  is 
permitted  against  the  union  or  representatives  in  proceedings  in  which 
the  plaintiff'  could  have  maintained  such  an  action  against  all  the  asso- 
ciates. Such  States  include  Alabama,  California,  Connecticut,  Dela- 
ware, Maryland,  IMontana,  Nevada,  New  Jersey,  New  York,  Rhode 
Island,  Soutli  Carolina,  and  Vermont. 

^  In  at  least  one  jurisdiction,  the  District  of  Columbia,  the  liberal 
view  is  held  that  unincorporated  labor  unions  may  be  sued  as  legal 
entities,  even  in  the  absence  of  statute  [Bushy  v.  Elec.  Util.  Em.p. 
Union,  U.  S.  Court  of  Appeals  for  the  District  of  Columbia,  No. 
8548,  Jan.  22, 1945). 

In  the  Federal  courts,  whether  an  unincorporated  union  can  be 
sued  depends  upon  the  procedural  rules  of  the  State  in  which  the 
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action  is  brought  {Bushy  v.  Elec.  TJtil.  Empl.  Union,  U.  S.  Supreme 
Court,  89  Law.  Adv.  Op.  108,  Dec.  4, 1944) . 

The  Norris-LaGuardia  Act  has  insulated  labor  unions,  in  the  field 
of  injunctions,  against  liability  for  breach  of  contract.  It  has  been 
held  by  a  Federal  court  that  strikes,  picketing,  or  boycotting,  when 
carried  on  in  breach  of  a  collective  agreement,  involve  a  "labor  dis- 
pute" under  the  act  so  as  to  make  the  activity  not  enjoyable  without 
a  showing  of  the  requirements  which  condition  the  issuance  of  an 
injunction  under  the  act  {Wilsmi  <&  Co.  v.  Birlin,  105  F.  (2d) 
948,  CCA.  3). 

A  great  numljer  of  States  have  enacted  anti-injmiction  statutes 
modeled  after  the  Norris-LaGuardia  Act,  and  the  courts  of  many  of 
these  jurisdictions  have  held  that  a  strike  in  violation  of  a  collective 
asrreement  is  a  "labor  dispute"  and  cannot  be  enjoined  (Nevins  v. 
Kasmach,  279  N.  Y.  S2S;Biimn  v.  Sacks,  31  Pa.,  D  and  C  501). 

There  are  no  Federal  laws  giving  either  an  employer  or  even  the 
Government  itself  any  right  of  action  against  a  union  for  any  breach 
of  contract.  Thus  there  is  no  "substantive  right"  to  enforce,  in 
order  to  make  the  union  suable  as  such  in  Federal  courts. 

Even  where  unions  are  suable,  the  union  fmids  may  not  be  reached 
for  payment  of  damages  and  any  judgments  or  decrees  rendered  against 
the  association  as  an  entity  may  be  unenforceable.  (See  Aalco 
Laundry  Co.  v.  Laundry  Linen  Union,  115  S.  W.  2d  89  Mo.  App.) 
However,  only  where  statutes  provide  for  recognition  of  the  legal 
status  of  associations  do  association  funds  become  sub  jet  to  judg- 
ments {Deeney  v.  Hotel  &  Apt.  Clerks'  Union,  134  P.  2d  328  (1943^), 
California). 

Financial  statutory  liability  of  associations  is  provided  for  by  some 
States,  among  which  are  Alabama,  California,  Colorado,  Connecticut, 
Delaware,  New  Jersey,  North  Dakota,  and  South  Carolina.  Even  in 
these  States,  however,  whether  labor  unions  are  included  within  the 
definition  of  "association"  is  a  matter  of  local  judicial  interpretation. 

It  is  apparent  that  until  all  jurisdictions,  and  particularly  the  Fed- 
eral Government,  authorize  actions  against  labor  unions  as  legal  en- 
tities, there  will  not  be  the  mutual  responsibility  necessary  to  vitalize 
collective-bargaining  agreements.  The  Congress  has  protected  the  right 
of  workers  to  organize.  It  has  passed  laws  to  encourage  and  promote 
collective  bargaining. 

Statutory  recognition  of  the  collective  agreement  as  a  valid,  binding, 
and  enforceable  contract  is  a  logical  and  necessary  step.  It  will  promote 
a  higher  degree  of  responsibility  upon  the  parties  to  such  agreements, 
and  will  therel^y  promote  industrial  peace. 

It  has  been  argued  that  the  result  of  making  collective  agreements 
enforceable  against  imions  would  be  that  they  would  no  longer  consent 
to  the  inclusion  of  a  no-strike  clause  in  a  contract. 

This  argument  is  not  supported  by  the  record  in  the  few  States  which 
have  enacted  their  own  laws  in  an  effort  to  secure  some  measure  of  union 
responsibility  for  breaches  of  contract.  Four  States — ^Minnesota,  Colo- 
rado, Wisconsin,  and  California — have  thus  far  enacted  such  laws  and, 
so  far  as  can  be  learned,  no-strike  clauses  have  been  continued  about  as 
before. 

In  any  event,  it  is  certainly  a  point  to  be  bargained  over  and  any 
union  with  the  status  of  "representative"  under  the  NLRA  which  has 
bargained  in  good  faith  with  an  employer  should  have  no  reluctance  in 
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including  a  no-strike  clause  if  it  intends  to  live  up  to  the  terms  of  tlic 
contract.  The  improvement  that  would  result  in  the  stability  of  indus- 
trial relations  is,  of  course,  obvious. 

Joint  Study  Committee  ox  Labor  Relations 

The  analysis  infra  sets  forth  the  objectives  and  proposed  functions 
of  this  committee. 

A  detailed  analysis  of  the  provisions  seriatim,  follows : 

TITLE  I— AMENDMENTS  OF  NATIONAL  LABOR 

RELATIONS  ACT 

The  changes  proposed  by  this  title  in  the  present  Wagner  Act  may  be 
summarized  as  follows : 

Section  1 :  The  only  substantial  change  to  this  section  is  the  insertion 
of  a  new  paragraph  before  the  final  one.  Amendments  to  section  8 
creating  remedies  for  unfair  labor  practices  by  labor  organizations 
made  necessary  the  broadening  of  the  general  statement  of  policy. 

DEFINITIONS 

Section  2:  This  section  in  the  present  act  defines  11  terms.  In  tlio 
committee  bill  seven  of  such  definitions  remain  unchanged.  Only  those 
definitions  which  have  been  modified  or  added  are  considered  below. 

(1)  "Person" :  The  meaning  of  this  term  has  been  amended  to  make 
it  clear  that  it  includes  labor  organizations  and  their  agents.  Because 
of  the  inclusion  of  unfair  labor  practices  by  unions  in  section  8.  as 
amended,  and  the  use  of  the  word  "person"'  in  section  10,  this  definition 
required  clarification. 

(2)  "Employer" :  The  meaning  of  this  term  has  been  amended  by  the 
insertion  of  language  which  makes  it  clear  that  the  Board  may  deem  an 
employer  association  to  be  an  employer,  provided  tlie  individual  em- 
ployers in  such  an  association  have  voluntarily  delegated  tlieir  author- 
ity to  bargain  collectively  with  their  employees  to  such  an  organization. 
Under  current  decisions  of  the  National  Labor  Relations  Board  the 
Board  itself  has  reached  such  a  construction,  relying  on  the  phase  in 
the  existing  statute  "acting  in  the  interest  of  an  employer."  Although 
this  interpretation  has  been  challenged  (see  Matter  of  Ship  Oiunei's 
Association,  7  N.L.R.B.  1002;  103  F.  (2d)  993;  308  U.S.  401)  the  Su- 
preme Court  has  never  passed  squarely  on  the  question.  Consequently, 
this  amendment  merely  approves  of  those  Board  interpretations.  By  tlie 
inclusion  of  the  word  "voluntarily,"  however,  the  bill  makes  it  clear 
that  the  Board  cannot  treat  an  employer  association  as  an  employer 
insofar  as  any  individual  employer  has  failed  to  delegate  the  associa- 
tion to  act  as  his  bargaining  representative  or  has  withdrawn  authority 
from  it  to  act  in  that  capacity. 

(3)  "Employee":  The  changes  in  the  definition  of  this  term  are  as 
follows : 

(A)  The  exemption  of  agricultural  laborers  is  clarified  by  mak- 
ing the  term  conform  to  that  in  the  Fair  Labor  Standards  Act.  This 
definition  should  be  read  in  conjunction  with  the  proposed  subsec- 
tion 2  ( 13) ,  which  subsection  is  taken  verbatim  from  the  Fair  Labor 
Standards  Act.  This  change  would  write  into  the  act  an  exemption 
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which  already  exists  by  virtue  of  a  rider  to  the  current  Labor- 
Federal  Security  Appropriation  Act. 

(B)  The  objectives  of  the  coimnittee  in  the  inclusion  of  any  indi- 
vidual employed  as  a  supervisor  have  been  considered  at  some 
length  above.  The  definition  of  supervisor  appears  in  subsection  2 
(11)  below. 

(C)  The  exemption  of  emploj^ees  of  employers  subject  to  the 
Railway  Labor  Act  is  to  make  it  perfectly  clear  that  in  providing 
remedies  for  unfair  labor  practices  of  miions  and  their  agents  it 
was  not  intended  to  include  such  employees. 

(11)  "Old  Board'':  Since  this  definition  has  become  obsolete  it  has 
been  stricken  in  the  committee  bill. 

(11)  "Supervisor":  Li  framing  this  definition  the  committee  exer- 
cised great  care,  desiring  that  the  employees  herein  excluded  from  the 
coverage  of  the  act  be  truly  supervisory.  The  language  in  the  proposed 
amendment  is  patterned  after  that  contained  in  theEllender  amicnd- 
ment  to  last  year's  Case  bill  which  was  adopted  by  a  majority  vote  of 
the  Senate  and  concurred  in  by  the  House.  It  ditters  from  it  in  three 
respects  by  eliminating  (1)  the  requirement  that  the  supervisor  must 
have  five  employees  in  his  charge,  (2)  the  exemption  with  respect  to 
supervisors  covered  by  collective  agreement  in  1935,  and  (3)  time- 
keepers and  inspectors,  thereby  leaving  them  under  the  act.  It  will  be 
noted,  however,  that  this  amendment  does  not  mean  that  emj^loyers 
cannot  still  baro-ain  with  such  supervisors  and  include  them,  if  tiiey 
see  fit,  in  collective-bargaining  contracts.  All  that  the  proposal  does  is 
to  prevent  employers  being  compelled  to  accord  supervisors  the 
anomalous  status  of  employees  for  purposes  of  the  Wagner  Act. 

(12)  "Professional  employee":  The  significance  of  this  amendment 
appears  in  section  9  which  is  amended  by  the  committee  bill  to  require 
separate  voting  units  of  professional  employees.  Here  again  the  com- 
inittee  was  careful  in  framing  a  definition  to  cover  only  strictly  pro- 
fessional groups  such  as  engineers,  chemists,  scientists,  architects,  and 
luirses. 

(13)  "Agriculture":  This  term  was  considered  with  the  definition 
of  employee  in  (3)  above.  As  stated,  it  was  taken  verbatim  from  the 
Fair  Labor  Standards  Act. 

NATIONAL    L:\.BOR    RELATIONS    BOARD 

Section  3  (a)  :  This  section  amends  the  act  by  providing  for  the 
appointment  of  four  additional  members  to  the  present  three-man 
Board.  By  a  new  subsection  (b)  the  Board  is  authorized  to  sit  in 
panels  of  three  or  more  members. 

Section  4 :  This  section  has  been  amended  as  follows : 

(A)  The  salaries  of  Board  members  have  been  increased  from 
$10,000  to  $12,000  per  year. 

(B)  Language  limiting  the  Board  in  the  selection  of  its  person- 
nel by  the  classification  act  and  other  statutes  has  been  deleted 
as  obsolete  since  all  positions  have  been  covered  into  the  com- 
petitive classified  ci\dl  service  pursuant  to  the  Eamspeck  Act. 

(C)  By  the  proviso,  prohibiting  the  Board  from  employing 
"attorneys  for  the  purpose  of  reviewing  transcripts  of  hearings 
and  preparing  drafts  of  opinions"  except  by  legal  assistants  a*s- 
signed  separately  to  each  Board  member,  the  existing  Review 
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Soction  is  abolished.  The  committee  objectives  in  recommending 
this  action  have  been  discussed  above.  Nothing  contained  in  the 
amendment  would  prevent  the  Board  members  from  selecting  the 
attorneys  now  in  such  section  as  their  legal  assistant's,  if  they 
cared  to  do  so. 

(D)  The  committee's  belief  that  a  trial  examiner's  report  should 
represent  his  own  findings  and  recommendations  rather  than  a 
revision  by  his  supervisors  is  expressed  in  the  limitation  on  review 
of  sucli  reports.  It  is  contemplated  that  review  before  publication 
even  by  Board  membei*s  or  assistants  shall  be  limited  to  those  sit- 
uations where  exception  has  been  taken  to  a  special  ruling  of  the 
trial  examiner  and  review  by  the  Board  is  sought  by  one  of  the 
parties. 

(E)  The  Board's  current  practice  of  permitting  a  trial  examiner 
to  appear  and  argue  before  it  in  support  of  his  findings,  rulings,  or 
recommendations  after  exceptions  have  been  taken  or  oral  argu- 
ment heard  is  also  prohibited. 

Section  6 :  The  only  amendment  to  this  section  is  that  requiring  the 
Board  to  publish  its  rules  and  regulations  in  the  Federal  Register. 
This  is  in  accordance  with  tlie  requirements  of  the  Administrative 
Procedure  Act. 

Section  8(a)  (3)  :  The  proviso  to  this  section  has  been  redrafted  to 
abolish  what  is  narrowly  termed  the  "closed  shop."  An  employer  is 
permitted  to  make  agreements  requiring  membership  in  a  union  as 
a  condition  of  employment  applicable  to  employees  in  a  given  bargain- 
ing unit  30  days  after  an  employee  is  hired  providing  the  agreement 
was  first  authorized  by  an  election  conducted  by  the  Board  in  which  at 
least  a  m.ajority  of  the  employees  in  the  unit  (as  distinguished  from  a 
majority  of  those  voting)  voted  in  favor  of  such  agreement.  Under 
another  proviso  of  this  subsection,  it  becomes  an  unfair  labor  practice 
for  an  employer  to  discharge  an  employee  under  a  compulsory-mem- 
bership clause  if  he  has  reasonable  grounds  for  believing  (A)  that 
membership  was  not  available  to  the  employee  on  equal  terms  with 
other  members,  (B)  that  membership  in  the  union  was  terminated  for 
reasons  other  than  nonpayment  of  regular  dues  and  initiation  fees,  or 
(C)  that  membership  was  denied  or  terminated  because  the  employee 
was  active  on  behalf  of  another  union  at  a  time  when  a  question  con- 
cerning representation  might  appropriately  be  raised.  The  committee 
did  not  desire  to  limit  the  labor  organization  with  respect  to  either 
its  selection  of  membership  or  expulsion  tlierefrom.  But  the  com- 
mittee did  wish  to  protect  the  employee  in  his  job  if  unreasonably 
expelled  or  denied  membership.  The  tests  provided  by  the  amencl- 
ment  are  based  upon  facts  readily  ascertainable  and  do  not  require 
the  employer  to  inquire  into  the  internal  affairs  of  the  union. 

Section  8(a)  (6)  :  This  amendment  makes  it  an  unfair  labor  practice 
for  an  employer  to  violate  the  terms  of  a  collective-bargaining  agree- 
ment or  the  terms  of  an  agreement  to  submit  a  labor  dispute  to  arbi- 
tration. Similar  conduct  on  the  part  of  a  union  is  made  an  unfair 
labor  practice  in  section  8(b)  (5).  While  title  III  of  the  committee 
bill  treats  this  subject  by  giving  both  parties  rights  to  sue  in  the 
ITnited  States  district  court,  the  committee  believes  that  such  acion 
should  also  be  available  before  an  administrative  body.  It  is  con- 
templated that  the  Board  would  devise  regulations  and  pursue  a 
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policy  which  would  minimize  the  nimiber  of  contract  violation  cases 
accepted  under  this  proposal.  It  would  become  the  duty  of  the  Board 
to  determine  whether  the  parties  have  exhausted  their  remedies  under 
their  own  contract. 

Section  8(b)  is  entirely  a  new  subsection,  consistino;  of  a  list  of 
unfair  labor  practices  by  labor  organizations  or  their  agents.  The 
term  "agents"  is  intended  to  include  all  union  officials  acting  in  tlieir 
capacity  as  union  representatives,  and  is  not  limited  to  those  officials 
who  have  been  expressly  authorized  to  commit  the  act  which  is  alleged 
to  constitute  an  unfair  labor  practice,  (cf.  United  Brotherhood  of 
Carpenters  and  Joiners  of  America  v.  U.S.^  decided  by  the  Supreme 
Court,  March  10. 1947). 

Section  8(b)(1):  This  proscribes  unions  and  their  agents  from 
interfering  with,  restraining,  or  coercing  employers  in  the  selection 
of  their  representatives  for  the  purposes  of  collective  bargaining  or 
the  settlement  of  grievances.  Thus,  a  union  or  its  responsible  agents 
could  not,  without  violating  the  law,  coerce  an  employer  into  joining 
or  resigning  from  an  employer  association  which  negotiates  labor 
contracts  on  behalf  of  its  members;  also,  this  subsection  would  not 
permit  a  union  to  dictate  who  shall  represent  an  employer  in  the 
settlement  of  employee  grievances,  or  to  compel  the  removal  of  a 
personnel  director  or  supervisor  who  has  been  delegated  the  function 
of  settling  grievances. 

Section  8(b)  (2)  :  This  is  designed  to  protect  individual  employees 
from  discrimination  in  employment  induced  by  a  labor  organization 
which  has  a  union-shop  contract  with  an  employer,  entered  into 
pursuant  to  the  provisions  of  section  9(e)  and  in  compliance  with  the 
conditions  in  section  8(a)(3).  The  labor  organization  may  not 
persuade  or  attempt  to  persuade  the  employer  to  discriminate  against 
an  employee  except  for  two  reasons :  First,  that  the  employee  has  lost 
his  union  membership  by  failing  to  tender  the  dues  or  initiation  fees 
uniformly  required  as  a  condition  of  membership;  second,  that  the 
employee,  at  a  time  when  the  Board  would  not  entertain  a  petition  to 
determine  representation  pursuant  to  section  9(c)(1)(A),  has  en- 
gaged in  activity  on  behalf  of  another  labor  organization  or  in  activity 
having  as  its  objective  the  termination  of  the  exclusive  representative 
status  of  the  union.  It  is  to  be  observed  that  unions  are  free  to  adopt 
whatever  membership  provisions  they  desire,  but  that  they  may  not 
rely  upon  action  taken  pursuant  to  those  provisions  in  effecting  the 
discharge  of,  or  other  job  discrimination  against,  an  Employee  except 
in  the  tv;o  situations  described.  Thus,  an  employee,  even  though  he 
loses  his  union  membership  for  reasons  other  than  those  set  forth,  may 
not  be  deprived  of  his  job  because  of  a  contract  requiring  membership 
as  a  condition  of  employment.  Discrimination  is  permitted  only  if 
he  has  failed  to  tender  dues  and  initiation  fees  or  has  engaged  in 
"dual  union"'  activity  or  activit}'  designed  to  oust  the  incumbent  union 
as  exclusive  representative,  at  an  inappropriate  time.  The  purpose  of 
this  latter  provision  is  to  insure  greater  stability  to  the  contractual 
relations  between  unions  and  employers  and  to  prevent  dissident 
groups  of  employees  from  undermining  the  contractual  relations 
between  the  employer  and  the  union,  but  at  the  same  time  to  insure 
freedom  of  choice  to  employees.  The  clause  "at  a  time  when  a  ques- 
tion  concerning   representation   may    appropriately   be   raised,"    is 
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intended  to  describe  that  period,  normally  near  the  end  of  the  contract 
term,  during  which  the  employees  are  free  to  exercise  the  right  to 
change  representatives.  It  would  not  encourage  stability  in  labor 
relations  if  employees  could  engage  with  impunity  in  rival  union 
activities  from  the  very  inception  of  the  contract.  The  Board's 
present  policy,  as  enunciated  in  the  Rutland  Court  case  (44  N.  L.  R.  B. 
587,  46  N.  L.  R.  B.  1040)  and  other  cases  applying  that  principle,  is 
thus  enacted  into  law.  Moreover,  this  principle  is  extended  to 
protect  activity  designed  to  oust  the  incumbent  union  and  restore  a 
condition  of  individual  bargaining,  in  conformity  with  the  right 
granted  employees  in  section  y(c)  (1)  to  petition  for  a  determination 
that  "the  bargaining  representative  is  no  longer  a  representative  as 
defined  in  section  9(a)'",  i.e.,  has  lost  its  executive  representative  status. 

Section  8(b)  (3)  :  It  is  made  an  unfair  labor  practice  for  a  union,  if 
it  is  the  exclusive  representative  of  employees  in  an  appropriate  bar- 
gaining unit,  to  refuse  to  bargain  collectively  with  the  employer.  The 
obligation  placed  upon  unions  by  this  provision  is  the  same  as  that 
imposed  upon  employers  by  section  8(a)  (5). 

Section  8(b)  (4)  :  In  this  section  it  is  made  an  unfair  labor  practice 
for  a  labor  organization  or  its  agents — 

to  engage  in,  or  induce  or  encourage  the  employees  of  any  employer  to  engage  in, 
a  strike  or  a  concerted  refusal  to  use,  manufaettire,  process,  transport,  or  other- 
wise handle  or  work  on  any  goods,  articles,  materials,  or  commodities  or  to 
perform  any  services  in  the  course  of  their  employment — 

if  the  purpose  is  to  force  the  doing  of  certain  things.  The  proscribed 
purposes  or  objectives  of  a  strike  or  boycott  are  described  in  para- 
graphs (A),  (B),  (C),and  (D)  of  this  subsection. 

Under  paragraph  (A)  strikes  or  boycotts,  or  attempts  to  induce  or 
encourage  such  action,  are  made  violations  of  the  act  if  the  purpose  is 
to  force  an  employer  or  other  person  to  cease  using,  selling,  handling, 
transporting,  or  otherwise  dealing  in  the  products  of  another,  or  to 
cease  doing  business  with  any  other  person.  Thus,  it  would  not  be 
lawful  for  a  union  to  engage  in  a  strike  against  employer  A  for  the 
purpose  of  forcing  that  employer  to  cease  doing  business  with  em- 
ployer B ;  nor  would  it  be  lawful  for  a  union  to  Ijoycott  employer  A 
because  employer  A  uses  or  otherwise  deals  in  the  goods  of  or  does 
business  with  employer  B  (with  whom  the  union  has  a  dispute).  This 
paragraph  also  makes  it  an  unfair  labor  practice  for  a  union  to  engage 
in  the  type  of  secondary  boycott  that  has  been  conducted  in  New  York 
City  by  local  No.  3  of  the  liBEW,  whereby  electricians  have  refused  to 
install  electrical  products  of  manufacturers  employing  electricians  who 
are  members  of  some  labor  organizations  other  than  local  No.  3.  (See 
testimony  of  li.  S.  Edwards,  vol.  1,  p.  176  et  seq. ;  AlUm  Bradley  Go. 
V.  Local  Union  No.  3. 1.  B.  E.  IF.,  325  U.S.  797.) 

Paragraph  (B)  is  intended  to  reach  strikes  and  boycotts  conducted 
for  the  purpose  of  forcing  another  employer  to  recognize  or  bargain 
with  a  labor  organization  that  lias  not  been  certified  as  the  exclusive 
representative.  It  is  to  be  observed  that  the  primary  strike  for  recogni- 
tion (without  a  Board  certification)  is  not  proscribed.  Moreover,  strikes 
and  boycotts  fo  recognition  are  not  made  illegal  if  the  union  has  been 
certified  as  the  exclusive  representative. 

Strikes  and  boycotts  having  as  their  purpose  forcing  any  employer 
to  disregard  his  obligation  to  recognize  and  bargain  with  a  certified 
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union  and  in  lieu  thereof  to  bargain  with  or  recognize  another  union, 
are  made  unfair  labor  practices  by  paragraph  (C) . 

Paragraph  (D)  deals  with  strikes  or  boycotts  having  as  their  pur- 
pose forcing  any  employer  to  assign  work  tasks  to  members  of  one 
union  when  he  has  assigned  them  to  members  of  another  union.  How- 
ever, if  the  employer  against  whom  the  strike  or  boycott  is  directed  is 
failing  to  conform  to  a  determination  of  the  Board  fixing  the  repre- 
sentation of  the  employees  performing  the  work  tasks,  then  the  strike 
or  boycott  is  not  an  unfair  labor  practice. 

Attached  to  section  8(b)(4)  is  a  proviso  clause,  which  makes  it 
clear  that  it  shall  not  be  unlawful  for  any  person  to  refuse  to  enter 
upon  the  premises  of  any  employer  (other  than  his  own) ,  if  the  employ- 
ees of  that  employer  are  engaged  in  a  strike  authorized  by  a  union 
entitled  to  exclusive  recognition.  In  other  words,  refusing  to  cross  a 
picket  line  or  otherwise  refusing  to  engage  in  strikebreaking  activities 
would  not  be  deemed  an  unfair  labor  practice  unless  the  strike  is  a 
"wildcat"  strike  by  a  minority  group. 

Section  8(b)(5)  :  The  fifth  unfair  labor  practice  on  the  part  of 
labor  organizations  and  their  agents  covers  violations  of  collective- 
bargaining  agreements  or  agreements  to  submit  disputes  to  arbitration. 
However,  the  Board  may  dismiss  such  charges  if  the  employer  has 
violated  the  agreement  or  has  not  complied  with  an  order  of  the  Board. 
The  committee  wishes  to  make  it  clear  that  by  this  provision  and  the 
parallel  provision  making  contract  violations  by  emploj^ers  unfair 
labor  practices,  it  is  not  intended  that  the  National  Labor  Relations 
Board  shall  undertake  to  adjudicate  all  disputes  alleging  breach  of 
labor  agreements.  Any  such  course  would  be  inimical  to  the  develop- 
ment by  the  parties  themselves  of  adequate  grievance-handling  and 
voluntary  arbitration  machinery.  It  is  the  purpose  of  this  bill  to 
encourage  free-collective  bargaining;  it  would  not  be  conducive  to  that 
objective  if  the  Board  became  the  forum  for  trying  day-to-day  griev- 
ances or  if  in  the  guise  of  unfair  labor  practice  cases  it  entertained 
damage  actions  arising  out  of  breach  of  contract.  Hence  the  com- 
mittee anticipates  that  the  Board  will  develop  by  rules  and  regulations 
a  policy  of  entertaining  under  these  provisions  only  such  cases,  alleging 
violation  of  contract  as  cannot  be  settled  by  resort  to  the  machinery 
established  by  the  contract  itself,  voluntary  arbitration,  or  if  necessary 
by  litigation  in  court.  Any  other  course  would  engulf  the  Board  with 
a  vast  number  of  petty  cases  that  could  best  be  settled  by  other  means. 
In  short,  the  intention  of  the  committee  in  tliis  regard  is  that  cases  of 
contract  violation  be  entertained  on  a  highly  selective  basis,  when  it 
is  demonstrated  to  the  Board  that  alternative  methods  of  settling  the 
dispute  have  been  exhausted  or  are  not  available. 

Section  8(c)  :  Another  amendment  to  this  section  would  insure  both 
to  employers  and  labor  organizations  full  freedom  to  express  their 
views  to  employees  on  labor  matters,  refrain  from  threats  of  violence, 
intimation  of  economic  reprisal,  or  offers  of  benefit.  The  Supreme 
Court  in  Thomas  v.  Collins  (323  U.S.  516)  held,  contrary  to  some 
earlier  decisions  of  the  Labor  Board,  that  the  Constitution  guarantees 
freedom  of  speech  on  either  side  in  labor  controversies  and  approved 
the  doctrine  of  the  American  Tiibe  Bending  case  (134  F.  (2d)  993). 
The  Board  has  placed  a  limited  construction  upon  these  decisions  by 
holding  such  speeches  by  employers  to  be  coercive  if  the  employer  was 
found  guilty  of  some  other  unfair  labor  practice,  even  though  severable 
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or  unrelated  (  Monumental  Life  Insurance^  69  N.L.R.B.  947)  or  if  the 
speech  was  made  in  the  plant  on  working  time  {Clark  Brothers,  TO 
N.L.R.B.  60).  The  committee  believes  these  decisions  to  be  too  restric- 
tive and,  in  this  section,  provides  that  if,  nnder  all  the  circumstances, 
there  is  neither  an  expressed  or  implied  threat  of  reprisal,  force,  or  offer 
of  benefit,  the  Board  shall  not  predicate  any  finding  of  unfair  labor 
l^ractice  upon  the  statement.  The  Board,  of  course,  will  not  be  pre- 
cluded from  considering  such  statements  as  evidence. 

Section  8(d)  contains  a  definition  of  the  duty  to  bargain  collectively 
and,  consequently,  relates  both  to  the  duties  of  employers  to  bargain 
and  labor  organizations  to  bargain  under  sections  8(a)  (5)  and  8(b) 
(3),  respectively.  The  definition  makes  it  clear  that  the  duty  to  bar- 
gain collectively  does  not  require  either  party  to  agree  to  a  particular 
demand  or  to  make  a  concession.  It  should  be  noted  that  the  word 
"concession"  was  used  rather  than  "counterproposal"  to  meet  an  objec- 
tion raised  by  the  Chairman  of  the  Board  to  a  corresponding  provision 
in  one  of  the  early  drafts  of  the  bill. 

Another  substantive  feature  of  this  subsection  is  a  provision  which 
relates  to  employers  and  labor  organizations  which  are  parties  to 
collective  agreements.  Most  agreements  have  an  expiration  date,  with 
an  automatic  renewal  clause  in  the  absence  of  advance  notice  by  either 
side  of  a  desire  to  terminate  or  modify.  Under  this  section,  parties  to 
collective  agreements  in  the  future  would  be  required  to  give  60  days' 
notice  in  advance  of  the  terminal  date,  if  they  desire  to  terminate  or 
amend.  Should  the  parties  fail  to  agree  on  a  new  contract  in  the  next 
30  days,  the  party  taking  the  lead  in  refusing  the  old  contract  has  the 
duty  to  notify  the  new  Federal  Mediation  Service  of  the  impasse. 
Should  the  notice  not  be  given  on  time,  irrespective  of  the  presence  or 
absence  of  a  60-day  clause  in  the  collective  agreement,  it  becomes  an  un- 
fair labor  practice  for  an  employer  to  change  any  of  the  terms  or  con- 
ditions specified  in  the  contract  for  60  days  or  to  lock  out  his  employees. 
Similarly,  it  is  an  unfair  labor  practice  by  a  union  to  strike  before  the 
expiration  of  the  60-day  period.  Anj^  employee  who  engages  in  a  strike 
during  the  60-day  period  would  lose  any  rights  under  sections  8,  9, 
and  10  of  the  Wagner  Act,  unless  and  until  he  is  reemployed.  It  should 
be  noted  that  this  section  does  not  render  inoperative  the  obligation  to 
conform  to  notice  provisions  for  longer  periods,  if  the  collective  agree- 
ment so  provides.  Failure  to  give  such  notice,  however,  does  not  be- 
come an  unfair  labor  practice  if  the  60-day  provision  is  complied  with. 

Section  9(a)  :  The  revisions  of  section  9  relating  to  representation 
cases  make  a  number  of  important  changes  in  existing  law.  An 
amendment  contained  in  the  revised  proviso  for  section  9(a)  clarifies 
the  right  of  individual  employees  or  groups  of  employees  to  present 
grievances.  The  Board  has  not"^ given  full  effect  to  this  right  as  defined 
in  the  present  statute  since  it  has  adopted  a  doctrine  that  if  there  is 
a  bargaining  representative  he  must  be  consulted  at  every  stage  of 
the  grievance  procedure,  even  though  the  individual  employee  might 
prefer  to  exercise  his  right  to  confer  with  his  employer  alone.  The 
current  Board  practice  received  some  suppoit  from  the  courts  in  the 
Hughes  Tool  case  (147  F.  (2d)  756),  a  decision  which  seems  inconsist- 
ent with  another  circuit  court's  revei-sal  of  the  Board  in  NLRB  v. 
North  American  Aviation  Company  (136  F.  (2d)  898).  The  revised 
language  would  make  it  clear  that  tlie  employee's  right  to  present 
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j^frievances  exists  independently  of  the  rights  of  the  bargaining-  repre- 
sentative, if  the  bargaining  representative  has  been  given  an  oppor- 
tunity to  be  present  at  the  adjustment,  unless  the  adjustment  is  contrary 
to  the  terms  of  the  collective-bargaining  agreement  then  in  effect. 

Section  9(b)  :  The  several  amendments  to  this  subsection  propose 
to  limit  the  Board's  discretion  in  determining  the  kind  of  unit  appro- 
priate for  collective  bargaining:  (1)  The  Board  is  prohibited  from 
including  professional  employees  in  miits  with  other  employees  unless 
they  first  vote  in  favor  of  such  inclusion.  (2)  In  determining  whether 
members  of  a  craft  may  be  separated  from  a  larger  unit  the  Board 
may  not  dismiss  a  craft  petition  on  the  ground  that  a  different  unit 
has  been  established  by  a  prior  determination.  This  overrules  the 
American  Can  rule  (supra) . 

Section  9(c)(1):  This  permits  employees  to  file  petitions  for 
elections  to  certify  a  collective-bargaining  representative  or  to  deprive 
of  exclusive  representative  status  one  currently  recognized  by  their 
employer  or  certified  as  their  representative.  Employers  are  also 
given  the  right  of  petition  after  a  union  has  actually  claimed  a 
majority  or  demanded  exclusive  recognition.  Neither  of  these  amend- 
ments affects  the  present  Board's  rules  of  decisions  with  respect  to 
dismissal  of  petitions  by  reason  of  an  inadequate  showing  of  repre- 
sentation or  the  existence  of  an  outstanding  collective  agreement  as 
a  bar  to  an  election.  In  other  words,  the  Board  could  still  dismiss  an 
employee  or  employer  petition  if  a  valid  contract  were  still  in  effect. 

One  further  change  in  current  Board  practice  is  required  by  this 
subsection.  Regional  office  personnel  now  sit  as  hearing  officers  in 
representation  cases  and  make  a  comprehensive  report  and  recom- 
mendation to  the  Board  at  the  close  of  such  hearing.  By  the  amend- 
ment, such  hearing  officer's  duties  are  confined  to  presiding  at  the 
hearing. 

Section  9(c)(2):  The  committee's  desire  that  independent  and 
affiliated  unions  be  accorded  similar  treatment  is  reflected  here  and 
in  the  proviso  to  section  10(c). 

Section  9(c)  (3)  :  This  amendment  prevents  the  Board  from  hold- 
ing elections  more  often  that  once  a  year  in  any  given  bargaining 
unit  unless  the  results  of  the  first  election  are  inconclusive  by  reason 
of  none  of  the  competing  unions  having  received  a  majority.  At 
present,  if  the  union  loses,  it  may  on  presentation  of  additional  mem- 
bership cards  secure  another  election  within  a  short  time,  but  if  it 
wins  its  majority  cannot  be  challenged  for  a  year. 

When  elections  are  conducted  during  a  strike,  situations  frequently 
arise  wherein  the  employer  has  continued  to  operate  his  business  with 
replacement  workers.  If  such  strike  is  an  economic  one  and  not  caused 
by  unfair  labor  practices  of  the  employer,  strikers  permanently 
replaced  have  no  right  to  reinstatement  {NLRB  v.  Machay  Radio.  304 
\j.  S.  333).  It  appears  clear  that  a  striker  having  no  right  to  replace- 
ment should  not  have  a  voice  in  the  selection  of  a  bargaining  repre- 
senta.tive,  and  the  committee  bill  so  provides. 

Under  the  Board's  present  rules,  if  there  are  two  or  more  unions  in 
the  election,  the  employees  in  the  run-off  election  do  not  have  an 
opportunity  to  cast  a  negative  vote  in  the  run-off,  unless  the  "neither"' 
choice  received  a  plurality  of  the  votes  cast  in  the  first  election.  An 
amendment  doing  away  with  this  inequity  in  the  regulations  requires 
the  two  highest  choices  to  be  placed  upon  the  rmi-ofl'  ballot. 
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Section  9(c)  (4)  :  This  amendment  makes  it  clear  that  consent 
elections  in  tlie  noncontested  cases  may  still  be  conducted  in  the  field. 
A  further  amendment  would  give  statutoi-y  authority  to  the  Board's 
present  practice  of  conducting  elections  prior  to  hearing  in  minor 
cases,  where  no  real  issues  are  involved,  if  the  Board  finds  no  substan- 
tial objection  to  such  a  procedure. 

Section  9(e)  :  This  provides  the  mechanics  of  the  vote  to  authorize 
a  compulsory-membership  agreement  discussed  under  section  8(a)  (o) 
above.  It  should  bo  noted  that  provision  is  made  for  an  opportunity 
to  the  employees  to  rescind  the  authority  previously  given,  and  that 
the  number  of  referenda,  either  to  authorize  or  rescind  such  authority', 
is  limited  to  one  per  year. 

Section  9(f)  :  This  requires  labor  organizations  to  file  certain  in- 
fonnation  and  financial  reports  with  the  Secretary  of  Labor  in  order 
to  be  eligible  for  certification  or  have  cliarges  processed  in  their  behalf. 
A  further  provision  requires  that  copies  of  the  financial  report  be  fur- 
nished to  all  members  of  the  labor  organization.  Provision  is  made 
that  such  information  be  kept  current  by  annual  reports.  The  commit- 
tee considered  and  rejected  a  suggestion  that  such  information  be  open 
for  public  inspection. 

Section  10(a)  :  The  proviso  which  has  been  added  to  this  subsection 
permits  the  National  Board  to  allow  State  labor-relations  boards  to 
take  final  jurisdiction  of  cases  in  border-line  industries  (i.e.,  border 
line  insofar  as  interstate  commerce  is  concerned),  provided  the  State 
statute  conforms  to  national  policy. 

Section  10(b)  :  The  principal  substantive  change  in  this  section  is 
a  provision  for  a  6-month  period  of  limitations  upon  the  filing  of 
charges.  The  Board  itself  by  adopting  a  doctrine  of  laches  has  to 
some  extent  discouraged  dilatory  filing  of  charges,  and  a  rider  to  the 
current  appropriations  bill  (which  if  this  amendment  was  adopted 
would  not  longer  be  necessary)  contains  a  3-month  period  of  limitations 
with  respect  to  certain  kinds  of  unfair  labor  practices. 

Section  10(c)  :  This  subsection  is  amended  by  the  proviso  in  two 
respects:  (1)  Back  pay  may  be  required  of  either  the  employer  or 
the  labor  organization,  depending  upon  which  is  responsible  for  the 
discrimination  suffered  by  the  employee.  (2)  The  Board  is  required 
to  apply  tlie  same  policy  to  both  affiliated  and  independent  laboi- 
organizations  in  issuing  complaints  and  in  framing  its  remedies  for 
unfair  labor  practices. 

Section  10(d)  makes  no  changes  in  existing  law. 

Sections  10(e)  and  10(f).  relating  to  enforcement  and  review  in  the 
various  circuit  courts  of  appeal  and  in  the  Supreme  Court,  contain  no 
changes  in  existing  law,  except  with  regard  to  the  weight  given  to 
findings  of  the  Bonrd  by  the  revievv-ing  tribunal.  Under  the  present 
act.  the  Board's  findings  of  fact,  if  supported  by  evidence,  are  deemed 
to  be  conclusive.  This  has  been  construed  by  the  Supreme  Court  as 
meaning  "substantial  evidence."  Nevertheless,  there  has  been  some 
dissatisfaction  with  what  has  been  viewed  as  too  great  a  tendency  on 
the  part  of  the  courts  not  to  disturb  Board  findings,  even  though  they 
may  be  based  on  questions  of  mixed  law  and  fact  (N.  L.  R.  B.  v.  Hearst 
Piiblications.  322  U.S.  Ill;  102  F.  (2d)  658),  or  inferences  based  on 
facts  which  are  not  in  the  record  {Repuhlic  Aviation  v.  A^.  L.  R.  B..  324 
U.  S.  793,  and  Letourwau  Company  v.  N.  L.  R.  B.,  324 U.  S.  793).  Al- 
though considerable  sentiment  was  expressed  in  committee  for  a  rule 
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which  requires  the  courts  to  support  Board  orders,  unless  contrary  to 
the  weight  of  the  evidence,  it  was  finally  decided  to  conform  to  the 
statute  to  the  corresponding  section  of  the  Administrative  Procedure 
Act  where  the  substantial  evidence  test  prevails.  In  order  to  clarify 
any  ambiguity  in  that  statute,  however,  the  committee  inserted  the 
words  "questions  of  fact,  if  supported  by  substantial  evidence  on  the 
record  considered  as  a  whole  *  *  *."  [Emphasis  supplied.] 

Sections  10  (g),  (h),and  (i)  make  no  changes  in  existing  hiw. 

Sections  10  (j),  (k),  and  (1)  :  These  subsections  are  additions  to 
section  10. 

Experience  under  the  National  Labor  Relations  Act  has  demon- 
strated that  by  reason  of  lengthy  hearings  and  litigation  enforcing  its 
orders,  the  Board  has  not  been  able  in  some  instances  to  correct  un- 
fair labor  practices  until  after  substantial  injury  has  been  done.  Under 
the  present  act  the  Board  is  empowered  to  seek  interim  relief  only 
after  it  has  filed  in  the  appropriate  circuit  court  of  appeals  its  order 
and  the  record  on  which  it  is  based.  Since  the  Board's  ordei-s  are  not 
self-enforcing,  it  has  sometimes  been  possible  for  persons  violating  the 
act  to  accomplish  their  unlawful  objective  before  being  placed  under 
any  legal  restraint  and  thereby  to  make  it  impossible  or  not  feasible 
to  restore  or  preserve  the  status  quo  pending  litigation. 

In  subsections  (j)  and  (1)  to  section  10  the  Board  is  given  additional 
authority  to  seek  injunctive  relief.  By  section  10(j),  the  Board  is 
authorized  after  it  has  issued  a  complaint  alleging  the  conunission  of 
unfair  labor  practices  by  either  an  emploj-er  or  a  labor  organization  or 
its  agent,  to  petition  the  appropriate  district  court  for  temporary  relief 
or  restraining  order.  Thus  the  Board  need  not  wait,  if  tlie  circumstances 
call  for  such  relief,  until  it  has  held  a  hearing,  issued  its  order,  and 
petitioned  for  enforcement  of  its  order. 

Section  10(1)  makes  it  mandatory  upon  the  Board  to  petition  for 
injunctive  relief  in  the  case  of  strikes  or  boycotts  that  are  alleged  to 
constitute  unfair  labor  practices  within  the  meaning  of  paragraphs 
( A) ,  (B) ,  and  (C)  of  section  8(b)(4).  Moreover,  cases  of  this  type  are 
to  be  given  priority,  and  when  the  Board  agent  charged  with  the  in- 
vestigation has  reasonable  cause  to  believe  that  the  charge  is  true  and 
that  a  complaint  should  be  issued,  he  is  required  to  petition  the  district 
court  for  appropriate  injunctive  relief  pending  final  adjudication  by 
tlie  Board.  In  the  case  of  strikes  and  boycotts  involving  jurisdictional 
disputes,  the  same  procedure  may  bo  used  if  appropriate ;  injunctive 
relief  in  such  cases  is  made  discretionary  because  it  is  anticipated  tliat 
the  separate  machinery  provided  in  section  10  (k)  for  settling  such  dis- 
putes will  generally  suffice. 

Jurisdictional  disputes  that  constitute  unfair  labor  practices  within 
the  meaning  of  section  8(b)  (4)  (D)  may  be  heard  by  the  Board  or  an 
arbitrator  unless  within  10  days  the  parties  satisfy  the  Board  that 
they  have  adjusted  the  dispute  or  agreed  to  methods  for  adjusting  it. 
If  the  parties  comply  with  the  determination  of  tlie  Board  or  the 
arbitrator  appointed  by  it.  or  voluntarily  adjust  the  dispute,  the  Board 
shall  dismiss  the  charge.  Finally,  the  award  of  the  arbitrator  is  given 
the  same  status  and  force  as  a  final  order  of  the  Board,  a  provision 
which  will  avoid  the  necessity  of  the  Board  hearing  the  dispute  if  it 
lias  designated  an  arbitrator  for  that  purpose  and  also  will  permit  the 
Board  to  seek  enforcement  of  the  award  without  further  proceedings 
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Section  11,  relating  to  attendance  of  witnesses  and  production  of 
testimony,  contains  no  changes  in  existing  law. 

Section  12  also  leaves  existing  law  unchanged. 

Section  13  has  been  amended  in  two  respects :  (1)  By  a  clause  which 
makes  clear  that  the  Wagner  Act  has  diminished  the  right  to  strike 
only  to  the  extent  specifically  provided  by  the  new  amendments  to  the 
act;  (2)  by  the  addition  of  the  words  "to  affect  the  limitations  or 
qualifications  on  that  right." 

It  should  be  noted  that  the  Board  has  construed  the  present  act  as 
denying  any  remedy  to  employees  striking  for  illegal  objectives.  (See 
American  News  Co.,  55  N.L.R.B.  1302,  and  Tho7npson  Products,  72 
N.L.R.B.  150.)  The  Supreme  Court  has  interpreted  the  statute  as  not 
conferring  protection  upon  employees  who  strike  in  breach  of  contract 
{N.L.R.B.  v.  Sarids  Manufacturing  Company,  306  U.S.  332)  ;  or  in 
breach  of  some  other  Federal  law  {Southern  Steamship  Company,  v. 
N.L.R.B.,  316  U.S.  31)  ;  or  who  engage  in  illegal  acts  while  on  strike 
{Famsteel  Metalurgical  Corp.  v.  N.L.R.B.,  306  U.S.  240) . 

Tliis  bill  is  not  intended  to  change  in  any  respect  existing  law  as 
construed  in  these  administrative  and  judicial  decisions 

Section  14:  This  is  a  new  section  which  makes  it  clear  tliat  the 
amendments  to  the  act  do  not  prohibit  supervisors  from  joining  unions, 
but  that  it  is  contrary  to  national  policy  for  other  Federal  or  State 
agencies  to  compel  employers  who  are  subject  to  the  National  Board 
to  treat  supervisors  as  employees  for  the  purpose  of  collective  bargain- 
ing or  organizational  activity. 

Section  15  amends  existing  law  merely  by  deletion  of  reference  to 
certain  acts  which  are  no  longer  law. 

Section  16  contains  the  same  separability  clause. 

Section  17  gives  the  act  a  new  short  title. 

Section  102  states  the  effect  to  be  given  violations  of  the  act  prior 
to  the  effective  date  of  the  proposed  amendments.  This  section  of  the 
bill  relieves  an  employer  or  a  union  from  any  liability  arising  out  of 
action  taken  under  a  compulsory  membership  agreement,  which  meets 
the  standards  of  section  8(3)  of  the  present  Wagner  Act  even  though 
it  falls  short  of  the  conditions  proposed  by  these  amendments.  In  other 
words,  these  amendments  would  not  apply  unless  the  contract,  pleaded 
in  justification  for  what  would  otherwise  be  an  act  of  discrimination, 
was  renewed  or  extended  subsequent  to  the  effective  date  of  the  amend- 
ments. 

Section  103  states  the  effect  to  be  given  to  existing  certifications  or 
unit  determinations  made  prior  to  enactment  of  the  proposed  amend- 
ments. 

TITLE  II— FEDERAL  MEDIATION  SERVICE 

This  title  contemplates  not  only  a  reorganization  of  the  existing 
Federal  machinery  for  the  mediation  and  conciliation  of  labor  dis- 
putes but  also  prescribes  a  procedure  for  the  guidance  of  the  Service 
and  the  parties  to  disputes.  The  theory  of  this  section  is  that  it  is  not 
desirable  in  an  economy  such  as  ours  for  the  Federal  Government  to 
play  a  partisan  role  with  respect  to  disputes  between  management  and 
labor  and  that  compulsory  arbitration  is  not  an  effective  or  desirable 
method  to  be  employed.  The  major  provisions  of  this  title  may  be 
summarized  as  follows: 
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Section  201  contains  a  statement  of  policy. 

Section  202 :  This  section  creates  an  independent  agency  to  be  known 
as  the  Federal  INIediation  Service.  It  is  to  be  operated  by  a  single  offi- 
cial, called  the  Director,  to  be  appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  The  section  transfers  to  him  the 
duties  now  imposed  upon  the  Secretary  of  Labor  under  section  8  of  the 
organic  act  creating  the  Labor  Department.  The  personnel  and  records 
of  the  present  Conciliation  Service  of  the  Department  of  Labor  are 
also  transferred  to  the  new  Mediation  Service. 

Section  203 :  This  section  describes  the  functions  of  the  Mediation 
Service  and  emphasizes  the  duty  of  the  Service  to  intervene  only 
where  a  dispute  threatens  to  cause  a  substantial  interruption  of  inter- 
state commerce.  It  provides  that  if  the  parties  cannot  be  brought  to 
direct  settlement  by  conciliation  of  mediation,  the  Service  may  request 
the  parties  to  submit  to  voluntary  arbitration.  In  such  an  event,  the 
Secretary  may  assist  in  the  arbitration  proceedings  by  helping  to  for- 
mulate the  submission,  selecting  the  arbitrator,  and  paying  the  cost  of 
the  proceedings,  pro^dded  this  does  not  exceed  $500  in  any  single  case. 

Section  204  states  that  it  is  the  duty  of  employers  and  employees  to 
exert  every  reasonable  effort  to  settle  their  differences  by  collective 
bargaining,  and  if  this  fails,  to  utilize  the  assistance  of  the  Mediation 
Service. 

Section  205  creates  an  advisory  committee  for  the  Mediation  Service, 
composed  of  management  and  labor  representatives.  This  group  which 
is  called  by  this  section  a  "national  labor-management  panel,"  differs 
somewhat  from  the  present  advisory  board  created  by  the  Secretary  of 
Labor  for  the  Conciliation  Service,  in  that  this  group  consists  of  12 
persons,  all  of  whom  are  to  be  appointed  by  the  President. 

Section  206  authorizes  the  Attorney  General  whenever  he  deems  a 
threatened  or  actual  strike  or  lock-out  of  such  magnitude  that  the 
national  health  or  safety  is  imperiled,  to  appoint  a  Special  Board  of 
Inquiry  to  make  a  public  report  to  him. 

Section  207  describes  the  composition  of  such  special  boards;  the 
rate  of  compensation  and  confers  on  such  boards  authority  to  adminis- 
ter oaths  and  issue  subpenas. 

Section  208  authorizes  the  Attorney  General  to  petition  a  United 
States  district  court  for  an  injunction  upon  receiving  a  report  from 
such  a  board  and  makes  any  orders  issued  by  the  courts  reviewable 
in  the  Circuit  Court  of  Appeals  and  the  Supreme  Court. 

Section  209(a)  requires  the  parties  to  the  dispute  gi\'ing  rise  to 
such  an  order  to  exert  every  effort  to  adjust  their  differences  with  the 
assistance  of  the  Federal  Mediation  Service. 

Section  209(b)  pro%ddes  that,  in  the  event  that  the  dispute  has  not 
been  settled  60  days  after  the  temporary  restraining  order  or  injunc- 
tion has  been  issued,  the  Board  of  Inquiry  shall  submit  another  report 
with  regard  to  the  respective  positions  of  the  parties  and  the  efforts 
made  for  settlement.  Such  report  is  to  be  made  public.  Within  the  next 
15  days  the  National  Labor  Relations  Board  is  to  take  a  secret  ballot  to 
ascertain  whether  the  employees  involved  will  accept  the  last  offer 
made  by  their  employer. 

Section  210  provides  for  the  discharge  of  the  injunction  after  the 
results  of  the  strike  ballot  have  been  certified.  Should  the  emergency 
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still  exist  the  President  is  directed  to  transmit  a  report  of  the  pro- 
ceedings to  Congress  together  with  his  recommendations  for  considera- 
tion and  appropriate  action. 

Section  211  requires  the  Bureau  of  Labor  Statistics  to  maintain  a  file 
containing  copies  of  collective  agreements  and  arbiti;ation  awards 
which  shall  be  made  available  to  the  public  unless  it  involves  informa- 
tion received  in  confidence. 

Section  212  contains  a  savings  clause  with  respect  to  the  Kailway 
Labor  Act. 

TITLE  III.— SUITS  BY  AND  AGAIXST  LABOR 
ORGANIZATIONS 

Section  301  is  the  only  section  contained  in  this  title.  It  relates  to 
suits  by  and  against  labor  organizations  for  breach  of  collective  bar- 
gaining agreements  and  should  be  read  in  connection  with  the  provi- 
sions of  section  8  of  title  I  also  dealing  with  breach  of  contracts.  The 
legal  effect  of  this  section  has  been  described  at  some  length  in  the 
main  body  of  the  report,  supra. 

TITLE  IV.— CREATION  OF  JOINT  COMMITTEE  TO  STUDY 
AND  REPORT  ON  BASIC  PROBLEMS  AFFECTING 
FRIENDLY  LABOR  RELATIONS  AND  PRODUCTIVITY 

Section  401  establishes  a  joint  congressional  committee.  It  will  con- 
sist of  seven  Members  of  the  Senate  to  be  appointed  by  the  President 
pro  tempore  and  seven  Members  of  the  House  to  be  appointed  by  tlie 
Speaker. 

Section  402  directs  this  committee  to  conduct  a  survey  of  the  entire 
field  of  labor-management  relations  with  particular  emphasis  upon 
the  eight  subjects  listed. 

Section  403  directs  the  joint  committee  to  file  its  report  and  recom- 
mendations not  later  than  Februai-y  15, 1948. 

Sectio)!  404  authorizes  the  joint  committee  to  hire  technical  and 
clerical  |)ersonnel  and  to  request  details  of  personnel  from  Federal 
and  State  agencies. 

Section  405  vests  the  committee  with  subpena  power  and  authority 
to  conduct  its  hearings  either  during  our  congressional  sessions  or 
while  the  Eightieth  Congress  is  in  recess. 

Section  406  relates  to  travel  and  subsistence  expenses. 

Section  407  authorized  the  special  appropriation  of  $150,000  for 
the  joint  committee. 

TITLE  v.— DEFINITIONS 

Section  501  defines  certain  tenns  which  are  used  generally  through- 
out the  bill. 

Section  502  contains  a  saving  clause  making  it  clear  that  no  pro- 
vision of  the  act  is  to  be  construed  as  compelling  an  employee  to 
render  forced  labor  without  his  consent  or  to  work  under  abnormally 
hazardous  conditions. 

Section  503  contains  a  conventional  separability  provision. 

Section  504  gives  the  bill  a  short  title,  namely,  "The  Federal  Rela- 
tions Act  of  1947." 
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Chaxges  IX  Existing  Law 

Existing  law  proposed  to  be  omitted  is  enclosed  in  black  brackets, 
new  matter  is  printed  in  italics,  and  existing  law  in  which  no  chang-e 
is  proposed  is  shown  in  roman. 

National  Labor   Relations   Act 

findings   and  policies 

Section  1.  The  denial  by  some  employers  of  the  right  of  employees  to  organize 
and  the  refusal  by  some  employers  to  accept  the  procedure  of  collective  bargain- 
ing lead  to  strikes  and  other  forms  of  industrial  strife  or  unrest,  which  have  the 
intent  or  the  necessary  effect  of  burdening  or  obstructing  commerce  by  (a)  im- 
pairing the  efficiency,  safety,  or  operation  of  the  instnimentalities  of  commerce: 
(b)  occurring  in  the  current  of  commerce;  (c)  materially  affecting,  restraining, 
or  controlling  the  flow  of  raw  materials  or  manufactured  or  processed  goods  from 
or  into  the  channels  of  commerce,  or  the  prices  of  such  materials  or  goods  in  com- 
merce; or  (d)  causing  diminution  of  employment  and  wages  in  such  volume  as 
substantially  to  impair  or  disrupt  the  market  for  goods  flowing  from  or  into 
the  channels  of  commerce. 

The  inequality  of  bargaining  power  between  employees  who  do  not  possess 
full  freedom  of  association  or  actual  liberty  of  contract,  and  employers  who  are 
organized  in  the  coriX)rate  or  other  forms  of  ownership  association  substantially 
burdens  and  affects  the  flow  of  commerce,  and  tends  to  aggravate  recurrent 
business  depressions,  by  depressing  wage  rates  and  the  purchasing  power  of  wage 
earners  in  industry  and  by  preventing  the  stabilization  of  competitive  wage  rates 
and  working  conditions  within  and  between  industries. 

Experience  has  proved  that  protection  by  law  of  the  right  of  employees  to 
organize  and  bargain  collective  safeguards  commerce  from  injury,  impairment, 
or  interruption,  and  promotes  the  flow  of  commerce  by  removing  certain  recog- 
nized sources  of  industrial  strife  and  unrest,  by  encouraging  practices  funda- 
mental to  the  friendly  adjustment  of  industrial  disputes  arising  out  of  differences 
as  to  wages,  hours,  or  other  working  conditions,  and  by  restoring  equality  of 
bargaining  power  between  employers  and  employees. 

Experience  has  further  (lemonstrated  that  certain  practices  dy  some  labor  or- 
fianizations.  their  officers,  and  memhers  hare  the  intent  or  the  necessary  effect  of 
hitrdening  or  obstructing  commerce  by  preventing  the  free  flow  of  goods  in  such 
commerce  through  strikes  and  other  forms  of  industrial  unrest  or  through  con- 
certed activities  which  impair  the  interest  of  the  public  in  the  free  floto  of  such 
commerce.  The  elimination  of  such  practices  is  a  necessary  condition  to  the 
assurance  of  the  rights  herein  guaranteed. 

It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  eliminate  the 
causes  of  certain  substantial  obstructions  to  the  free  flow  of  commerce  and  to 
raitigate  and  eliminate  these  obstructions  when  they  have  occurred  by  encourag- 
ing the  practice  and  procedure  of  collective  bargaining  and  by  protecting  the 
exercise  by  workers  of  full  freedom  of  association,  self -organization,  and  designa- 
tion of  representatives  of  their  O'mi  choosing,  for  the  puri>ose  of  negotiating  the 
terms  and  conditions  of  their  employment  or  other  mutual  aid  or  protection. 

DEFINITIONS 

Sec.  2.  When  used  in  this  Act — 

(1)  The  term  "person"  includes  one  or  more  individuals,  labor  organizations, 
their  officers,  and  employees  or  members,  partnerships,  associations,  corporations, 
legal  representatives,  trustees,  trustees  in  bankruptcy,  or  receivers. 

(2)  The  term  "employer"  includes  any  person  acting  in  the  interest  of  an  em- 
ployer, directly  or  indirectly,  but  shall  not  include  the  United  States,  or  any 
State  or  political  subdivision  thereof,  or  any  person  subject  to  the  Railway  Labor 
Act.  as  amended  from  time  to  time,  or  any  labor  organization  (other  than  when 
acting  as  an  employer),  or  anyone  acting  in  the  capacity  of  officer  or  agent  of 
such  labor  organization:  Provided,  That  for  the  purposes  of  section  9{b)  hereof, 
the  term,  "employer"  shall  not  include  a  group  of  employers  except  ivhere  such 
employers  have  voluntarily  associated  themselves  together  for  the  purposes  of 
collective  bargaining. 
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(3)  The  term  "employee"  shall  include  any  employee,  and  shall  not  be  limited 
to  the  employees  of  a  particular  employer,  unless  the  Act  explicitly  states  other- 
wise, and  shall  include  any  individual  whose  work  has  ceased  as  a  consequence 
of,  or  in  connection  with,  any  current  labor  dispute  or  because  of  any  unfair 
labor  practice,  and  who  has  not  obtained  any  other  regular  and  substantially 
equivalent  employment,  but  shall  not  include  any  individual  employed  [as  an 
agricultural  laborer]  in  agriculture,  or  in  the  domestic  service  of  any  family  or 
person  at  his  home,  or  any  individual  employed  by  his  parent  or  spouse  or  any 
individual  employed  as  a  supervisor,  or  any  employee  employed  by  an  employer 
subject  to  the  Railivay  Labor  Act,  as  amended  from  time  to  time. 

(4)  The  term  "representatives"  includes  any  individual  or  labor  organization. 

(5)  The  term  "labor  organization"  means  any  organization  of  any  kind,  or  any 
agency  or  employee  representation  committee  or  plan,  in  which  employees  partic- 
ipate and  which  exists  for  the  purpose,  in  whole  or  in  part,  of  dealing  with  em- 
ployers concerning  grievances,  labor  disputes,  wages,  rates  of  pay,  hours  of  em-, 
ployment,  or  conditions  of  work. 

(6)  The  term  "commerce"  means  trade,  traffic,  commerce,  transportation,  or 
communication  among  the  several  States,  or  between  the  Disti-ict  of  Columbia 
or  any  Territory  of  the  United  States  and  any  State  or  other  Territory,  or  between 
any  foreign  country  and  any  State,  Territory,  or  the  District  of  Columbia,  or 
within  the  District  of  Columbia  or  any  Territory,  or  between  points  in  the  same 
State  but  through  any  other  State  or  any  Territory  or  the  District  of  Columbia  or 
any  foreign  country. 

(7)  The  term  "affecting  commerce"  means  in  commerce,  or  burdening  or  ob- 
structing commerce  or  the  free  flow  of  commerce,  or  having  led  or  tending  to  lead 
to  a  labor  dispute  burdening  or  obstructing  commerce  or  the  free  flow  of  com- 
merce. 

(8)  The  term  "unfair  labor  practice"  means  any  unfair  labor  practice  listed  in 
section  8. 

(0)  The  term  "labor  dispute"  includes  any  controversy  concerning  terms,  tenure 
or  conditions  of  employment,  or  concerning  the  association  or  representation  of 
persons  in  negotiating,  fixing,  maintaining,  changing,  or  seeking  to  arrange  terms 
or  conditions  of  employment,  regardless  of  whether  the  disputants  stand  in  the 
proximate  relation  of  employer  and  employee. 

(10)  The  term  "National  Labor  Relations  Board"  means  the  National  Labor 
Relations  Board  created  by  section  3  of  this  Act. 

[(11)  The  term  "old  Board"  means  the  National  Labor  Relations  Board 
established  by  Executive  Order  Numbered  6763  of  the  President  on  June  29,  1934, 
pursuant  to  Public  Resolution  Numbered  44,  approved  June  19,  1934  (48  Stat. 
1183),  and  reestablished  and  continued  by  Executive  Order  Numbei-ed  7074  of 
the  President  of  June  l.j,  1935,  pursuant  to  title  I  of  the  National  Industrial 
Recovery  Act  (48  Stat.  195),  as  amended,  and  continued  by  S.J.  Res.  133  ap- 
proved June  14,  1935.3 

11)  The  term  "supervisor"  means  any  individual  having  authority,  in  the  inter- 
est of  the  employer  to  hire,  transfer,  suspend,  lay  off,  recall,  promote,  discharge, 
assign,  rexcard,  or  discipline  other  employees,  or  to  adjust  their  grievances,  or 
effectively  to  reommend  such  action  if  in  connection  tvith  the  foregoing  the  exer- 
cise of  such  authority  is  not  of  a  merely  routine  or  clerical  nature,  but  requires 
the  use  of  independent  judgment. 

(12)  The  term  "professional  employee"  means — 

(a)  any  employee  engaged  in,  work  (i)  predominantly  intellectual  and 
varied  in  character  as  opposed  to  routine  mental,  manual,  mechanical,  or 
physical  tvorJc;  (ii)  involving  the  consistent  exercise  of  discretion  atid  judg- 
ment in  its  performance ;  (Hi)  of  such  a  character  that  the  output  produced 
or  the  result  accomplished  cannot  be  standardized  in  relation  to  a  given 
period  of  time;  (iv)  requiring  Icnowledge  of  an  advanced  type  in  a  field 
of  science  or  learning  customarily  acquired  by  a  prolonged  course  of  special- 
ized intellectual  iyistruction  and  study  in  an  institution  of  higher  learning  or 
a  hospital,  as  disti^iguished  frotn  a  general  academic  education  or  from  an 
apprenticeship  or  from  training  in  the  performance  of  routine  mental,  man- 
ual, or  physical  process;  or 

(b)  any  employee,  who  (i)  has  completed  the  courses  of  specialized  intel- 
lectual instruction  and  study  described  in  clause  (iv)  of  paragraph  (a),  and 
(ii)  is  performing  related  work  under  the  supervision  of  a  professional  per- 
son to  qualify  himself  to  become  a  professional  employee  as  defined  in 
paragraph  (a). 
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(13)  The  term  "agriculture"  means  farming  in  all  its  branches  and  among  other 
things  includes  the  cultivation  and  tillage  of  the  soil,  dairying,  the  production, 
cultivation,  growing,  and  harvesting  of  any  agricultural  or  horticultural  com- 
modities {including  commodities  defined  as  agricultural  commodities  in  section 
loig)  of  the  Agricultural  Marketing  Act,  as  amended),  the  raising  of  livestock, 
bees,  fur-hearing  animals,  or  poultry,  and  any  practices  {including  any  forestry 
or  lum^bering  operations)  performed  by  a  farmer  or  on  a  farm  as  an  incident  to 
or  in  conjunction  with  such  farming  operations,  including  preparation  for  mar- 
ket, delivery  to  storage  or  to  market  or  to  carriers  for  transportation  to  market. 

NATIONAL   LABOR   RELATIONS    BOARD 

Sec.  3.  (a)  There  is  hereby  created  a  board,  to  be  known  as  the  "National 
Labor  Relations  Board"  (hereinafter  referred  to  as  the  "Board"),  which  shall  be 
composed  of  [three]  seven  members.  [One  of  the  original  members  shall  be 
appointed  for  a  term  of  one  year,  one  for  a  term  of  thi-ee  years,  and  one  for  a  term 
of  five  years,  but  their  successors  shall  be  appointed  for  terms  of  five  years  each, 
except  "that  any  individual  chosen  to  fill  a  vacancy  shall  be  appointed  only  for  the 
unexpired  term  of  the  member  whom  he  shall  succeed.]  Of  the  four  additional 
members,  tchose  positions  on  the  Board  are  established  by  this  amendment,  tico 
shall  be  appointed  for  terms  of  five  years,  and  the  other  two  for  terms  of  ttvo 
years.  Their  successors,  and  the  successors  of  the  other  ynemhers,  including  those 
presently  serving  as  members  shall  be  appointed  for  terms  of  five  years  each, 
excepting  that  any  individual  chosen  to  fill  a  vacancy  shall  be  appointed  only 
for  the  unexpired  term  of  the  member  ichom  he  shall  succeed.  The  President  shall 
designate  one  member  to  serve  as  Chairman  of  the  Board.  Any  member  of  the 
Board  may  be  removed  by  the  President,  upon  notice  and  hearing,  for  neglect  of 
duty  or  malfeasance  in  office,  but  for  no  other  cause. 

[(b)  A  vacancy  in  the  Board  shall  not  impair  the  right  of  the  remaining  mem- 
bers to  exercise  all  the  powers  of  the  Board,  and  two  members  of  the  Board  shall, 
at  all  times,  constitute  a  quorum.  The  Board  shall  have  an  official  seal  which 
shall  be  judicially  noticed.] 

{b)  The  Board  is  authorized  to  delegate  to  any  group  of  three  or  more  members 
any  or  all  of  the  powers  ivhich  it  may  itself  exercise.  A  vacancy  in  the  Board  shall 
not  impair  the  right  of  the  remaining  members  to  exercise  all  of  the  powers  of  the 
Board,  and  four  members  of  the  Board  shall,  at  all  times,  constitute  a  quorum  of 
tiie  Board,  except  that  two  members  shall  constitute  a  quorum  of  any  group  desig- 
nated pursuant  to  the  first  sentence  hereof.  The  Board  shall  have  an  official  seal 
which  shall  be  judicially  noticed. 

(c)  The  Board'shall  at  the  close  of  each  fiscal  year  make  a  report  in  writing  to 
Congress  and  to  the  President  stating  in  detail  the  cases  it  has  heard,  the  deci- 
sions it  has  rendered,  the  names,  salaries,  and  duties  of  all  employees  and  officers 
in  the  employ  or  under  the  supervision  of  the  Board,  and  an  account  of  all  moneys 
it  has  disbursed. 

Sec.  4.  (a)  Each  member  of  the  Board  shall  receive  a  salary  of  [$10,0003 
$12,000  a  year,  shall  be  eligible  for  reappointment,  and  sliall  not  engage  in  any 
other  business,  vocation,  or  employment.  The  Board  shall  appoint  [without 
regard  for  the  provisions  of  the  civil  service  laws  but  subject  to  the  Classification 
Act  of  1023,  as  amended,]  an  executive  secretaiT,  and  such  attorneys,  examiners, 
and  regional  directors,  and  such  other  employees  [with  regard  to  existing  laws 
applicable  to  the  employment  and  compensation  of  officers  and  employees  of  the 
United  States]  as  it  may  from  time  to  time  find  necessary  for  the  proper  pei-form- 
ance  of  its  duties  [duties  and  as  may  be  from  time  to  time  appropriated  for  by 
Congress]  :  Provided,  That  the  Board  may  not  employ  any  attorneys  for  the  pur- 
pose of  reviewing  transcripts  of  hearings  and  preparing  drafts  of  opinions  except 
that  any  legal  assistants  assigned  separately  to  any  Board  member  may  for  such 
Board  member  revieiv  such  transcripts  and  prepare  such  drafts.  No  trial  exami- 
ner's report  shall  be  reviewed  either  before  or  after  its  publication,  by  any  person 
other  than  a  member  of  the  Board  or  his  legal  assistant,  and  no  trial  examiner 
shall  advise  or  con.suU  icith  the  Board,  with  respect  to  exceptions  taken  to  his 
findings,  rulings,  or  recommendations.  The  Board  may  establish  or  utilize  such 
regional,  local,  or  other  agencies,  and  utilize  such  voluntary  and  uncompensated 
services,  as  may  from  time  to  time  be  needed.  Attorneys  appointed  under  this 
section  may,  at  the  direction  of  the  Board,  appear  for  and  represent  the  Board 
in  any  case  in  court.  Nothing  in  this  Act  shall  be  construed  to  authorize  the 
Board  to  appoint  individuals  for  the  purpose  of  conciliation  or  mediation  [(or 
for  statistical  work),  where  such  service  may  be  obtained  from  the  Department 
of  Labor],  or  for  economic  analysis. 
85-167— 74— pt.  1 62 
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[(b)  Upon  the  appointment  of  the  three  original  members  of  the  Board  and 
the  designation  of  its  chairman,  the  old  Board  shall  cease  to  exist.  All  employees 
of  the  old  Board  shall  be  transferred  to  and  become  employees  of  the  Board  with 
salaries  under  the  Classification  Act  of  1923,  as  amended,  without  acquiring  by 
such  transfer  a  permanent  or  civil  service  status.  All  records,  papers,  and  prop- 
erty of  the  old  Board  shall  become  records,  papers,  and  property  of  the  Board, 
and  all  unexpended  funds  and  appropriations  for  the  use  and  maintenance  of  the 
old  Boa  I'd  shall  become  funds  and  appropriations  available  to  be  expended  by  the 
Board  in  the  exercise  of  the  powers,  authority,  and  duties  conferred  on  it  by  this 
Act.] 

[(c)3  (h)  All  of  the  expenses  of  the  Board,  including  all  necessary  traveling 
and  subsistence  expenses  outside  the  District  of  Columbia  incurred  by  the  mem- 
bers or  employees  of  the  Board  under  its  orders,  shall  be  allowed  and  paid  on  the 
presentation  of  itemized  vouchers,  therefor  approved  by  the  Board  or  by  any 
individual  it  designates  for  that  pun>ose. 

Sec.  5.  The  principal  office  of  the  Board  shall  be  in  the  District  of  Columbia, 
but  it  may  meet  and  exercise  any  or  all  of  its  powers  at  any  other  place.  The 
Board  may,  by  one  or  more  of  its  members  or  by  such  agents  or  agencies  as  it 
may  designate,  prosecute  any  inquiry  necessary  to  its  functions  in  any  part  of  the 
United  States.  A  member  who  participates  in  such  an  imiuiry  shall  not  be  dis- 
qualified from  subsequently  participating  in  a  decision  of  the  Board  in  the  same 
case. 

Sec.  6.  [a]  The  Board  shall  have  authority  from  time  to  time  to  make,  amend, 
and  rescind  such  rules  and  regulations  as  may  be  necessary  to  carry  out  the 
provisions  of  this  Act.  Such  rules  and  regulations  shall  be  effective  upon  publica- 
tion in  the  [manner  which  the  Board  shall  prescribe]  Federal  Register. 

RIGHTS    OF    EMPLOYEES    AND    EMPLOYERS 

Sec.  7.  Employees  shall  have  the  right  to  self-organization,  to  form,  join,  or 
assist  labor  organizations,  to  bargain  collectively  through  representatives  of  their 
own  clioosing,  and  to  engage  in  concerted  activities,  for  the  purpose  of  collective 
Itargaining  or  other  mutual  aid  or  protection. 

Sec.  8.  (a)  It  shall  be  an  unfair  labor  practice  for  an  employer — 

(1)  to  interfere  with,  restrain,  or  coerce  employees  in  the  exercise  of  the 
rights  guaranteed  in  section  7; 

(2)  to  dominate  or  interfere  with  the  formation  or  administration  of  any 
labor  organization  or  contribute  financial  or  other  support  to  it :  Provided, 
That  subject  to  rules  and  regulations  made  and  published  by  the  Board 
pursuant  to  section  6,  [(a)3  an  employer  shall  not  be  prohibited 'from  per- 
mitting employees  to  confer  with  him  during  working  hours  without  loss  of 
time  or  pay  ; 

(3)  by  discrimination  in  regard  to  hire  or  tenure  of  employment  or  anv 
term  or  condition  of  employment  to  encourage  or  discourage  membership  in 
any  labor  organization :  Provided.  That  nothing  in  this  Act,  [the  National 
Industrial  Recovery  Act  (U.  S.  C,  Supp.  VII,  title  15,  sees.  701-712),  as 
amended  from  time  to  time,  or  in  any  code  or  agreement  approved  or  pre- 
scribed thereunder]  or  in  any  other  statute  of  the  United  States,  shall 
preclude  an  employer  from  making  an  agreement  with  a  labor  organization 
(not  established,  maintained,  or  assisted  by  any  action  defined  in  section  8{n) 
of  this  Act  as  an  unfair  labor  practice)  to  require  as  a  condition  of  employ- 
ment membership  therein  on  or  after  the  thirtieth  day  follotving  the  heginning 
of  such  employment,  (i)  if  such  labor  organization  is  the  representative  of 
the  employees  as  provided  in  section  0(a),  in  the  appropriate  collective-bar- 
gaining unit  covered  by  such  agreement  when  made  :  and  (ii)  if,  following  the 
mofit  recent  election  held  as  provided  in  section  9(e)  the  Board  sliall  have 
certified  that  at  least  a  majority  of  the  employee  eligible  to  vote  in  such 
election  have  voted  to  authorize  such  labor  organization  to  make  such  an 
agreement:  Provided  further.  That  no  employer  shall  justify  any  discrimina- 
tion against  an  employee  for  nonmembership  in  a  labor  organization  (A) 
if  he  has  reasonable  grounds  for  believing  that  such  membersMp  was  not 
dvailable  to  the  employee  on  the  same  terms  and  conditions  generally 
applicable  to  other  members,  or  (B)  if  he  has  reasonable  grounds  for  believ- 
ing that  membership  was  denied  or  terminated  for  reasons  other  than  the 
failure  of  the  employee  to  tender  the  dues  and  initiation  fees  uniformly 
required  as  a  condition  of  acquiring  or  retaining  membership,  or  (C)  if  he 
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7ms  reasonahle  grounds  for  heUcving  that  nietnhership  teas  denied  or  termi- 
nated because  of  activity  designed  to  secure  a  determination  pursuant  to 
section  9{c)  (J)  (A),  at  a  time  when  a  question  concerning  representation 
may  appropriately  he  raised; 

(4)  to  discharge  or  otherwise  discriminate  against  an  employee  because  he 
has  filed  charges  or  given  testimony  nnder  this  Act ; 

(5)  to  refuse  to  bargain  collectively  with  the  representatives  of  his  em- 
ployees, subject  to  the  provisions  of  section  9(a)  ; 

(6)  to  violate  the  terms  of  a  collective-bargaining  agreement  or  the  terms 
of  an  agreement  to  sul)mit  a  labor  dispute  to  arbitration:  Provided,  That  the 
Board  may  dismiss  any  charge  made  pursuant  to  this  paragraph  if  the  labor 
organization  has  violated  the  terms  of  such  agreement  or  has  failed  to  comply 
with  an  order  of  the  Board. 

(b)  It  shall  be  an  unfair  labor  practice  for  a  labor  organization  or  its  agents — 
(i)  to  interfere  with,  restrain  ,or  coerce  an  employer  in  the  selection  of  his 
representatives  for  the  purposes  of  collective  bargaining  or  the  adjustment  of 
grievances; 

(2)  to  persuade  or  attempt  to  persuade  an  employer  to  discriminate  against 
an  employee  with  respect  to  \chom  membership  in  such  organization  has  been 
denied  or  terminated  on  some  ground  other  than  his  failure  to  tender  the 
dues  and  initiation  fees  uniformly  required  as  a  eondition  of  acquiring  or 
retaining  membership  or  because  he  engaged  in  activity  designed  to  secure  a 
determination  pursuant  to  section  9{c)  {!)  {A)  at  a  time  when  a  question 
concerning  representation  may  appropriately  be  raised; 

(3)  to  refuse  to  bargain  eolhctirely  ivith  an  employer,  provided  it  is  the 
representative  of  his  employees  subject  to  the  provisions  of  section  9{a) ; 

(//)  to  enoage  in,  or  to  induce  or  encourage  the  employees  of  any  employer 
to  engage  in,  a  strike  or  a  concerted  refusal  to  use,  manufacture,  process, 
transport  or  otherwise  handle  or  work  O'n  any  goods,  articles,  materials,  or 
commodities  or  to  perform  any  services  in  the  course  of  their  employment 
(A)  for  the  purpose  of  forcing  or  requiring  any  employer  or  other  person  to 
cease  using,  selling,  handling,  transporting,  or  otherioise  dealing  in  the  prod- 
ucts of  any  other  producer,  processor,  or  manufacturer,  or  to  cease  doing 
business  with  any  other  person  ;  {B)  for  the  purpose  of  forcing  or  requiring 
any  other  employer  to  recognize  or  bargain  with  a  labor  organization  as  the 
representative  of  his  employees  unless  such  labor  organization  has  been  cer- 
tified as  the  representative  of  such  employees  under  the  provisions  of  section 
9(a)  :  (C)  for  the  purpose  of  forcing  or  requiring  any  employer  to  recognize 
or  barg'iin  with  a  particular  labor  organization  as  the  7-epresentative  of  his 
employees  if  another  labor  organization  has  been  certified  as  the  representa- 
tive of  such  employees  under  the  provisions  of  section  9 {a);  (D)  for  the 
purpose  of  forcing  or  requiring  any  employer  to  assign  to  metnbers  of  a  par- 
ticular labor  organization  work  tasks  assigned  by  an  employer  to  members  of 
some  other  labor  organization  unless  such  employer  is  failing  to  conform  to 
an  order  or  certification  of  the  Board  determining  the  bargaining  representa- 
tive for  employees  performing  such  work  tasks:  Provided,  that  nothing  con- 
tained in  section  8{b)  (.'/)  shall  be  construed  to  make  unlawful  a  refusal  by 
any  person  to  enter  upon  the  premises  of  any  employer  (other  than  his  onm 
employer),  if  tlie  employees  of  such  employer  are  engaged  in  a  strike  ratified 
or  approved  by  o-  representative  of  such  employees  ivhom  such  employer  is 
required  to  recognize  under  this  Act; 

(5)  to  violate  the  terms  of  a  collective-bargaining  agreement  or  the  terms 
of  an  agreement  to  submit  a  labor  dispute  to  arbitration:  Provided,  That  the 
Board  may  dismiss  any  charge  made  pursuant  to  this  paragraph  if  the  em- 
ployer has  violated  the  terms  of  such  agreement  or  has  failed  to  comply  with 
an  order  of  the  Board. 

(c)  The  Board  shall  not  base  any  finding  of  unfair  labor  practice  upon  any 
statement  of  viervs  or  arguments,  eirher  ivritten  or  oral,  if  such  statement  con- 
tains under  all  the  circumstances  no  threat,  express  or  implied,  of  reprisal  or  force, 
or  offer,  express  or  implied,  of  benefit. 

(d)  For  the  purposes  of  this  section,  to  bargain  collectively  is  the  performance 
of  the  mutual  obligation  of  the  employer  and  the  representative  of  the  employees 
to  meet  at  reasonable  times  and  confer  in  good  faith  tvith  respect  to  wages,  hours, 
and  other  terms  and  conditions  of  employment,  or  the  negotiation  of  an  agreement, 
or  the  settlement  of  any  question  arising  thereunder  and  the  execution  of  a  writ- 
ten contract  incorporating  any  agreement  reached  if  requested  by  either  party  but 
such  obligation  does  not  compel  either  party  to  agree  to  a  proposal  or  require  the 
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making  of  a  concession:  Provided,  That  where  there  is  in  effect  a  collective- 
bargaining  contract,  covering  employees  in  an  industry  affecting  commerce,  the 
duty  to  bargain  collectively  shall  also  mean  that  no  party  to  such  contract  shall 
terminate  or  modify  such  contract,  unless  the  party  desiring  such  termination  or 
modification — 

(i)  serves  a  torittcn  notice  upon  the  other  party  to  the  contract  of  the 
proposed  termination  or  modification  sixty  days  prior  to  the  expiration  date 
thereof,  or  in  the  event  stich  contract  contuitis  no  expiration  date,  sixty  days 
prior  to  the  time  U  is  proposed  to  make  such  termination  or  modification; 

{2)  offers  to  meet  and  confer  with  the  other  party  for  the  purpose  of  ne- 
gotiating a  new  contract  or  a  contract  containing  the  proposed  modifications ; 

[3)  notifies  the  Federal  Mediation  Service  within  thirty  days  after  such 
notice  of  the  existence  of  a  dispute,  provided  no  agreement  has  been  reached, 
by  that  time;  and 

(4)  continues  in  full  force  and  effect,  icithout  resorting  to  strike  or  lock- 
out, all  the  terms  and  conditions  of  the  existing  contract  for  a  period  of  sixty 
days  after  such  notice  is  given  or  until  the  expiration  date  of  such  contract, 
whichever  occurs  later: 

Provided  further,  That  any  employee  ivho  engages  in  a  strike  prior  to  the  expira- 
tion of  the  sixty-day  period  specified  in  this  subsection  shall  lose  his  status  as  an 
employee  of  the  employer  engaged  in  the  particular  labor  dispute,  for  the  pur- 
poses of  sections  8,  9,  and  10  of  this  Act,  as  amended,  but  such  loss  of  status  for 
such  employee  shall  terminate  if  and  tchen  he  is  reemployed  by  such  employer. 

REPRESENTATIVES  AND  ELECTIONS 

Sec.  0.  (a)  Representatives  designated  or  selected  for  the  purpose  of  collective 
bargaining  by  the  majority  of  the  employees  in  a  unit  appropriate  for  such  pur- 
poses, shall  be  the  exclusive  representatives  of  all  the  employees  in  such  unit  for 
the  purposes  of  collective  bargaining  in  respect  to  rates  of  pay,  wages,  hours  of 
employment,  or  other  conditions  of  employment :  Provided.  That  any  individual 
employee  or  a  group  of  employees  shall  have  the  right  at  any  time  to  present 
grievances  to  their  employer  and  to  have  such  grievances  adjusted,  icithout  the  in- 
tervention of  the  bargaining  representative,  as  long  as  the  adjustment  is  not  in- 
consistent with  the  terms  of  a  collective-bargaining  contract  or  agreement  then 
in  effect:  Provided  further,  That  the  bargaining  representative  lias  been  given 
opportunity  to  be  present  at  such  adjustment. 

(b)  The  Board  shall  decide  in  each  case  whether,  in  order  to  Cinsure  to  employ- 
ees the  full  benefit  of  their  right  to  self-organization  and  to  collective  bargain- 
ing, and  otherwise  to  effectuate  the  policies  of  this  Act]  assure  to  employees  the 
fullest  freedom  in  exercising  the  rights  guaranteed  by  this  Act.  the  unit  appro- 
priate for  the  pui-poses  of  collective  bargaining  shall  be  the  employer  unit,  craft 
unit,  plant  unit,  or  subdivision  thereof:  Provided,  That  the  Board  shall  not  (1) 
decide  that  any  unit  is  appropriate  for  such  purposes  if  such  unit  includes  both, 
professional  employees  and  employees  loho  are  not  professional  employees  unless 
a  majority  of  such  professional  employees  vote  for  inclusion  in  such  unit;  or 
(2)  decide  that  any  craft  unit  is  inappropriate  for  such  purposes  on  the  ground 
that  a  different  unit  has  been  established  by  a-  prior  Board,  determination,  un- 
less a  majority  of  the  employees  in  the  proposed  craft  unit  vote  against  separate 
representation. 

[(c)  Whenever  a  question  affecting  commerce  arises  concerning  the  repre- 
sentation of  employees,  the  Board  may  investigate  such  controversy  and  certify 
to  the  parties,  in  writing,  the  name  or  names  of  the  representatives  that  have  been 
designated  or  selected.  In  any  such  investigation,  the  Board  shall  provide  for  an 
appropriate  hearing  upon  due  notice,  either  in  conjunction  with  a  proceeding 
under  section  10  or  otherwise,  and  may  take  a  secret  ballot  of  employees,  or 
utilize  any  other  suitable  method  to  ascertain  such  representatives.! 

(c)  (1)  Whenever  a  petition  shall  have  been  filed,  in  accordance  with  such 
regulations  as  may  be  prescribed  by  the  Board — 

(A)  by  an  employee  or  group  of  employees  or  any  individual  or  labor 
organization  acting  in  their  behalf  alleging  that  a  substantial  number  of 
employees  (/)  tvish  to  be  represented  for  collective  bargaining  and  that 
their  employer  declines  to  recognize  their  representative  as  the  representative 
defined  in  section  9(a),  or  (ii)  assert  that  the  individual  or  labor  organiza- 
tion, which  has  been  certified  or  is  being  currently  recognized  by  their 
employer  as  the  bargaining  representative  is  no  longer  a  representative  as 
defined  iln  section  9(a)  ;  or 
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(B)  T)y  an  employer,  alleging  that  one  or  more  individuals  or  labor  orga- 
nizations have  presented  to  him  a  claim  to  be  recognized  as  the  representative 
defined  in  section  9 (a); 
the  Board  shall  investigate  such  petition  and  if  it  has  reasonable  cause  to  believe 
that  a  question  of  representation  affecting  commerce  exists  shall  pro^vide  for  an 
appropriate  hearing  upon  due  notice.  Such  hearing  may  be  canducted  by  an  officer 
or  employee  of  the  regional  office,  who  shall  not  make  any  report  or  recommenda- 
tions ivith  respect  thereto.  If  the  Board  finds  upon  the  record  of  such  hearing 
that  sucJi  a  question  of  representation  exists,  it  shall  direct  an  election  by  secret 
ballot  and  shall  certify  the  results  thereof. 

(2)  In  determining  ivhether  or  not  a  question  of  representatian  affecting 
commerce  exists,  the  same  regulations  and  rules  of  decisions  shall  apply  irrespec- 
tive of  the  identity  of  the  persons  filing  the  petition  or  the  kind  of  relief  sought. 

(3)  No  election  shall  be  directed  in  any  bargaining  unit  or  any  subdivision 
within  tvhich,  in  the  preceding  twelve-month  period,  a  valid  election  shall  have 
been  held.  Employees  on  strike  tcho  are  not  entitled  to  reinstatement  shall  not  be 
eligible  to  vote  unless  such  strike  involves  an  unfair  labor  practice  an  the  part  of 
the  employer.  In  any  election  where  none  of  the  choices  on  the  ballot  receives  a 
majority,  a  run-off  shall  be  conducted,  the  ballot  providing  far  a  selectian 
between  the  tiro  choices  receiving  the  largest  and  second  largest  yiumber  of  vaild 
votes  cast  in  the  election. 

(-J)  Nothing  in  this  section  shall  be  construed  to  prohibit  the  Board  from 
conducting  elections  prior  to  hearing  ichere  the  Board  finds  no  substantial  ob- 
jection to  sucli  proceeding  is  being  made  ar  the  waiving  of  hearings  by  stipulation 
for  the  purpose  of  a  consent  election  in  conformity  loith  the  regulations  and 
rules  of  decision  of  the  Board. 

(d)  Whenever  an  order  of  the  Board  made  pursuant  to  section  10(c)  is  based 
in  whole  or  in  part  upon  facts  certified  following  an  investigation  pursuant  to 
subsection  (c)  of  this  section,  and  there  is  a  petition  for  the  enforcement  or 
review  of  such  order,  such  certification  and  the  record  of  such  investigation 
shall  be  included  in  the  transcript  of  the  entire  record  required  to  be  filed  under 
subsection  10(e)  or  10(f),  and  thereupon  the  decree  of  the  court  enforcing, 
modifying,  or  setting  aside  in  whole  or  in  part  the  order  of  the  Board  shall  be 
made  and  entered  upon  the  pleadings,  testimony,  and  proceedings  set  forth  in 
such  transcript. 

(e)  [l)  Upon  the  fiJing  loith  the  Board  by  a  labor  organization  vhich  is  the 
representative  of  employees  as  provided  in  section  9 (a),  of  a  petition  alleging 
that  a  substantial  number  of  the  employees  within  a  unit  appropriate  for  such 
purposes  desire  to  authorize  such  labor  organization  to  make  an  agreement  with 
the  employer  of  sucJi  employees  requiring  membership  in  such  labor  organization 
as  a  condition  of  employment  in  such  unit,  the  Board  shall  take  a  secret  ballot 
of  such  employees,  and  shall  certify  the  results  thereof  to  such  labor  organization 
and  to  the  employer. 

{2)  Upon  the  filing  with  the  Board  a  substantial  number  of  the  employees  of 
an  employer  of  a  petition  alleging  that  the  labor  oi-ganization,  which  is  the 
representative  of  such  employees  as  provided  in  section  9 (a),  is  authorized  in 
accordance  with  provisions  of  section  8{a)  (3)  (ii)  to  make  an  agreement  with 
the  employer  of  such  employees  requiring  membership  in  such  labor  organization 
as  a  condition  of  employtnent,  and  that  a  substantial  number  of  the  employees 
v:ifhin  a  unit  appropriate  for  such  purposes  desire  to  rescind  such  authority,  the 
Board  shall  take  a  secret  baVot  of  such  employees,  and  shall  certify  the  results 
thereof  to  such  labor  organization  and  to  the  employer. 

(3)  No  election  shall  be  conducted  pursuant  to  subsection  (e)  in  any  bargain- 
ing unit  or  any  subdivision  within  which,  in  the  preceding  twelve-month  period, 
a  valid  election  shall  have  beeyi  held. 

if)  No  investigation  shall  be  made  by  the  Board  of  any  question  affecting 
commerce  concerning  the  representation  of  employees,  raised  by  a  labor  orga- 
nization under  subsection  (c)  of  this  section,  and  no  complaint  shall  be  issued 
pursuant  to  a  charge  made  by  a  labor  organization  under  subsection  (6)  of 
section  10,  unless  such  labor  organization  (A)  shall  have  prior  thereto  filed 
with  the  Secretary  of  Labor  copies  of  its  constitution  and  bylaws  and  a  report, 
in  such  form  as  the  Secretary  may  prescribe,  showing — 

(1)  the  name  of  such  labor  organisation  and  the  address  of  its  principal 
place  of  business; 

(2)  the  names,  titles,  and  compensation  and  allowances  of  its  three  prin- 
cipal officers  and  of  any  of  its  other  officers  or  agents  xvhose  aggregate 
compensation  and  alloxcances  for  the  preceding  year  exceeded  $5,000,  and 
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the  amount  of  the  compensation  and  alloicances  paid  to  each  such  officer 
or  agent  during  such  year; 

(;})  the  manner  in  which  the  officers  and  agents  referred  to  in  clause  (2) 
were  elected,  appointed,  or  otherwise  selected; 

(4)  the  initiation  fee  or  fees  which  new  memhers  are  required  to  pay  on 
'becoming  memhers  of  such  labor  organisation ; 

(5)  the  regular  dues  or  fees  which  members  are  required  to  pay  in  order 
to  remain  members  in  good  standing  of  such  labor  organization ; 

and  (B)  can  show  that  prior  thereto  it  has — 

(i)  filed  with  the  Secretary  of  Labor,  in  such  form  as  the  Secretary  may 
prescribe,  a  report  showing  all  of  (o)  its  receipts  of  any  kind  and  the  sources 
of  such  receipts,  (b)  its  total  assets  and  liabilities  as  of  the  end  of  its  last 
fiscal  year,  (c)  the  disbiirsetnents  made  by  it  during  such  fiscal  year,  including 
the  purposes  for  which  made;  and 

(2)  furnished  to  all  of  the  members  of  such  labor  organization  copies 

of  the  financial  report  required  by  paragraph  (i)  hereof  to  be  filed  with  the 

Secretary  of  Labor. 

(g)  It  shall  be  the  obligation  of  all  labor  organizations  to  file  annually  ivith 

the  Secretary  of  Labor,  in  such  form  as  the  Secretary  of  Labor  may  prescribe, 

reports  bringing  up  to  date  the  information  required  to  be  supplied  in  the  initial 

filing  by  subsection   (/)    (A)   of  this  section,  and  to  file  with  the  Secretary  of 

Labor  and  furnish  to  its  members  annually  financial  reports  in  the  form  and 

manner  prescribed  in  subsection  (/)   (B).  ^'o  labor  organization  shall  be  eligible 

for  certification  under  this  section  as  the  representative  of  any  employees,  and 

no  complaint  shall  issue  under  section  10  with   respect  to  a  charge  filed  by  a 

labor  organization  unless  it  can  show  that  it  has  complied  with  its  obligation 

under  this  subsection. 

PREVENTION  OF  UNFAIE  LABOR  PRACTICES 

Sec.  10.  (a)  The  Board  is  empowered,  as  hereinaftei*  provided,  to  prevent  any 
person  from  engaging  in  any  unfair  labor  practice  (listed  in  section  8)  affecting 
commerce.  This  power  shall  [be  exclusive  and  shall]  not  be  affected  by  any 
other  means  of  adjustment  or  prevention  that  has  been  or  may  be  established 
by  agreement,  [code,]  law,  or  otherwise  :  Provided,  That  the  Board  is  empowered 
by  agreement  with  any  agency  of  any  State  or  Territoy  to  concede  to  such  agency 
jurisdiction  over  any  eases  in  any  industry,  other  than  mining,  manufacturing, 
eommunications,  and  transportation,  exeept  where  predominately  local  in  char- 
acter even  though  such  cases  may  involve  labor  disputes  affecting  commerce, 
provided  the  State  agency  conforms  to  national  policy,  as  herein  defined,  in  the 
determination  of  such  disputes. 

(b)  Whenever  it  is  charged  that  any  person  has  engaged  in  or  is  engaging  in 
any  such  unfair  labor  practice,  the  Board,  or  any  agent  or  agency  designated  by 
the  Board  for  such  purposes,  shall  have  power  to  issue  and  cause  to  be  served 
upon  such  person  a  complaint  stating  the  charges  in  that  respect,  and  containing 
a  notice  of  hearing  before  the  Board  or  a  member  tliereof,  or  before  a  designated 
agent  or  agency,  at  a  place  therein  fixed,  not  less  than  five  days  after  the  serving 
of  said  complaint:  Provided,  That  no  complaint  shall  issue  based  upon  any 
unfair  labor  practice  occurring  more  than  six  months  prior  to  the  filing  of  the 
charge  with  the  Board  and  the  service  of  a  copy  thereof  upon  the  person  against 
whom  such  charge  is  made,  unless  the  person  aggrieved  thereby  was  prevented 
from  filing  such  charge  by  reason  of  service  in  the  armed  forces,  in  ivhich  event 
the  six-month  period  shah  be  computed  from  the  day  of  his  discharge.  Any  such 
complaint  may  he  amended  by  the  member,  agent,  or  agency  conducting  the 
hearing  or  the  Board  in  its  discretion  at  any  time  prior  to  the  issuance  of  an 
order  based  thereon.  The  person  so  complained  of  shall  have  the  right  to  file 
an  answer  to  the  original  or  amended  complaint  and  to  appear  in  person  or 
otherwise  and  give  testimony  at  the  place  and  time  fixed  in  the  complaint.  In 
the  discretion  of  the  member,  agent,  or  agency  conducting  the  hearing  or  the 
Board,  any  other  person  may  be  allowed  to  intervene  in  the  said  proceeding 
and  to  present  testimony.  In  any  such  proceeding  the  rules  of  evidence  prevailing 
in  courts  of  law  or  equity  shall  not  be  controlling. 

(c)  The  testimony  taken  by  such  member,  agent,  or  agency  or  the  Board  shall 
be  reduced  to  writing  and  filed  with  the  Board.  Thereafter,  in  its  discretion,  the 
Board  upon  notice  may  take  further  testimony  or  hear  argument.  If  ui)on  all  the 
testimony  taken  the  Board  shall  be  of  the  opinion  that  any  person  named  in  the 
complaint  has  engaged  in  or  is  engaging  in  any  such  unfair  labor  practice,  then 
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the  Board  shall  state  its  findings  of  fact  and  shall  issue  and  cause  to  be  served  on 
such  person  an  order  requiring  such  person  to  cease  and  desist  from  such  unfair 
labor  practice,  and  to  take  such  affirmative  action  including  reinstatement  of 
employees  with  or  without  back  pay,  as  will  effectuate  the  policies  of  this  Act : 
Provided,  That  uhcre  an  order  directs  reinstatement  of  an  employee,  back  pay 
may  be  required  of  the  employer  or  labor  organization,  as  the  ease  may  be, 
responsible  for  the  discrimination  suffered  by  him:  And  provided  further.  That  in 
determining  whether  a  complaint  shall  issue  under  section  8  (a)  (1)  or  section 
8  (a)  (2),  and  in  deciding  such  cases,  the  same  regulations  and  rules  of  decision 
shall  apply  irrespectice  of  tchether  or  not  the  labor  organization  affected  is  affil- 
iated with  a  labor  organization  national  or  international  in  scope.  Such  order 
may  further  require  such  person  to  make  reports  from  time  to  time  showing  the 
extent  to  which  it  has  complied  with  the  ordei-.  If  upon  all  testimony  taken  the 
Board  shall  be  of  the  opinion  that  no  person  named  in  the  complaint  has  engaged 
in  or  is  engaging  in  any  such  unfair  labor  practice,  then  the  Board  shall  state 
its  findings  of  fact  and  shall  issue  an  order  dismissing  the  said  complaint. 

(d)  Until  a  transcript  of  the  record  in  a  case  shall  have  been  filed  in  a 
court,  as  hereinafter  provided,  the  Board  may  at  auy  time,  upon  reasonable 
notice  and  in  such  manner  as  it  sliall  deem  proper,  modify  or  set  aside,  in  whole 
or  in  part,  any  finding  or  order  made  or  issued  by  it. 

(e)  The  Board  shall  have  power  to  petition  any  circuit  court  of  appeals  of 
the  United  States  (including  the  United  States  Court  of  Appeals  [of]  for  the 
District  of  Columbia),  or  if  all  the  circuit  courts  of  appeals  to  which  applica- 
tion may  be  made  are  in  vacation,  any  district  court  of  the  United  States  (in- 
cluding the  [Supreme!  District  Court  of  the  United  States  for  the  District  of 
Columbia ) ,  within  any  circuit  or  district,  respectively,  wherein  the  unfair  labor 
practice  in  question  occurred  or  wherein  such  person  resides  or  transacts  busi- 
ness, for  the  enforcement  of  such  order  and  for  appropriate  temporary  relief  or 
restraining  order,  and  shall  certify  and  file  in  the  court  a  transcript  of  the 
entire  record  in  the  proceeding,  including  the  pleadings  and  testimony  upon  which 
such  order  was  entered  and  the  findings  and  order  of  the  Board.  Upon  such 
filing,  the  court  .^hall  cau.se  notice  thereof  to  be  .served  upon  such  person,  and 
thereupon  shall  have  jurisdiction  of  the  proceeding  and  of  the  question  deter- 
mined therein,  and  shall  have  power  to  grant  such  temporary  relief  or  restrain- 
ing order  as  it  deems  just  and  proper,  and  to  make  and  enter  upon  the  plead- 
ings, testimony,  and  proceedings  set  forth  in  such  tran.script  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or  setting  aside  in  whole  or  in  part 
the  order  of  the  Board.  No  objection  that  has  not  been  urged  before  the  Board, 
its  member,  agent,  or  agency,  shall  be  considered  by  the  court,  unless  the  failure 
or  neglect  to  urge  such  objection  shall  l>e  excused  because  of  extraordinary  cir- 
cumstances. The  findings  of  the  Board  [as  to  the  facts]  ivith  respect  to  ques- 
tions of  fact  if  supported  by  substantial  evidence  on  the  record  considered  as  a 
whole  shall  l>e  conclusive.  If  either  party  shall  apply  to  the  court  for  leave  to 
adduce  additional  evidence  and  shall  show  to  the  satisfaction  of  the  court  that 
such  additional  evidence  is  material  and  that  there  were  reasonable  grounds 
for  the  failure  to  adduce  such  evidence  in  the  hearing  before  the  Board,  its 
member,  agent,  or  agency,  the  court  may  order  such  additional  evidence  to  be 
taken  before  the  Board,  its  members,  agent,  or  agency,  and  to  he  made  a  part 
of  the  transcript.  The  Board  may  modify  its  findings  as  to  the  facts,  or  make 
new  findings,  by  rea.son  of  additional  evidence  so  taken  and  filed,  and  it  shall 
file  such  modified  or  new  findings,  which  findings  with  respect  to  questions  of  fact 
if  supported  by  substantial  evidence  on  the  record  considered  as  a  whole  shall 
be  conclu.sive,  and  shall  file  its  recommendations,  if  any,  for  the  modification  or 
setting  aside  of  its  original  order.  The  jurisdiction  of  the  court  shall  be  exclu- 
sive and  its  judgment  and  decree  .shall  be  final,  except  that  the  same  shall  be 
subject  to  review  by  the  appropriate  circuit  court  of  appeals  if  application  was 
made  to  the  district  court  as  hereinabove  provided,  and  by  the  Supreme  Court  of 
the  United  States  upon  writ  of  certiorari  or  certification  as  provided  in  sections 
239  and  240  of  the  Judicial  Code,  as  amended  (U.S.C,  title  28,  sees.  346  and 
347). 

(f)Any  person  aggrieved  by  a  final  order  of  the  Board  granting  or  denying  in 
whole  or  in  part  the  relief  sought  may  obtain  a  review  of  such  order  in  any 
circuit  court  of  appeals  of  the  United  States  in  the  circuit  wherein  tlie  unfair 
labor  practice  in  question  was  alleged  to  have  been  engaged  in  or  wherein  such 
person  resides  or  transacts  business,  or  in  the  United  States  Court  of  Appeals 
[<ifl  for  the  District  of  Columbia,  by  filing  in  such  court  a  written  petition 
praying  that  the  order  of  the  Board  be  modified  or  set  a.side.  A  copy  of  such 
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petition  shall  be  forthwith  served  upon  the  Board,  and  thereupon  the  aggrieved 
party  shall  file  in  the  court  a  transcript  of  the  entire  record  in  the  proceeding, 
certified  by  the  Board,  including  the  pleading  and  testimony  upon  which  the 
order  complained  of  was  entered,  and  the  findings  and  order  of  the  Board.  Upon 
such  filing,  the  court  shall  proceed  in  the  same  manner  as  in  the  case  of  an 
application  by  the  Board  under  subsection  (e),  and  shall  have  the  same  exclusive 
jurisdiction  to  grant  to  the  Board  such  temporary  relief  or  restraining  order 
as  it  deems  just  and  proper,  and  in  like  manner  to  make  and  enter  a  decree 
enforcing,  modifying,  and  enforcing  as  so  modified,  or  setting  aside  in  whole  or 
in  part  the  order  of  the  Biard :  the  findings  of  the  Board  [as  to  the  facts]  ivith 
respect  to  questions  of  fact  if  supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  shall  in  like  manner  be  conclusive. 

(g)  The  commencement  of  proceedings  under  subsection  (e)  or  (f )  of  this  sec- 
tion shall  not,  unless  specifically  ordered  by  the  court,  operate  as  a  stay  of  the 
Board's  order. 

(h)  When  granting  appropriate  temporary  relief  or  a  restraining  order,  or 
making  and  entering  a  decree  enforcing,  modifying,  and  enforcing  as  so  modified, 
or  setting  aside  in  whole  or  in  part  an  order  on  the  Board,  as  provided  in  this 
section,  the  jurisdiction  of  courts  sitting  in  equity  shall  not  be  limited  by  the  Act 
entitled  "An  Act  to  amend  the  Judicial  Code  and  to  define  and  limit  the  jurisdic- 
tion of  courts  sitting  in  equity,  and  for  other  purposes",  approved  March  23,  1932 
(U.S.  C.  Supp.  VII,  title  29,  sees.  101-115). 

(i)  Petitions  filed  under  this  Act  shall  be  heard  expeditiously,  and  if  possible 
within  ten  days  after  they  have  been  docketed. 

(j)  The  Board  shall  have  power,  upon  issuance  of  a  comvlaint  as  provided  in 
subsection  (&)  charging  that  any  person  has  engaged  in  or  is  engaging  in  an  unfair 
labor  practice,  to  petition  any  district  court  of  the  United  States  (including  the 
District  Court  of  the  United  States  for  the  District  of  Columbia),  rvithin  any  dis- 
trict ivhcrein  the  unfair  labor  practice  in  question  is  alleged  to  have  occurred  or 
loherein  such  person  resides  or  transacts  business,  for  appropriate  temporary 
relief  or  restraining  order.  Upon  the  filing  of  any  such  petition  the  court  shall 
cause  notice  thereof  to  be  served  upon  such  person,  and  thereupon  shall  have  ex- 
clusive jurisdiction  to  grant  to  the  Board  such  temporary  relief  or  restraining 
order  as  it  deems  just  and  proper. 

( Ic )  Whenever  it  is  charged  that  any  person  has  engaged  in  an  unfair  labor  prac- 
tice tvithin  the  meaning  of  paragraph  (If)  (D)  of  section  S  (b),  the  Board  is  em- 
poivered  and  directed  to  hear  and  determine  the  dispute  out  of  which  such  unfair 
labor  practice  shall  have  arisen  or  to  appoint  an  arbitrator  to  hear  and  determine 
such,  dispute,  unless,  within  ten  days  after  notice  that  such  charge  has  been  filed, 
the  parties  to  such  dispute  submit  to  the  Board  satisfactory  evidence  that  they 
have  adjusted,  or  agreed  upon  methods  for  the  voluntary  adjustment  of,  the  dis- 
pute. Upon  compliance  by  the  parties  to  the  dispute  with  the  decision  of  the  Board 
or  the  arbitrator  appointed  by  the  Board  or  upon  such  voluntary  adjustment  of 
the  dispute,  such  charge  shall  be  dismissed.  The  aicard  of  an  arbitrator  shall  be 
deemed  a  final  order  of  the  Board. 

(l)  Whenever  it  is  charged  that  any  person  has  engaged  in  an  unfair  labor  prac- 
tice ivithin  the  meaning  of  paragraph  4  (A).  (B),  and  (C)  of  section  8  (b),  the 
preliminary  investigation  of  such  charge  shall  be  made  forthwith  and  given  prior- 
ity over  all  other  cases  except  cases  of  like  character  in  the  office  where  it  is  filed 
or  to  which  it  is  referred.  If,  after  such  investigation,  the  officer  or  regional  attor- 
ney to  n'hnm  the  matter  may  be  ref erred  has  reasonable  cause  to  believe  such 
charge  is  true  and  that  a  complaint  should  issue,  he  shall,  on  behalf  of  the  Board, 
petition  any  district  court  of  the  United  States  (including  the  District  Court  of 
the  United  States  for  the  District  of  Columbia)  within  any  district  where  the 
unfair  labor  practice  in  question  has  occurred,  is  alleged  to  have  occurred,  or 
ivhcrein  such  person  resides  or  transacts  business,  for  appropriate  injunctive  re- 
lief pending  the  final  adjudication  of  the  Board  tvith  respect  to  such  matter.  Upon 
the  filing  of  any  such  petition  the  district  court  shall  have  jurisdiction  to  grant 
such  injunctive  relief  or  temporary  restraining  order  as  it  deems  just  and  proper, 
notwithstanding  any  other  provision  of  laiv:  Provided  further.  That  no  temporary 
restraining  order  shall  be  issued  tcithout  notice  unless  a  petition  alleges  that  sub- 
stantial and  irreparable  injury  to  the  charging  party  tcill  be  unavoidable  and  such 
temporary  restraining  order  sJiall  be  effective  for  no  longer  than  five  days  and  will 
become  void  at  the  expiration  of  such  period.  Upon  filing  of  any  .9uch  petition 
the  courts  shall  cavse  notice  thereof  to  be  served  upon  any  person  involved  in  the 
charge  nnd^  such  person,  including  the  charging  party,  shall  be  given  an  oppor- 
tunity to  appear  by  counsel  and  present  any  relevant  testimony :  Provided  fur- 
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ther.  That  for  the  purposes  of  this  subsection  district  courts  shall  be  deemed  to 
have  jurisdiction  of  a  lahor  organization  (i)  in  the  district  in  which  such  organi- 
zation maintains  its  principal  office,  or  (2)  in  any  district  in  which  its  duly  au- 
thorized officers  or  agents  are  engaged  in  promoting  or  protecting  the  interests  of 
employee  members.  The  service  of  legal  process  upon  such  officer  or  agent  shall 
constitute  service  upon  the  labor  organization  and  make  such  organisation  a  party 
to  the  suit.  In  situations  xchere  such  relief  is  appropriate  the  procedure  specified 
herein  shall  apply  to  charges  ivith  respect  to  section  8  (b)   (4)   (D). 

INVESTIGATORY   POWERS 

Sec.  11.  For  the  purpose  of  all  hearings  and  investigations,  which,  in  the  opin- 
ion of  the  Board,  are  necessary  and  proper  for  the  exercise  of  the  powers  vested 
in  it  by  section  9  and  section  10 — 

(1)  The  Board,  or  its  duly  authorized  agents  or  agencies,  shall  at  all  reason- 
able times  have  access  to,  for  the  purpose  of  examination,  and  the  right  to  copy 
any  evidence  of  any  person  being  investigated  or  proceeded  against  that  relates 
to  any  matter  under  investigation  or  in  question.  Any  member  of  the  Board  shall 
have  power  to  issue  subpenas  requiring  the  attendance  and  testimony  to  wit- 
nesses and  the  production  of  any  evidence  that  relates  to  any  matter  under  in- 
vestigation or  in  question,  before  the  Board,  its  member,  agent,  or  agency  con- 
ducting the  hearing  or  investigation.  Any  member  of  the  Board,  or  any  agent 
or  agency  designated  by  the  Board  for  such  purposes,  may  administer  oaths  and 
affirmations,  examine  witnesses,  and  receive  evidence.  Such  attendance  of  wit- 
nesses and  the  production  of  such  evidence  may  be  required  from  any  place  in 
the  United  States  or  any  Territory  or  possession  thereof,  at  any  designated  place 
of  hearing. 

(2)  In  case  of  contumacy  or  refusal  to  obey  a  subpena  issued  to  any  person, 
any  district  court  of  the  United  States  or  the  United  States  courts  of  any  Terri- 
tory or  possessions,  or  the  [Supreme]  District  Court  of  the  United  States  for  the 
District  of  Columbia,  within  the  jurisdiction  of  which  the  inquiry  is  carried  on 
or  within  the  jurisdiction  of  which  said  person  guilty  of  contumacy  or  refusal 
to  obey  is  found  or  resides  or  transacts  business,  upon  application  hy  the  Board 
shall  iiave  jurisdiction  to  issue  to  such  person  an  order  requiring  such  person 
to  appear  before  the  Board,  its  member,  agent,  or  agency,  there  to  produce 
evidence  if  so  ordered,  or  there  to  give  testimony  touching  the  matter  under  in- 
vestigation or  in  question ;  and  any  failure  to  obey  such  order  of  the  court  may 
be  punished  by  said  court  as  a  contempt  thereof. 

(3)  No  person  shall  be  excused  from  attending  and  testifying  or  from  produc- 
ing books,  records,  correspondence,  documents,  or  other  evidence  in  obedience 
to  the  subpena  of  the  Board,  on  the  gi-ound  that  the  testimony  or  evidence  re- 
quired of  him  may  tend  to  incriminate  him  or  subject  him  to  a  penalty  or  for- 
feiture ;  but  no  individual  shall  be  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction,  matter,  or  thing  concerning 
which  he  is  compelled,  after  having  claimed  his  privilege  against  self-incrimina- 
tion, to  testify  or  produce  evidence,  except  that  such  individual  so  testifying 
shall  not  be  exempt  from  prosecution  and  punishment  for  perjury  committed  in 
so  testifying. 

(4)  Complaints,  orders  and  other  process  and  papers  of  the  Board,  its  member, 
agent,  or  agency,  may  be  served  either  personally  or  by  registered  mail  or  by  tele- 
graph or  by  leaving  a  copy  thereof  at  the  principal  office  or  place  of  business  of 
the  person  required  to  be  served.  The  verified  return  by  the  individual  so  serving 
the  same  setting  forth  the  manner  of  such  service  shall  be  proof  of  the  same,  and 
the  return  post  office  receipt  or  telegraph  receipt  therefor  when  registered  and 
mailed  or  telegraphed  as  aforesaid  shall  be  proof  of  service  of  the  same.  Wit- 
nesses summoned  before  the  Board,  its  member,  agent,  or  agency,  shall  be  paid 
the  same  fees  and  mileage  that  are  paid  vdtnesses  in  the  courts  of  the  United 
States,  and  witnesses  whose  depositions  are  taken  and  the  persons  taking  the 
same  shall  severally  be  entitled  to  the  same  fees  as  are  paid  for  like  services  in  the 
courts  of  the  United  States. 

(5)  All  process  of  any  court  to  which  application  may  be  made  under  this  Act 
may  be  sei-ved  in  the  judicial  district  wherein  the  defendant  or  other  person  re- 
quired to  be  served  resides  or  may  be  found. 

(6)  The  several  departments  and  agencies  of  the  Government,  when  directed 
by  the  President,  shall  furnish  the  Board,  upon  its  request,  all  records,  papers 
and  information  in  their  possession  relating  to  any  matter  before  the  Board. 


968 

Sec.  12.  Any  person  who  shall  willfully  resist,  prevent,  impede,  or  interfere 
with  any  member  of  the  Board  or  any  of  its  agents  or  agencies  in  the  perform- 
ance of  duties  pursuant  to  this  Act  shall  be  punished  by  a  fine  of  not  more  than 
$5,000  or  by  imprisonment  for  not  more  than  one  year,  or  both. 

LIMITATIONS 

Sec.  13.  Nothing  in  this  Act  except  as  specifically  provided  for  herein  shall  be 
construed  so  as  either  to  interfere  with  or  impede  or  diminish  in  any  way  the 
right  to  strike,  or  to  affect  the  limitations  or  qualifications  on  that  right. 

Sec.  llf.  Nothing  herein  shall  prohibit  any  individual  employed  as  a  supervisor 
from  becoming  or  remaining  a  member  of  a  labor  organization,  but  no  employer 
subject  to  this  Act  shall  be  compelled  to  deem  individuals  defined  herein  as  super- 
visors as  employees  for  the  purpose  of  any  law,  either  national  or  local,  relating 
to  collective  bargaining. 

Sec  [14]  Ift.  Wherever  the  application  of  tlie  provisions  of  section  [7 (a)  of 
the  National  Industrial  Recovery  Act  (U.S.C,  Supp.  YII,  title  15,  sec.  707(a)) 
as  amended  from  time  to  time,  or  of  section  77  B,  paragraphs  (1)  and  (m)  of  the 
Act  approved  June  7,  1934,  entitled  "An  Act  to  amend  an]  272  of  chapter  10  of 
the  Act  entitled  "An  Act  to  establish  a  uniform  system  of  bankruptcy  throughout 
the  United  States",  approved  July  1,  1898,  and  Acts  amendatory  thereof  and 
supplementary  thereto  [48  Stat.  922,  pars.  (1)  and  (m),  as  amended  from  time 
to  time,  or  of  Public  Resolution  Numbered  44.  approved  June  19,  1934  (48  Stat. 
1183),]  U.S.C. ,  title  10.  sec.  672),  conflicts  with  the  application  of  the  provisions 
of  this  Act,  this  Act  shall  prevail :  Provided.  That  in  any  situation  where  the 
provisions  of  this  Act  cannot  be  validly  enforced,  the  provisions  of  such  other 
Acts  shall  remain  in  full  force  and  effect. 

Sec.  [15]  16.  If  any  provision  of  this  Act,  or  the  application  of  such  provision 
to  any  person  or  circumstances,  shall  be  held  invalid,  the  remainder  of  this  Act, 
or  the  application  of  siich  provision  to  persons  or  circumstances  other  than  those 
as  to  which  it  is  held  invalid,  shall  not  be  affected  thereby. 

Sec.  [16]  17.  This  Act  may  be  cited  as  the  "National  Labor  Relations  Act  of 

ioJ,r\ 

Sec.  102.  No  provisions  of  this  title  shall  be  deemed  to  make  an  unfair  labor 
practice  any  act  which  was  performed  prior  to  the  date  of  the  enactment  of  this 
Act  ifhieh  did  not  constitute  an  unfair  labor  practice  prior  thereto  and  the  pro- 
visions of  section  8{a)  (3)  of  this  title  shall  not  make  an,  unfair  labor  practice 
the  performance  of  any  obligation  under  a  collective-bargaining  agreement 
entered  into  prior  to  the  date  of  the  enactment  of  this  Act  if  the  performance  of 
such  obligation  would  not  have  constituted  an  unfair  labor  practice  under  section 
S{3)  prior  to  the  passage  of  this  title,  unless  such  agreement  was  renewed  or 
exte^ided  subsequent  thereto. 

Sec.  103.  No  provisions  of  this  title  shall  affect  any  certification  of  representa- 
tives or  any  determination  as  to  appropriate  collective-bargaining  unit,  which 
iras  made  under  section  9  prior  to  the  enactment  of  this  title  until  one  year  after 
the  date  of  such  certification  or  if  in  respect  of  ivhieh  a  collective-bargaining 
contract  was  entered  into  prior  to  the  date  of  the  enactment  of  this  title,  until  the 
end,  of  the  contract  period  or  until  one  year  after  the  date  of  its  enactment, 
irhichever  first  occurs. 

TITLE  II 

Mediation  and  Emergencies 

findings  and  policy 

Sec  201.  That  it  is  the  policy  of  the  United  States  that — 

(a)  sound  and  stable  industrial  peace  and  the  advancement  of  the  general 
welfare,  health,  and  safety  of  the  Nation  and  of  tlie  best  interests  of  em- 
ployers and  employees  can  most  satisfactorily  be  secured  by  the  settlement 
of  issues  between  employers  and  employees  through  the  processes  of  con- 
ference and  collective  bargaining  between  employers  and  the  representatives 
of  their  employees ; 

(b)  the  settlement  of  issues  between  employers  and  employees  through 
collective  bargaining  may  be  advanced  by  making  available  full  and  adequate 
governmental  facilities  for  conciliation,  mediation,  and  voluntary  arbitration 
ro  aid  and  encourage  employers  and  the  representatives  of  their  employees 
to  reach   and   maintain   agreements   concerning   rates   of  pay,   hours,    and 
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working  conditions,  and  to  make  all  reasonable  efforts  to  settle  their  dif- 
ferences by  mutual  agreement  reached  through  conferences  and  collective 
bargaining  or  by  such  methods  as  may  be  provided  for  in  any  applicable 
agreement  for  the  settlement  of  disputes ;  and 

(c)   certain  controversies  which  arise  between  parties  to  collective-bargain- 
ing agreements  may  be  avoided  or  minimized  by  making  available  full  and 
adequate  governmental  facilities  for  furnishing  assistance  to  employers  and 
the  representatives  of  their  employees  in  formulating  for  inclusion  within 
such  agreements  provision  for  adequate  notice  of  any  proposed  changes  in 
the  terms  of  such  agreements,  for  the  final  adjustment  of  grievances  or  ques- 
tions regarding  the  application  or  interpretation  of  such  agreements,  and 
other    provisions    designed    to    prevent    the    subsequent    arising    of    such 
controversies. 
Sec.  202.    (a)    There  is  hereby  created  an  independent  agency  to  be  known 
as  the  Federal  Mediation  Service   (herein  referred  to  as  the  "Service").  The 
Service  shall  be  under  the  direction  of  a  Federal  Mediation  Director  (hereinafter 
referred  to  as  the  "Director"),  who  shall  be  appointed  by  the  President  by  and 
with  the  advice  and  consent  of  the  Senate.  The  Director  shall  receive  comiJensa- 
tion  at  the  rate  of  $12,000  per  annum,  together  with  necessary  traveling  and 
subsistence  expenses,  or  per  diem  allowance  in  lieu  thereof,  subject  to  the  pro- 
visions of  law  applicable  thereto,  while  away  from  the  principal  office  of  the 
Service  on  official  business.  The  Director  shall  not  engage  in  any  other  business, 
vocation,  or  employment. 

(b)  The  Director  is  authorized,  subject  to  the  civil-service  laws,  to  appoint 
such  clerical  and  other  personnel  as  may  be  necessary  for  the  execution  of  the 
functions  of  the  Service,  and  shall  fix  their  compensation  in  accordance  with  the 
Classififlcation  Act  of  1923,  as  amended,  and  may,  without  regard  to  the  provision 
of  the  civil-service  laws  and  the  Classification  Act  of,1923,  as  amended,  appoint 
and  fix  the  compensation  of  such  conciliators  and  mediators  as  may  be  necessary 
to  carry  out  the  functions  of  the  Service.  The  Director  is  authorized  to  make 
such  expenditures  for  supplies,  facilities,  and  services  as  he  deems  necessary. 
Such  expenditures  shall  be  allowed  and  paid  upon  presentation  of  itemized 
vouchers  therefor  approved  by  the  Director  or  by  any  employee  designated  by 
him  for  that  purijose. 

(c)  The  principal  office  of  the  Service  shall  be  in  the  District  of  Columl)ia,  but 
the  Director  may  establish  regional  offices  convenient  to  localities  in  which  labor 
controversies  are  likely  to  arise.  The  Director  may  by  order,  subject  to  revoca- 
tion at  any  time,  delegate  any  authority  and  discretion  conferred  upon  him  by 
this  Act  to'  any  regional  director,  or  other  officer  or  employee  of  the  Service.  The 
Director  may  establish  suitable  procedures  for  cooperation  with  State  and  local 
mediation  agencies. 

(d)  All  mediation  and  conciliation  functions  of  the  Secretary  of  Labor  or  the 
United  States  Conciliation  Service  under  section  8  of  the  Act  entitled  "An  Act  to 
create  a  Department  of  Labor",  approved  March  4.  1913  (U.S.C,  title  29.  sec. 
51).  and  all  functions  of  the  United  States  Conciliation  Service  under  any  other 
law  are  hei-eby  transferred  to  the  Federal  Mediation  Service,  together  with  the 
personnel,  records,  and  unol)ligated  balances  of  appropriations,  allocations,  or 
other  funds  of  the  United  States  Conciliation  Service.  Such  transfer  shall  take 
effect  upon  the  sixtieth  day  after  the  date  of  enactment  of  this  Act.  Sucli  transfer 
shall  not  affect  any  proceedings  pending  before  the  United  States  Conciliation 
Service  or  any  certification,  order,  rule,  or  regulation  theretofore  made  by  it  or  by 
the  Secretary  of  Labor.  The  Director  and  the  Service  shall  not  be  subject  in 
any  way  to  the  jurisdiction  or  authority  of  the  Secretary  of  Labor  or  any  official 
or  division  of  the  Department  of  Labor. 

FUXCTIOXS  OF  ^rEDIATION   SEKVICE 

Sec.  203.  (a)  It  shall  be  the  duty  of  the  Service,  in  order  to  prevent  or  minimize 
interruptions  of  the  free  flow  of  commerce  growing  out  of  labor  disputes,  to  assist 
parties  to  labor  disputes  in  industries  affecting  commerce  to  settle  such  disputes 
through  conciliation  and  mediation. 

(1))  The  Service  may  proffer  its  services  in  any  labor  dispute  in  any  industry 
affecting  commerce,  either  upon  its  own  motion  or  upon  the  request  of  one  or 
more  of  the  parties  to  the  dispute,  whenever  in  its  judament  such  dispute  threat- 
ens to  cause  a  substantial  interruption  of  commerce.  The  Director  and  the  Serv- 
ice are  directed  to  avoid  attempting  to  mediate  disputes  which  would  have  only  a 
minor  effect  on  interstate  commerce  if  State  or  other  conciliation  services  are 
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available  to  the  parties.  Whenever  the  Service  does  proffer  its  services  in  any 
dispute  it  shall  be  the  duty  of  the  Service  promptly  to  put  itself  in  communica- 
tion with  the  parties  and  to  use  its  best  efforts,  by  mediation  and  conciliation, 
to  bring  them  to  agreement. 

(c)  If  the  Service  is  not  able  to  bring  the  parties  to  agreement  by  mediation 
or  conciliation  within  a  reasonable  time,  it  shall  seek  to  induce  the  parties  vol- 
untarily to  submit  the  controversy  to  arbitration :  Provided,  That  the  failure 
or  refusal  of  either  party  to  agree  to  arbitration  shall  not  be  deemed  to  be  a 
violation  of  any  duty  or  obligation  imposed  by  this  Act.  Upon  the  request  of 
the  parties  to  the  dispute  the  Service  shall  cooperate  with  the  parties  in  formu- 
lating an  agreement  for  the  arbitration  of  the  dispute,  in  selecting  an  arbitrator 
of  arbitratoi-s,  and  in  making  such  other  arrangements  and  in  taking  such 
other  action  as  may  be  necessary  to  provide  for  the  voluntary  arbitration  of 
the  dispute.  When  any  labor  dispute  in  an  industry  affecting  commerce  is  sub- 
mitted to  arbitration  pursuant  to  the  suggestion  of  the  Service  upon  this  sub- 
section, the  Service,  upon  the  request  of  the  parties  to  the  arbitration  proceed- 
ing, shall  pay  so  much  of  the  compensation  of  the  arbitrator  or  arbitrators 
and  of  the  cost  of  reporting  and  preparing  the  transcript  of  the  proceedings 
as  does  not  exceed  $500  in  the  aggregate  in  any  one  case.  Any  officer  or  em- 
ployee of  the  Service  designated  by  the  Director  is  authorized  to  take  acknowl- 
edgments of  agreements  to  arbitrate.  If  arbitration  at  the  suggestion  of  the 
Service  is  refused  by  one  or  both  parties,  the  Director  shall  at  once  notify  the 
President  and  both  parties  to  the  controversy,  in  writing,  that  its  efforts  at 
mediation  and  conciliation  have  failed. 

(d)  Final  adjustment  by  a  method  agreed  upon  by  the  parties  is  hereby  de- 
clared to  be  the  desirable  method  for  settlement  of  grievance  disputes  arising 
over  the  application  or  interpretation  of  an  existing  collective-bargaining  agree- 
ment. The  Service  is  directed  to  make  its  conciliation  and  mediation  services 
availalile  in  the  settlement  of  such  grievance  disputes  only  as  a  last  resort  and 
in  exceptional  cases.  Accordingly,  whenever  the  Service,  in  its  discretion,  prof- 
fers its  services  in  such  a  grievance  dispute,  the  Serv-ice  shall  emphasize  to  the 
parties  involved  their  obligation  under  this  Act  to  provide  in  their  agreements 
tor  the  final  adjustment  of  such  grievance  disputes,  and  shall,  before  attempting 
other  methods  of  settlement,  endeavor  to  induce  the  parties  to  agree  to  submit 
such  dispute  to  an  umpire  or  adjustment  board  or  other  agency  empowered 
to  make  a  decision  final  and  binding  upon  both  i>arties. 

Sec.  204.  (a)  In  order  to  prevent  or  minimize  interruptions  of  the  free  flow  of 
commerce  growing  out  of  labor  disputes,  employers  and  employees  and  their  rep- 
resentatives, in  any  industry  affecting  commerce,  shall — 

(1)  exert  every  reasonable  effort  to  make  and  maintain  agreements  con- 
cerning rates  of  pay.  hours,  and  working  conditions,  including  provision  for 
adequate  notice  of  any  proposed  change  in  the  terms  of  such  agreements 
and  provision  for  the  final  adjustment  of  questions  regarding  the  application 
or  interpretation  of  such  agreements  : 

(2)  whenever  a  dispute  arises  over  the  terms  or  application  of  a  collective- 
bargaining  agreement  and  a  conference  is  requested  by  a  party  or  prospective 
party  thereto,  arrange  promptly  for  such  a  conference  to  be  held  and  endeavor 
in  such  conference  to  settle  such  dispute  expeditiously  ;  and 

(3)  in  case  such  dispute  is  not  settled  by  conference,  cooperate  fully  and 
promptly  in  such  procedures  as  may  be  undertaken  by  the  Service  under 
this  Act  for  the  purpose  of  aiding  in  a  settlement  of  the  dispute. 

Sec.  205.  (a)  There  is  hereby  created  a  National  Labor-Management  Panel 
which  shall  be  composed  of  twelve  members  appointed  by  the  President,  six  of 
whom  shall  be  selected  from  among  persons  outstanding  in  the  field  of  manage- 
ment and  six  of  whom  shall  be  selected  from  among  persons  outstanding  in  the 
field  of  labor.  Each  member  shall  hold  office  for  a  term  of  three  years,  except 
that  any  member  appointed  to  fill  a  vacancy  occurring  prior  to  the  expiration  of 
the  term  for  which  his  predecessor  was  appointed  shall  be  appointed  for  the 
remainder  of  such  term,  and  the  temis  of  office  of  the  members  first  taking  office 
shall  expire,  as  deisgnated  by  the  President  at  the  time  of  appointment,  four 
at  the  end  of  the  first  year,  foiir  at  the  end  of  the  second  year,  and  four  at  the  end 
of  the  third  year  after  the  date  of  appointment.  Members  of  the  panel,  when 
serving  on  business  of  the  panel,  shall  be  ijaid  compensation  at  the  rate  of  ."?25 
Tier  day,  and  shall  also  be  entitled  to  receive  an  allowance  for  actual  and  necessary 
travel  and  subsistence  expenses  while  so  serving  away  from  their  places  of  resi- 
dence. 
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fb)  It  shall  be  the  duty  of  the  panel,  at  the  request  of  the  Director,  to  advise 
in  the  avoidance  of  idustrial  controversies  and  the  manner  in  which  mediation 
and  voluntary  arbitration  shall  be  administered  particularly  with  reference  to 
controversies  affecting  general  welfare  of  the  country. 

NATIONAL   EMEBGEXCIES 

Sec.  206.  Whenever  in  the  opinion  of  the  Attorney  General  of  the  United 
States,  a  threatened  or  actual  strike  or  lock-out  affecting  substantially  an  entire 
industry  engaged  in  trade,  commerce,  transportation,  transmission,  or  communi- 
cation among  the  several  States,  or  with  foreign  nations  or  engaged  in  the  produc- 
tion of  goods  for  commerce  will,  if  permitted  to  occur  or  to  continue,  imperil 
the  national  health  or  safety,  he  may  appoint  a  board  of  inquiry  to  inquire  into 
the  issues  involved  in  the  dispute  and  to  make  a  written  report  to  him  within 
such  time  as  he  shall  prescribe.  Such  report  shall  include  a  statement  of  the 
facts  with  respect  to  the  dispute,  including  the  respective  positions  of  the  parties 
but  shall  not  contain  any  recommendations.  The  Attorney  General  shall  file  a  copy 
of  such  report  with  the  Federal  Mediation  Service  and  shall  make  its  contents 
available  to  the  public. 

Sec.  207.  (a)  A  board  of  inquiry  shall  be  composed  of  a  chairman  and  such 
other  members  as  the  Attorney  General  shall  determine,  and  shall  have  power  to 
sit  and  act  in  any  place  within  the  United  States  and  to  conduct  such  hearings 
either  in  public  or  in  private,  as  it  may  deem  necessary  or  proper,  to  ascertain 
the  facts  with  respect  to  the  causes  and  circumstances  of  the  dispute. 

(b)  Members  of  a  board  of  inquiry  shall  receive  compensation  at  the  rate  of 
$.50  for  each  day  actually  spent  by  them  in  the  work  of  the  board,  together  with 
necessary  travel  and  subsistence  expenses. 

(c)  For  the  purpose  of  any  hearing  or  inquiry  conducted  by  any  board  ap- 
pointed under  this  title,  the  provisions  of  sections  9  and  10  (relating  to  the 
attendance  of  witnesses  and  the  production  of  books,  papers,  and  documents)  of 
the  Federal  Trade  Commission  Act  of  September  16,  1914,  as  amended  (U.S.C. 
19,  title  15,  sees.  49,  50,  as  amended),  and  hereby  made  applicable  to  the  powers 
and  duties  of  such  board. 

Sec.  208.  (a)  Upon  receiving  a  report  from  a  board  of  inquii-y,  the  Attorney 
General  may,  in  the  name  of  the  United  States,  petition  any  district  court  of 
the  United  States  having  jurisdiction  of  the  parties  to  enjoin  such  strike  or  lock- 
out, or  the  continuing  thereof,  and  if  the  court  finds  that  such  threatened  or  actual 
strike  or  lock-out — 

(i)  affects  substantially  an  entire  industry  engaged  in  trade,  commerce, 
transportation,  transmission,  or  communication  among  the  several  States 
or  with  foreign  nations,  or  engaged  in  the  production  of  goods  for  commerce ; 
and 

(ii)  if  permitted  to  occur  or  to  continue,  will  imperil  the  national  health 
or  safety,  it  shall  have  jurisdiction  to  enjoin  any  such  strike  or  lock-out,  or 
the  continuing  thereof,  arui  to  make  such  other  orders  as  may  be  appropriate. 

(b)  In  any  case,  the  provisions  of  the  Act  of  March  23,  1932,  entitled  "An  Act 
to  amend  the  Judicial  Code  and  to  define  and  limit  the  jurisdiction  of  courts 
sitting  in  equity,  and  for  other  puriJOses",  shall  not  be  applicable. 

(c)  The  order  or  orders  of  the  court  shall  be  subject  to  review  by  the  appro- 
priate circuit  court  of  appeals  and  by  the  Supreme  Court  upon  writ  of  certiorari 
or  certification  as  provided  in  sections  239  and  240  of  the  Judicial  Code,  as 
amended  (U.S.C,  title  29,  sees.  346  and  347). 

Sec.  209.  (a)  Whenever  a  district  court  has  issued  an  order  under  section  208 
enjaining  acts  or  practices  which  imperil  or  threaten  to  imperil  the  national 
health  or  safety,  it  shall  be  the  duty  of  the  parties  to  the  labor  dispute  giving 
rise  to  such  order  to  make  every  effort  to  adjust  and  settle  their  differences,  with 
the  assistance  of  the  Federal  Mediation  Service  created  by  this  Act.  Neither 
party  shall  be  imder  any  duty  to  accept,  in  whole  or  in  part,  any  proposal  of 
settlement  made  by  the  Mediation  Service. 

(b)  Upon  the  issuance  of  such  order,  the  Attorney  General  shall  reconvene 
the  board  of  inquiry  which  has  previously  reported  with  respect  to  the  dispute. 
At  the  end  of  a  sixty-day  period  (unless  the  dispute  has  been  settled  by  that 
time),  the  board  of  inquiry  shall  report  to  the  Attorney  General  the  current  posi- 
tion of  the  parties  to  the  dispute  and  the  efforts  which  have  been  made  for  settle- 
ment. The  Attorney  General  shall  make  such  report  available  to  the  public. 
The  National  Labor  Relations  Board,  within  the  succeeding  fifteen  days,  shall 
take  a  secret  ballot  of  the  employees  of  each  employer  involved  in  the  dispute 
on  the  question  of  whether  they  wish  to  accept  the  final  offer  of  settlement  made 
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by  their  employer  and  shall  certify  the  results  thereof  to  the  Attorney  General 
witliin  five  days  thereafter. 

Sec.  210.  Upon  the  certification  of  the  results  of  such  ballot  or  upon  a  settle- 
ment being  reached,  whichever  happens  sooner,  the  Attorney  General  shall  move 
the  court  to  discharge  the  injunction,  which  motion  shall  then  be  granted  and  the 
injunction  discharged.  When  such  motion  is  granted,  the  Attorney  General 
shall  submit  to  the  President  a  full  and  comprehensive  report  of  the  proceedings, 
including  the  findings  of  the  board  of  inquiry  and  the  ballot  taken  by  the  Na- 
tional Labor  Relations  Board.  The  President  shall  transmit  such  report  together 
with  such  recommendations  as  he  may  see  fit  to  take,  to  the  Congress  for  con- 
sideration and  appropriate  action. 

Sec.  211.  (a)  For  the  guidance  and  information  of  interested  representatives 
of  employers,  employees,  and  the  general  public,  the  Bureau  of  Labor  Statistics 
of  the  Department  of  Labor  shall  maintain  a  file  of  copies  of  (1)  all  available 
agreements  reached  as  a  result  of  mediation,  conciliation,  and  arbitration  of  labor 
disputes ;  (2)  all  available  arbitration  agreements  and  awards  in  labor  disputes  ; 
and  (3)  any  other  available  collective-bargaining  agreements  between  employers 
and  employees.  Such  file  shall  be  open  to  inspection  under  appropriate  condi- 
tions prescribed  by  the  Secretary  of  Labor,  except  that  no  specific  information 
submitted  in  confidence  shall  be  disclosed. 

(b)  The  Bureau  of  Labor  Statistics  in  the  Department  of  Labor  is  authorized 
to  furnish  upon  request  of  the  Service,  or  employers,  employees,  or  their  repre- 
sentatives, all  available  data  and  factual  information  which  may  aid  in  the 
settlement  of  any  labor  dispute,  except  that  no  specific  information  submitted 
in  confidence  shall  be  disclosed. 

EXEMPTION    OF    RAILWAY    LABOR    ACT 

Sec.  212.  The  provisions  of  this  title  shall  not  be  applicable  with  respect  to  any 
matter  which  is  subject  to  the  provisions  of  the  Railway  Labor  Act,  as  amended 
from  time  to  time. 

TITLE   III 

SUITS    BY   AND    AGAINST    LABOE   ORGANIZATIONS 

Sec.  301.  (a)  Suits  for  violation  of  contracts  concluded  as  the  result  of  collec- 
tive bargaining  between  an  employer  and  a  labor  organization  representing  em- 
ployees in  an  industry  affecting  commerce  as  defined  in  this  Act  may  be  brought 
in  any  district  court  of  the  United  States  having  jurisdiction  of  the  parties, 
witliout  respect  to  the  amount  in  controversy  or  without  regard  to  the  citizenship 
of  the  parties. 

(b)  Any  labor  organization  which  represents  employees  in  an  industry  affect- 
ing commerce  as  defined  in  this  Act  may  sue  or  be  sued  in  its  common  name  in  the 
courts  of  the  United  States :  Provided,  That  any  money  judgment  against  such 
lal)or  organization  shall  be  enforceable  only  against  the  organizations  as  an  entity 
and  against  its  assets,  and  shall  not  be  enforceable  against  any  individual  member 
or  his  assets. 

(c)  For  the  purpo.ses  of  this  section  district  courts  shall  be  deemed  to  have 
jurisdiction  of  a  labor  organization  (1)  in  the  district  in  which  such  organization 
maintains  its  principal  office,  or  (2)  in  any  district  in  which  its  duty  authorized 
officers  or  agents  are  engaged  in  promoting  or  protecting  the  interests  of  em- 
ployee members.  The  service  of  legal  process  upon  siich  officer  or  agent  shall  con- 
stitute service  upon  the  labor  organization,  and  make  such  organization  a  party 
to  the  suit. 

TITLE    IV 

creation  of  JOINT  COMMITTEE  TO  STUDY  AND  REPORT  ON  BASIC  PROBLEMS  AFFECTING 
FRIENDLY    LABOR    RELATIONS     AND    PRODUCTIVITY 

Sec.  401.  There  is  hereby  established  a  joint  congressional  committee  to  be 
known  as  the  Joint  Committee  on  Labor  Management  Relations  (hereafter 
referred  to  as  the  committee),  and  to  be  composed  of  seven  Members  of  the 
Senate  Committee  on  Labor  and  Public  Welfare,  to  be  appointed  by  the  President 
pro  tempore  of  the  Senate,  and  seven  Members  of  the  House  of  Representatives 
Committee  on  Education  and  Labor,  to  be  appointed  by  the  Speaker  of  the  House 
of  Representatives.  A  vacancy  in  membership  of  the  committee  shall  not  affect 
the  powers  of  the  remaining  members  to  execute  the  functions  of  the  committee, 
and  shall  be  filled  in  the  same  manner  as  the  original  selection.  The  committee 
shall  select  a  chairman  and  a  vice  chairman  from  among  its  members. 
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Sec.  402.  The  committee,  acting  as  a  whole  or  by  subcommittee,  shall  conduct 
a  thorough  study  and  investigation  of  the  entire  field  of  labor-management  rela- 
tions, including  but,  not  limited  to — 

(1)  the  means  by  which  permanent  friendly  cooperation  between  em- 
ployers and  employees  and  stability  of  labor  relations  may  be  secured  through- 
out the  United  States ; 

(2)  the  means  by  which  the  individual  employee  may  achieve  a  greater 
productivity  and  higher  wages,  including  plans  for  guaranteed  annual  wages, 
incentive  profit-sharing  and  bonus  systems ; 

(3)  the  internal  organization  and  administration  of  labor  unions,  with 
special  attention  to  the  impact  on  individuals  of  collective  agreements  re- 
quiring membership  in  unions  as  a  condition  of  employment ; 

(4)  the  labor  relations  policies  and  practices  of  employers  and  associations 
of  employers ; 

(5)  the  desirability  of  welfare  funds  for  the  benefit  of  employees  and  their 
relation  to  the  social-security  system  ; 

(6)  the  methods  and  procedures  for  best  carrying  out  the  collective- 
bargaining  processes,  with  special  attention  to  the  effects  of  industry-wide 
or  regional  bargaining  upon  the  national  economy  ; 

(7)  the  administration  and  operation  of  existing  Federal  laws  relating  to 
labor  relations ;  and 

(8)  such  other  problems  and  subjects  in  the  field  of  labor-management 
i-elations  as  the  committee  deems  appropriate. 

Sec.  403.  The  committee  shall  report  to  the  Senate  and  the  House  of  Repre- 
sentatives not  later  than  February  15,  1948,  the  results  of  its  study  and  investi- 
gation, together  with  such  recommendations  as  to  necessary  legislation  and  such 
other  recommendations  as  it  may  deem  advisable. 

Sec.  404.  The  committee  shall  have  the  power,  without  regard  to  the  civil- 
service  laws  and  the  Classification  Act  of  1923,  as  amended,  to  employ  and  fix 
the  compensation  of  such  officers,  experts,  and  employees  as  it  deems  necessary 
for  the  performance  of  its  duties,  including  consultants  who  shall  receive  com- 
pensation at  a  rate  not  to  exceed  $35  for  each  day  actually  spent  by  them  in 
the  work  of  the  committee,  together  with  their  necessary  travel  and  subsistence 
expenses.  The  committee  is  further  authorized,  with  the  consent  of  the  head  of 
the  department  or  agency  concerned  to  utilize  the  services,  information,  facili- 
ties, and  personnel  of  all  agencies  in  the  executive  branch  of  the  Government  and 
may  request  the  governments  of  the  several  States,  i-epresentatives  of  business 
industry,  finance,  and  labor,  and  such  other  persons,  agencies,  organizations,  and 
instrumentalities  as  it  deems  appropriate  to  attend  its  hearings  and  to  give  and 
present  information,  advice,  and  recommendations. 

Sec.  405.  The  committee,  or  any  subcommittee  thereof,  is  authorized  to  hold 
such  hearings ;  to  sit  and  act  at  such  times  and  places  during  the  sessions, 
recesses,  and  adjourned  periods  of  the  Eightieth  Congress ;  to  require  by  sub- 
pena  or  otherwise  the  attendance  of  such  witnesses  and  the  production  of  such 
books,  papers,  and  documents ;  to  administer  oaths ;  to  take  such  testimony ;  to 
have  such  printing  and  binding  done ;  and  to  make  such  expenditures  within  the 
amount  appropriated  therefor ;  as  it  deems  advisable.  The  cost  of  stenographic 
services  in  reporting  such  hearings  shall  not  be  in  excess  of  25  cents  per  one 
hundred  words.  Subpenas  shall  be  issued  under  the  signature  of  the  chairman 
or  vice  chairman  of  the  committee  and  shall  be  served  by  any  person  designated 
by  them. 

Sec.  406.  The  members  of  the  committee  shall  be  reimbursed  for  travel,  sub- 
sistence, and  other  necessary  expenses  incurred  by  them  in  the  performance  of 
the  duties  vested  in  the  committee,  other  than  expenses  in  connection  with  meet- 
ings of  the  committee  held  in  the  District  of  Columbia  during  such  times  as  the 
Congress  is  in  session. 

Sec.  407.  There  is  hereby  authorized  to  be  appropriated  the  sum  of  $150,000,  or 
so  much  thereof  as  may  be  necessary,  to  carry  out  the  provisions  of  this  title,  to  be 
disbursed  by  the  Secretary  of  the  Senate  on  vouchers  signed  by  the  chairman. 

TITLE  V 

DEFINITIONS 

Sec.  501.  When  used  in  this  Act — 

(1)  The  term  "industry  affecting  commerce"  means  any  industry  or  activity 
in  commerce  or  in  which  a  labor  dispute  would  burden  or  obstruct  commerce 
or  tend  to  burden  or  obstruct  commerce  or  the  free  flow  of  commerce. 
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(2)  The  term  "strike"  includes  any  strike  or  other  concerted  stoppage  of  work 
h.v  employees  (including  a  stoppage  by  reason  of  the  expiration  of  a  collective- 
bargaining  agreement)  and  any  concerted  slow-down  or  other  concerted  inter- 
ruption of  operations  by  employees. 

(3)  The  terms  "commerce",  "labor  disputes",  "employer",  "employee",  "labor 
organization",  "person",  and  "supervisor"  shall  have  the  same  meaning  as  when 
used  in  the  National  Labor  Relations  Act  as  amended  by  this  Act. 

SAVING   PROVISION 

Sec.  502.  Nothing  in  this  Act  shall  be  construed  to  require  an  individual  em- 
ployee to  render  labor  or  service  without  his  consent,  nor  shall  anything  in  this 
Act  be  construed  to  make  the  quitting  of  his  labor  by  an  individual  employee 
an  illegal  act ;  nor  shall  any  court  issue  any  process  to  compel  the  performance 
by  an  individual  employee  of  such  labor  or  service,  without  his  consent ;  nor  shall 
the  quitting  of  labor  by  an  employee  or  employees  in  good  faith  because  of  ab- 
normally dangerous  conditions  for  work  at  the  place  of  employment  of  such 
employee  or  employees  be  deemed  a  strike  under  this  Act. 

SEPARABILITY 

Sec.  503.  If  any  provision  of  this  Act,  or  the  application  of  such  provision  to 
any  person  or  circumstance,  shall  be  held  invalid,  the  remainder  of  this  Act,  or 
the  application  of  such  provision  to  other  persons  or  circumstances  than  those 
to  which  it  is  held  shall  not  be  affected  thereby. 

SHORT  TITLE 

Sec.  504.  This  Act  may  be  cited  as  the  "Federal  Labor  Relations  Act  of  1947". 

SEPARATE  REPORT  OF  SENATOR  ELBERT  D.  THOMAS 

OF  UTAH 

The  remaining  field  to  conquer  in  labor  relations  is  that  there  be  no 
enemies  among  ximericans.  Under  laissez  faire,  a  reduction  of  per- 
petual siege  by  oppressor  against  oppressed  was  impossible.  Under 
the  National  tabor  Relations  Acts,  and  other  acts  which  I  helped  to 
create,  industry  and  labor  began  to  consider  their  relations.  For  the 
first  time,  in  many  instances,  the  individual  person  began  to  count  for 
something;  management  and  labor  came  to  regard  one  another  as 
human  beings  having  feelings,  ambitions,  and  aims  in  life,  rather  than 
as  masters  and  servants.  Malice  was  rife,  then,  years  ago.  Today  in 
the  course  of  our  hearings  there  was  but  one  isolated  example  of  seem- 
ingly incurable  ill  feeling. 

Such  dislocations  as  we  have  had  came,  not  because  the  pendulum 
had  swung  too  far,  but  because  that  great  universal  destroyer  of 
everything,  war,  wielded  its  cold  saber  across  the  face  of  our  American 
life,  laying  waste  to  old  budgets,  economies,  savings,  and  surpluses. 
So  bad  was  the  distortion  that  the  exodus  of  armies  of  teachers  from 
their  schoolrooms,  not  to  return,  though  it  may  be  the  best  laiown,  is 
not  the  only  example.  Perplexed,  farmers  speak  against  their  natural 
friends— the  laborers.  It  is  not  difficult  to  stir  up  ill  feeling.  The  war 
is  over,  products  and  services  are  high  and  scarce,  the  interest  on  the 
war  debt  is  a  dead  horse  that  must  be  paid  for  but  never  enjoyed,  and 
people  are  restless. 

Some  otherwise  good  people  have  worked  themselves  up  even  into  a 
state  of  mental  civil  war. 

It  was  natural  that  the  fierce  dislocations,  of  war  brought  about  a 
succession  of  labor  demands.  Some  attempt  at  equalizing  had  to  fol- 
low such  a  serious  deflection.  It  is  only  when  segments  of  our  national 
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life,  in  trying  to  retain  their  meager  standards,  have  to  be  conspic- 
uous about  it  and  cause  inconvenience  to  numbers  of  their  fellow 
Americans,  that  they  are  unfortunate.  For  in  such  circumstances  an 
o]3portunists'  heaven  is  created. 

Fortunately,  however,  in  this  committee's  deliberations  there  was 
little  if  any  emotionalism,  and  no  desire  to  punish.  Some  of  us,  know- 
ing that  authors  had  gone  far  afield  even  admittedly  so  in  some  in- 
stances simply  to  have  something  before  us,  set  about  in  earnest  to 
salvage  all  that  we  could.  We  softened  some  of  the  harsh  proposals, 
and  when  a  composite  bill,  as  toned  down,  was  presented  to  us  for 
further  consideration,  we  then  operated  on  that  one  too,  and  reduced 
its  restrictions  to  a  wholesome  degree. 

It  is  not  difficult  to  account  for  such  success  as  was  achieved  within 
the  committee.  The  subject  was  in  relatively  good  hands.  Few  men 
who  understand  labor's  eternal  struggle  and  who  appreciate  the  mean- 
ing of  labor  law  can,  in  conscience,  join  in  a  reckless  or  irresponsible 
movement  to  blacken  labor  in  a  stroke.  The  personnel  of  this  com- 
mittee are  experienced  in  their  field.  To  this  happy  fact  much  is  owed. 

This  individual  report  is  required  to  make  the  record  clear  on  one 
point.  In  announcing  that  I  would  report  the  bill  out  I  reserved  the 
right  to  oppose  the  bill  on  the  floor.  The  good  fight  must  continue, 
on  the  floor  and  in  conference. 

It  would  make  better  sense  not  to  lump  unrelated  subjects  into  one 
omnibus  bill.  "When  it  was  made  manifiest,  however,  that  it  was  the 
desire  of  those  now  in  the  majority  in  both  Houses  of  Congress,  thus 
to  mass  labor  bills,  I  did  not  oppose  giving  them  this  responsibility. 

I  believe  the  majority  party  acted  unwisely  in  not  following  my 
suggestion  of  several  bills  for  several  subjects.  But  this  committee 
went  to,  and  stayed  at,  work.  As  a  result  certainly  not  the  whole 
good  but  much  good  has  been  done.  When  we  had  finished,  and  all 
possible  concessions  had  been  made,  and  the  work  was  done,  a  work 
in  which  we  all  had  participated,  there  was  only  one  thing  to  do,  and 
that  was  to  place  the  product  on  the  calendar,  because  the  whole 
Senate  has  the  right  and  the  duty  to  consider  the  subject. 

Elbert  D.  Thomas. 

SUPPLEMENTAL  VIEWS  ON  S.  1128 

The  undersigned  members  of  the  Committee  on  Labor  and  Public 
Welfare  support  the  provisions  of  S.  1126  as  reported  by  the  com- 
mittee and  believe  that  it  represents  a  substantial  improvement  in 
the  legislation  dealing  with  labor  relations  and  the  problem  of  strikes. 
We  do  this  even  though  in  many  instances  we  prefei»the  stronger  and 
clearer  language  which  was  modified  by  the  committee  by  a  closely 
divided  vote.  A  typical  instance  is  the  language  now  in  the  bill  estab- 
lishing the  standard  for  review  by  the  courts  of  findings  of  fact 
amendments  on  many  of  these  issues,  because  we  believe  it  is  desirable 
that  Senate  consideration  be  concentrated  on  a  few  major  changes 
which  we  believe  to  be  essential. 

The  bill  as  reported  is  a  substantial  step  forward  in  correcting  many 
injustices,  imposing  responsibilities  on  unions,  improving  procedures 
in  mediation  and  collective  bargaining,  and  placing  relations  between 
employers  and  employees  on  a  more  equal  bases.  However,  we  feel  that 
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certain  definite  evils  are  not  covered  at  all,  or  covered  inadequately, 
because  the  committee  eliminated  several  important  provisions  from 
the  draft  bill,  usually  by  a  vote  of  7  to  6.  Two  of  these  provisions  were 
contained  in  the  Case  bill  and  approved  by  the  Senate  last  year.  In 
order  to  correct  these  deficiencies,  it  is  our  intention  either  to  offer  or 
support  on  the  Senate  floor  four  amendments  to  S.  1126,  as  follows : 

1.  Coercion  by  Unions 

An  amendment  to  make  it  an  unfair  labor  practice  for  employees  or 
unions  "to  interfere  with,  or  coerce,  employees  in  the  exercise  of  the 
rights  guaranteed  in  section  7"  of  the  National  Labor  Relations  Act. 
It  is  now  an  unfair  labor  practice  for  employers  to  so  interfere  with, 
restrain,  or  coerce.  Since  this  bill  establishes  the  principle  of  unfair 
labor  practices  on  the  part  of  unions,  we  can  see  no  reason  whatever 
why  they  should  not  be  subject  to  the  same  rules  as  the  employers. 
The  committee  heard  many  instances  of  union  coercion  of  employees 
such  as  that  brought  about  by  threats  of  reprisal  against  employees 
and  their  families  in  the  course  of  organizing  campaigns;  also  direct 
interference  by  mass  picketing  and  other  violence.  Some  of  these  acts 
are  illegal  under  State  law,  but  we  see  no  reason  why  they  should  not 
also  constitute  unfair  labor  practices  to  be  investigated  by  the  Na- 
tional Labor  Relations  Board,  and  at  least  deprive  the  violators  of  any 
protection  furnished  by  the  Wagner  Act.  We  believe  that  the  freedom 
of  the  individual  workman  should  be  protected  from  duress  by  the 
union  as  well  as  from  duress  by  the  employer. 

Text  of  this  amendment  follows : 

On  page  14,  line  6,  after  the  word  "coerce",  insert  the  following 
"(A)  employees  in  the  exercise  of  the  rights  guaranteed  in  section  7; 
or  (B)" 

2.  More  ArroNOMY  for  Local  Unions 

An  amendment  in  three  parts  to  restore  to  union  locals  autonomy 
in  the  exercise  of  their  bargaining  rights,  and  thus  check  the  trend 
toward  Nation-wide  bargaining  which  threatens  the  public  welfare 
by  making  possible  the  stoppage  of  an  entire  industry.  These  amend- 
ments require  the  Board  to  certify  as  bargaining  agent  unions 
containing  only  the  employees  of  a  single  employer,  or  of  different 
employers  in  the  same  metropolitan  district  or  country,  thus  prevent- 
ing the  certification  of  a  national  or  international  union.  Of  course, 
the  union  certified  may  be  affiliated  with  such  a  national  or  interna- 
tional  union.  The  amendment  further  prevents  the  NLRB  from 
treating  industrj^-w^ide  associations  of  employers  as  a  single  employer, 
and  the  employer  unit  becomes  the  largest  unit  permitted  for  collec- 
tive bargaining  purposes.  The  amendment  further  makes  it  an  unfair 
labor  practice  for  a  national  or  international  union  to  coerce  any 
local  union  to  sign  or  not  to  sign  a  proposed  collective-bargaining 
agreement. 

The  amendment  does  not  outlaw  industry-wide  or  area-wide  bar- 
gaining as  does  the  House  bill.  It  merely  carries  out  the  original 
intent  of  the  Wagner  Act  and  gives  the  employees  of  each  employer 
the  right  to  settle  with  their  own  employer.  Thus  Nation-wide  bar- 
gaining may  be  authorized  by  the  unions,  say,  in  the  coal  fields,  but 
if  any  local  becomes  dissatisfied  it  may  withdraw  and  sign  up  with  its 
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own  employer  just  as  employers  today  may  withdraw  from  an  em- 
ployers- association  and  sign  up  with  their  own  employees.  It  seems 
essential  to  us  that  the  trend  toward  Nation-wide  bargaining  be 
checked  and  that  local  employees  be  given  some  freedom  from  the 
arbitrary  dictates  of  the  leaders  of  national  unions. 

The  committee  in  particular  heard  testimony  with  regard  to  the 
United  Steel  Workers,  in  which  field  it  has  been  customary  to  certify 
the  international  union  as  bargaining  agent.  Hundreds  of  unnecessary 
strikes  were  called  last  year  because  the  international  union  officers 
foi-bade  any  settlement  at  less  than  $2  a  day  increase  until  the  union 
settled  with  the  United  States  Steel  Co.  Strikes  had  to  be  called  in 
many  plants  where  the  men  were  prepared  to  reach  an  agreement 
with  their  employers,  even  in  industries  far  removed  from  the  steel 
industry.  We  believe  such  an  amendment  is  essential  to  restore  to 
employees  the  collective  bargaining-rights  guaranteed  to  them  by  the 
National  Labor  Relations  Act,  which,  in  too  many  instances,  have 
been  abrogated  by  the  complete  concentration  of  union  power  in  the 
international  union  officers. 

Text  of  this  amendment  follows : 

On  page  4,  line  16,  after  the  word  "employers"  where  it  appears 
the  second  time  in  such  line,  insert  the  following:  "in  the  same  metro- 
politan district  or  county". 

On  page  5  strike  out  lines  8  and  9  and  insert  in  lieu  thereof  the 
following : 

(4)  The  term  "representatives"  whether  used  in  the  singular  or  plural  means 
any  individual  or  a  labor  organization  irrespective  of  whether  or  not  it  is  a  con- 
stituent unit  of  or  an  affiliate  of  an  organization,  national  or  international  in 
scope,  composed  solely  of  employees  of  one  employer,  or  of  employees  employed 
in  the  same  metropolitan  district  or  county  by  different  employers. 

On  page  16,  between  lines  15  and  16,  insert  the  following: 

(6)  to  coerce  or  compel  or  attempt  to  coerce  or  compel  (irrespective  of  whether 
or  not  such  coercion  or  compulsion  is  authorized  by  any  provision  in  its  constitii- 
tion  or  bylaws)  a  labor  organization  which  is  a  constituent  unit  or  an  affiliate  of 
such  labor  organization,  or  any  other  labor  organization,  which  acts  as  the  repre- 
sentative of  employees  for  collective-bargaining  purposes,  to  include  or  omit  or 
to  seelv  the  inclusion  or  omission  in  any  collective-bargaining  agreement  of  any 
particular  terms  or  provisions  relating  to  wages,  hours  of  work,  or  other  condi- 
tions of  employment. 

3.  Li3tiTATio]sr  ox  Abuse  of  Welfare  Fuxds 

An  amendment  reinserting  in  the  bill  a  provision  regarding  so- 
called  welfare  funds  similar  to  the  section  in  the  Case  bill  approved 
by  the  Senate  at  the  last  session.  It  does  not  prohibit  welfare  funds 
but  merely  requires  that,  if  agreed  upon,  such  funds  be  jointly  admin- 
istered— be,  in  fact,  trust  fluids  for  the  employees,  with  definite  benefits 
specified,  to  which  employees  are  clearly  entitled,  and  to  obtain  which 
they  have  a  clear  legal  remedy.  The  amendment  proceeds  on  the  theory 
tliat  union  leaders  should  not  be  permitted,  without  reference  to  the 
employees,  to  divert  funds  paid  by  the  companj",  in  consideration  of 
the  services  of  employees,  to  the  union  treasury  or  the  union  officers, 
except  under  the  process  of  strict  accountability. 

Thus  the  amendment  makes  extortion  illegal  and  also  prevents  the 
check-off  of  union  dues  unless  authorized  in  writing  by  the  individual 
employee.  Such  authorization  may  be  irrevocable  for  the  period  of 
contract,  which  is  the  usual  form  of  check-off  today. 
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The  necessity  for  the  amendment  was  made  clear  by  the  demand 
made  last  year  on  the  part  of  the  United  Mine  Workers  that  a  tax 
of  10  cents  a  ton  on  coal  be  paid  to  the  Mine  Workers  Union  for  in- 
discriminate use  for  so-called  welfare  purposes.  It  seemed  essential 
to  the  Senate  at  that  time,  and  today,  that  if  any  such  huge  sums  were 
to  be  paid,  representing  as  they  do  the  value  of  the  services  of  the 
union  members,  which  could  otherwise  be  paid  to  the  union  members 
in  wages,  the  use  of  such  funds  be  strictly  safeguarded. 

There  is  a  serious  question  whether  welfare  funds  of  this  character 
should  be  pemiitted  at  all  unless  the  employees  are  willing  to  join 
such  funds  voluntarily  and  have  their  earnings  diverted  thereto.  How- 
ever, a  number  of  such  funds  have  been  established,  and  we  have  no 
desire  to  interfere  with  their  operation.  One  of  the  subjects  for  study 
by  the  joint  committee  proposed  in  S.  1126  is  this  matter  of  welfare 
f  mids  and  their  relation  to  social  security.  In  some  way  they  should  be 
integrated  with  social  security,  and  the  national  assistance  should  not 
be  broken  up  into  a  series  of  industry  agreements.  Pending  that  study, 
however,  we  believe  it  is  imperative  that  where  such  funds  are  in 
existence  or  are  agreed  upon  by  collective  bargaining,  they  should  not 
be  subject  to  racketeering  or  arbitrary  dispensation  by  union  officers. 
Without  such  restraints,  employees  would  have  no  more  rights  in  the 
funds  supposedly  established  for  their  benefit  than  their  union  leaders 
choose  to  allow  them.  They  may  well  become  a  mere  tool  to  increase 
the  power  of  the  union  leaders  over  their  men,  and  even  be  open  to 
racketeering  practices. 

Text  of  this  amendment  follows : 

On  page  54,  between  lines  4  and  5,  insert  the  following : 

EESTBICTIONS    ON    PAYMENTS    TO   EMPLOYEE   REPRESENTATIVES 

Sec.  302.  (a)  It  shall  be  unlawful  for  any  employer  to  pay  or  deliver,  or  to 
agree  to  pay  or  deliver,  any  money  or  other  thing  of  value  to  any  representative 
of  any  of  his  employees  who  are  employed  in  an  industry  affecting  commerce. 

(b)  It  shall  be  unlawful  for  any  representative  of  any  employees  who  are  em- 
ployed in  an  industry  affecting  commerce  to  receive  or  accept,  or  to  agree  to 
receive  or  accept,  from  the  employer  of  such  employees  any  money  or  other  thing 
of  value. 

(c)  The  provisions  of  this  section  shall  not  be  applicable  (1)  with  respect  to 
any  money  or  other  thing  of  value  payable  by  an  employer  to  any  representative 
who  is  an  employee  or  former  employee  of  such  employer,  as  compensation  for, 
or  by  reason  of,  his  services  as  an  employee  of  such  employer ;  (2)  with  respect  to 
the  payment  or  delivery  of  any  money  or  other  thing  of  value  in  satisfaction  of  a 
judgment  of  any  court  or  in  compromise,  adjustment,  settlement,  or  release  of 
any  claim  in  the  absence  of  fraud  or  duress;  (3)  vrith  respect  to  the  sale  or  pur- 
chase of  an  article  or  commodity  at  the  prevailing  market  price  in  the  regular 
course  of  business;  (4)  with  respect  to  money  deducted  from  the  wages  of  em- 
ployees in  payment  of  membership  dues  in  a  labor  organization :  Provided,  That 
the  employer  has  received  from  each  employee  on  whose  account  such  deductions 
are  made,  a  written  assignment  which  shall  not  be  irrevocable  for  a  period  of 
more  than  one  year,  or  beyond  the  termination  date  of  the  applicable  collective 
agreement,  whichever  occurs  sooner ;  or  (5)  WT.th  respect  to  money  or  other  thing 
of  value  paid  to  a  trust  fund  established  by  such  representative,  for  the  sole 
and  exclusive  benefit  of  the  employees  of  such  employer,  and  their  families  and 
dependents  (or  of  such  employees,  families,  and  dependents  jointly  with  the  em- 
ployees of  other  employers  making  similar  payments,  and  their  families  and 
dependents),  provided  (A)  such  payments  are  held  in  trust  for  the  purpose  of 
paying,  either  from  principal  or  income  or  both,  for  the  benefit  of  employees,  their 
families  and  dependents,  for  medical  or  hospital  care,  pensions  on  retirement 
or  death  of  employees,  compensation  for  injuries  or  ilhiess  resulting  from  occu- 
pational activity,  or  insurance  to  provide  any  of  the  foregoing,  or  life  insurance, 
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clisability  and  sickness  insurance,  or  accident  insurance;  and  (B)  the  detailed 
basis  on  wliich  sucli  payments  are  to  be  made  is  specified  in  a  written  agreement 
with  the  employer,  and  employees  and  employers  are  equally  represented  in  the 
administration  of  such  fund,  together  with  such  neutral  persons  as  the  repre- 
sentatives of  the  employers  and  the  representatives  of  the  employees  may  agree 
upon  and  in  the  event  the  employer  and  employee  groups  deadlock  on  the  admin- 
istration of  such  fimd  and  there  are  no  neutral  persons  empowered  to  break  such 
deadlock,  such  agreement  provides  that  the  two  groups  shall  agree  on  an  im- 
partial umpire  to  decide  such  dispute,  or  in  event  of  their  failure  to  agree 
within  a  reasonable  length  of  time,  an  impartial  umpire  to  decide  such  dispute 
shall,  on  petition  of  either  group,  be  appointed  by  the  district  court  of  the  United 
States  for  the  district  where  the  trust  fund  has  its  principal  office,  and  shall  also 
contain  provisions  for  an  annual  audit  of  the  trust  fund,  a  statement  of  the 
results  of  which  shall  be  available  for  inspection  by  interested  persons  at  the 
principal  office  of  the  trust  fund  and  at  such  other  places  as  may  be  designated 
In  such  written  agreement. 

(d)  Any  person  who  willfully  violates  any  of  the  provisions  of  this  section 
shall,  upon  conviction  thereof,  be  guilty  of  a  misdemeanor  and  be  subject  to  a 
fine  of  not  more  than  $10,000  or  to  imprisonment  for  not  more  than  one  year,  or 
both. 

(e)  The  district  courts  of  the  United  States  and  the  United  States  courts  of 
the  Territories  and  possessions  Shall  have  jurisdiction,  for  cause  shown,  and 
subject  to  the  provisions  of  section  17  (relating  to  notice  to  opposite  party)  of 
the  Act  entitled  "An  Act  to  supplement  existing  laws  against  unlawful  restraints 
and  monopolies  and  for  other  purposes,"  approved  October  15,  1914,  as  amended 
(U.S.C,  title  28.  sec.  381),  to  restrain  violations  of  this  section,  without  regard 

to  the  provisions  of  sections  6  and  20  of  such  Act  of  October  15,  1914,  as  amended 
(U.S.C,  title  15,  sec.  17,  and  title  29,  sec.  52),  and  the  provisions  of  the  Act 
entitled  "An  Act  to  amend  the  Judicial  Code  and  to  define  and  limit  the  juris- 
diction of  courts  sitting  in  equity,  and  for  other  purposes,"  approved  March  23, 
1932  (U.S.C,  title  29.  sees.  101-115). 

(f)  This  section  shall  not  apply  to  any  contract  in  force  on  the  date  of  enact- 
ment of  this  Act,  until  the  expiration  of  such  contract,  or  until  July  1,  1948, 
whichever  first  occurs. 

(g)  For  the  purposes  of  this  section,  the  term  "representative"  means  any 
labor  organization  which,  or  any  individual  who,  is  authorized  or  purports  to  be 
authorized  to  deal  with  an  employer,  on  behalf  of  two  or  more  of  his  employees, 
concerning  grievances,  labor  di-sputes,  wages,  rates  of  pay,  hours  of  employment, 
or  conditions  of  work ;  and  for  the  purposes  of  section  301  includes  any  other 
organization  or  fund  of  which  some  of  the  officers  are  representatives  or  are 
members  of  a  labor  organization  or  are  elected  or  appointed  by  a  representative. 

4.  Direct  Action"  Against  Secondary  Boycotts  and 

JuRISDICTIONxiL    StRIKES 

An  amendment  reinserting  in  the  bill  a  section  making  secondary 
boycotts  and  jurisdictional  strike  unlawful  and  providing  for  direct 
suits  in  the  courts  by  any  injured  party.  The  committee  bill  admits 
that  such  boycotts  and  strikes  are  improper,  but  it  only  proposes  to 
make  them  unfair  labor  practices.  This  means  that  appeal  must  be 
made  by  the  Board  to  the  National  Labor  Relations  Board.  The  bill 
does  provide  that,  on  petition  of  the  NLRB  regional  attorney,  the 
Board  may  obtain  a  temporary  injunction  from  a  court  w'hile  it  is 
conducting  a  hearing  on  the  question  whether  the  strike  is  an  unfair 
labor  practice  or  not.  If  it  finds  that  it  is,  it  then  may  issue  a  cease 
and  desist  order  against  such  a  strike  and  later  ask  to  have  this  en- 
forced by  the  court.  In  our  opinion,  this  is  a  weak  and  uncertain 
remedy  for  those  injured  by  clearly  illegal  strikes.  It  depends  upon 
the  decision  of  the  National  Labor  Relations  Board  as  to  whether  any 
action  shall  be  taken,  and  the  conduct  of  the  proceedings  will  be 
entirely  in  the  hands  of  the  NLRB  attorneys  instead  of  attorneys  of 
the  injured  party.  The  facts  in  such  cases  are  easily  ascertainable  by 
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i\n\  court  and  do  not  require  the  expeitiiess  supposed  to  be  one  of  the 
A'irtues  of  the  administrative  hxw  procedure.  In  addition  to  that,  the 
best  estimate  of  the  time  lug;  between  the  filing  charges  with  the 
]S'LRB  and  its  obtaining  of  a  temporary  injunction  is  not  less  than  2 
weeks  to  a  month. 

There  appears  to  be  virtually  no  disagreement  as  to  the  complete 
injustice  of  secondary  boycotts  and  jurisdictional  strikes  or  as  to  the 
necessity  of  giving  injured  third  parties  a  remedy  against  their 
ojjeration.  For  the  most  part,  it  is  the  small  employer,  often  with  less 
than  50  employees,  and  the  farmer  or  farm  trucker  who  are  the  main 
victims  of  this  type  of  racketeering  union  activity.  To  a  small  store- 
keeper, or  machine  shoj:),  picketed  out  of  business  by  unions  interven- 
ing between  him  and  his  employees,  or  to  the  farmer  prevented  from 
unloading  his  ])erishable  pi'oduce,  the  remedy  of  dealing  with  the 
XLRB  is  a  weak  reed.  There  will  only  be  a  satisfactory  remedy  if  he 
can  go  to  his  local  court  and  obtain  an  injunction,  first  temporarj^  and 
tlien  permaiient,  against  interference  of  this  kind. 

In  the  field  of  labor  relations  the  large  companies  can  generally  look 
after  themselves,  but  the  power  of  labor  unions  is  being  used  in- 
discriminately against  the  small  businessman,  and  he  is  quickly  forced 
to  capitulate  by  danger  of  bankruptcy. 

The  amendment  proposes  that  he.be  entitled  to  file  a  suit  for 
damages  and  obtain  a  temporary  injunction  while  that  suit  is  being 
heard. 

We  do  not  desire  to  i>ut  the  Federal  courts  into  every  strike,  and 
therefore  we  do  not  propose  injunctions  against  mass  picketing  or 
other  features  which  may  be  alleged  in  any  strike  for  better  wages 
aud  Avorking  conditions.  But  we  do  feel  that  in  this  limited  type  of 
admittedl}-  illegal  strikes  where  the  entire  strike  can  be  enjoined  by 
tlie  court,  there  is  no  reason  why  the  same  remedy  should  not  be 
available  against  labor  unions  as  is  available  against  every  other 
v.'rongdoer.  Furthermore,  we  feel  that  instead  of  continuous  super- 
vision and  contempt  charges  involved  in  the  injunctive  processes  in 
strikes  legal  in  purposes,  the  injunction  in  these  cases  would  be  com- 
pletely eifective  and  would  bring  an  end  altogether  to  this  type  of 
racketeering. 

The  amendment,  furthermore,  removes  the  protection  of  the  Clay- 
ton Act  from  monopoly  agreements  to  fix  prices,  allocate  customers, 
I'estrict  production,  distribution,  or  comj^etition,  or  impose  restric- 
tions or  conditions  on  the  purchase,  sale,  or  use  of  material,  machines, 
or  equipment.  While  the  existence  of  the  union  should  not  be  a 
combination  in  restraint  of  trade,  we  see  no  reason  why  unions  should 
not  be  subject  in  tliis  field  to  the  same  restriction  as  are  competing 
employers.  Text  of  this  amendment  follows: 

On  page  54,  between  lines  4  and  5,  insert  the  following: 

BOYCOTTS   AND   OTHER   UNLAWFUL   COMBINATIONS 

Sec.  303.  (a)  It  shall  be  unlawful,  in  an  industry  or  activity  affecting  com- 
merce, for  any  person  to  engage  in,  or  to  induce  or  encourage  the  employees  of  any 
employer  to  engage  in,  a  strike  or  a  concerted  refusal  to  use,  manufacture,  pro- 
cess, transport,  or  otherwise  handle  or  work  on  any  goods,  articles,  materials,  or 
commodities  or  to  jierform  any  services  in  the  course  of  their  employment — 

(1)  for  the  purpose  of  forcing  or  requiring  any  employer  or  other  person  to 
cease  using,  selling,  handling,  transporting,  or  otherwise  dealing  in  the  products 


981 

of  any  other  producer,  processor,  or  manufacturer,  or  to  cease  doing  business 
with  any  other  person  ; 

(2)  for  the  purpose  of  forcing  or  requiring  any  employer  to  recognize  or  bar- 
gain witli  a  labor  organization  as  the  representative  of  his  employees  unless  such 
labor  organization  has  been  certified  as  the  representative  of  such  employees 
under  the  provisions  of  section  9(a)  of  the  National  Labor  Relations  Act; 

(3)  for  the  purpose  of  forcing  or  requiring  any  employer  to  recognize  or  bar- 
gain with  a  particular  labor  organization  as  the  representative  of  his  employees 
if  another  labor  organization  has  been  certified  as  the  representative  of  such  em- 
ployees under  the  provisions  of  section  9(a)  of  the  National  Labor  Relations  Act ; 
(4)  for  the  purpose  of  forcing  or  requiring  any  employer  to  assign  to  a  partic- 
ular labor  organization  work  tasks  assigned  by  an  employer  to  some  other  labor 
organization  unless  such  employer  is  failing  to  conform  to  an  order  of  certifica- 
tion of  the  National  Labor  Relations  Board  determining  the  bargaining  repre- 
sentative for  employees  performing  such  work  tasks. 

Nothing  contained  in  this  subsection  shall  be  construed  to  make  unlawful  a 
refusal  by  any  person  to  enter  upon  the  premises  of  any  employer  (other  than  his 
own  employer),  if  the  employees  of  such  employer  are  engaged  in  a  strike  ratified 
or  approved  by  a  representative  of  such  employees  whom  such  employer  is 
required  to  recognize  under  the  National  Labor  Relations  Act. 

(b)  The  district  courts  of  the  United  States  shall  have  jurisdiction  in  proceed- 
ings instituted  by  or  on  behalf  of  the  United  States,  or  by  any  party  suffering 
loss  or  damage  or  threatened  with  loss  or  damage  by  reason  of  any  violation  of 
subsection  (a),  to  prevent  and  restrain  violations  of  such  subsection.  It  shall  be 
the  duty  of  the  several  district  attorneys  of  the  United  States,  in  their  respective 
districts,  imder  the  direction  of  the  Attorney  General,  to  institute  proceedings 
to  prevent  and  restrain  violations  of  such  subsection. 

(c)  Whoever  shall  be  injured  in  his  business  or  property  by  reason  of  any 
violation  of  .subsection  (a)  may  sue  therefor  in  any  district  court  of  the  United 
States  in  the  district  in  which  the  defendant  resides  or  is  found  or  has  an  agent, 
without  respect  to  the  amount  in  controversy,  and  shall  recover  the  damages  by 
him  sustained,  and  the  cost  of  the  suit,  including  a  reasonable  attorney's  fee. 

(d)  The  provisions  of  sections  6  and  20  of  the  Act  entitled  "An  Act  to  supple- 
ment existing  laws  against  unlawful  restraints  and  monopolies,  and  for  other  pur- 
poses", approved  October  15,  1914,  and  the  provisions  (except  section  7,  exclusive 
of  clauses  (c)  and  (e)  and  sections  11  and  12)  of  the  Act  entitled  "An  Act  to 
amend  the  Judicial  Code  and  to  define  and  limit  the  jurisdiction  of  courts  sitting 
in  equity,  and  for  other  purposes",  approved  March  23,  1932,  shall  not  be  applic- 
able in  respect  of  violations  of  subsection  (a)  or  in  respect  of  any  contract, 
combination,  or  conspiracy,  in  restraint  of  commerce,  to  which  a  labor  organiza- 
tion is  a  party,  if  one  of  the  purposes  of  such  contract,  combination,  or  conspiracy 
is  to  fix  prices,  allocate  customers,  restrict  production,  distribution,  or  competi- 
tion, or  impose  restrictions  or  conditions  upon  the  purchase,  sale,  or  use  of  any 
material,  machines,  or  equipment. 

Conclusion- 

We  see  no  reason  why  any  one  of  tliese  four  amendments  should  be 
reo-arded  as  punitive  or  restictive  of  the  legitimate  rifjhts  of  labor 
unions.  They  do  not  g:o  beyond  the  general  principles  accepted  in 
the  committee  bill,  but  they  do  fill  up  gaps  which  we  feel  are  serious. 
"With  the  amendments,  we  believe  that  most  of  the  clear  injustices 
which  have  developed  in  labor  relations  will  be  corrected  and  the  field 
left  open  for  the  more  fundamental  studies  proposed  for  the  new  joint 
committee. 

Robert  A.  Taft. 

Joseph  H.  Ball. 

Forrest  C.  Donnell. 

W.  E.  Jenner. 
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I  concur  with  my  colleagues  in  the  foregoing  supplemental  views, 
with  the  following  reservations : 

Amendment  No.  2. — I  approve  this  amendment  because  it  leaves 
the  issue  of  industry-wide  bargaining  to  the  voluntary  agreement  of 
individual  employers  and  their  employees.  The  amendment  does  not 
actually  prohibit  industry-wide  bargaining.  I  am  opposed  at  this 
time  to  any  blanket  prohibition  of  industry-wide  bargaining  because 
T  feel  the  matter  needs  substantially  more  study  before  we  adopt  a 
national  policy.  This  is  a  proper  matter  for  the  joint  committee 
proposed  in  the  bill  to  explore  fully. 

Amendment  No.  4- — I  am  opposed  to  this  amendment.  AVhile  I 
am  in  entire  accord  that  there  can  be  no  defense  of  secondary  boy- 
cotts and  jurisdictional  strikes,  I  feel  that  the  reported  bill  treating 
these  matters  as  unfair  labor  practices  is  the  preferable  way  to  deal 
with  them — putting  the  responsibility  on  the  NLRB.  Furthermore, 
I  do  not  favor  the  opening  up  of  the  Norris-LaGuardia  Antiin junc- 
tion Act  except  on  petition  of  the  Government.  By  treating  these 
evils  as  unfair  labor  practices,  the  use  of  the  injunction  is  given  to  the 
NLUB  and  is  not  open  to  abuse  by  individual  employers.  At  least 
we  should  experiment  with  this  procedure  before  adopting  the  more 
severe  remedies. 

H.  Alexander  Smith. 

(80th  Congress,  1st  Session,  Senate  Report  105,  Part  2) 
FEDERAL  LABOR  RELATIONS  ACT  OF  1947 
Apkil  22  (legislative  day,  April  21) ,  1947. — Ordered  to  be  printed 


Mr.  Thomas  of  Utah,  from  the  U.S.  C<3ngress,  Senate  Committee  on 
Labor  and  Public  Welfare,  submitted  the  following 

MINORITY  VIEWS 

[To  accompany    S.   1126] 
Introductory 

This  bill  is  designed  to  weaken  the  effective  program  of  labor  legis- 
lation which  has  been,  with  great  pains,  built  up  over  the  years.  It 
would  be  destructive  of  much  that  is  valuable  in  the  prevention  of 
labor-management  conflicts.  It  contains  many  barriers,  traps,  and 
pitfalls  that  can  only  make  more  difficult  the  settlement  of  disputes. 
Its  principal  results  would  be  to  create  misunderstanding  and  conflict, 
and  to  aggravate  the  imbalance  between  wages,  prices,  and  profits 
which  already  endangers  our  prosperity. 

The  President  in  his  state  of  the  Union  message  of  January  6,  1947, 
recommended : 

We  should  enact  legislation  to  correct  certain  abuses  and  to  provide  additional 
governmental  assistance  in  bargaining.  But  we  should  also  concern  ourselves 
with  the  basic  causes  of  labor-management  difficulties. 

The  President  outlined  certain  immediate  steps  to  be  taken: 
(a)  Legislation  to  prevent  jurisdictional  strikes  intended  to  compel 
employers  to  bargain  with  a  minority  union  instead  of  the  majority 
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union  in  their  plants ;  ( 5 )  legislation  to  provide  for  peaceful  and  bind- 
ing determinations  of  jurisdictional  disputes  over  which  union  is  en- 
titled to  perform  a  particular  work  task;  (c)  legislation  to  prohibit 
secondary  boycotts  when  used  to  further  jurisdictional  disputes  or  to 
compel  employers  to  violate  the  National  Labor  Relations  Act;  and 
(d)  legislation  to  provide  for  final  and  binding  arbitration  of  disputes 
concerning  the  interpretation  of  the  tei-ms  of  collective-bargaining 
agreements. 

We  would  support  legislation  carrying  out  these  recommendations. 
We  are  opposed,  however,  to  legislation  which  goes  beyond  these 
recommendations  and  undermines  the  f  omidation  laid  b}'  the  Adminis- 
tration for  the  promotion  of  free  collective  bargaining.  We  are  op- 
posed to  legislation  such  as  is  included  in  the  committee  majority 
bill  which  fails  to  distinguish  between  justifiable  and  unjustifiable 
secondary  boycotts  and  proscribes  all  boycotts  indiscriminately  as 
unfair  labor  practices.  We  are  also  opposed  to  those  provisions  of  this 
bill  which  instead  of  merely  providing  machinery  for  the  binding 
determination  of  questions  concerning  the  meaning  of  contract  terms, 
opens  the  Federal  courts  wide  to  suits  for  breach  of  contract  without 
regard  to  the  ordinary  prerequisites  of  Federal  jurisdiction. 

The  President  in  his  State  of  the  Union  message  recommended  as 
a  second  point  in  his  program  for  dealing  with  labor-management 
controversies,  the  strengthening  of  facilities  within  the  Department 
of  Labor  for  assisting  the  processes  of  free  and  voluntary  collective 
bargaining.  As  he  stated  in  his  message : 

*  *  *  There  is  a  need  for  integrated  governmental  madiinery  to  provide  the 
successive  steps  of  mediation,  voluntary  arbitration,  and — ultimately  in  appro- 
priate cases — ascertainment  of  the  facts  of  the  dispute  and  the  reporting  of  them 
to  the  public.  Such  machinery  would  facilitate  and  expedite  the  settlement  of 
disputes. 

The  majority  bill  does  not  strengthen  the  facilities  of  the  United 
States  Conciliation  Service  in  the  Department  of  Labor  as  recom- 
mended by  the  President.  On  the  contrary,  it  removes  the  Service 
from  the  Department  of  Labor  and  establishes  a  new  Federal  IMedi- 
ation  Service.  This  proposal  violates  sound  principles  of  administra- 
tion by  adding  to  the  already  numerous  existing  agencies  handling 
labor  disputes  and  will  promote  disorder  and  confusion  in  the  conduct 
of  the  Federal  Government's  conciliation  and  mediation  activities. 

The  President  also  called  in  his  message,  as  part  of  his  program  for 
dealing  with  labor  disputes,  for  broadening  Federal  programs  of  social 
legislation  to  alleviate  the  causes  of  workers'  insecurity.  The  Presi- 
dent pointed  out : 

On  June  11,  1946,  in  my  message  vetoing  the  Case  bill,  I  made  a  comprehensive 
statement  of  my  views  concerning  labor-management  relations.  I  said  then,  and 
I  repeat  now,  that  the  solution  of  labor-management  difficulties  is  to  be  found  not 
only  in  legislation  dealing  directly  with  labor  relations  but  also  in  a  program  de- 
signed to  remove  the  causes  of  insecurity  felt  by  many  workers  in  our  industrial 
society.  In  this  connection,  for  example,  the  Congress  should  consider  the  ex- 
tension and  broadening  of  our  social-security  system,  better  housing,  a  compre- 
hensive national  health  program,  and  provision  for  a  fair  minimum  wage. 

The  problems  involved  in  attempting  to  deal  with  the  difRcult  and 
complicated  labor  controversies  of  this  time  are  not  merely  matters  of 
governmental  machinery.  We  camiot  approach  these  proljlems  solely 
on  the  basis  of  prohibitions  and  restrictions  on  the  activities  of  private 
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citizens  whether  they  be  employers,  labor  organizations  or  their 
members.  The  causes  of  labor-management  controversy  lie  deep  in 
the  complex  industrial  and  financial  structure. 

Without  attention  to  the  problems  to  which  the  President  directed 
attention  in  his  message  on  the  State  of  the  Union  such  legislation  as 
the  Congress  may  enact  may  well  take  on  unwittingly  the  character  of 
"vindictive,"  "punitive"  legislation  against  which  the  Congress  has 
frequently  been  warned.  Measures  to  extend  and  broaden  the  social 
security  system,  to  provide  for  better  housing,  to  establish  a  compre- 
hensive national  health  program  and  to  raise  the  minimum  wage 
under  the  Fair  Labor  Standards  Act  to  a  level  commensurate  with 
present-day  conditions  are  pending  before  the  Congress.  In  the  absence 
of  action  on  these  measures  by  this  Congress,  the  proposal  of  the 
majority  may  well  promote  instead  of  resolve  the  industrial  discord 
and  strife  which  they,  like  we,  wish  to  avoid. 

The  proposal  of  the  committee  majority  for  the  formation  of  a  joint 
congressional  commitee  to  study  labor-management  relations  departs 
in  two  important  respects  from  the  recommendations  of  the  President 
with  respect  to  such  a  study.  He  proposed  the  establishment  of  a 
temporary  joint  commission  composed  not  only  of  Members  of  Con- 
gress but  of  representative  of  the  public,  labor,  and  management. 
In  so  recommending  the  President  had  in  mind,  as  he  said,  that — 

We  must  not,  however,  adopt  punitive  legislation.  We  must  not,  in  order  to 
punish  a  few  labor  leaders,  pass  vindictive  laws  which  will  restrict  the  proper 
rights  of  the  rank  and  file  of  labor.  We  must  not.  under  the  stress  of  emotion, 
endanger  our  American  freedoms  by  taking  ill-considered  action  which  will 
lead  to  results  not  anticiuated  or  desire. 

We  must  remember,  in  reviewing  the  record  of  disputes  in  1946,  that  man- 
agement shares  with  labor  the  responsibility  for  failure  to  reach  agreements 
which  would  have  averted  strikes.  For  that  reason  we  must  realize  that  industrial 
peace  cannot  be  achieved  merely  by  laws  directed  against  labor  unions. 

Accordingly,  the  President  recommended  that  the  commission  which 
should  study  labor  relations  should  have  among  its  members  repre- 
sentatives whose  interests  are  directly  involved  in  all  labor  disputes, 
namely,  the  public,  management,  and  labor. 

The  President  also  recommended  in  his  message  that  the  commission 
which  he  proposed  make  its  first  report,  including  specific  legislative 
recommendations,  not  later  than  March  15,  1947.  The  majority  of  the 
committee,  however,  have  followed  an  entirely  different  course  of 
action.  They  have  attempted  to  deal,  without  prior  study  by  a  com- 
mission such  as  that  proposed  by  the  President,  with  a  great  variety 
of  problems  grouped  together  in  an  omnibus  bill  which  include  not 
only  matters  which  can  properly  be  dealt  with  at  this  time  on  the 
basis  of  presently  available  experience  and  study,  but  also  questions 
which  require  the  full  study  and  investigation  which  the  President 
felt  should  be  referred  to  the  proposed  commission,  including:  (1) 
Nation-wide  strikes  in  vital  industries  affecting  the  public  interest; 
(2)  methods  and  procedures  for  carrying  out  the  collective-bargaining 
process:  and  (3)  the  underlying  causes  of  labor-management  disputes. 

The  committee  has  had  before  it  since  January  10,  1947,  Senate 
Joint  Resolution  22  which  would  create  a  temporary  Labor  Relations 
Commission  to  make  a  study  and  recommendations  concerning  labor 
relations  along  lines  proposed  by  the  President  in  his  message.  The 
undersigned  believe  that  such  a  study  is  an  essential  preliminary  to 
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any  Federal  labor  legislation  designed  to  promote  labor-management 
peace  and  stability  which  will  be  fair  to  the  public,  to  management, 
and  to  labor  alike.  The  majority  have,  however,  proceeded  without 
such  an  investigation  and  have  in  a  single  omnibus  bill  proposed 
legislation  which  will  outlaw  the  closed  shop  and  secondary  boycotts, 
both  justified  and  unjustified,  provide  for  the  establishment  of  a  new 
independent  Federal  Mediation  Service  outside  the  Department  of 
Labor,  revive  the  use  of  labor  injunctions  in  certain  cases,  establish 
complicated  procedures  for  handling  disputes  in  Nation-wide  in- 
dustries and  authorize  suits  by  and  against  labor  organizations  in  the 
Federal  courts  without  regard  to  the  ordinary  requirements  of  Federal 
jurisdiction. 

Only  such  completely  repressive  measures  as  the  Hartlej^  bill  (H.R. 
3020)  could  make  this  measure  seem  "mild."  Judged  by  the  needs 
of  the  times,  or  the  ideal  of  fairness  in  labor  relations,  or  the  evils 
sought  to  be  reached,  it  is  a  harsh  bill.  Some  few  of  its  provisions  are 
useful  and  progressive ;  some  others  are  innocuous.  But  the  remainder 
look  backward  ratliei-  than  forward.  They  would  seriously  weaken 
collective  bargaining  which  in  recent  days  has  provided  dramatic 
illustrations  of  its  efficacy  as  the  solution  of  industrial  problems. 
We  do  not  say,  and  in  tlie  work  of  the  committee  have  not  said,  that 
all  provisions  of  this  bill  are  unwise,  nor  have  we  taken  the  position 
that  no  legislation  can  be  acceptable.  We  respect  the  motives  of  our 
colleagues,  and  on  many  matters  we  have  found  them  reasonable 
and  willing  to  eliminate  proposals  which  to  us  seemed  indefensible. 
On  matters  of  such  moment,  however,  judgment  wnll  differ. 

President  Truman  and  the  people  are  aware  that  our  present 
problem  is  one  of  swollen  prices  and  high  profits.  One  marvels  at  the 
audacity  of  those  w^ho,  drawing  to  themselves  an  ever-increasing 
share  of  the  Nation's  wealth,  successful  with  the  help  of  congressional 
allies  in  liquidating  many  of  the  popular  protections  against  extortion, 
now  call  for  another  "Battle  of  the  Bulge"  against  workers'  last  and 
best  protection;  their  trade-unions.  In  the  name  of  "fairness"  many 
of  them  would  give  more  to  those  who  have  and  less  to  those  who  have 
not;  in  the  name  of  "equality"  they  would  increase  maldistribution 
of  wealth;  masquerading  as  protesters  against  monopoly  they  would 
weaken  the  remaining  barrier  to  concentration  of  industrial  power. 
Enough  of  their  position  is  included  in  this  bill  to  make  it  but  one 
further  example  of  a  determination  to  resurrect  those  mistakes  of 
1920-29  which  led  inevitably  to  the  horrors  of  1929-33. 

The  negative  attiude  of  this  bill  should  be  replaced  by  a  genuinely 
affirmative  program  for  the  removal  of  the  causes  of  worker  protest 
and  insecurity ;  higher  mininnnn  wages,  improved  safety  legislation,  a 
genuine  housing  program,  expanded  protection  for  the  victims  of  our 
industrial  society.  We  must  go  forward  rather  than  stand  still. 

The  bill  seems  to  us  a  distillate  of  fears.  The  successive  and  credit- 
able rejection  by  the  committee  of  many  extreme  proposals  (which 
may  be  renewed)  evidences  a  justified  fear  of  Avorker  retaliation  at  the 
polls.  Yet  the  retention  of  many  equally  unwise  provisions  manifests 
a  fear  that  those  large  corporate  interests  which  have  demanded  re- 
pressive antilabor  legislation  may  not  be  satisfied  with  the  measure. 
The  necessity  for  grudging  inclusion  in  the  bill  of  many  presently 
applied  rules  conceals  the  fear  of  admitting  that,  on  the  whole,  Federal 
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labor  policy  under  the  wise  leadership  of  Presidents  Roosevelt  and 
Truman  has  been  fair,  forthright,  and  progressive.  The  adoption,  in 
some  measure,  as  a  small  segment  of  the  bill,  of  the  program  outlined 
by  the  President  in  his  state  of  the  Union  message  illustrates  a  fear  of 
rejecting  present  objectives  as  the  policy  of  the  Federal  Government. 

This  bill  does  not  so  much  turn  back  the  clock  as  stop  it  dead.  To 
this  point,  our  labor  policy  has  been  premised  on  the  assumption  that 
•collective  bargaining  (and  trade-unions  which  are  essential  to  collec- 
tive bargaining)  are  institutions  to  be  strengthened  and  fostered.  We 
have  felt  that  there  is  no  alternative  to  collective  bargaining  if  we  are 
to  retain  a  democratic  society.  While  recognizing  the  imperfections 
and  occasional  past  failures  of  collective  bargaining,  we  have  sought 
to  improve  and  develop  it.  Now  this  bill  calls  on  industrial  relations  to 
mark  time,  as  if  we  were  to  say  to  the  medical  profession  that  there 
should  be  no  further  advancement  in  surgery  for  a  season.  By  the 
denial  of  well-recognized  rights,  by  hampering  restrictions,  and  by 
•confining  rules,  this  measure,  in  the  interest  only  of  a  few  industrialists 
who  have  never  accepted  the  spirit  of  the  National  Labor  Relations 
Act,  calls  a  halt  to  progress  in  industrial  relations. 

It  does  this  in  a  variety  of  fashions : 

1.  It  excludes  entirely  from  the  number  of  those  who  are  to  benefit 
under  Federal  legislation  certain  "agricultural"'  workers  who  are  in 
reality  industrial  workers,  and  supervisors,  who  also  have  their 
problems. 

2.  It  slices  a  wedge  out  of  the  Norris-LaGuardia  Act  by  making 
application  for  labor  injunctions  mandatory  in  certain  types  of  labor 
disputes. 

?).  It  calls  for  the  splitting  up  of  trade-unions  in  many  industries 
where  collective  bargaining  is  working  well. 

4.  It  gives  an  undue  recognition  to  company-dominated  unions  by 
requiring  that  they  be  placed  on  the  ballot  under  certain  circumstances. 

5.  It  requires  that  charges  of  unfair  labor  practices  be  filed  within 
^  months  after  their  commission — the  shortest  statute  of  limitations 
known  to  the  law  thereby  offering  a  premium  to  those  employers  who 
conceal  commission  of  unfair  labor  practices. 

6.  It  weakens  the  Conciliation  Service  by  removing  it  from  the  De- 
partment of  Labor,  where  it  properly  belongs,  for  no  reason  other  than 
the  desire  to  "do  something,"  regardless  of  merit. 

7.  It  severely  limits  the  right  to  strike  in  a  variety  of  circumstances. 

8.  It  requires  the  holding  of  elections  by  the  Federal  Government  on 
the  issue  of  union  security,  and  the  holding  of  other  elections  before 
'Certain  strikes  become  legal,  despite  the  unhappy  experience  of  the 
.Smith-Connally  Act. 

9.  In  a  multitude  of  ways  it  hampers  the  effectiveness  of  the  Na- 
tional Labor  Relations  Board. 

10.  It  requires  labor  unions  to  file  burdensome  reports  with  the 
Secretary  of  Labor  under  penalty  of  denial  of  rights  under  the  Na- 
tional Labor  Relations  Act. 

11.  It  provides,  in  the  case  of  union-employer  suits  alone,  that  suits 
may  be  brought  in  Federal  courts  without  the  ordinary  jurisdictional 
requirements  of  the  amount  in  controversy  and  diversity  of  citizen- 
ship. 
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12.  It  disregards  in  material  respects  President  Truman's  sugges- 
tions for  the  establishment  of  an  investigating  commission  on  labor 
problems. 

We  now  turn  to  a  discussion  of  the  specific  provisions  of  the  bill  to 
illustrate  how  these  undesirable  results  would  be  reached. 

I.  Stimulation  of  Industrial  Unrest 

A.    INDUSTRY-WIDE   COLLECTIVE  BARGAINING 

Provisions  specifically  prohibiting  area-wide  and  industry-wide 
collective  bargaining  were  rejected  by  the  committee  for  inclusion  in 
the  bill  as  reported.  We  approve  this  action  by  the  committee  but,  in 
view  of  announcements  by  some  members  of  the  committee  that  they 
intend  to  reinsert  such  provisions  through  amendments  offered  on 
the  floor  of  the  Senate,  we  have  set  forth  below  the  considerations 
which  motivated  us  in  supporting  the  striking  of  such  provisions  from 
the  bill. 

The  Bureau  of  Labor  Statistics  estimates  that  more  than  4,000,000 
workers  in  American  industry  are  covered  by  contracts  between  a 
union  and  more  than  one  employer.  Some  of  these  are  industry-wide ; 
most  are  regional  or  city-wide  in  character.  A  ban  on  such  bargain- 
ing would  disrupt  existing  relationships  in  these  industries  and  make 
it  necessary  to  renegotiate  contracts  covering  4,000,000  workers.  In- 
stead of  negotiations  resulting  in  a  relative  handful  of  agreements 
which  cover  thousands  of  employers  as  a  group,  the  result  would  be 
piecemeal  negotiations  with  thousands  of  individual  employers,  over 
a  prolonged  period  of  time,  with  thousands  of  individual  agreements 
splintering  the  uniform  standards  previously  achieved  through  indus- 
try bargaining. 

Industry-wide  bargaining  is  a  logical  development  of  present-day 
industrial  organization.  Employers  are  organized  on  an  industry-wide 
scale ;  first  in  National-wide  corporations,  and  second  in  trade  associa- 
tions. Competition  is  Nation-wide  in  character. 

We  should  like  to  indicate  what  would  be  the  effect  of  a  ban  on 
industry-wide  bargaining  on  present-day  industrial  relations. 

AnjT^  attempt  to  ban  actions  by  employers  to  form  voluntary  asso- 
ciations for  the  purpose  of  collective  bargaining  would  deny  this 
group  the  protection  accorded  employee  organizations.  In  many  trades 
and  industries,  employers  have  joined  together  to  bargain  with  unions 
representing  their  employees.  In  such  industries  as  longshoring  and 
building  construction — where  workers  change  employers  from  day  to- 
day or  week  to  week — bargaining  through  employers'  associations  is 
the  only  practical  method  of  establishing  uniform  wages  and  working 
conditions  and  eliminating  cutthroat  competition.  Almon  E.  Roth, 
President  of  the  National  Federation  of  American  Shipping,  in  a 
statement  before  the  committee,  warned  that  a  ban  against  industry- 
wide bargaining  would  result  in  "a  diversity  of  wage  rates  and  work- 
ing conditions  among  ships  operated  from  the  same  coast,  plying 
between  the  same  ports,  tying  at  the  same  docks,  and  employing,  in 
turn,  the  same  men : 

Such  a  condition  leads  to  the  playing  off  of  one  steamship  company  against 
another  by  the  unions,  to  extreme  labor  unrest,  and  eventually  to  the  disruption 
of  steamship  operation. 
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Many  employers  prefer  industi-y-wide  or  association  bargaining. 
Mr.  Vincent  P.  Aheam,  executive  secretary  of  the  National  Sand  and 
Gravel  Association,  testified  before  the  committee : 

Some  employers  believe  that  if  they  could  not  bargain  on  an  industry-wide 
basis,  unions  could  simply  isolate  one  employer  after  another  and  force  capitula- 
tion to  their  demands. 

This  would  create  a  situation  where  the  weakest  member  of  an 
industry  would  set  the  standard  for  the  others. 

Because  numerous  employers  are  covered  by  a  single  collective- 
bargaining  agreement,  less  time  is  lost  in  the  bargaining  process. 
Settlements  are  made  simultaenously  for  these  employers  rather  than 
on  an  individual  employer-by-employer  basis.  Industrial  peace  is 
achieved  in  one  step,  rather  than  over  a  prolonged  period  of  time. 
Bargaining  with  hundreds  of  individual  finns  for  the  same  things  is 
both  wasteful  and  mif air  to  both  sides. 

Many  small  employers  lack  the  skill  in  bargaining  and  research 
facilities  available  to  miions.  A  ban  on  assocations  of  employers  com- 
bining for  the  purpose  of  pooling  their  knowledge  and  resources  in 
collective-bargaining  negotiations  would  impair  the  bargaining  power 
of  employers. 

Industry-wide  agreement  on  wage  protects  wage  standards  from 
being  undercut  by  lower- wage  areas  and  lower-wage  employers.  By 
the  same  token,  industry-wide  bargaining  may  save  individual  em- 
ployers from  being  singled  out  as  wage  leaders  in  their  respective 
industries.  A  ban  on  such  agreements  would  result  in  separate  agree- 
ments with  individual  locals.  Many  firms  control  or  own  subsidiary 
plants  in  districts  outside  an  immediate  geographic  area.  Such  firms 
would  have  to  negotiate  agreements  with  nimierous  local  unions  in 
widely  scattered  localities — a  task  that  would  unavoidably  become 
snarled  up  in  wage  differentials  and  eventually  would  revive  the  old 
cutthroat  competition  and  the  law  of  the  jungle  between  company  and 
-company,  between  area  and  area. 

Barring  joint  activities  of  local  unions  and  reducing  the  function 
of  international  unions  to  that  of  an  advisory  body  shoidd,  in  fairness, 
require  the  same  treatment  for  corporations  with  plants  scattered 
widely  over  the  country. 

The  charge  is  made  that  industry-wide  bargaining  leads  to  industi^- 
wide  strikes  which  threaten  the  public  welfare.  We  should  like  to 
emphasize  that  it  is  not  the  character  of  the  bargaining  which  brings 
about  major  strikes,  but  the  organized  joint  refusal  of  that  industry's 
employei-s  to  meet  the  union's  demands.  Under  company-by-company 
bargaining,  employers  would  try  to  drive  standards  down  to  the  level 
of  the  lowest  in  the  industry,  and  unions  would  seek  to  attain  the 
level  of  the  highest,  and  the  result  would  be  an  epidemic  of  strikes 
throughout  the  various  units  of  the  industry. 

A  ban  on  industry-wide  bargaining  would  minimize  the  role  of  the 
international  miion  and  prohibit  it  from  exercising  its  authority  to 
intervene  in  strikes  of  its  affiliates ;  and  prevent  it  from  employing  its 
prestige  in  its  own  industry  for  moderation  and  restraining  counsel. 

In  order  for  the  Senate  fully  to  realize  the  potential  impact  of  a  ban 
on  industry-wide  bargaining  by  large  geographical  areas,  we  call 
attention  to  a  study  recently  prepared  by  the  Bureau  of  Labor  Statis- 
tics, which  shows  the  extent  of  bargaining  in  specific  industries  with 
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associations  and  groups  of  employers.  A  careful  examination  of  these 
industry  groupings  must  of  necessity  uphold  the  committee's  action 
in  deleting  that  part  of  the  bill  which  would  seek  to  disrupt  existing 
collective-bargaining  practices  which  have  developed  in  the  past 
decades. 

AREA  COVERAGE  OF  GROUP  BARGAINING  SHOWING  AREA  OF  BARGAINING  WITH  ASSOCIATIONS  OR 

GROUPS  OF  EMPLOYERS,  BY  INDUSTRY 

Bargaining  on  a  national  or  industrywids    Bargaining   by  geographic  (regional)    Bargaining  within  a  city,  county,  or 
scale  areas  metropolitan  area 


Coal  mining 

Elevator  mstallation  and  repair 

Glass  and  glassware 

Installation  of  automatic  sprinklers 

Pottery  and  related  products 

Stoves 

Wallpaper 


Canning  and  preserving  foods  i 
Dyeing  and  finishing  textiles  ' 
Fishing 
Hosiery 

Leather(tanned, curried, and  finished)' 
Longshoring 
Lumber ' 
Maritime 
Metal  mining 

Nonferrous  metals  and  products,  ex- 
cept jewelry  and  silverware' 
Paper  and  pulp 
Shoes,  cut  stock  and  findings ' 


Baking 

Beverages,  nonalcoholic 
Book  and  job  printing  and  pub- 
lishing 
Building  service  and  maintenance 
Clothing,  men's  - 
Clothing,  women's  2 
Confectionery  products 
Construction 
Cotton  textiles 
Dairy  products 
Furniture  - 
Hotel  and  restaurant 
Jewelry  and  silverware 
Knit  goods 

Laundry  and  cleaning  and  dyeing 
Leather  products,  other 
Malt  liquors 
Meatpacking 

Newspaper  printing  and  publishing 
Paper  products,  except  wallpaper 
Silk  and  rayon  textiles 
Steel  products,  except  stoves  - 
Tobacco 
Traded 
Trucking  and  warehousing  2 


^  There  also  Is  some  bargaining  on  a  city,  county,  and/or  metropolitan-area  basis. 
-  There  also  is  some  bargaining  on  a  regional  and/or  industrywide  basis. 


B.  LIMITATIONS  OX  UXION-SECURITY  PRO\^SIONS 

The  bill  as  reported  disregards  the  expert  testimony  heard  by  the 
committee  which  emphasized  the  stabilizing  influence  of  union-security 
arrangements,  voluntarily  entered  into,  upon  labor  relations.  Sec- 
tion 8  (3)  of  the  present  National  Labor  Relations  Act  permits  an 
employer  to  enter  into  a  closed-shop,  union-shop,  or  maintenance-of- 
membership  agreement  with  the  recognized  representative  of  a  major- 
ity of  his  employees  in  an  appropriate  bargaining  unit.  This  bill  would 
outlaw  the  closed  shop  and  would  permit  a  maintenance-of-member- 
ship or  union-shop  agreement  only  under  limited  and  administratively 
burdensome  conditions.  It  would  require  revision  of  union-security 
arrangements  based  on  the  closed-shop  principle  covering  nearly  a 
third  of  all  workers  covered  by  collective-bargaining  agreements  when 
such  agreements  expire.  Contracts  covering  77  percent  of  all  employees 
covered  by  collective-bargaining  agreements  would  be  affected. 

Section  8  (a)  (3)  of  the  act,  as  amended  by  this  bill,  retains  the 
present  limitations  upon  the  employer's  right  to  enter  into  a  union- 
security  arrangement  and  adds  others  which  would  result  in  limiting 
and  substantially  diluting  current  practices  and  arrangements  with 
respect  to  union  security.  This  section  permits  an  agreement  requir- 
ing emploj^ees  to  join  the  union  not  more  than  30  days  after  the 
employment  begins.  The  agreement,  however,  may  be  made  only 
with  a  recognized  collective-bargaining  representative  which  has  been 
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authorized,  in  accordance  with  a  new  section  9  (e),  to  enter  into  such 
agreements  by  a  majority  of  the  employees  in  the  bargaining  unit 
as  determined  in  a  secret  ballot  conducted  by  the  Board. 

Sections  (a)  (3)  further  forbids  an  employer  to  discriminate  against 
an  emplojee  for  nonmembership  in  a  union  even  under  the  permitted 
type  of  union  security  contract  where  the  employer  has  reasonable 
grounds  for  believing  that  the  employee  was  not  offered  membership 
on  the  same  terms  as  the  other  union  members  or  that  he  was  deprived 
of  or  denied  union  membership  for  any  reason  other  than  a  failure  to 
pay  prescribed  dues  and  initiation  fees,  or  that  he  engaged  in  activity 
to  secure  a  new  Board  determination  on  the  question  of  representation 
at  a  time  when  such  question  might  properly  be  raised. 

The  effect  of  these  provisions  is  virtually  to  make  the  emploj^er  the 
judge  of  the  justifiability  of  firing  or  retaining  a  nonunion  employee 
under  a  union-shop  contract.  The  bill  does  not  say  that  employees 
must  in  fact  have  been  deprived  or  denied  membership  in  the  union 
for  the  reasons  stated.  It  merely  states  that  the  employer  must  have 
reasonable  grounds  for  so  believing.  Thereby,  the  right  of  the  union 
to  require  the  employment  of  union  members  only,  is  made  to  depend 
wholly  upon  the  subjective  beliefs  of  the  employer,  even  if  such  beliefs 
are  contrary  to  the  facts.  The  Board  in  controversies  concerning 
these  matters  would  be  under  the  necessity  of  determining,  not  a 
state  of  facts  but  a  state  of  mind. 

The  additional  burden  thrown  upon  the  Board  by  these  provisions 
respecting  union  security  is  great.  It  is  estimated  that  there  are 
some  twenty  to  thirty  thousand  collective-bargaining  agreements 
containing  union  security  provisions  at  present  in  effect.  Under  the 
present  act,  the  Board  has  fallen  far  behind  in  its  processing  of  cases 
involving  employer  unfair  labor  practices  and  representation  questions. 
Under  this  bill  it  would  be  required  to  conduct  balloting  to  determine 
authorization  to  enter  into  union  security  agreements  and  balloting 
to  determine  rescissions  of  such  authorizations.  It  would  be  required, 
too,  to  investigate  and  prohibit  alleged  unfair  labor  practices  by  unions 
as  well  as  by  employers,  and  it  would  have  the  task  of  discovering  an 
employer's  subjective  beliefs  in  refusing  to  fire  nonunion  employees 
imder  union  shop  contracts. 

Section  8  (b)  (2)  contains  further  restrictions  on  union  security 
arrangements.  Labor  organizations  which  attempt  to  presuade  an 
employer  to  discriminate  against  an  employee  who  has  been  deprived 
of  or  denied  union  membership  for  any  reason  other  than  nonpayment 
of  dues  and  initiation  fees  would  commit  an  unfair  labor  practice. 
This  provision  together  with  those  of  section  8  (a)  (3)  previously 
discussed  would  deprive  even  permissible  union  security  arrange- 
ments of  their  effectiveness  in  stabilizing  labor-management  relations. 

Even  under  a  union-security  contract  which  this  bill  permits,  an 
employee  could  with  impunity  completely  defy  the  union.  He  could 
defame  it,  he  could  betray  confidential  union  information,  he  could 
seek  to  wreck  it,  attempt  to  bring  it  into  disrepute,  act  as  a  spy  or 
stoolpigeon  or  strikebreaker,  be  a  racketeer  or  a  grafter,  and  yet  the 
union  would  have  no  effective  sanction  against  him.  If  he  pays  or 
offers  to  pay  his  dues  and  initiation  fees,  the  employer  need  not  fire 
him  and  any  attempt  by  the  union  to  persuade  the  employer  to  do  so 
would  be  an  unfair  labor  practice  on  the  part  of  the  union.  The 
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union  would  be  completely  shorn  of  effective  power  to  discipline  its 
members  for  o-ood  cause. 

If  these  provisions  are  merely  designed  to  outlaw  the  closed-shop 
closed-union  arrangement  and  to  permit  union-security  agreements 
not  based  on  the  closed-union  practice,  they  have  gone  far  beyond 
what  is  needed  to  achieve  that  purpose. 

C.    LIMITATION   ON   RIGHT   OF   STRIKERS   TO   VOTE 

Section  9(c)  (3)  would  also  provide  that  strikers  not  entitled  to  re- 
instatement shall  not  be  eligible  to  vote  in  a  Board  election  unless  such 
strike  involves  an  unfair  labor  practice  on  the  part  of  the  employer. 

As  we  miderstand  this  provision  it  would  prevent  employees  who  go 
out  on  strike  because  of  a  dispute  over  such  mattei-s  as  wages,  hours,  or 
working  conditions  from  voting  in  a  Board  election  held  during  the 
strike.  This  restriction  is  not  conditioned  upon  replacement  or  an 
offer  of  reinstatement  by  the  employer.  It  is  automatic. 

We  deem  it  highly  undesirable  because  it  enables  an  employer  to 
secure  the  rejection  of  an  established  bargaining  agent  at  the  very 
time  that  the  public  interest  makes  it  particularly  urgent  that  collec- 
tive bargaining  continue.  The  employer  can  in  some  cases  achieve 
this  result  merely  by  filing  a  petition  for  an  election  (or  encouraging 
a  dissident  group  to  file  such  a  petition)  as  soon  as  his  employees  go 
out  on  strike.  In  such  an  election,  the  strikers  who  normally  would 
constitute  the  bulk  of  the  union's  adherents  could  not  vote.  The 
defeat  of  the  bargaining  agent  is  thus  assured.  Anti-union  employers 
are  thus  encouraged  to  refuse  settlement  of  disputes  in  order  to  bring 
about  strikes  and  thereby  secure  the  clef  eat  of  the  collective-bargaining 
representative.  We  can  think  of  few  provisions  in  this  bill  better 
calculated  to  produce  and  prolong  strife  and  to  defeat  collective 
bargaining. 

D.   DISLOCATION   OF   ESTABLISHED   BARGAINING   UNITS 

Section  9(b)  of  the  bill  would  amend  the  National  Labor  Kelations 
Act  to  leave  the  National  Labor  Relations  Board  little  or  no  discre- 
tion with  respect  to  the  appropriate  bargaining  unit  in  two  situations 
where  the  exercise  of  discretion  is  now  permitted  under  the  National 
Labor  Relations  Act  and,  in  the  interest  of  sound  industrial  relations, 
should  be  preserved.  First,  the  bill  would  bar  the  Board  from  finding 
appropriate  a  unit  of  both  professional  and  nonprofessional  employees 
unless  a  majority  of  the  professionals  voted  for  inclusion  in  the  unit. 
The  decisions  of  the  Board  reveal  that  it  seldom  includes  professionals 
in  the  same  unit  with  other  employees,  but  this  restriction  on  the  dis- 
cretion of  the  Board  would  require  the  Board  to  wholly  ignore  existing 
and  satisfactory  bargaining  patterns  and  units. 

Section  9  (b)  of  the  bill  would  prohibit  the  Board  from  deciding  a 
craft  unit  to  be  inappropriate  on  the  ground  that  a  different  unit  has 
been  established  by  a  prior  Board  deermination,  unless  a  majority 
of  the  employees  in  the  craft  unit  vote  against  separate  representation. 
This  provision,  in  its  effect,  would  tencl  to  fragmentize  unions  based 
upon  any  membership  broader  than  that  of  a  single  craft.  We  recog- 
nize thai  some  of  the  State  labor  relations  acts,  such  as  that  of  New 
York,  contain  similar  provisions,  though  that  act  requires  a  vote  for 
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rather  than  against  separate  representation.  However,  while  these  may 
be  appropriate  when  applied  to  small  enterprises  such  as  are  regulated 
by  the  State  acts,  they  are  inappropriate  when  applied  to  the  large  en- 
terprises covered  by  the  national  act.  The  provision  can  only  have  an 
unsetthng  effect  on  many  industries  such  as  the  automobile,  iiibber, 
and  electrical  industries,  which  inlude  in  a  single  enterprise  numerous 
crafts.  In  such  industries,  raiding  by  rival  unions  would  be  encouraged 
and  employers  would  be  forced  to  deal  with  many  craft  unions  rather 
than  a  single  large  industrial  union.  The  provision,  if  enacted  into  law. 
would  seriously  disturb  existing  labor  relations  in  large  segments  of 
our  economy  and  would  allow  no  room  for  the  plav  of  administrative 
discretion  on  this  issue,  one  of  the  most  troubled  with  which  the  Na- 
tional Labor  Eelations  Board  has  had  to  deal.  Any  proposal  such  as 
the  one  here  involved  can  only  aggravate  an  already  complicated  prob- 
lem. We  can  see  no  useful  purpose  to  be  served  by  a  change  in  the  pres- 
ent law  in  this  respect  but  on  the  contrarv,  feel  that  by  permitting 
■small  groups  to  break  up  an  established  unit  against  the  will  of  a  ma- 
jority of  the  employees,  stability  and  responsibility  in  collective  bar- 
gaining may  be  seriously  disrupted. 

E.   EMPLOYER  PETITIONS  AND  DECERTIFICATION   PETITIONS 

Under  the  present  rules  of  the  Board,  an  employer  may  file  a  peti- 
tion where  two  or  more  labor  organizations  have  presented  conflicting 
claims  that  each  represents  a  majority  of  the  employees  in  an  appro- 
priate unit.  In  addition,  where  an  employer  doubts  a  union's  majority 
status  in  good  faith,  he  need  only  decline  to  bargain.  Section  9  (c) 
(1)  (B)  would  provide,  however",  that  an  employer  could  also  file  a 
petition  whenever  one  labor  organization  presented  a  claim  to  be  rec- 
ognized. The  most  serious  objection  to  the  proposed  amendment  is 
that  in  situations  where  unions  are  established  in  a  plant  and  only 
questions  of  continuing  majority  are  involved,  the  Board  would  not 
clearly  have  discretion  to  dismiss  the  petition  if  there  was  no  reason- 
able basis  in  fact  for  the  employer  to  doubt  that  the  labor  organization 
still  represents  a  majority.  This  is  most  important  and  should  not 
be  left  to  statutory  interpretation.  Unless  the  Board  has  such  discre- 
tion, employers  seeking  to  avoid  collective  bargaining  acquire  a  useful 
device  for  delay  by  filing  petitions.  Moreover,  unions  would  be  com- 
pelled to  engage  in  election  campaigns  at  tlie  close  of  each  bargaining 
term  and  would  be  tempted  to  make  unreasonable  demands  in  order  to 
retain  the  allegiance  of  the  employees.  Uninterrupted  and  stable  bar- 
gaining relations  would  thus  be  impaired. 

Section  9  (c)  (1)  (A)  (ii)  of  the  bill  would  allow  a  petition  for  an 
election  be  filed  by  employees  who  assert  that  "the  individual  or 
labor  organization  which  has  been  certified  or  is  being  currently 
recognized  as  the  bargaining  representative  is  no  longer  a  represent- 
ative as  defined  in  section  9  (a)."  Such  a  petition  would  be  purely 
negative,  filed  by  persons  who  do  not  want  a  collective-bargaining 
representative. 

The  encouragement  of  collective  bargaining  and  the  maintenance 
of  stable  relationships  already  established  would  be  seriously  impeded 
if  the  above  provision  were  enacted  into  law.  Under  the  guise  of 
protecting  the  freedom  of  workers  the  section  would  furnish  employers 
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with  a  useful  device  for  undermining  the  position  of  the  bargaining 
agent  and  for  delaying  collective  bargaining.  By  encouraging  dissi- 
dent groups  to  file  petitions,  the  employer  can  repeatedly  bring  into 
issue  the  majority  status  of  the  bargaining  representatives.  How  use- 
ful a  device  it  could  be  becomes  apparent  when  we  realize  that  under 
the  Board's  present  budgetary  situation,  it  takes  approximately  6 
months  to  process  a  contested  election  case.  A  year  could  very  easily 
elapse,  therefore,  between  the  election  and  the  consummation  of  the 
bargaining  negotiations  by  a  contract.  At  this  pont,  a  group  of  dissi- 
dent employees,  with  or  without  the  encouragement  of  the  employer, 
might  demand  a  new  election  under  this  provision,  thereby  delaying 
or  defeating  collective  bargaining. 

We  have  not  yet  reached  the  point  in  labor-management  relations 
where  employers  generally  have  fully  accepted  the  principles  of  col- 
lective bargaining.  Until  we  reach  that  point  we  must  not,  in  the 
interests  of  the  iGnerican  people,  furnish  anti-union  employers  with 
statutory  techniques  by  the  use  of  which  they  can  avoid  or  defeat 
the  collective-bargaining  process. 

II.    IXCREASE    IN    GOVERNMEXTAL    INTERVENTION    IN    LaBOR-MaNAGE- 

MENT  Problems 

A.  VIOLATIONS  OF  COLLECTIVTE-BARGAINING  ARGEEMENTS 

Sections  8  (a)  (6)  and  8  (b)  (5)  would  make  it  an  unfair  labor  prac- 
tice for  either  an  employer  or  a  labor  organization  to  violate  the  ternis 
of  a  collective-bargaining  agreement  or  of  an  agreement  to  submit 
a  labor  dispute  to  arbitration  and  would  require  the  National  Labor 
Relations  Board  to  dismiss  any  charge  under  these  subections  if  the 
complainant  has  committed  a  similar  breach.  There  can  be  no  question 
that  collective-bargaining  agreements,  like  other  contracts,  should  be 
faithfully  performed  by  the  parties.  In  most  labor-management  re- 
lationships they  are  so  performed,  and  disputes  over  the  meaning  of 
the  terms  of  the  agreement  or  generally  resolved  peacefully  by  nego- 
tiations or  arbitration. 

These  sections  may  appear  to  cari-y  out  the  recommendations  of  the 
President's  State  of  the  Union  message.  However,  these  proposals 
contain  no  provision  requiring  the  disputants  to  utilize  procedures 
prescribed  by  their  collective-bargaining  agreement  or  to  exhaust 
mediation  and  conciliation  processes  prior  to  resort  to  the  Board. 
Although  the  bill  elsewhere  makes  available  machinery  for  vohmtary 
conciliation,  mediation  and  arbitration,  resort  to  these  is  not  required 
as  a  condition  precedent  to  filing  a  charge  of  an  unfair  labor  practice 
for  breach  of  a  collective-bargaining  agreement. 

The  effect  of  this  omission  would  be  to  discourage  the  voluntary 
adjustment  of  disputes  and  unnecessarily  increase  the  number  of 
cases  coming  before  the  Board.  In  this  connection  it  should  be  noted 
that  experience  with  the  War  Labor  Board  during  the  recent  war  has 
demonstrated  that  the  immediate  availability  of  an  agency  for  settling- 
disputes,  without  a  preliminary  requirement  of  resort  to  all  the 
processes  of  negotiation,  mediation,  and  conciliation,  discourages  the 
parties  from  settling  such  disputes  themselves  by  voluntary  adjust- 
ment. The  results,  therefore,  might  well  be  a  disuse  of  the  collective- 
bargaining  process  and  a  congestion  of  cases  before  the  Board  which 
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would  make  it  impossible  to  settle  disputes  promptly  in  an  area  where 
prompt  settlement  is  essential  to  the  cause  of  industrial  peace. 

Finally,  sections  8  (a)  (6)  and  8  (b)  (5)  together  with  section  301 
would  give  rise  to  a  conflict  of  jurisdiction  between  the  National  La- 
bor Relations  Board  and  the  United  States  district  courts.  This  lat- 
ter section  permits  suits  in  the  United  States  district  courts  for  vio- 
lations of  collective-bar^ainine:  ao;reements.  Parties  to  such  agreements 
thus  have  the  choice  of  bringing  their  action  before  the  Board  or 
the  United  States  district  courts.  Obviously,  the  necessity  for  uni- 
form decisions  in  such  matters  and  the  avoidance  of  conflicting  de- 
cisional lades  by  judicial  bodies  make  this  legislative  scheme  wholly 
undesirable. 

n.  SUITS  BY  AND  AGAINST  I^BOR  ORGANIZATIONS  IN  TIIE  FEDERiVL  COUKTS 

Section  301  of  title  II  of  the  bill  gives  the  Federal  district  courts 
broad  jurisdiction  to  entertain  suits  for  breach  of  collective-bargaining 
contracts  in  industries  affecting  interstate  commerce  regardless  of  the 
amount  in  controversy  and  of  the  citizenship  of  the  parties.  This  sec- 
tion pennits  suits  by  and  against  a  labor  organization  representing 
employees  in  such  industries,  in  its  common  name  with  money  judg- 
ments enforceable  only  against  the  organization  and  its  assets. 

(i)  jSuits  for  violation  of  collective-bargaining  agreements 

The  Federal  courts  have  always  had  jurisdiction  to  entertain  suits 
for  breach  of  collective-bargaining  contracts  and  have  awarded  money 
damages  where  the  amount  in  controversy  fulfills  the  present  $3,000 
I'equirement  and  diversity  of  citizenship  exists.  Nederlandf^che  Ameri- 
kaanische  Stoomvart  MaMschappij  v.  Stevedores  and  Longshore7rhen''s 
Benevolent  Society  ((1920),  265  Fed.  397).  It  is  apparent  from  the 
language  of  section  301  that  no  change  is  made  in  the  application 
of  State  law  for  this  purpose.  The  section  states  that — 

suits    for    violation    of   contracts    concluded    *    *    *    in    an    industry    affecting 
commerce  *  *  *  may  be  brought  in  any  district  court  of  the  United  States  *  *  *. 

Every  district  court  would  still  be  required  to  look  to  State  sub- 
stantive law  to  determine  the  question  of  violation.  This  section  does 
not,  thei'efore,  create  a  new  cause  of  action  but  merely  makes  the  exist- 
ing remedy  available  to  more  persons  by  removing  the  requirements 
of  amount  in  controversy  and  of  diversity  of  citizenship  where  inter- 
state commerce  is  affected. 

The  abandonment  of  the  present  amount  in  controversy  and  diver- 
sity of  citizenship  requirements  is  an  unwise  departure  from  existing 
law,  wliich  would  impose  a  needlessly  increased  burden  upon  the 
Federal  courts,  already  weighted  down  with  litigation.  An  examina- 
tion of  figures  showing  the  case  load  in  these  courts  demonstrates  the 
extraordinarily  crowded  conditions  of  their  dockets.  According  to  the 
Annual  Reports  of  the  Attorney  General,  the  number  of  civil  actions 
of  all  kinds  pending  in  the  United  States  district  courts  have  risen 
from  29,394  on  June  30,  1941,  to  46,840  on  June  30,  1946,  constituting 
an  increase  of  more  than  63  percent.  During  this  period  the  number 
of  such  cases  commenced  in  these  courts  similarly  increased  from 
38,477  to  67,835  and  the  number  of  such  cases  terminated  rose  from 
38,561  to  61,000.  Although  the  Federal  courts  appear  to  be  handling 
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this  increased  load  as  efficiently  as  possible,  it  is  obvious  that  there  are 
human  limitations  upon  the  capacity  of  present  staffs  and  that  con- 
stant increase  in  litigation  can  only  be  met  by  an  increase  in  the 
number  of  judges  and  court  personnel,  with  corresponding  increases  in 
the  cost  of  government.  The  alternative  would  be  a  break-down  in  our 
judicial  sj^stem. 

These  cases  involve  not  only  questions  arising  under  the  Constitu- 
tion and  laws  of  the  United  States  in  the  myriad  fields  now  enconi- 
passed  witliin  the  scope  of  Federal  regulation,  but  also  controversies 
arising  under  the  laws  of  the  various  States  where  diversity  of  citizen- 
ship provides  the  basis  for  Federal  jurisdiction.  Yet,  in  the  face  of 
these  conditions  prevailing  in  the  administration  of  justice,  the  Fed- 
eral courts  would  be  made  an  available  tribunal  for  every  petty  cause 
of  action  between  citizens  of  the  same  State,  and,  undoubtedly  in 
many  instances,  residents  of  the  same  community,  with  application  by 
the  Federal  judge  of  exactly  the  same  principles  of  law  which  would 
govern  the  controversy  if  it  were  brought  before  a  State  judge  in  the 
more  numerous  State  courts. 

Added  to  these  practical  objections,  are  serious  questions  concerning 
the  legality  of  abandoning  the  diversity-of -citizenship  requirement. 
The  Constitution  limits  suits  in  the  Federal  courts,  inter  alia,  to  cases 
arising  under  the  Constitution  and  laws  of  the  United  States  or  in- 
volvmg  diversity  of  citizenship  (Constitution,  art.  Ill,  sec.  2). 

Reflection  upon  these  practical  and  legal  objections  to  this  phase 
of  the  bill  lead  to  the  conclusion  that  very  useful  purpose  would 
he  served  by  making  Federal  courts  more  broadly  available  for  the 
adjudication  of  disputes  under  collective-bargaining  agreements.  The 
only  advantage  if  indeed  it  may  be  called  an  advantage,  is  to  give 
many  disputing  parties  an  otherwise  unavailable  opportunity  to  choose 
a  Federal  fonim  rather  than  a  State  forum.  The  substantive  law 
governing  the  settlement  of  the  dispute  would  n,ot  be  changed  in  the 
least  no  matter  which  forum  were  chosen.  It  is  our  conviction  that 
the  added  burdens  upon  the  Federal  courts  and  the  doubtful  legality 
of  this  measure  constitute  an  extravagant  price  to  pay  for  a  needless 
indulgence  benefiting  litigants  whose  remedies  are  now  as  adequate 
in  the  State  courts  as  they  would  he  in  the  Federal  courts, 

(2)  Suits  l)y  and  against  lahor  organizations 

It  is  believed  that  the  provisions  of  this  section,  which  permit  suits 
hy  or  against  a  labor  organization  in  its  common  name,  fail  to  give 
proper  consideration  to  the  pi-esent  ease  with  which  these  organiza- 
tions may  now  sue  or  be  sued  in  the  Federal  courts  regardless  of 
whether  they  represent  employees  in  industries  affecting  interstate 
com.merce.  Whenever  a  substantive  right  under  Federal  law  is  asserted 
by  or  against  such  associations  the  right  to  sue  or  be  sued  by  common 
name  is  clearly  granted  regardless  of  State  procedural  laws. 

It  was  clearly  shown  by  testimony  at  the  hearings  that  unions  are 
not  immune  from  suit  under  State  law  because  they  are  labor  organiza- 
tions. Union  assets  are  sometimes  reached  only  with  difficulty  under 
some  State  laws  solely  because  unions  are  unincorporated  associations. 
At  the  present  time,  however,  a  great  majority  of  States  permit  effec- 
tive suits  against  unincorporated  associations  or  provide  effective 
means  of  reaching  their  funds.  By  conservative  estimate,  25  State  laws 
now  provide  that  these  associations  may  be  sued  in  their  common 
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names,  in  some  instances  with  liability  attaching  not  only  to  the  union 
funds  but  also  to  the  assets  of  every  individual  member  of  the  union. 
At  least  10  other  States  allow  representative  suits  against  the  union 
members  in  any  form  ,of  action,  thereby  enabling  satisfaction  of  judg- 
ment from  the  joint  assets.  In  only  13  States,  at  most,  are  there  pre- 
sented difficulties  in  reaching  the  assets  of  the  unions  as  distinguished 
from  those  of  individual  members  who  are  sued.  Even  in  these  13 
States,  however,  representative  suits  are  permitted  in  equity  cases  and 
doctrines  of  waiver  and  estoppel  are  frequently  applied  to  prevent  the 
union  from  denying  that  it  is  an  entity  similar  to  a  corporation  when 
it  is  sued  in  its  common  name.  The  over-all  result  is  that  unions  are 
readily  amenable  to  suit  in  the  Federal  courts  in  at  least  35  of  the 
States  in  which  Federal  courts  are  held. 

C.    NATIONAL    EMERGENCIES 

Section  206-210  of  the  bill  would  provide  special  machinery  for 
handling  cases  affecting  the  national  healtli  or  safety.  Tliese  sections 
would  authorize  the  Attorney  General  to  obtain  injunctive  relief  in 
Federal  courts  whenever  he  deems  a  threatened  or  actual  strike  or 
lock-out  to  be  of  sufficient  magnitude  to  imperil  the  national  health 
or  safety.  The  Attorney  General  would  not  be  authorized  imdei-  the 
bill  to  petition  for  an  injunction  until  after  he  had  received  a  report 
as  to  the  facts  involved  in  the  dispute,  to  be  made  by  a  board  of  inquiry 
appointed  by  the  Attorney  General.  The  boards  of  inquiry  would  be 
given  power  to  issue  subpenas  for  attendance  of  witnesses  and  pro- 
duction of  books,  papers,  and  documents. 

Upon  issuance  of  an  injunction  by  the  district  court,  the  parties 
would  be  under  a  duty  to  use  the  facilities  of  the  Federal  Mediation 
Service  to  assist  them  in  the  settlement  ,of  their  dispute. 

Under  section  209(1)),  if  the  parties  have  not  reached  agreement 
within  60  days  of  the  issuance  of  the  injunction,  the  Attorney  General 
would  reconvene  the  board  of  inquirv  and  the  board  woulcf  report  to 
him  the  current  positions  of  the  parties.  Eeport  of  the  boai'd  would 
be  made  public  by  the  Attorney  General.  Within  the  next  15  days  a 
secret  ballot  would  be  taken  by  the  National  Labor  Relations  I^oard 
to  determine  whether  the  employees  wished  to  accejot  the  final  offer 
of  settlement  made  by  the  employer. 

Section  210  provides  that  upon  the  certification  of  the  results  of  tlie 
ballot  or  upon  a  settlement  being  reached,  whichever  occurs  soonei-, 
the  Attornev  General  is  directed  to  move  for  tlie  discharge  of  the 
injunction.  Upon  discharge  of  the  injunction  the  Attorney  Genei-al 
is  directed  to  submit  to  the  President  a  full  report  of  the  proceedings 
and  the  President  is  directed  to  transmit  such  report  together  with 
such  recommendations  as  he  may  see  fit  to  make  to  the  Congress  for 
consideration  and  appropriate  action. 

Under  these  sections  of  the  act  the  Attorney  General,  boards  of 
inquiry.  Federal  district  courts,  Federal  Mediation  Service,  the  Presi- 
dent, and  the  Congress  would  all  be  participating  in  the  handling 
of  a  single  labor  dispute.  We  believe  that  the  handling  of  labor  dis- 
putes should  be  concentrated  in  one  agency.  Diffusion  of  responsi- 
bility would  confuse  the  handling  of  these  important  matters.  The 
public  would  be  unable  to  fix  responsibility  when  one  of  these  critical 
labor  disputes  is  mishandled. 
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We  believe  that  there  are  many  other  criticisms  that  warrant 
mention. 

1.  The  fact-finding  functions  provided  for  in  sections  206-210,  if 
they  are  to  be  exercised,  should  be  vested  in  the  Secretary  of  Labor 
who  has  the  facilities  to  insure  their  most  effective  performance. 

2.  The  wisdom  of  the  reversion  to  "goverimaent  by  injunction"  in 
disputes  between  private  parties  is  open  to  very  serious  doubt.  The 
Norris-LaGuardia  Act  has  long  stood  as  one  of  the  safeguards  against 
the  abuse  of  the  injunction  process  in  private  labor  disputes.  The 
majority  bill  must  not  be  confused  with  the  action  taken  by  the  Gov- 
ernment during  the  recent  coal  strike.  In  that  case  the  coal  mines  had 
already  been  seized  by  the  Government.  Under  this  bill  the  coercive 
effect  of  the  Government's  action  would  be  completely  one-sided.  An 
employer  would  be  assured  that  if  he  delays  negotiations  for  a  suf- 
ficient period  of  time  the  situation  will  reach  a  point  where  the  Attor- 
ne}'  General  will  be  forced  to  secure  an  injunction  against  the  em- 
ployees. Under  this  bill  such  an  employer  runs  no  risk  of  seizure  or  of 
any  economic  loss. 

3.  The  standards  proiaded  in  section  206  as  to  the  types  of  cases 
that  might  affect  the  national  health  or  safety  are  inadequate. 

4.  There  are  no  statutory  standards  to  assist  the  Attorney  General 
in  determining  at  what  stage  of  the  negotiations  a  strike  may  be 
''threatened." 

5.  The  Attorney  General  could  not  petition  for  an  injunction  until 
after  receipt  of  a  report  from  a  board  of  inquiry.  Hearings  before  a 
board  of  inquiry  are  time  consuming.  Therefore,  there  would  be  a 
natural  tendency  to  appoint  boards  of  inquiry  at  early  stages  in  the 
collective-bargaining  processes.  Early  appointment  of  boards  of 
inquiry  would  completely  frustrate  free  collective-bargaining 
jjrocesses. 

6.  The  broad  scope  of  the  phrases  "threatened  or  actual  strike  or 
lock-out"  and  "imperil  the  national  health  or  safety"  would  inevitably 
lead  to  heated  debate  as  to  when  action  should  or  should  not  be  taken 
and  would  tend  to  aggi-avate  rather  than  settle  labor  disputes  in  key 
industries. 

7.  The  provision  in  section  206  that  the  board  of  inquiry  shall  be 
limited  to  findings  of  fact  and  shall  not  make  any  recommendations 
is  unwise.  As  we  have  said  earlier,  conciliation  and  mediation  func- 
tions require  flexibility.  There  are  many  occasions  upon  vdiich  it  is 
desirable  for  boards  of  inquire  to  make  i-ecommendations.  It  is  diffi- 
cult in  heated  controversies  to  limit  a  report  to  findings  of  fact,  for 
the  findings  themselves  or  the  way  in  which  they  are  stated  are  fre- 
quently tantamount  to  recommendations.  The  discretion  as  to  whether 
or  notreconnnendations  should  be  made  should  rest  with  the  appoint- 
ing officer. 

8.  Section  209  (b)  of  the  bill  requires  the  Xational  Labor  Relations 
Board  to  conduct  a  secret  ballot  among  the  emplovees  of  each  em- 
ployer involved  in  a  dispute  subject  to  the  emergency  provisions  of 
the  l)ill  on  the  question  whether  they  wish  to  accept  the  fi.nal  offer 
of  settlement  made  by  their  employer.  The  Board  is  required  to  con- 
duct such  election  within  15  days  after  the  lapse  of  a  60-day  period 
dui-ing  which  the  court's  restraining  order  has  been  in  effect  and  to 
certify  the  results  to  the  Attorney  General  within  5  days  thereafter. 


Experience  under  the  Smitli-Connally  Act  has  demonstrated  the 
undesirability  of  strike  votes  such  as  those  contemplated  under  this 
bilL  This  experience  has  shown  that  such  votes  are  completely  inef- 
fectual in  reducing  strikes.  This  experience  has  further  shown  that 
such  votes  serve  as  an  irritant  to  existing-  labor-management  relations, 
creating  an  atmosphere  that  is  harmful  to  the  peaceful  resolution  of 
industrial  disputes.  Moreover,  the  duty  of  conducting  such  votes  by 
the  National  Labor  Relations  Board  under  the  Smith-Connally  Act 
reached  such  proportions  that  that  agency  virtually  had  to  discontinue 
the  administration  of  the  National  Labor  Eelations  Act  in  order  to 
discharge  its  duties  under  the  Smith-Connally  Act.  There  is  no  reason 
to  anticipate  any  different  result  in  the  case  of  the  provisions  of  this 
bill  j)articularly  in  view  of  the  severe  restrictions  as  to  time.  Finally, 
the  provisions  of  section  209  (b)  vv'ould  require  the  expenditure  of 
substantial  additional  Government  funds.  An  indication  of  the  amount 
\vhicli  may  be  involved  is  found  in  the  experience  of  the  National 
Labor  Relations  Board  in  conducting  a  strike  vote  in  the  bituminous 
coal  industry  under  the  Smith-Connally  Act.  That  strike  vote  alone 
required  the  expenditure  of  over  $160,000. 

After  all  the  steps  prescribed  in  the  bill  are  taken  a  report  would 
then  be  filed  with  the  President.  The  bill  does  not  prescribe  the  duties 
of  the  President  other  than  to  state  that  he  ^ould  in  turn  file  a  re- 
port, with  such  recommendations  as  he  may  see  fit  to  make  to  the 
Congress.  We  believe  it  would  be  most  un\\4se  for  the  Congress  to 
attempt  to  adopt  laws  relating  to  any  single  dispute  between  private 
parties. 

Thus  far,  in  our  opinion,  no  satisfactory  solution  to  the  troublesome 
problem  of  industry-wide  labor  disputes  has  been  presented.  We  believe 
the  proposal  of  President  Truman  in  his  state  of  the  Union  message  for 
a  study  of  this  problem  warrants  universal  support.  When  President 
Truman  in  his  state  of  the  Union  message  requested  the  appointment  of 
a  joint-study  commission,  he  placed  at  the  head  of  the  list  of  things  to 
be  studied  the  problem  of  Nation-wide  strikes. 

Only  by  such  a  study  can  a  solution  to  this  problem  be  found.  To 
the  argument  that  the  majority's  remedy  for  dealing  with  this  problem 
is  better  than  none,  we  say  that  this  remedy  may  well  prove  to  be 
worse  than  the  disease.  We  believe  it  is  imperative  that  the  proposal 
for  study  of  this  problem,  contained  in  Senate  Joint  Resolution  22, 
be  adopted  at  the  earliest  possible  moment.  Until  a  solution  is  found, 
let  us  not  be  stampeded  into  action  that  can  lead  only  to  more  strikes 
and  industrial  chaos. 

The  people  of  this  country  want  less  Government  interference  in 
their  domestic  affairs.  The  free  enterprise  system  requires  that  Govern- 
ment interference  be  kept  to  a  minimum.  This  bill  instead  of  providing 
for  less  Government  interference  provides  for  more  Government 
interference. 

III.  Unequal  and  Unjustified  Restraints  Upon  Labor  Unions 

Some  of  the  provisions  already  discussed  are,  in  our  judgment, 
unduly  discriminatory  against  labor  unions  and  their  legitimate  ac- 
tivities. In  addition,  the  following  points  should  be  made : 
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'    A.    WEAKENING    OF    THE    NORRIS-LAGUARDIA    ACT 

This  matter  has  already  been  discussed  in  the  preceding  section. 
Section  10  ( j ) ,  (k) ,  and  (1)  add  ne\Y  remedies  to  those  now  available  to 
the  National  Labor  Kelations  Board.  Section  10(j)  empowers  the 
Board  to  apply  to  any  district  court  of  the  United  States  for  a  tem- 
porary restraining  order  once  a  complaint  has  issued  (and  before 
determination  of  the  issues  by  the  Board).  Section  10 (k)  is  to  be 
read  in  connection  with  paragraph  (4)  of  section  8(b)  which  makes 
it  an  unfair  labor  practice  for  a  labor  organization  to  strike  in  connec- 
tion with  a  jurisdictional  dispute.  The  Board  is  directed  either  to 
hear  the  dispute  itself  or  to  appoint  an  arbitrator  unless  within  10 
days  the  parties  have  adjusted  or  agreed  upon  methods  for  the  volun- 
tary adjustment  of  the  dispute.  The  award  of  the  arbitrator  is  to 
be  final. 

Section  10(1),  which  directs  the  Board  to  apply  for  injunctions  in 
connection  with  certain  unfair  labor  practices,  is  discussed  in  our 
analysis  of  the  provisions  of  section  8(b). 

We  are  not  persuaded  of  the  necessity  for  the  additional  powers 
conferred  upon  the  Board  by  section  10(j).  The  present  National 
Labor  Relations  Act,  in  section  10(e),  grants  the  circuit  courts  of 
appeals  power  to  issue  a  temporary  restraining  order  once  a  petition 
for  enforcement  has  been  filed  in  the  court,  after  decision  of  the  matt-er 
by  the  Board.  In  Yeiry  few  instances  has  the  Board  found  it  necessary 
to  exercise  even  this  power.  It  may  be  anticipated  that,  if  this  section 
became  law,  the  Board  would  be  harassed  by  demands  that  it  seek 
immediate  injunctive  relief  if  unfair  labor  practices  were  alleged  by 
either  employees  or  employers.  If  such  applications  were  made  the 
clear  result  would  be  to  throw  decision  of  the  merits  of  such  cases  into 
the  Federal  district  courts  and  thus  to  oust  the  Board  of  jurisdiction, 
since  it  is  not  to  be  supposed  that  district  courts  could  act  without 
some  inquiry  into  the  merits  of  the  dispute,  or  that  the  Board  could, 
at  a  later  date,  take  a  view  of  the  case  inconsistent  with  that  of  the 
court.  Mere  existence  of  such  power  might  prove  a  handicap.  While 
in  some  instances  this  might  prove  a  speedy  remedy,  under  normal 
circumstances  the  Board's  docket  should  be  at  least  as  current  as  that 
of  the  district  courts.  We  feel  that  expeditious  handling  is  to  be  ob- 
tained by  adequate  funds  to  enable  the  Board  to  act  speedily  rather 
than  resort  to  premature  consideration  of  these  matters  by  the  courts. 

Section  10(k)  in  effect  provides  for  compulsory  arbitration  of  juris- 
dictional disputes.  We  agree  with  President  Truman's  statement  in 
his  state  of  the  Union  message  that  "jurisdictional  strikes  are  inde- 
fensible." We  believe  this  provision  of  the  bill  to  be  soimd,  and  are 
pleased  to  note  that  full  opportunity  is  given  the  parties  to  reach  a 
voluntary  accommodation  without  governmental  intervention  if  they 
so  desire.  We  are  confident  that  the  mere  threat  of  governmental 
action  will  have  a  beneficial  effect  in  stimulating  labor  organizations 
to  set  up  appropriate  machinery  for  the  settlement  of  such  contro- 
versies within  their  own  ranks,  where  they  properly  should  be  settled. 
As  we  have  observed,  however,  we  feel  that  the  immediate  requirement 
of  a  mandatory  injunction  is  undesirable.  The  administrative  agency 
charged  with  the  duty  of  enforcing  these  provisions  should  be  given 
discretion  to  determine  whether  or  not  such  injunction  should  be 
applied  for  under  section  10(1).  Legislative  wisdom  does  not  extend 
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to  foreseeino;  all  possible  contingencies,  and  circumstances  may  well 
arise  in  which  the  Government  should  withhold  its  hand. 

We  are  opposed  to  such  a  weakening  of  the  Norris-LaGuardia  Act. 
That  act  sought  to  protect  workers  in  their  rights  to  organize  and  bar- 
gain collectively  through  representatives  of  their  own  choosing  by 
denying  the  issuance  of  injunction,  whether  on  petition  of  private 
persons  or  officers  of  the  Govenment,  except  in  the  maimer  and  under 
the  conditions  set  forth  in  its  provisions.  The  safeguards  against 
"government  by  injunction"  which  the  Norris-LaGuardia  Act  sought 
to  erect  should  be  preserved. 

The  record  of  the  hearings  before  this  committee,  in  our  opinion, 
contain  no  evidence  showing  a  need  to  waive  the  safeguards  of  the 
Norris-LaGuardia  Act  in  preventing  unjustified  'secondary  boycotts 
and  jurisdictional  strikes.  These  complicated  questions  require  investi- 
gation and  determination  by  an  administrative  agency  having  expert 
knowledge  and  experience  in  the  field  of  labor-management  relations, 
such  as  the  National  Labor  Relations  Board,  rather  than  summary 
equity  proceeding  and  restraining  orders. 

B.  PROHIBITION  OF  JURISDICTIONAL  STRIKES  AND  BOYCOTTS 

Section  8(b)  (4)  would  add  to  the  National  Labor  Relations  Act  a 
new^  section  which  M'ould  provide  that  various  concerted  activities  of 
labor  unions,  such  as  secondary  boycotts,  jurisdictional  disputes,  and 
sympathy  strikes,  defined  in  broad  terms,  would  be  unfair  labor  prac- 
tices which  could  be  prohibited  by  the  National  Labor  Relations  Board. 

We  are  of  the  view  that  legislation  to  ban  clearly  unjustifiable  forms 
of  economic  action  by  labor  unions  is  warranted.  The  President  recog- 
nized this  when,  in  his  state  of  the  Union  message,  he  requested  legis- 
lation to  prevent  (1)  jurisdictional  strikes,  (2)  secondary  boycotts 
when  used  to  further  jurisdictional  strikes  or  to  compel  employers  to 
violate  the  National  Labor  Relations  Act,  and  (3)  the  use  of  economic 
force  to  decide  issues  arising  out  of  the  interpretation  or  application  of 
existing  agreements. 

We  would  support  legislation  which  was  limited  in  its  scope  to  these 
recommendations.  We  do  not  have  that  in  the  language  of  this  subsec- 
tion. We  have  instead  an  indiscriminate  attack  on  forms  of  peaceful 
economic  action  by  unions  which  the  most  enlightened  courts  and 
authorities  in  labor  relations  have  come  to  recognize  as  legitimate. 

This  is  clearly  demonstrated  in  the  provision  of  this  subsection 
which  bans  a  strike  or  a  refusal  to  handle — 

for  the  purpose  of  forcing  or  requiring  any  employer  or  other  person  to  cease 
using,  selling,  handling,  transporting,  or  otherwise  dealing  in  the  products  of  any 
other  producer,  processor,  or  manufacturer,  or  to  cease  doing  business  with  any 
othe  person. 

This  provision  is  presumably  designed  to  outlaw  secondary  boycotts, 
and  is  predicated  on  the  assumption  that  all  secondary  boycotts  are 
unjustified.  It  ignores  the  President's  observation  that — • 

Not  all  secondary  boycotts  are  unjustified.  We  must  judge  them  on  the  basis 
of  their  objectives.  For  example,  boycotts  intended  to  protect  wage  rates  and 
working  conditions  should  be  distinguished  from  those  in  furtherance  of  juris- 
dictional disputes.  The  structure  of  industry  sometimes  requires  an  employer 
to  extend  the  conflict  beyond  a  particular  employer.  There  should  be  no  blanket 
prohibition  against  boycotts.  The  appropriate  goal  is  legislation  which  prohibits 
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secondary  boycotts  in  pursuance  of  unjustifiable  objectives,  but  does  not  impair 
the  union's  right  to  preserve  its  own  existence  and  the  gains  made  in  genuine 
collective  bargaining. 

Xo  one  who  has  undertaken  to  examine  the  law  with  respect  to 
secondary  boycotts  can  help  but  be  impressed  with  its  present  con- 
fusion. Nonetheless,  an  unmistakable  trend  in  the  law  on  this  subject 
is  recognizable.  Courts  are  beginning  to  turn  from  the  practice  of 
considering  secondary  boycotts  in  terms  of  common  law  conspiracy 
doctrine,  and  are  determining  the  legality  of  particular  factual  situa- 
tions on  the  basis  of  tort  doctrine.  On  this  basis  there  is  a  growing 
acceptance  of  certain  forms  of  action  directed  against  parties  who  are 
not  immediately  involved  in  a  labor  dispute  when  (1)  such  parties  are 
foiuid  to  possess  "unity  of  interest"  with  the  disputing  employer,  and 
(2)  such  action  is  foiuid  to  be  necessary  in  order  to  promote  the  legiti- 
mate interests  of  the  labor  union. 

This  bill  would  reverse  that  trend.  Under  this  bill,  a  refusal  by 
union  labor  in  one  craft  to  handle  products  made  by  nonunion  labor 
in  the  same  or  a  related  craft  would  be  an  unfair  labor  practice.  A 
strike  by  union  labor  in  order  to  compel  their  employer  to  cease  dealing 
with  a  nonunion  employer  would  be  an  unfair  labor  practice.  A  refusal 
of  union  workers  to  work  next  to  nonunion  workers  of  another  em- 
ployer engaged  in  a  common  project  would  be  an  unfair  labor  practice. 
In  each  of  these  situations  the  efforts  of  the  unionized  workers  are 
primarily  directed  at  protecting  their  own  organizations,  and  their 
wage  and  hour  standards  against  the  destructive  competition  of  non- 
union labor.  This  bill  ignores  valid  distinctions  between  justified  and 
unjustified  boycotts  based  on  the  objective  of  the  miion  in  carrying 
on  such  a  boycott  and  the  relationship  of  the  boycotted  employer  to 
the  disputing  employer.  It  indiscriminately  bans  all  such  boycotts, 
whether  justified  or  not. 

This  section  also  defines  as  unfair  labor  practices  strikes  or  boycotts 
"for  the  purpose  of  forcing  or  requiring  any  employer  to  assign  to 
members  of  a  particular  labor  organization,  work  tasks  assigned  by  an 
employer  to  members  of  some  other  labor  organization"  unless  the 
employer  is  failing  to  comply  with  an  order  or  certification  of  collec- 
tive-bargaining representatives  issued  by  the  National  Labor  Relations 
Board  with  respect  to  employees  performing  such  work  tasks.  Section 
10 (k)  would  authorize  the  Board  to  appoint  an  arbitrator  or  arbitra- 
toi's  to  hear  and  determine  such  questions.  The  arbitration  award  in 
such  cases  would  be  deemed  a  final  order  of  the  Board  and  would  be 
enforced  as  such.  Workers  would  not,  however,  be  required  to  go 
through  picket  lines  during  a  strike  against  an  employer  other  than 
their  own  if  the  strike  has  been  ratified  or  approved  by  a  representative 
whom  such  employer  is  required  by  the  act  to  recognize. 

If  the  activities  of  labor  organizations  dealt  with  in  section  8(b)(4) 
were  more  precisely  defined  and  were  limited  to  those  which  are  gen- 
erally recognized  as  clearly  unjustified,  and  if  the  procedure  for  deal- 
ing with  these  activities  were  limited  to  describing  them  as  unfair  labor 
practices  which,  after  investigation  and  after  opportunity  for  hearing, 
could  be  prohibited  as  such  by  the  National  Labor  Relations  Board,  we 
would  have  no  objection  to  the  proposed  legislation.  On  both  counts, 
however,  the  bill  which  has  been  reported  by  the  majority  of  the  com- 
mittee goes  beyond  what  we  believe  to  be  necessary  for  sound  labor 
legislation. 
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C.    LIMITATION   ON   THE   RIGHT   TO   STRIKE 

Various  other  restrictions,  in  addition  to  those  already  discussed, 
are  imposed  upon  the  right  to  strike.  Section  8(d)  defines  "bargain 
collectively"  as — 

the  performance  of  the  mutual  obligation  of  the  employer  and  the  representative 
of  the  employees  to  meet  at  reasonable  times  and  confer  in  good  faith  with  respect 
to  wages,  hours,  and  other  terms  and  conditions  of  employment,  or  the  negotia- 
tions of  an  agreement,  or  the  settlement  of  any  question  arising  thereunder,  and 
the  execution  of  a  written  contract  incorporating  any  agreement  reached  if  re- 
quested by  either  party  but  such  obligation  does  not  compel  either  party  to  agree 
to  a  proposal  or  require  the  making  of  a  concession. 

This  section  also  provides  that  the  dutj^  to  bargain  collectively 
includes,  where  there  is  a  collective-bargaining  contract  in  effect,  the 
duty  to  refrain  from  terminating  or  modifying  such  contract  without 
fulfilling  the  following  requirements:  (1)  Serving  a  60-day  written 
notice  upon  the  other  party  of  the  proposed  termination  or  modifica- 
tion ;  (2)  offering  to  meet  with  the  other  party  concerning  the  dispute ; 
(3)  notifying  the  Service  of  the  existence  of  a  dispute  within  30  days 
of  the  giving  of  notice;  and  (4)  observing  all  terms  and  conditions  of 
the  contract  for  the  60-day  period  of  the  notice  or  until  the  expiration 
date  of  the  contract,  whichever  occurs  later.  A  union  or  an  employer 
failing  to  observe  each  of  the  foregoing  steps  could  be  found  by  the 
National  Labor  Eelations  Board  to  have  been  guilty  of  an  unfair 
labor  practice  (sees.  8(a)  (5)  and  8(b)  (3)).  In  addition,  however,  an 
employee  engaging  in  a  strike  during  the  60-day  period  would  lose 
his  status  as  an  employee  under  sections  8,  9,  and  10  of  the  National 
Labor  Relations  Act  unless  and  until  reemployed  by  the  employer. 

Under  the  provisions  of  section  8  both  unions  and  employers  are 
required  to  bargain  collectively.  A  violation  of  this  requirement  is 
made  an  unfair  labor  practice,  subject  to  a  cease-and-desist  order  from 
the  Board.  Clearly  a  strike  or  lock-out  during  the  60-day  period 
would  constitute  an  unfair  labor  practice.  We  can  see  no  reasonable 
grounds  for  discriminating  against  the  employees  by  providing  an 
additional  penalty  which  will  cause  them  to  lose  their  status  as  em- 
ployees under  the  National  Labor  Relations  Act.  An  order  to  the  em- 
ployer to  cease  and  desist  issued  months  after  the  violation  cannot 
be  compared  in  severity  with  the  loss  to  the  employee  of  his  job.  We 
feel  that  the  treatment  oi  employees  as  against  employers,  as  provided 
in  this  section,  is  strikingly  disparate. 

Moreover,  the  section  is  silent  as  to  the  Board's  authority  to  accom- 
modate conflicting  issues  such  as  provocation  on  the  part  of  the  em- 
ployer. Under  this  section  an  employer  desirous  of  ridding  himself 
either  of  the  employees  or  their  representative  can  engage  in  the 
most  provocative  conduct  without  fear  of  redress  except  by  way  of 
a  lengthy  hearing  before  the  Board  and  a  subsequent  admonition  to 
thereafter  "cease  and  desist"  from  such  practices.  In  striking  contrast 
to  the  relatively  delicate  treatment  provided  for  such  action  by  an 
employer,  employees  unwilling  idly  to  countenance  abuse,  who  resort 
to  self-help  under  the  circumstances,  are  removed  from  the  protec- 
tion of  the  statute  and  lose  "employee"  status.  An  employer  is  at 
liberty  under  such  circumstances  freely  to  replace  any  employer  bold 
enough  to  insist  upon  justice.  The  provision  denies  to  the  Board  the 
exercise  of  any  discretion  to  accommodate  the  eauitable  doctrine  of 
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"clean  hands."  The  provisions  of  the  section  are  conclusive — the  em- 
ployee is  subject  to  summary  dismissal  irrespective  of  the  employer's 
conduct. 

Since  not  every  collective-bargaining  contract  contains  a  no-strike 
clause,  the  effect  of  the  proposal  is  to  incorporate  such  provisions  by 
legislative  fiat.  Although  we  believe  that  such  provisions  are  em- 
inently desirable,  it  is  our  further  belief  that  such  agreements  should 
be  reached  voluntarily  in  friendly,  valid  collective  bargaining.  The 
sanction  would  then  be  that  employees  striking  in  violation  of  such 
an  agreement  would  lose  their  right  to  reinstatement,  as  presently 
provided  by  both  Board  and  court  decision. 

An  equitable  balance  as  between  employees  and  employers  for  viola- 
tion of  contractual  provisions  during  this  period  would  require  that 
the  employer  be  denied  his  right  to  continue  in  business.  No  such  result 
is  desired,  and  in  fairness  we  believe  the  employee  should  not  be  denied 
his  employee  status. 

D.  REGISTRATION  OF  UNION  AND  FINANCIAL  REPORTS 

Sections  9  (g)  and  (h)  of  the  bill  would  require  unions  to  file,  both 
annually  with  the  Secretary  of  Labor  and  as  a  prerequisite  to  each 
initiation  of  a  representation  investigation  or  unfair  labor  practice 
proceeding  against  an  employer,  extensive  and  detailed  reports  on 
their  financial  affairs  and  other  activities,  such  as  manner  and  mode  of 
elections,  initiation  fees,  and  dues,  and  to  furnish  such  financial  re- 
ports to  their  members.  The  effect  of  these  provisions  is  to  encourage 
resort  to  self-help  by  imions  instead  of  encouraging  them  to  resort  to 
the  procedures  provided  by  the  act.  This  is  an  inevitable  result  of 
erecting  these  additional  obstacles  to  securing  the  relief  the  act  is 
designed  to  provide.  Industrial  peace  will  not  be  extended  by  these 
provisions,  but  rather  the  area  of  conflict  will  be  widened  and  trials 
of  economic  strength  increase  in  number. 

One  consequence  would  be  to  compel  the  Department  of  Labor  to 
set  up  a  new  bureau  to  collect  and  compile  a  tremendous  quantity 
of  figures  and  documents  at  a  completely  unjustifiable  added  expense 
to  the  Government.  If  these  provisions  are  designed  to  secure  pub- 
licity concerning  union  activities  and  finances,  they  are  superfluous. 
Virtually  all  of  the  international  unions  of  both  the  CIO  and  the 
A.  F.  of  L.  already  furnish  regular  financial  reports  and  accounts  of 
their  activities  either  to  their  members  or  to  the  public.  Section  117 
of  the  Revenue  Act  of  1943  already  compels  labor  organizations  to 
file  detailed  financial  returns  with  the  Bureau  of  Internal  Revenue. 
Amending  the  revenue  act  to  require  publication  of  such  returns 
would  achieve  the  objective  of  assuring  adequate  publicity  to  the  finan- 
cial affairs  and  activities  of  unions,  without  confusing  this  problem 
with  that  of  enforcing  the  National  Labor  Relations  Act — with  which 
it  has  nothing  to  do. 

E.  HEALTH  AND  WELFARE  FUNDS 

In  considering  S.  1126,  the  committee  properly  eliminated  sections 
prohibiting  any  payment  by  an  employer  to  any  representative  of  his 
employees  engaged  in  interstate  commerce  or  the  production  of  goods 
for  interstate  commerce,  except  mider  narrowly  restricted  circimi- 
stances.  One  of  the  principal  exceptions  was  permissible  payment  to  a 
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trust  fund  solely  for  the  l)enefit  of  the  employer's  own  employees, 
their  families  and  dependents,  but  only  so  long  as  the  fund  was  used 
for  medical  or  hospital  care,  pensions,  sickness  or  injury  compensation 
or  life  insurance,  or  insurance  providing  any  of  these  benefits.  No  pay- 
ment could  be  made  unless  the  fund  was  jointly  managed  by  employers 
and  employees  under  a  written  agreement,  the  terms  of  which  would 
provide  a  rigid  method  of  selecting  the  representatives  land  of  settling 
disputes  which  might  arise  in  the  course  of  administration.  Other  less 
significant  but  equally  restrictive  conditions  were  also  attached. 
Among  other  enforcement  pro\isions,  maximum  fines  of  $10,000  and 
maximum  imprisonment  for  6  months  were  provided  for  willful 
violations. 

It  would  appear  appropriate  for  the  minority  to  state  its  reasons 
for  concurring  in  this  action,  particularly  since  it  has  been  stated  that 
this  proposal  will  be  renewed.  In  discarding  these  sections  it  was  rec- 
ognized that  welfare  funds  of  all  varieties  are  proper  subjects  for 
free  collective  bargaining  and  that  any  fetters  placed  upon  their 
normal  development  through  voluntary  and  independent  or  coopera- 
tive action  of  management  and  labor  are  completely  unjustified. 
Most  important  was  the  realization  that  neither  the  methods  of  man- 
agement or  of  contribution,  nor  beneficial  purposes  for  which  such 
funds  are  used,  follow  any  completely  defined  pattern. 

Two  significant  features  became  apparent  in  the  course  of  studying 
these  welfare  funds.  First,  it  appeared  in  the  interest  of  sound 
governmental  policy  to  encourage  rather  than  confine  or  prohibit 
voluntary  private  plans  aiding  citizens  by  medical  care,  hospitaliza- 
tion, or  other  methods  protecting  their  health  and  well-being  and 
easing  the  blow  of  physical  or  economic  misfortune  and  distress.  These 
plans  decrease  the  responsibility  and  burdens  of  the  State.  Legal  re- 
strictions or  prohibitions  would,  on  the  other  hand,  tend  to  increase 
the  public  burden  and  responsibility  and  the  dependence  of  the  wage 
earner  upon  the  State.  Second,  existing  welfare  plans  and  fmids  estab- 
lished by  employers  or  by  unions,  administei-ed  jointly  or  by  one  group 
or  the  other,  in  many  instances,  resulting  from  collective-bargaining 
agreements,  affecting  millions  of  workers,  might  well  be  dealt  a  dis- 
astrous blow  by  arbitrary  legislation.  An  examination  of  the  scone 
and  development  of  these  plans  today  is  enough  to  convince  of  the 
inherent  danger  of  such  action  in  terms  of  industrial  strife  and  injury 
to  the  public  welfare. 

It  is  indisputable  that  the  administration  of  untold  numbere  of  these 
systems  would  be  adversely  and  needlessly  affected  b}^  restrictive  legis- 
lation. Some  industrial  experts  estimate  that  4,000,000  workers  are 
covered  by  some  form  of  health-benefit  plan  negotiated  by  unions  and 
employers.  The  Bureau  of  Labor  Statistics  (Collective  Bargaining 
Developments  in  Health  and  Welfare  Plans,  64  Monthly  Labor  Review 
191)  very  conservatively  states  that  at  present  1,250,000  are  covered 
by  such  plans.  These  workers  are  employed  in  clothing,  textiles,  coal 
mining,  building  trades,  fur  and  leather,  furniture,  hotel,  laundry, 
cleaning  and  dyeing,  office,  paper,  retail  and  wholesale  trade,  shipbuild- 
ing, and  street  and  electric  railway  industries.  Previous  studies  in  1945 
(Health  Benefit  Programs  Established  Through  Collective  Bargain- 
ing. 1945,  Bull,  841,  p.  2)  state  as  to  plans  covering  600,000  workers  and 
more  than  15  international  unions : 
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A  little  more  than  a  third  of  the  employees  covered  by  health-benefit  programs 
included  in  this  report  are  under  plans  which  are  jointly  administered  by  the 
union  and  the  employer.  Another  third  are  covered  by  programs  for  which  in- 
surance companies  assume  the  major  administrative  responsibility  ;  and  some- 
what less  than  a  third  are  under  those  administered  by  the  union. 

It  is  evident  that  the  sections  which  were  rejected  by  the  committee 
would  have  ini})osed  a  strait  jacket  upon  the  growth  of  all  these  plans 
and  upon  the  administration  of  their  funds. 

F.    CHECK-OFF 

Similar  considerations  apply  to  proposals  which  have  been  made 
from  time  to  time  to  restrict  or  prohibit  the  check-off  of  union  dues  b}^ 
employers.  Such  a  proposal  is  contained  in  H.R.  3020  (the  Hartley 
bill)  now  pendino;  on  the  Senate  Calendar. 

A  recent  analysis  prepared  by  the  Bureau  of  Labor  Statistics  shows 
that  approximately  6,000,000  workers,  or  about  40  percent  of  all  work- 
ers under  agreement,  were  covered  by  some  form  of  check-oft'  pro\'is!on 
in  1946,  an  increase  of  close  to  three-quarters  of  a  million  from  the 
1945  figure.  Automatic  deduction  of  dues  was  specified  for  close  to  60 
percent  of  these  workers,  while  the  other  40  percent  specified  check-off 
of  union  dues  on  individual  written  authorization.  Some  of  these  may 
be  withdrawn  at  any  time,  others  remain  in  effect  for  the  life  of  the 
agreement. 

In  manufacturing  industries  alone,  close  to  5,000,000  workers  had 
their  dues  checked  off',  as  compared  to  4,000,000  in  1945.  The  manu- 
facturing industries  which  are  predominantly  covered  by  automatic 
check-off'  provisions  which  would  have  been  modified  by  the  proposals 
of  section  301  are  aircraft  engines,  aluminum,  automobiles,  carpets 
and  rugs  (wool),  cigarettes  and  tobacco,  electrical  machinery,  leather 
(except  gloves  and  shoes),  meat  packing  and  slaughtering,  nonferrous 
smeltering  and  refining,  rubber  tires  and  tubes,  basic  steel,  and  beet 
sugar. 

In  nonmanuf acturing  industries  approximataely  1.3  million  workers 
were  covered  by  check-off  provisions. 

No  need  for  the  enactment  of  proposals  to  restrict  or  prohibit  the 
check-off  was  shown  by  the  evidence  received  by  the  committee  during 
its  hearings.  We  would  oppose  the  writing  of  any  such  proposal  into 
Federal  labor  legislation  at  this  time. 


^&' 


IV.  Impairmext  of  the  EFFEcn\T:xESs  OF  Go^'ERNME^^TAL  Labor 

Agexcies 

a.  departihext  of  labor 

(1)   Mediation  and  conciliation  facilities 

Title  II  of  S.  1126  would  wipe  out  the  existing  Conciliation  Service 
and  establish  an  independent  agency  to  be  known  as  the  Federal  Me- 
diation Service.  All  of  the  mediation  and  conciliation  functions  of  the 
Secretary  of  Labor  and  the  United  States  Conciliation  Service,  as 
provided  for  under  the  Enabling  Act  of  1913  establishing  the  Depart- 
ment of  Labor,  are  transferred  to  the  new  Federal  Mediation  Service. 
Aside  from  the  special  procedures  relating  to  cases  affecting  the  na- 
tional health  or  safety,  the  new  Federal  Mediation  Service  would  have 
no  new  or  additional  powers  other  than  those  now  performed  by  the 
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United  States  Conciliation  Service.  Since  the  functions  and  duties  of 
the  Federal  Mediation  Service  would  be  identical  with  those  now  being 
performed  by  the  United  States  Conciliation  Service,  there  is  no  sound 
reason  for  creating  a  new  agency  independent  of  the  Secretary  of 
Labor. 

As  President  Truman  stated  in  his  veto  message  on  the  Case  bill 
when  referring  to  the  provision  creating  an  independent  mediation 
agency : 

I  consider  the  establishment  of  this  new  agency  to  be  inconsistent  with  the 
principles  of  good  administration.  As  I  have  previously  stated,  it  is  my  opinion 
that  Government  today  demands  reorganization  along  the  lines  which  the  Con- 
gress has  set  forth  in  the  Reorganization  Act  of  1945,  i.e.,  the  organization  of 
Government  agencies  consistent  with  eflBciency.  Control  of  purely  administra- 
tive matters  should  be  grouped  as  much  as  possible  under  members  of  the 
Cabinet,  who  are  in  turn  responsible  to  the  President. 


Since  1913  there  has  been  within  the  Department  of  Labor,  and  responsible  to 
the  Secretary  of  Labor,  a  United  States  Conciliation  Service  formed  with  the 
very  purpose  of  encouraging  the  settlement  of  labor  disputes  through  mediation, 
conciliation,  and  other  good  offices.  The  record  of  that  Service  has  been  out- 
standing. During  the  period  of  1  year,  from  May  1945  through  April  1946,  it 
settled  under  existing  law  19,930  labor  disputes.  Included  in  this  total  were 
3,152  strikes,  almost  10  each  day.  The  Conciliation  Service  has  formed  one  of 
the  principal  divisions  of  the  Department  of  Labor. 


In  the  eyes  of  Congress  and  of  the  public  the  President  and  the  Secretary  of 
Labor  would  remain  responsible  for  the  exercise  of  mediation  and  conciliation 
functions  in  labor  disputes,  while,  in  fact,  those  functions  would  be  conducted  by 
another  body  not  fully  responsible  to  either. 

As  far  back  as  September  6, 1&45, 1  said  in  a  message  to  Congress  :  "Meanwhile, 
plans  for  strengthening  the  Department  of  Labor,  and  bringing  under  it  functions 
belonging  to  it,  are  going  forward."  The  establishment  of  the  proposed  Federal 
Mediation  Board  is  a  backward  step. 

Everything  that  the  President  said  with  respect  to  a  Federal  Media- 
tion Board  applies  with  equal  force  to  a  Federal  Mediation  Service, 
Many  former  proponents  of  an  independent  agency  for  mediation  of 
labor  disputes  have  since  changed  their  position. 

The  proposal  in  title  II  is  not  based  upon  any  substantial  evidence 
presented  at  the  hearings  before  the  committee.  Indeed,  such  a  proposal 
was  strongly  opposed  by  the  Secretary  of  Labor  and  the  following 
representatives  of  management  and  organized  labor : 

Theodore  Iserman,  attorney,  member  of  the  New  York  law  firm  of  Rathbone, 

Perry,  Kelley  &  Drye  (hearings,  p.  158). 
Vincent  P.  Ahearn,  executive  secretary,  National  Sand  and  Gravel  Association, 

industry  member.  National  Labor-Management  Advisory  Committee  appointed 

by  the  Director  of  the  United  States  Conciliation  Service  (hearings,  p.  504). 
Charles  R.  Kuzell,  general  manager,  Phelps-Dodge  Corp.  and  representative  of 

the  American  Mining  Congress  (hearings,  p.  681) . 
Ira  Mosher,  chairman  of  the  executive  committee,  vice  president  of  the  legislative 

policy  committee,  National  Association  of  Manufacturers  (hearings,  p.  955). 
William  Green,  president,  American  Federation  of  Labor  (hearings,  p.  974). 
Philip  Murray,  president.   Congress  of  Industrial  Organizations    (hearings,  p. 

1146). 
Joseph  Beirne,  president,  National  Federation  of  Telephone  Workers  (hearings, 

p.  1198). 
Walter  P.   Reuther,  president.  United  Automobile,  Aircraft,  and  Agricultural 

Implement  Workers  of  America,  CIO    (hearings,  p.  1326). 
Joseph  Selly,  president,  American  Communications  Association,  CIO  (hearings, 

p.  1435). 
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Harvey  W.  Brown,  president,  International  Association  of  Machinists  (hearings, 

p.  1621). 
Raymond  S.  Smethurst,  general  counsel,  National  Association  of  Manufacturers 

(hearings,  p.  1819). 

An  important  advocacy  of  retaining  the  Conciliation  Service  in  the 
Department  of  Labor  is  also  to  be  fomid  in  the  1944  Kepublican  plat- 
form, which  states : 

All  governmental  labor  activities  must  be  placed  under  the  direct  authority 
and  responsibility  of  the  Secretary  of  Labor. 

The  proposed  separation  of  the  conciliation  facilities  of  the  Govern- 
ment from  the  Department  of  Labor  likewise  is  contrary  to  the  unani- 
mous recommendation  of  the  President's  National  Labor-Management 
Conference  on  Industrial  Relations.  That  Conference  composed  of 
representatives  of  the  National  Association  of  Manufacturers.  Cham- 
bers of  Commerce,  AFL,  CIO,  railway  brotherhoods,  and  United 
Mine  Workers  reached  agreement  on  few  points  when  it  adjourned 
in  November  1945,  but  it  did  reach  agreement  that  the  United  States 
Conciliation  Service  should  be  reorganized  '"to  the  end  that  it  will  be 
established  as  an  effective  and  completely  impartial  agency  within  the 
Department  of  Labor"  (p.  48.  Bull.  No.  77,  Department  of  Labor). 

The  Thirteenth  National  Conference  on  Labor  Legislation,  held  in 
December  1946,  went  on  record  as  recommending : 

That  the  Federal  Government  continue  to  discharge  its  responsibility  for 
mediation  and  conciliation  of  disputes  through  the  Conciliation  Service  within 
the  United  States  Department  of  Labor. 

When  representatives  of  management  and  labor  agree  upon  a  proper 
method  for  the  handling  of  labor  disputes  we,  as  Members  of  Congress, 
should  give  great  weight  to  their  recommendation,  for  they  are  the 
people  who  deal  with  these  problems  on  a  day-to-day  basis.  Concilia- 
tion and  mediation,  to  be  successful,  require  the  acceptance  of  both 
l^arties  to  disputes.  Unless  both  parties  have  respect  and  confidence 
for  the  conciliation  agency,  that  agency  cannot  hope  to  succeed.  The 
existing  Service  in  the  Department  of  Labor,  we  believe,  enjoys  that 
respect  and  confidence.  It  would  seem  to  be  folly  to  discard  that  agency 
in  favor  of  some  unknown  quantity.  We  all  laiow  that  a  good  reputa- 
tion cannot  be  built  overnight. 

The  only  argument  advanced  by  advocates  of  an  independent  con- 
ciliation service  is  that  impartiality  is  inconsistent  with  the  Organic 
Act  of  the  Department  of  Labor  to  "foster,  promote,  and  develop  the 
welfare  of  the  wage  earners." 

It  should  be  noted,  however,  that  section  8  of  the  Organic  Act 
provides  that — 

the  Secretary  of  Labor  shall  have  power  to  act  as  mediator  and  to  appoint  com- 
missioners of  conciliation  in  labor  disputes  whenever  in  his  judgment  the  interest 
of  industrial  peace  may  require  it  be  done. 

The  Organic  Act,  in  effect,  gives  the  Secretary  of  Labor  two  respon- 
sibilities :  (1)  To  promote  the  welfare  of  wage  earners;  and  (2)  to  act 
as  mediator  when  the  interest  of  industrial  peace  requires  such  action. 
The  vesting  of  dual  functions  in  an  executive  office  is,  of  course,  not 
uncommon.  It  might  be  pointed  out  that  independence  in  itself  has 
not  always  been  looked  upon  as  a  guaranty  of  impartiality.  The  fact 
is  that  tiie  first  Secretary  of  Labor,  William  B,  Wilson,  in  his  first 
annual  report  to  the  Congress  laid  down  the  policy  of  the  Department 
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under  the  Organic  Act  to  the  effect  that  the  function  of  the  Depart- 
ment was  not  only  to  promote  the  welfare  of  the  wage  earners  but  to 
do  so  "in  harmony  with  the  welfare  of  all  industrial  classes  and  of 
legitimate  interests."  Plis  policy  and  impartiality  has  been  followed  by 
all  of  the  succeeding  Secretaries  of  Labor.  Conciliators  are  pledged  to 
act  impartially  in  the  interest  of  promoting  free  collective  bargaining. 

As  a  further  indication  of  the  impartiality  of  the  United  States  Con- 
ciliation Service,  the  Service  has  prepared  a  roster  of  160  arbitrators, 
all  of  whom  have  been  approved  by  the  regional  labor-management 
advisory  committees  on  the  basis  of  competence  and  impartiality.  It  is 
significant  that  more  than  60  percent  of  the  collective-bargaining 
agreements  surveyed  by  the  Bureau  of  Labor  Statistics  show  that  the 
Conciliation  Service  has  been  designated  as  the  agency  to  appoint  the 
arbitrator  in  the  event  the  parties  do  not  reach  agreement  upon  their 
own  arbitrator.  During  the  year  1946  the  Arbitration  Division  of  the 
Conciliation  Service  designated  more  than  1,000  arbitrators  pursuant 
to  joint  request  of  the  parties. 

Title  II  of  the  bill  would  really  constitute  a  reorganization  of  the 
reorganization  program  of  the  Conciliation  Service.  The  Conciliation 
Service  during  the  past  year  has  been  engaged  in  a  reorganization 
program  to  strengthen  and  extend  the  facilities  of  the  Service  pur- 
suant to  the  recommendation  of  the  President's  Labor-Management 
Conference.  This  program  has  met  the  acclaim  of  both  labor  and  man- 
agement. In  the  short  period  of  little  more  than  a  year  since  the  pro- 
gram began,  the  Service  has  made  great  strides  in  improving  its  work. 
In  the  past  year  the  Service  settled  more  than  13,000  cases.  In  more 
than  90  percent  of  the  cases  that  the  Service  entered  before  a  strike 
occurred,  the  Service  succeeded  in  closing  those  cases  without  a 
stoppage  occurring.  We  believe  that  this  reorganization  program  is 
functioning  smoothly.  There  is  no  advantage  to  be  gained  by  upsetting 
it  and  superimposing  a  new  unknown  agency  at  this  time.  To  do  so 
would  be  to  cast  aside  all  the  beneficial  effects  of  the  reorganization 
program. 

As  part  of  the  I'eorganization  program  a  Labor-Management 
Advisory  Committee  was  established  composed  of  representatives 
nominated  by  the  National  Association  of  Manufacturei*s,  Chamber 
of  Connnerce,  AFL,  and  CIO.  Thus  for  the  first  time  in  the  history 
of  the  Department,  management  has  had  a  voice  in  its  operations 
through  the  advisory  committee. 

Secretary  of  Labor  Lewis  B.  Schwellenbach  described  in  some  derail 
the  record  of  the  Conciliation  Service  since  the  President's  Labor- 
Management  Conference  at  page  33 : 

Since  the  unanimous  recommendation  of  the  President's  Labor-Management 
Conference  that  the  Conciliation  Service  be  strengthened  the  Director  has  taken 
minierous  steps  to  extend  the  facilities  of  the  Conciliation  Service  to  assist  labor 
and  management  in  their  collective-bargaining  efforts.  Pursuant  to  this  recom- 
mendation certain  basic  measures  were  taken  by  the  Director  to  achieve  this 
purpose. 

1.  Establishment  of  a  Labor-Management  Advisory  Committee  from  nominees 
recommended  by  the  AFL,  CIO.  NAM,  and  Chamber  of  Commerce. 

2.  Establishment  of  regional  advisory  committees  on  the  same  basis. 

3.  Decentralization  of  the  organization. 

4.  Reorganization  of  the  Arbitration  Division. 

5.  Reorganization  of  the  Technical  Division. 
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6.  Establishment  of  a  Program  Division  for  training  of  new  oflScers  and  keeping 
the  staff  up  to  date  on  current  labor  relations  problems  and  developing  improved 
mediation  techniques. 

7.  Appointment  of  special  conciliators  to  supplement  the  activities  of  regular 
conciliators  in  key  disputes. 

8.  Commencement  of  a  program  through  the  Philadelphia  Assembly  and  Utility 
Conference  for  cooperation  with  local  groups  for  settlement  of  labor  disputes  on 
the  local  and  industry  levels. 

9.  Establishment  of  procedures  for  tripartite  mediation. 

10.  Fact  findings. 

The  record  of  the  Conciliation  Service  during  the  past  year  and  a 
half,  as  developed  before  the  committee  in  the  course  of  the  hearings, 
is  one  of  significant  accomplishments.  That  record  seems  remarkable 
when  it  is  remembered  that  it  was  made  during  the  initial  period  of 
experience  with  relatively  free  collective  bargainmg  following  3  years 
of  wartime  controls  and  restraints.  For  approximately  3  years  prior 
to  VJ-day,  the  overwhelming  majority  of  unsettled  serious  disputes 
were  resolved  by  War  Labor  Board  governmental  directives.  Xo 
agency  has  existed  since  January  1,  1946,  however,  which  could  order 
changes  in  contracts  or  adjudicate  disputes  over  grievances. 

With  the  increase  of  union  membership  during  the  war  and  because 
of  changes  in  union  and  business  management  and  representation, 
mau}^  representatives  of  both  groups  were,  during  the  immediate 
period  following  VJ-day,  undertaking  free  collective  bargaining  for 
the  first  time.  These  changes  and  the  relative  lack  of  experience  in  the 
collective-bargaining  process  on  the  part  of  many  labor  and  manage- 
ment representatives,  materially  affected  the  operations  of  the  Concili- 
ation Service. 

The  elimination  of  the  National  War  Labor  Board  and  the  National 
W^age  Stabilization  Board  also  meant  that  settlement  of  cases  became 
more  difficult.  Nevertheless,  the  Conciliation  Service  has  succeeded 
in  settling  13,000  disputes  in  the  past  year.  With  labor  and  manage- 
ment relearning  the  processes  of  free  collective  bargaining,  we  believe 
that  the  country  may  look  forward  to  a  period  where  labor  and 
management  can  resolve  their  own  difficulties  with  less  and  less  govern- 
mental interference  or  assistance.  Some  of  the  major  industries  in 
which  we  witnessed  work  stoppages  last  year  have  settled  their  col- 
lective-bargaining agreements  for  the  next  year.  Some  of  the  leading 
examples  are  in  the  oil  industry,  textiles,  meat  packing,  electrical 
manufacturing,  and  steel.  We  have  had  the  most  dramatic  example 
of  successful  free  collective  bargaining  at  work  this  week  with  the 
annomicemeiit  of  major  agreements  covering  Western  Union,  Westing- 
house,  United  States  Steel,  and  General  JNIotors  rubber  and  electrical 
divisions. 

There  are  no  valid  reasons  for  creating  a  new  independent  agency 
to  replace  the  present  Conciliation  Service.  On  the  other  hand,  there 
are  very  good  reasons  for  not  taking  such  action.  It  would  deprive  the 
Service  of  the  prestige  of  having  a  Cabinet  officer  as  its  head,  with  the 
consequent  benefits  to  be  derived  from  direct  contact  with  the  T\1iite 
House  for  handling  critical  labor  disputes.  It  would  create  a  system  of 
dual  responsibility,  since  the  Congress  and  the  country  would  still  look 
to  the  Secretary  of  Labor  as  the  Cabinet  officer  responsible  for  the 
maintenance  of  peaceful  industrial  relations.  Unless  the  conciliation 
facilities  are  under  his  direction  and  super%asion,  he  would  be  unable  to 
execute  properly  the  functions  that  the  country  would  expect  him  to 
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perform.  The  creation  of  dual  responsibility  would  run  counter  to  the 
general  trend  in  the  reorganization  functions  of  our  Government  for 
consolidation  of  all  agencies  responsible  for  handling  the  same  types  of 
problems.  As  President  Truman  stated  in  his  veto  message  on  the 
Case  bill,  establishment  of  a  separate  agency  "is  a  backward  step." 

We  of  the  minority  support  the  program  of  tlie  President  for 
strengthening  and  extending  the  facilities  of  the  Conciliation  Service 
in  the  Department  of  Labor  as  set  forth  in  his  state  of  the  Union 
.message  of  January  6,  1947.  ^Ye  believe  the  proposal  of  the  majority 
Jails  to  meet  the  constructive  standards  set  forth  by  the  President. 

(a)  Functions  of  the  Mediation  Service.- — Section  203  sets  forth  the 
functions  of  the  Mediation  Service.  The  Service  is  given  the  duty  of 
assisting  the  parties  to  labor  disputes  to  settle  such  disputes  through 
mediation  and  conciliation.  The  Service  is  authorized  to  proffer  its 
services  either  upon  the  request  of  one  or  more  of  the  parties  or  upon 
its  own  motion  when  in  its  judgment  such  dispute  threatens  to  cause 
^a  substantial  interruption  to  commerce.  If  the  Service  is  unable  to 
■bring  the  parties  to  an  agreement  by  conciliation  or  mediation  within 
a  reasonable  time,  it  is  directed  to  seek  to  induce  the  parties  to  volim.- 
tarily  submit  the  controversy  to  arbitration.  None  of  the  duties  or 
functions  described  above  are  new.  They  are  all  being  performed  at 
present  by  the  existing  Conciliation  Service. 

Section  203(c)  provides  that  when  the  parties  voluntarily  agree  to 
submit  the  issues  to  arbitration,  the  Service  shall  provide  free  arbi- 
tration up  to  $500.  Section  203  (c)  further  pro^dde3  that  when  arbitra- 
tion at  the  suggestion  of  the  Federal  Mediation  Ser^v-ice  is  refused 
by  one  or  both  parties,  the  Director  of  the  Service  shall  at  once  notify 
the  President  and  both  parties  to  the  controversy  that  its  efforts  at 
mediation  and  conciliation  have  failed. 

The  provision  for  free  arbitration  is  not  new.  It  merely  places 
a  ceiling  on  the  amount  of  free  arbitration  to  be  pro\dded  in  any  one 
case.  At  present  the  United  States  Conciliation  Ser\'ice  provides  free 
arbitration  where  the  parties  are  able  to  show  that  they  are  miable  to 
pay  the  costs.  While  we  believe  that  the  Government  should  provide 
free  arbitration  where  the  parties  are  unable  to  assume  the  cost,  we 
do  not  think  it  wise  to  provide  that  the  Government  assume  the  cost 
in  each  and  every  case  where  arbitration  is  recommended  by  the  Gov- 
ernment as  the  means  of  settling  the  dispute.  The  pro%dsion  of  sec- 
tion 203  (c)  providing  for  payment  by  the  Government  of  arbitration 
costs  in  contrary  to  the  unanimous  recommendation  of  the  Labor- 
Management  Advisory  Committee  that  free  arbitration  should  be 
discouraged  in  order  to  avoid  premature  use  of  arbitration. 

We  believe  there  is  a  much  more  serious  objection  to  the  provision 
of  section  203  (c)  that  the  Director  of  the  Ser\'ice  shall  at  once  notify 
the  President  that  its  efforts  at  mediation  and  conciliation  have  failed 
when  either  party  refuses  to  accept  a  suggestion  of  arbiti-ation.  This 
section  of  the  bill  is  unrealistic  and  fails  to  take  into  consideration 
many  of  the  facets  of  the  collective  bargaining  and  conciliation  tech- 
niques. Y&rj  frequently  disputes  are  settled  after  one  or  both  of  the 
parties  refuse  to  arbitrate  the  issues.  On  many  occasions  the  parties 
may  be  in  complete  accord  on  the  desirability  of  arbitration  as  a 
method  of  settlement  but  at  the  same  time  they  may  be  in  serious 
disagreement  as  to  the  formula  for  arbitration.  The  disagreement 
may  be  as  to  the  issues  to  be  arbitrated,  or  the  number  of  arbitrators, 
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the  scope  of  the  arbitrator's  discretion,  or  it  may  involve  the  question 
of  whether  or  not  there  should  be  tripartite  arbitration  or  arbitration 
restricted  to  public  representatives.  These  are  just  a  few  of  the  areas 
of  possible  dispute  in  cases  where  both  parties  agree  that  the  arbitra- 
tion method  is  the  desirable  method  for  settling  the  dispute.  On 
some  occasions  arbitration  may  be  proposed  by  the  conciliator  as  a 
"feeler"'  to  assist  the  conciliator  in  his  mediation  efforts.  This  pro- 
vision of  the  bill  would  stultify  the  conciliator  in  his  attempts  at 
settling  the  dispute,  for  if  this  "feeler"  offer  of  arbitration  were 
rejected  no  discretion  is  left  to  the  Director.  He  must  notify  the  Pres- 
ident and  the  parties  that  the  Service  has  failed  to  settle  the  dispute. 

The  Conciliation  Service  on  frequent  occasions  has  succeeded  in 
settling  disputes  by  various  methods  other  than  arbitration  after  a 
projwsal  for  arbitration  has  been  rejected.  Sometimes  the  disputes 
are  settled  hj  new  approaches  to  the  arbitration  method  and  some- 
times they  are  bargained  out  across  the  bargaining  table.  Successful 
conciliation  requires  flexibility.  This  pro\'ision  removes  that  flexi- 
bility. Worse  than  that  it  leaves  the  parties  to  the  dispute  at  a 
complete  dead  end.  Under  this  pro\'ision  the  Director  would  be  violat- 
ing the  act  if  he  attempted  to  assist  the  parties  after  one  or  both  of 
them  rejected  an  arbitration  proposal.  Instead  of  encouraging  arbitra- 
tion this  provision  would  discourage  arbitration,  for  the  Service 
would  be  most  reluctant  to  suggest  arbitration  knowing  that  if  it 
is  rejected  the  case  has  reached  a  complete  dead  end.  Section  203  (c) 
would  discourage  arbitration,  rather  than  encourage  it. 

Serious  as  this  provision  may  be  in  discouraging  arbitration,  we 
believe  a  much  more  serious  objection  to  the  provision  is  its  potential 
effect  of  sending  innumerable  labor  disputes  to  the  President.  Eep- 
resentatives  of  labor  and  management,  desirous  of  having  their  cases 
handled  by  the  President,  can  do  so  by  the  simple  device  of  refusing 
to  accept  a  proposal  for  arbitration.  Virtually  every  witness  who 
testified  before  the  committee  favored  the  strengthening  of  the  con- 
ciliation functions  of  the  Government.  By  this  single  provision  the 
conciliation  functions  are  seriously  weakened,  for  as  soon  as  a  next 
step  is  provided  for  over  and  beyond  conciliation,  we  encourage  a 
procedure  that  is  tantamount  to  appeal  to  a  higher  level.  The  Service 
is  thereby  relegated  to  a  secondary  position,  and  would  be  used  by  the 
parties  merely  as  a  certifying  device  to  get  their  cases  to  the  President. 

The  President  would  undoubtedly  find  so  many  cases  coming  to  the 
White  House  because  of  refusal  of  the  parties  to  accept  proposals  for 
arbitration  that  he  would  be  faced  with  two  alternatives:  (1)  To 
build  up  a  labor  relations  staff  in  the  White  House,  or  (2)  refer  the 
cases  to  the  Secretary  of  Labor.  The  President  would  undoubtedly 
adopt  the  second  alternative.  The  Secretary  himself  would  be  unable 
to  handle  all  the  cases  pereonally  and  would  therefore  have  to  set  up 
a  conciliation  staff,  and  the  country  would  be  right  back  where  it 
started  from.  This  descrintion  of  the  potential  effects  of  section  203  (c) 
is  not  a  mere  flight  of  fancy.  In  view  of  the  fact  that  the  Director 
of  the  Mediation  Service  would  have  no  authority  to  take  any  further 
steps  toward  assisting  the  parties  once  a  proposal  for  arbitration  has 
been  refused,  it  naturally  follows  that  there  must  be  some  agency  to 
take  up  the  problem  where  the  Mediation  Servdce  left  off.  The' po- 
tential effects  that  we  described  are  the  ones  that  we  believe  are  the 
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most  likely  to  occur.  In  short,  this  proposed  bill  would  accomplish 
nothing.  Conciliation  functions  would  still  be  performed  within  the 
Department  of  Labor. 

Section  203(d)  directs  the  Federal  Mediation  Service  in  grievance 
disputes  to  emphasize  to  the  parties  their  obligation  to  provide  in 
their  collective  bargaining  agreements  for  the  final  adjustments  of 
grievances  by  submitting  such  disputes  to  an  umpire  or  adjustment 
board.  We  thoroughly  concur  in  the  desirability  of  the  inclusion 
in  agreements  of  arbitration  as  the  final  step  in  the  adjustment  of 
grievances.  We  believe  that  machinery  should  be  established  for  the 
resolution  of  all  disputes  arising  out  of  interpretation  of  existing 
contracts. 

Section  204  describes  the  duties  of  labor  and  management  in  pre- 
venting and  minimizing  industrial  disputes  and  provides  for  an  affir- 
mative obligation  by  labor  and  management  to  cooperate  with  the 
Federal  Mediation  Service  in  the  settlement  of  the  dispute.  We  believe 
that  this  provision  has  a  desirable  objective. 

{b)  National  Labor-Management  Panel. — Section  205  provides  for 
the  establishment  of  a  national  labor-management  panel  to  be  ap- 
pointed by  tlie  President,  six  of  the  members  to  be  selected  from  the 
field  of  management  and  six  from  the  field  of  labor.  The  bill  provides 
that  "it  shall  be  the  duty  of  the  panel  at  the  request  of  the  Director  to 
advise  in  the  avoidance  of  industrial  disputes  and  the  manner  in  which 
mediation  and  volmitary  arbitration  shall  be  administered,  particu- 
larly with  reference  to  controversies  affecting  the  general  welfare  of 
the  comitry."  This  provision  merely  gives  legislative  status  to  the 
existing  Labor-Management  Advisory  Committee  of  the  Conciliation 
Ser^'ice.  However,  it  limits  the  duties  of  the  labor-management  com- 
mittee so  as  to  seriously  impair  its  effectiveness.  The  committee  could 
give  advice  only  at  the  request  of  the  Director.  We  believe  it  is  de- 
sirable that  the  committee  be  allowed  to  offer  advice  upon  its  own 
motion,  as  it  does  now. 

{2)  Bureau  of  Labor  Statistics 

Section  211  (a)  of  title  II  of  the  bill  reported  by  the  majority  of  the 
committee  requires  that  tlie  Bureau  of  Labor  Statistics  maintain  a 
file  of  all  available  collective-bargaining  agreements  and  all  agree- 
ments reached  as  a  result  of  conciliation  and  arbitration.  This  file 
would  be  open  to  inspection  under  appropriate  conditions  prescribed 
b}'  the  Secretary  of  Labor.  In  addition,  the  Bureau  of  Labor  Statistics 
would  be  directed  to  furnish,  upon  request  by  the  Federal  Mediation 
Service,  "all  available  data  and  factual  information  wliich  may  aid  in 
the  settlement  of  any  labor  dispute,"  unless  specific  information  was 
submitted  in  confidence. 

The  obligation  on  the  part  of  the  Bureau  of  Labor  Statistics  to 
maintain  a  file  of  copies  of  agreements  and  arbitration  awards  does  not 
adequately  and  clearly  define  the  responsibilities  of  the  Bureau  in  this 
field.  The  Bureau  would  be  required  to  obtain  all  available  agree- 
ments reached  as  a  result  of  mediation,  conciliation  and  arbitration. 
Thei-e  is  no  specific  indication,  however,  as  to  how  this  is  to  be  brought 
about.  If  it  is  the  intention  of  the  majority  that  information  ob- 
tained from  existing  collective  bargainmg  agreements,  mediation  and 
arbitration  awards  be  compiled  and  utilized,  the  language  of  section 
211(a)  should  be  made  specific  to  require  that  employers  engaged  in 
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any  industry  affecting  interstate  commerce  who  are  parties  to  a  col- 
lective labor  agreement  file  such  agreements  no  later  than  a  specified 
number  of  days  after  the  execution  of  the  agreement.  The  same  re- 
quirement may  be  applied  to  mediation  and  arbitration  awards. 
Provision  should  also  be  made  to  equip  adequately  and  to  authorize 
the  Bureau  to  furnish  information  developed  from  the  file  of  agree- 
ments or  mediation  and  arbitration  awards,  upon  req^uest,  to  employers, 
employees,  and  others.  If  the  Bureau  of  Labor  Statistics  is  required  to 
maintain  a  file  of  agreements  and  conciliation  and  arbitration  awards, 
provision  should  also  be  made  so  that  the  factual  information  found 
in  the  agreements  and  arbitration  awards  may  be  summarized  in  a 
form  which  will  be  of  assistance  in  the  settlement  of  labor  disputes. 

B.    NATIONAL.   LABOR    EELATIOXS    Br>ARD 

(7)   Changes  in  Board  structure 

(a)  Aholition  of  Review  Section. — Section  4(a)  prohibits  the  Board 
from  employing  any  attorneys,  except  legal  assistants  assigned  to 
each  Board  member,  for  the  purpose  of  reviewing  transcripts  of  hear- 
ings and  preparing  drafts  of  opinions.  The  purpose  is  said  to  be  to 
outlaw  the  Board's  present  Eeview  Section,  which  now  operates  as  a 
pool  of  attorneys  to  assist  the  Board  members  in  regard  to  these 
matters. 

The  hearings  are  completely  lacking  in  evidence  of  any  abuse  arising 
out  of  the  present  structure.  There  is  no  demonstrated  need  for  such 
provisions.  The  Board  could  itself  establish  the  structure  provided 
in  the  bill,  if  it  found  it  more  economical  or  useful  to'do  so.  Because 
of  the  great  volume  of  cases  and  the  length  of  the  records  in  Board 
cases,  it  would  still  be  necessary  for  the  Board  to  employ  attorneys 
to  perform  these  review  duties  effectively.  Thus,  the  result  of  the 
bill  is  to  establish  seven  small  review  sections.  We  do  not  believe  the 
Congress  ought  to  substitute  its  judgment  for  that  of  the  Board  with 
respect  to  a  matter  of  internal  structure  and  functioning,  such  as  this. 

Adoption  of  this  rule,  which  has  no  demonstrable  advantages, 
would  require  that  cases  be  analyzed  seven  times  by  clerks  of  indi- 
vidual Board  members.  At  present  a  single  attorney  reports  to  all 
Board  members.  The  proposal  would  be  expensive  and  time  con- 
suming; it  would  overburden  the  Board  Chairm.an  who  would  pre- 
sumably be  required  to  assign  cases  to  other  members  for  processing. 
The  concept  of  a  single  Board  working  in  harmony  would  be  rejected 
and  replaced  by  seven  "little  Boards"  operating  as  largely  autonomous 
units.  Most  administrative  agencies  with  similar  problems  histori- 
cally have  handled  them  in  the  manner  of  the  Board.  The  exhaustive 
studies  of  administrative  practice  that  preceded  unanimous  adoption 
bv  the  Congress  of  the  Administrative  Procedure  Act  contained  no 
facts  or  recommendations  to  support  this  proposal.  On  the  contrary, 
the  utility  of  this  widespread  practice  among  quasi-judicial  agencies 
received  favorable  recognition. 

(b)  Enlargement  of  Board. — Section  3(a)  enlarges  the  Board  so 
that  it  would  consist  of  seven  members,  instead  of  three,  as  at  present. 
While  the  hearings  disclosed  that  the  Board  is  called  upon  to  handle  a 
large  volume  of  business  annually  and  has  a  backlog  of  over  5,000 
cases,  nothing  in  the  hearings  indicates,  in  our  opinion,  any  need  to 
enlarge  the  Board  itself.  On  the  contrary,  it  seems  to  us  that  the  real 
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need  is.  by  providing  adequate  appropriations,  to  permit  the  Board 
to  employ  a  staff  adequate  to  the  exigencies  of  its  duties.  Enlarging 
the  Board  in  the  manner  suggested  is  subject  to  the  danger  that  it 
may  make  the  Board  unwieldy  and  interfere  with  efficient  adminis- 
tration, without  any  legitimate  compensating  advantages.  At  most,  it 
should  not  be  expanded  beyond  five  members. 

(c)  Economic  analysts. — Section  4(a)  also  prohibits  the  Board  from 
employing  any  individuals  for  "economic  analysis."  The  Board  at 
one  time  employed  a  Division  of  Economic  Research,  which  engaged 
in  general  economic  research  and  obtained  economic  data  and  similar 
material  for  use  in  Board  cases.  The  Division  w\as  abolished  by  the 
Board  in  October  1940.  If  the  provision  of  the  present  bill  is  intended' 
to  insure  that  the  Board  does  not  reestablish  a  Division  of  Economic 
Research  in  the  futui-e  or  reemploy  individuals  to  perform  its  former 
duties,  it  is  meaningless.  However,  if,  as  we  understand,  it  is  not 
intended  to  prevent  the  Board  from  employing  competent  persons  tO' 
analyze  employment  records  and  pay  rolls,  compute  back  pay  or 
deductible  net  earnings,  and  perform  other  similar  work  in  connection 
with  specific  cases,  it  can  only  lead  to  confusion. 

We  see  no  need  to  legislate  on  this  matter  at  this  time.  If  the  Board 
should  ever  attempt  to  reestalDlish  the  former  practice  at  which  this 
provision  presumably  is  aimed,  it  will  be  time  then  to  consider  it. 

(d)  Informal  reports  by  hearing  officers  in  representation  cases. — 
Section  9(c)  (1)  (B)  prohibits  hearing  officers  in  representation  cases 
fi'om  making  any  report  or  recommendation  to  the  Board.  Presum- 
ably, the  purpose  is  to  isolate  the  Board  members  from  the  Board 
agents  who  conduct  the  representation  investigations  required  under 
the  act. 

These  investigations  are  fact  finding,  to  determine  the  identity  of 
the  representative  selected,  if  any:  they  are  entirely  nonadversary ; 
and  they  result  in  no  order  requiring  the  employer  to  do  or  refrain 
from  doing  anything.  The  Administrative  Procedure  Act  of  1946, 
in  recognition  of  these  facts,  expressly  exempted  these  proceedings 
from  the  separation-of- functions  provisions  of  section  5  of  that  act, 
as  well  as  from  the  other  careful  procedural  and  decisional  safeguards 
established  in  that  law.  The  effect  of  the  instant  bill  is  to  override 
the  Administrative  Procedure  Act  in  this  respect  without  any  basis 
in  the  record  for  doing  so.  JNIoreover,  the  Board  is  denied  the  assist- 
ance which  the  hearing  officers'  recommendations  provide,  although 
no  considerations  of  fair  procedure  or  due  process  require  it. 

The  only  result  can  be  to  insulate  the  Board  from  some  of  the  facts 
and  to  depriA^e  it  of  the  informal  judgment  of  the  man  who  knows 
most  about  the  case.  It  will  prevent  the  Board  from  following  its 
present  wise  administrative  practice  of  determining  only,  on  the  basis 
of  hearing  officers'  reports,  whether  the  issues  involved  are  important 
enough  to  warrant  hearing  oral  argument  or  giving  the  case  priority. 
Simple  cases  cannot  be  handled  expeditiously  because  the  Board 
will  have  no  ready  way  of  learning  at  the  outset  whether  the  issues 
are  or  are  not  simple. 

(2)  Cmisent  card  checks 

Section  9(c)  (4)  provides  that  nothing  in  the  section  shall  be  con- 
strued to  prohibit  "the  waiving  of  hearings  by  stipulations  for  the 
purpose  of  a  consent  election  in  conformity  with  the  regulations  and 


1015 

rules  of  decision  of  t]ie  Board."  [Emphasis  supplied.]  The  effect  of 
this  provision  read  together  with  the  provisions  of  section  l)(c)  (1)  (B) 
would  be  to  prohibit  the  Board  from  determining  an  issue  concerning 
representatives  by  means  of  a  consent  card  check.  This  procedure  is 
utilized  only  where  the  parties  consent  and  consists  of  a  check  of  the 
union's  membership  cards  against  the  names  appearing  on  the  em- 
ployer's pay  roll.  Consent  card  checks  serve  a  useful  purpose  in  the 
administration  of  the  National  Labor  Eelations  Act.  They  make  pos- 
sible a  quick  determination  of  the  question  of  whether  the  employees 
desire  a  bargaining  representative.  In  addition,  they  obviate  the  neces- 
sity for  formal  proceedings  in  cases  in  which  there  are  no  issues  of 
fact,  thus  allowing  the  Board  more  time  to  devote  to  litigated  matters. 
So  far  as  we  know,  no  serious  objection  against  this  procedure  has 
been  advanced.  We  can  see  no  useful  purpose  to  be  served  by  the 
prohibition.  On  the  contrary,  we  feel  that  the  bill  in  this  respect 
would  deprive  the  Board  of  a  proved  and  useful  technique  which  the 
Board  has  been  able  to  utilize  in  over  20  percent  of  the  adjusted 
representation  cases.  The  technique  has  resulted  in  a  substantial  saving 
in  both  personnel  and  money. 

(S)  Limitations  on  elections 

Section  9(c)  (3)  of  the  bill  would  amend  the  National  Labor  Rela- 
tions Act  to  provide  that  no  more  than  one  election  for  the  selection 
of  bargaining  representatives  shall  be  held  within  a  12-month  period. 
This  provision,  like  so  many  others  of  this  bill,  demonstrates  the 
danger  of  establishing  inflexible  rides  by  statute.  While  the  National 
Labor  Relations  Board  has  only  infrequently  directed  elections  more 
than  once  among  the  same  unit  of  employees  in  any  one  year,  there 
have  been  circumstances  which  require  exceptions  to  this  general 
jDrinciple.  Thus,  significant  changes  in  operations  involving  the  em- 
ployment of  different  occupational  groups  may  require  a  redetermina- 
tion of  bargaining  representation.  Similarly,  a  substantial  expansion 
or  diminution  of  the  working  force  or  a  new  showing  of  strength  by 
the  union  might  require  special  treatment.  We,  therefore,  feel  that 
this  matter  should  be  left,  as  it  is  now,  to  the  discretion  of  the  National 
Labor  Relations  Board. 

{If.)  ]\Iultij)le-emq)loyer  hargaining  units 

The  bill  would  amend  section  2(2)  of  the  National  Labor  Relations 
Act  by  adding  to  the  definition  of  the  term  "employer"  a  provibo  to 
the  effect  that  for  the  purposes  of  unit  determinations  "the  teiTQ 
''employer'  shall  not  include  a  growp  of  employers  except  where  such 
employers  have  voluntarily  associated  themselves  together  for  the  pur- 
poses of  collective  bargaining."  [Emphasis  supplied.] 

Under  the  National  Labor  Relations  Act,  the  National  Labor  Rela- 
tions Board  has  included  within  a  single  unit  the  employees  of  more 
than  one  employer  in  two  classes  of  cases:  Those  invohdng  two  or 
more  companies  operated  as  a  single  business  enterprise  with  the 
direct  control  of  labor  relations  vested  in  a  single  source  {National 
Laljor  Relations  Board  v.  Lund,  103  F.  2d,  815  (C.C.A.  8) )  and  those 
involving  employers  engaged  in  the  same  industry  who  have  formed 
trade  or  employer  associations  to  which  they  have  delegated  the  right 
to  bargain  collectively  for  all  the  members  {Matter  of  Rayonier,  Incor- 
porated^ 52  N.L.R.B.  1269 :  Matter  of  California  Metal  Trades  Asso- 
ciation, et  al.,  72  N.L.R.B.  No.  120). 


1016 

As  we  read  this  proposal  it  enacts  into  law  present  Board  practice. 
We  are  troubled,  however,  by  the  use  of  the  word  "voluntarily."  We, 
of  course,  are  of  the  opinion  that  the  establishment  of  a  multiple- 
employer  unit  should  be  conditioned  upon  employer  consent.  We  feel, 
however,  that  assent  or  nonassent  should  be  ascertained  on  the  basis  of 
whether  a  past  course  of  conduct  demonstrates  the  employer's  desire 
to  be  bound  by  group  rather  than  individual  action.  (See,  for  example, 
Matter  of  Ray  order  ^  Incor-f  orated^  52  IST.L.E.B.  1269.)  The  use  of  the 
term  "voluntarily"  in  section  2  (2),  however,  may  be  construed  as 
permitting  an  emploj^er  to  come  forward  at  any  time  and  state  that  he 
had  not  "voluntarily"  joined  in  group  action.  We  view  the  use  of  this 
subjective  standard  as  undesirable  and  feel  that  it  should  be  stricken 
so  as  to  make  clear  that  the  Board  may  base  its  finding  of  assent  on 
the  objective  standard  of  a  past  course  of  conduct.  Any  other  rule 
would  allow  individual  emp'Oyers  at  will  to  disrupt  established  bar- 
gaining relations  which  have  contributed  much  to  industrial  peace. 

(J)  Encouragement  of  Gompany-dominated  unions 

Section  9  (c)  (2)  provides  in  substance  that  in  determining  whether 
to  proceed  in  a  representation  case  the  National  Labor  Relations  Board 
shall  apply  the  same  regulations  and  rules  of  decision  irrespective  of 
the  identity  of  the  pei-sons  filing  the  petition  or  the  kind  of  relief 
sought.  This  provision  is  supplemented  by  the  requirement  in  section 
10  (c)  that  in  determining  whether  a  complaint  should  issue  under 
section  8  (a)  (1)  or  8  (a)  (2)  and  in  deciding  such  cases,  the  Board 
shall  apply  the  same  regulations  and  rules  of  decisions  irrespective  of 
whether  or  not  the  labor  organization  affected  is  affiliated  with  a 
national  or  international  labor  organization.  Under  this  section  the 
Board  would  be  prohibited  from  issuing  an  order,  to  withhold  or  deny 
recognition  to  a  company-dominated  miion  unless  it  would  issue  the 
same  order  with  respect  to  an  affiliated  union. 

Section  9  (c)  (2)  would  require  the  Board  to  place  on  ballots  for 
election  of  representatives  independent  imions  which  have  been  found 
by  the  Board  to  be  company-dominated  and  which  have  been  ordered 
by  it  to  be  disestablished.  It  would  have  to  do  so  in  an  election  ordered 
the  day  after  such  an  order  issued,  and  regardless  of  the  fact  that  its 
order  had  not  been  complied  with.  Wliy  bother  to  disestablish  a  com- 
pany-dominated union  if  it — and  not  merely  its  successor — can  be 
chosen  again  the  next  day  ? 

These  provisions  possess  a  superficial  plausibility  which  is  divorced 
from  the  realities  of  the  industrial  scene.  They  would  tend  to  revive 
the  company-dominated  union  in  American  industry  and  hj  placing 
the  employer  on  both  sides  of  the  bargaining  table  develop  spurious 
collective  bargaining. 

The  proposal  ignores  the  very  nature  of  company-dominated  imions 
and  the  respects  in  which  they  operate  to  deny  employees  genuine 
collective-bargaining  representation.  It  overlooks  the  fact  that  the 
very  existence  of  a  labor  organization  under  the  dominance  of  an 
employer  provides  tlie  employer  with  a  device  by  which  his  power  may 
be  made  eiffective.  The  employer  is  thus  able,  with  little  further  action 
on  his  part.,  to  obstruct  his  employees'  right  to  self-organization.  The 
employees,  even  though  they  would  not  initially  have  chosen  the  com- 
pany-dominated union  if  they  had  been  free  of  employer  domination, 
may,  unless  the  disestablishment  of  such  a  union  is  required,  "by  force 
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of  a  timorous  habit,  be  held  firmly  to  *  *  *  [their]  choice"  {N.LM.B. 
V.  PrMifc  Greyhound  Lines ^  Inc.,  303  U.S.  272,  275).  Such  miions,  as 
the  United  States  Supreme  Court  has  held,  are  incapable  of  function- 
ing as  genuine  agencies  for  collective  bargaining  {N.L.R.B.  v.  Penn- 
sylvania Greyhound  Lines,  Inc.,  303  U.Sr261,  270,  271;  N.L.R.B.  v. 
Newport  News  Shiphuilding  &  Dry  Doch  Co.,  308  U.S.  241,  250,  251). 
The  theorj'  of  the  National  Labor  Relations  Act  is  that  employee  desire 
under  the  circumstances  stems  from  employer  domination  and  can  be 
freed  only  by  the  destruction  of  the  dominated  organization. 

Unions  affiliated  with  national  labor  organizations  stand  in  a  differ- 
ent posture.  Because  of  their  affiliation  they  draw  strength  and  direc- 
tion from  sources  outside  the  employer's  control.  Assistance  by  an 
emplo3'-er  to  a  local  union  thus  cannot  extend  to  the  point  of  constitut- 
ing domination.  It  is  sufficient  in  such  cases  merely  to  require  the  with- 
drawal of  recognition  by  the  employer  from  the  assisted  affiliated 
union. 

The  bill,  on  the  basis  of  purported  equal  treatment  of  affiliated  and 
nonaffiliated  unions,  ignores  the  difference  in  facts  and  circumstances 
which  warrants  the  difference  in  remedy  prescribed  by  the  Board. 
Under  the  guise  of  a  plausible  formula,  the  bill  again  seeks  to  impose 
an  inflexible  rule  upon  the  Board  which  has  no  relation  to  the  realities 
of  the  industrial  scene.  Under  the  guise  of  a  plausible  formula,  the  bill 
would  render  inmiune  from  effective  sanctions  unions  found  to  be 
employer-dominated  and  would  saddle  the  workers  of  this  country 
with  bogus  bargaining  agents.  Stable  industrial  relations  and  true  col- 
lective bargaining  are  not  encouraged  or  developed  by  such  an  ap- 
approach. 

Tlie  present  practice  of  the  Board  does  not  preclude  employees  from 
subsequently  selecting  an  unaffiliated  union  as  their  bargaining  repre- 
sentative where  a  prior  organization  has  been  found  to  be  company- 
dominated.  They  are  free  to  choose  an  unaffiliated  or  affiliated  union 
or  no  union  at  all  so  long  as  there  is  no  interference  with  their  exercise 
of  this  freedom  by  the  employer.  As  the  Chairman  of  the  National 
Labor  Relations  Board  pointed  out  in  his  statement  before  this 
committee : 

The  facts  are  clear  that  employees  have  been  protected  in  their  choice  of  un- 
affiliated unions.  Thus,  for  the  fiscal  year  ending  June  30,  1946,  of  270  cases 
disposed  of  involving  charges  of  company  domination,  only  51,  or  18.9  percent, 
resulted  in  disestablishment  of  the  accused  union.  Moreover,  independent  unions 
participated  in  722,  or  approximately  11  percent,  of  all  elections  and  crosschecks 
conducted  by  the  Board  during  the  year,  winning  484,  or  67  percent,  of  tne 
contests  in  which  they  participated  (Eleventh  Annual  Report,  N.  L.  R.  B..  appen- 
dix A,  tables  13  and  15).  Independent  unions  have  been  put  on  the  ballot  in  89 
percent  of  the  cases  in  which  they  have  petitioned  for  elections,  as  compared 
to  75  percent  in  the  ease  of  the  AFL  and  78  percent  in  the  case  of  the  CIO. 

{6)  Thne  limitations  on  fling  charges 

Section  10(a)  of  the  bill  amends  section  10(a)  of  the  National  Labor 
Relations  Act  so  as  to  prevent  the  Board  from  issuing  any  complaint 
on  unfair  labor  practice  charges  unless  the  practices  occurred  within 
6  months  prior  to  the  filing  and  service  of  the  charge. 

The  effect  of  this  provision  would  be  particularly  harmful  in  cases 
where  employers  establish  company  union.s  or  engage  in  surveillance, 
espionage,  and  similar  misconduct.  Such  activities  are  usually  care- 
fidly  concealed  and  normally  do  not  come  to  light  until  an  outside 
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"union  attempts  to  organize  the  plant.  Under  the  present  National 
Labor  Relations  Act  and  the  Board's  rules,  emploj'ers  are  afforded 
adequate  protection  against  untimely  charges,  for  the  Board  will  not 
proceed  on  them  unless  good  cause  appeal's  for  the  delay.  Moreover, 
even  in  those  cases  in  which  it  proceeds,  the  Board  usually  does  not 
Require  the  employer  to  pay  back  wages  for  the  period  ot  delay. 
There  is,  therefore,  no  need  for  the  proposed  amendment. 

Furthennore,  the  provision  would  merely  encourage  employer  unfair 
labor  practices  of  a  kind  that  cannot  readily  be  detected.  By  establish- 
ing within  the  passage  of  a  short  space  of  6  months,  an  absolute  im- 
munity against  such  malpractices,  the  bill  would  deprive  employees 
and  the  public  in  many  cases  of  the  benefits  of  genuine  collective  bar- 
gaining and  encourage  resort  to  strikes  and  other  means  of  self-help. 

(7)  Jurisdictional  provisions 

(a)  Eseclusi'veness  of  Board's  jurisdiction. — Section  10(a)  as 
amended  would  change  the  National  Labor  Relations  Act  by  omitting 
the  present  language  that  "this  power  shall  be  exclusive."'  This  lan- 
guage Avas  included  to  make  it  clear  that  all  unfair  labor  practices  are 
to  be  handled  solely  by  the  National  Labor  Relations  Board.  No  good 
reason  for  omitting  this  provision  has  been  cited  to  us. 

{h)  Scope  of  judicial  review. — Sections  10  (e)  and  (f)  of  the  bill 
would  amend  the  same  sections  of  the  present  National  Labor  Rela- 
tions Act  so  as  to  substitute  for  the  familiar  phrase.  "The  findings 
of  the  Board  as  to  the  facts,  if  supported  by  evidence,  shall  be  con- 
clusive," a  new  phrase  reading  as  follows: 

The  findings  of  the  Board  with  respect  to  questions  of  fact  if  supported  by 
substantial  evidence  on  the  record  considered  as  a  whole  shall  be  conclusive. 

The  Supreme  Court  has  interpreted  the  term  "evidence"  as  now 
used  in  the  act  to  mean  "substantial  evidence"  {Gonsoli dated  Edison 
Co.  V.  National  Labor  Relations  Board.,  305  U.S.  197,  229).  IMoreover, 
the  Administrative  Procedure  Act  of  1946  establishes  the  uniform 
scope  of  judicial  review  of  all  agency  action  subject  to  its  provisions, 
including  the  National  Labor  Relations  Board,  to  be  the  "substantial 
evidence"  rule;  and  it  provides  further  that  in  determining  whether 
the  agency's  findings  are  adequately  supported  by  substantial  evidence, 
"the  court  shall  review  the  whole  record  '^■'  *  *"  (sec.  10(e)  of  Admin- 
istrative Procedure  Act),  The  instant  bill  is  designed  to  bring  the 
language  of  the  National  Labor  Relations  Act  into  strict  conformity 
with  the  Supreme  Court's  decision  and  the  Administrative  Procedure 
Act's  requirements. 

Our  difficulty  with  this  proposal  results  from  the  fact  that  we  fear 
the  changes  in  language  will  invite  litigation  concerning  its  true  mean- 
ing. This  is  particularly  true  of  the  substitution  of  the  phrase  "ques- 
tions of  fact,"  for  the  present  phrase,  "findings  *  *  *  as  to  the  facts." 
Both  of  these  phrases  are  words  of  art.  Questions  of  law  are,  under 
well-settled  rules,  for  the  courts  (sec.  10(e)  of  the  Administrative 
Procedure  Act  of  1946)  ;  no  legislation  is  now  needed  to  establish  that 
princi):)le.  The  change  in  language  will,  therefore,  merely  encourage 
litigation  and  tend  to  create  uncertainty  in  cases  involving  so-called 
mixed  questions  of  law  and  fact.  All  this  can  be  avoided  by  leaving 
the  present  provisions  of  the  National  Labor  Relations  Act  and  the 
Administrative  Procedure  Act  unchanged. 
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(c)  Concession  of  Federal  jurisdiction  to  States. — Section  10(a) 
adds  a  proviso  to  the  present  act  empowering  tlie  Board  to  concede  to 
any  agency  or  any  State  or  Territory  juriscliction  over  any  cases  not 
predominantly  national  in  character  even  though  snch  cases  involve  an 
effect  upon  interstate  commerce.  We  agree  with  the  majority  that  it 
is  desirable  thus  to  clarify  the  relations  between  the  National  Labor 
Relations  Board  and  the  various  agencies  which  States  have  set  up 
to  handle  similar  problems.  This  proposal  is  made  necessary  by  the 
decision  of  the  Supreme  Court  in  Allegheny  Ludlum  Steel  Corp.  v. 
William  J.  Kelley  and  H.  Myron  Leiois,  etc.,  decided  on  April  7, 1947. 

(8)  Exemption  of  employees  from  the  act 

(a)  Agricultural  einployees. — Subsection  3  of  section  2  excludes 
from  the  definition  of  the  term  employee  "any  individual  employed 
in  a.ofriculture." 

Subsection  13  of  section  2  described  "agriculture"  to  mean  farming 
in  all  its  branches  and,  among  other  things,  includes  "cultivation  and 
tillage  of  the  soil,  dairying,  the  production,  cultivation,  growing,  and 
harvesting  of  any  agricultural  or  horticultural  commodities."  The 
section  adopts  the  definition  of  agricultural  commodities  as  provided 
in  section  15(g)  of  the  Agi-icidtural  Marketing  Act  and  also  lists  the 
raising  of  livestock,  bees,  fur-bearing  animals  or  poultry,  and  any 
practices  performed  by  a  farmer  on  a  farm  or  incident  to  his  farming 
operations.  The  proposal  writes  into  law  a  proviso  to  the  Board's 
present  appropriation  act. 

The  eifect  of  the  amendment  is  to  exclude  from  the  present  coverage 
of  the  act  many  persons  who  are  engaged  in  truly  commercial,  as 
distinguished  from  farming  operations.  The  amendment  is  not,  and 
has  not  been,  in  the  interest  of  farmers  but  of  the  operators  of  the 
industrial  and  commercial  processing  plants.  No  good  reason  appears 
for  extending  the  exemption  to  such  persons  who  are  actually  engaged 
in  industrial  operations,  and  we  believe  that  the  common-sense  dis- 
tinction between  commercial  operations  and  farming  operations  ap- 
plied by  the  National  Labor  Relations  Board  before  the  rider  was 
attached  to  its  appropriation  act  should  be  preserved. 

(5)  Supervisory  employees. — ^Section  2(3)  of  the  bill,  in  defining 
the  tei'm  "employee"  among  other  exclusions,  hereinafter  commented 
upon,  would  exclude  from  the  provisions  of  the  act  "any  individual 
employed  as  a  supervisor." 

The  term  "supervisor"  as  defined  in  section  2(11)  includes — 

any  individual  having  authority,  in  the  interest  of  the  employer,  to  hire,  transfer, 
suspend,  lay  off,  recall,  promote,  discharge,  assign,  reward,  or  discipline  other 
employees,  or  to  adjust  their  grievances,  or  to  effectively  recommend  such  action — ■ 

If  such  authority  is  exercised  in  an  independent  manner  and  is  not 
merely  routine  or  clerical  in  nature. 
Section  14  of  the  bill  states  that — 

nothing  herein  shall  prohibit  any  individual  employed  as  a  supervisor  from 
becoming  or  remaining  a  member  of  a  labor  organization. 

It  further  provides,  however,  that  no  employer  shall  be  compelled 
to  deem  "supervisors"  as  employees  for  the  purpose  of  an}'  law  relating 
to  collective  bargaining. 

We  find  seriously  objectionable  the  complete  exclusion  from  the 
procedures  and  protections  of  the  act  of  supervisors  as  a  class.  The 
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beguiling  statement  of  principle  in  section  14  that  recognizes  their 
natural  right  to  self -organization  and  self-help  is  made  meaningless  by 
the  removal  of  the  legal  sanctions  that  give  vitality  and  substance  to 
that  right.  As  to  these  employees  the  Board  hereafter  will  be  power- 
less to  hold  elections  to  determine  their  choice  of  bargaining  represen- 
tative, if  any,  or  to  stojD  interference  with  their  basic  rights.  The  normal 
effect  of  such  exclusion  will  be  to  force  such  employees  to  seek  redress 
in  self-help. 

The  experience  of  the  National  Labor  Eelations  Board  in  treating 
this  troublesome  problem  gives  striking  emphasis  to  this  inevitable 
result.  A  majority  of  the  Board  in  1943,  in  the  Maryland  Dry  Dock 
€as6  (49  ]Sr.  L.  R.  B.  733)  dismissed  a  representation  petition  seeking 
a  unit  of  foremen.  Data  furnished  to  the  committee  by  the  Department 
of  Labor  disclosed  that  immediately  following  the  Board's  decision  in 
the  case  the  number  of  strikes  by  foremen  and  the  number  of  days  of 
work  lost  as  a  result  of  these  strikes  increased  markedly.  Practically 
all  of  the  strikes  were  for  recognition.  It  is  the  more  significant  that 
the  incidence  of  such  strikes  declined  sharply  as  soon  as  the  Board 
issued  the  first  Packard  Motor  Car  Co.  decision  (61  N.  L._  R.  B.  4) 
early  in  1945,  holding  that  foremen  were  entitled  to  bargaining  rights 
under  the  act,  which  holding  was  affirmed  by  the  Supreme  Court  on 
March  10, 1947. 

We  believe  this  problem  can  be  met  successfully  by  providing  that 
the  natural  right  of  supervisors  to  organize  and  bargain  collectively 
with  their  employers  will  be  protected,  provided  they  do  not  belong 
to  the  union  to  which  the  production  employees  belong  or  to  any 
organization  under  the  domination  or  control  of  a  union  to  which  the 
production  employees  belong.  The  long  history  of  successful  union 
activities  on  the  part  of  supervisors  in  the  building  industry,  the 
maritime  industry,  the  printing  industry,  and  the  railroad  industry 
dramatically  refutes  any  suspicion  of  conflict  or  betrayal  on  the  part 
of  such  supervisors  to  their  employer.  The  essential  loyalties  required 
of  supervisors  in  the  effective  accomplishment  of  their  duties  are  no 
more  inconsistent  with  their  interests  in  the  conditions  of  their  em- 
ployment than  is  true  in  the  case  of  other  employees. 

The  recognition  by  the  National  Labor  Eelations  Board  of  the  super- 
visors" desire  to  organize  for  collective-bargaining  purposes  has  di- 
minished industrial  unrest  over  the  issue  of  recognition.  To  eliminate 
completely  the  protection  and  procedures  of  the  act  from  such  em- 
ployees will  not  intercept  organizational  efforts  on  their  part.  Such 
provisions  will  only  lead  to  a  test  of  strength  and  resultant  industrial 
unrest. 

V.  Acceptable  Provisions  of  the  Bill 

We  conclude  this  report  by  noting  provisions  of  the  majority  meas- 
ure which  we  feel  are  salutary  or  unobjectionable. 

The  first  is  the  provision  in  title  IV  of  the  bill  for  the  formation  of 
a  joint  congressional  committee  composed  of  seven  membere  eacli 
drawn  from  the  Senate  Committee  on  Labor  and  Public  Welfare  and 
the  House  Committee  on  Education  and  Labor  to  study  the  whole 
field  of  labor-management  relations. 

We  are  in  complete  accord  with  the  objectives  of  this  portion  of  the 
majority  bill.  Indeed  we  have  at  several  points  indicated  that  many 
of  the  problems  with  respect  to  which  this  bill  proposes  to  legislate 
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immediately  should  be  subjected  to  a  thorough  investigation  before 
any  legislation  is  attempted.  We  do  not  feel,  however,  that  the  in- 
vestigatory body  created  by  this  bill  is  so  constituted  as  to  give 
assurance  that  its  studies  would  be  productive  of  sound  results  or  that 
its  recommendations  would  be  of  a  character  to  command  the  whole- 
hearted respect  by  all  of  the  interests  concerned  which  legislation  in 
this  field  urgently  requires.  The  problems  which  underlie  labor  unrest 
are  deep-rooted,  and  involve  basic  and  conflicting  interests.  These 
intei'ests  of  management,  of  labor,  and  of  the  public  should  all  be 
directly  represented  on  the  investigatory  body,  and  should  all  partici- 
pate in  its  deliberations  and  in  the  formulation  of  its  recommenda- 
tions. The  President  recognized  this  when  he  called  for  the  creation 
of  a  commission  composed  of  12  Members  of  Congress,  and  8  repre- 
senting the  public,  management,  and  labor.  We  urge  that  his  recom- 
mendation be  accepted. 

With  the  qualification  indicated  hereinbefore,  we  find  no  objection 
to  restricting  industry-wide  bargaining  to  circumstances  where  em- 
ployers have  banded  themselves  together  as  provided  in  section  2 
(2>.  We  should  not  object  to  limiting  supervisors  to  joining  a  union 
Luiaffiliated  with  the  rank  and  file  under  section  2  (11) . 

We  agree,  with  the  qualifications  noted,  that  there  should  be  machin- 
ery for  procuring  adherence  to  contracts  as  attempted  by  sections  8 
(a)  {())  and  8  (b)  (5).  Wo  agree  that  it  should  be  made  an  unfair 
labor  practice  for  a  union  to  interfere  with  an  employer  in  the  desig- 
nation of  his  representatives,  as  provided  by  section  8  (b)    (1). 

We  agree  with  our  colleagues  that  "jurisdictional  strikes"  or  "boy- 
cotts"' should  be  limited.  We  believe,  however,  that  as  the  President 
recommended,  these  terms  should  be  carefully  and  narrowly  defined. 
This  has  not  been  done  in  the  majority  bill.  We  approve  of  the  pro- 
visions of  the  bill  wliich  treat  them  as  unfair  labor  practices,  subject  to 
cease-and-desist  order  of  the  National  Labor  Relations  Board,  but  we 
camiot  agree  with  the  mandatory  joreliminary  injunction  proceeding 
against  such  activities  which  this  bill  provides.  We  agree  with  the 
excellent  protection  of  the  right  of  free  speech  accorded  by  section  8 
(c) ,  and,  except  for  the  qualifications  that  we  have  noted  with  respect 
to  tlie  cooling-oif  pro\-isions,  with  the  definition  of  collective  bargain- 
ing contained  in  section  8(d). 

The  majority  of  the  committee  has  spelled  out  desirable  grievance 
procedures  in  section  9  (a).  We  concur  with  the  grant  of  the  right 
of  emploj^ers'  petition  in  section  9  (c)  (1)  (B),  and  with  the  revised 
run-off  procedure  under  section  9  (c)  (3). 

We  think  the  clarification  of  relations  between  the  Federal  and  State 
boards  contemplated  under  section  10  (a)  a  wise  solution  to  a  complex 
problem. 

We  are  conA'inced  that  the  National  Labor  Relations  Board  should 
ha^•e  a  limited  access  to  the  courts  for  temporar}^  injunctions  of  the 
kind  contemplated  mider  section  10  (j),  (k),  and  (1)  but  feel  this 
should  be  limited  to  cases  involving  strikes  against  Board  certifica- 
tions. We  commend  the  majority  for  establishing  by  statute  the  na- 
tional labor-management  panel  provided  under  section  205  (a).  We 
have  not  discussed  these  wholesome  provisions  at  greater  length  suice 
we  assume  they  will  be  dealt  with  in  the  majority  report. 
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Summary  and  Conclusions 

The  bill  S.  1126  makes  a  number  of  proposals  which  are  ostensibly 
designed  to  "redress  the  balance"  in  labor  relations.  Their  underlying" 
premise  is  that  labor  has  grown  more  powerful  than  employers  in  the 
economy  and  it  concludes  therefore  that  labor  must  be  weakened  and 
employers  strengthened.  This  premise  is  false. 

The  test  of  power  is  its  fruits.  No  candid  observer  can  fail  to  be 
impressed  with  the  imposing  evidence  that  since  the  end  of  the  war 
the  real  wages  of  labor  have  declined  while  profits  and  prices  have 
risen  to  unprecedented  heights  that  endanger  our  continued  prosperity. 
Nor  can  it  be  denied  that  while  on  the  w^hole  the  income  of  corpora- 
tions, of  small  business  and  of  farmers  has  risen  during  and  since  the 
war,  factory  workers'  earnings  have  not  kept  pace  with  them. 

The  basic  and  incontrovertible  fact  of  our  recent  economic  histoiy 
is  that  prices  and  profits  are  higher  than  ever  before  in  our  history, 
Avhile  real  wages  have  actually  fallen.  A  prolongation  of  this  condition 
spells,  as  all  impartial  economists  agree,  disaster  for  the  economy. 

Consumer  prices  rose  more  than  25  percent  between  the  end  of  the 
war  and  January  1947,  15  of  these  within  the  last  year.  Food  alone 
rose  by  more  than  43  percent — and  food  bulks  largest  in  the  expendi- 
tures of  most  people. 

While  our  national  income  increased  in  1946,  the  total  paid  out  in 
salaries  and  wages  actually  fell,  even  though  the  number  of  employees 
increased.  Thus  the  increased  prices,  both  at  wholesale  and  at  retail, 
resulted  in  sharp  increases  in  the  incomes  of  other  sectors  of  the 
business  population.  The  fact  is  that  while  the  total  number  of  wage 
earners  was  swelled  by  millions  of  returned  veterans  during  the  year, 
the  average  share  of  labor  in  the  national  income  was  smaller  than  in 
1945. 

The  measure  recommended  by  the  majority,  we  fear,  would  return 
this  Nation  to  an  era  of  industrial  strife  between  management  and 
labor.  It  would  substitute  conflict  and  Government  intervention  for 
the  orderly  processes  of  collective  bargaining.  Its  economic  impact 
would  be  to  further  tip  the  scales  in  the  direction  of  profiteering,  and 
aggravate  the  disparity  between  wages  and  prices.  It  would  thus 
strengthen  the  factors  making  for  a  depression,  and  bring  nearer 
this  dangerous  economic  cataclysm.  We  therefore  strongly  urge  the 
Senate  to  reject  this  type  of  legislation  which  will  harm  not  only 
labor  but  all  the  people  of  the  Nation. 

It  is  our  belief  that  any  genuine  concern  for  the  economic  welfare 
and  future  of  America  must  be  directed  toward  maintaining  a  free 
competitive  economy  and  that  Government  intervention  should  be 
limited  to  guaranteeing  this  freedom  and  providing  those  services 
which  the  people  require  and  which  only  the  Government,  as  the 
instrument  of  all  the  people,  can  furnish.  We  give  our  support  to  those 
provisions  of  the  bill  which  really  remedy  proven  abuses.  But  to 
guarantee  economic  freedom  and  assure  economic  progress  Congress 
must  face  up  to  and  remedy  the  enormous  concentration  of  economic 
power  now  gripped  by  a  few  industrial  and  financial  monopolies. 
Congress  must  further  recognize  that  there  are  a  number  of  services 
which  our  highly  productive  economy  should  provide  and  which  can 
onlv  be  achieved  throuo-h  Federal  action.  Outstanding  among  these 
are  health,  housing,  education,  and  social-security  measures.  It  bodes 
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ill  for  the  welfare  and  prosperity  of  the  Nation  as  a  whole  that 
these  welfare  measures  and  antimonopoly  legislation  are  neglected 
while  one-sided,  antilabor  measures  are  advanced  so  forcefully  by  the 
majority. 

We  speak  not  as  partisans  of  labor,  but  in  the  interest  of  the  whole 
American  people.  It  is  because  this  bill  in  so  many  aspects  trespasses 
upon  the  democratic  rights  and  welfare  of  the  whole  American  people 
that  we  oppose  it  in  its  present  form. 

Elbert  D.  Thomas. 

James  E.  Murray. 

Claude  Pepper. 
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U.S.  CONGRESS  CONFERENCE  COMMITTEES,  1947, 
LABOR-MANAGEMENT  RELATIONS  ACT,  1947 

June  3,  1947. — Ordered  to  be  printed 

Mr.  Hartley,  from  the  committee  of  conference,  submitted  the 

following 

CONFERENCE  REPORT 

[To  accompany  H.R.  3020] 

The  committee  of  conference  on  the  disag-reeing  votes  of  the  two 
Houses  on  the  amendments  of  the  Senate  to  the  bill  (H.R.  3020)  to 
prescribe  fair  and  equitable  rules  of  conduct  to  be  observed  by  laljor 
and  management  in  their  relations  with  one  another  which  affect  com- 
merce, to  protect  the  rights  of  individual  workers  in  their  relations 
with  labor  organizations  whose  activities  affect  commerce,  to  recog- 
nize the  paramount  public  interest  in  labor  disputes  affecting  com- 
merce that  endanger  the  public  health,  safety,  or  welfare,  and  for  other 
purposes,  having  met,  after  full  and  free  conference,  have  agreed  to 
recommend  and  do  recommend  to  their  respective  Houses  as  follows: 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  to  the  text  of  the  bill  and  agree  to  the  same  with  an  amend- 
ment as  follows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate  amend- 
ment insert  the  following : 

SHORT  TITLE  AND  DECLARATION  OF  POLICY 

Section  1.  (a)  This  Act  may  be  cited  as  the  '''"Ldbor  Management 
Relations  Act,  WI^T". 

(b)  Industrial  strife  which  interferes  loith  the  normal  f,ow  of  com- 
merce and  with  the  full  production  of  articles  and  commodities  for 
commerce,  can  be  avoided  or  siihstantially  minimized  if  CTnployers, 
employees,  and.  labor  organizations  each  recognize  imder  law  one  an- 
other''s  legitimate  rights  in  their  relations  icith  each  other,  and  above 
all  recognize  under  law  that  neither  party  has  any  right  in  its  relatioris 
iLHth  any  other  to  engage  in  acts  or  practices  which  jeopardize  the 
puhlic  health,  safety,  or  interest. 

It  is  the  purpose  and  policy  of  this  Act,  in  order  to  promote  the  full 
f,oiii  of  commerce,  to  prescribe  the  legitimate  Hghts  of  both  employees 
and  etnployers  in  their  relations  affecting  commerce,  to  provide  orderly 
and  peaceful  procedures  for  preventing  the  interference  by  either  with 
the  legitimate  Hghts  of  the  other,  to  protect  the  rights  of  iiidividual 
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employees  in  their  relations  with  labor  organizations  whose  activities 
affect  commerce,  to  define  and  proscribe  practices  on  the  part  of  labor 
and  mxinagement  which  affect  commerce  and  are  inimical  to  the  ger\r 
eral  welfare,  and  to  protect  the  rights  of  the  public  in  connection  with 
labor  disputes  affecting  commerce. 

TITLE  I— AMENDMENTS  OF  NATIONAL  LABOR 

RELATIONS  ACT 

Sec.  101.  The  National  Labor  Relations  Act  is  hereby  amended  to 
read  as  follows  : 

"FINDINGS  AND   POLICIES 

'^Section  1.  The  denial  by  some  employers  of  the  right  of  employees 
to  organize  and  the  refusal  by  some  employers  to  accept  the  procedure 
of  collective  bargaining  lead  to  strikes  and  other  forms  of  industrial 
strife  or  unrest,  which  have  the  intent  or  the  necessary  effect  of  burden- 
ing or  obstructing  commerce  by  {a)  impairing  the  efficiency,  safety,  or 
operation  of  the  instrumentalities  of  comimerce;  (b)  occurring  in  the 
current  of  comtnerce ,•  (c)  materially  affecting,  restraining,  or  control- 
ling the  flow  of  raw  materials  or  manufactured  or  processed  goods 
from  or  into  the  channels  of  commerce,  or  the  prices  of  such  materials 
Of  goods  m  commerce ;  or  (d)  causing  diminution  of  employment  and 
wages  in  such  volume  as  substantially  to  impair  or  disrupt  the  marhet 
for  goods  flowing  from  or  into  the  channels  of  commerce. 

^''The  inequality  of  bargaining  power  between  employees  loho  do  not 
possess  full  freedom  of  association  or  actual  liberty  of  contract,  and 
employers  who  are  organized  in  the  corporate  or  other  forms  of  owner- 
ship association  substantially  burdens  and  affects  the  flow  of  commerce, 
and  tends  to  aggravate  recurrent  business  depressions,  by  depressing 
wage  rates  and  the  purchasing  power  of  loage  earners  in  industry  and 
by  preventing  the  stabilization  of  competitive  wage  rates  and  working 
conditions  within  and  between  industnes. 

'"'•  Experience  has  proved  that  protection  by  law  of  the  right  of  em- 
ployees to  organize  and  bargain  collectively  safeguards  commerce  from 
injury,  impairment,  or  interruption,  and  promotes  the  floio  of  com- 
merce by  removing  certain  recognized  sources  of  industrial  strife  and 
unrest,  by  encouraging  practices  fundamental  to  the  friendly  adjust- 
ment of  industrial  disputes  arising  out  of  differences  as  to  wages,  hours, 
or  other  working  conditions,  and  by  restoring  equality  of  bargaining 
power  between  employers  and  employees. 

^'Experience  has  further  demonstrated  that  certain  practices  by  some 
labor  organizations,  their  officers,  and  memhers  have  the  intent  or  the 
necessary  effect  of  burdenii\g  or  obstructing  com/merce  by  preventing 
the  free  ffoio  of  goods  in  such  commerce  through  strikes  and  other 
forms  of  industrial  unrest  or  through  concerted  activities  which  impair 
the  interest  of  the  public  in  the  free  ffoio  of  such  commerce.  The 
elimination  of  such  practices  is  a  riecessary  condition  to  the  assurance 
of  the  rights  herein  guaranteed. 

'"''It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  elimi- 
nate the  causes  of  certain  substamtial  obstructions  to  the  free  ffoio  of 
commerce  and  to  mitigate  and  eliminate  these  obstructions  when  they 
have  occurred  by  encouraging  the  practice  and  procedure  of  collective 
bargaining  and  by  protecting  the  exercise  by  workers  of  full  freedom 
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of  association^  self-organization^  and  designation  of  representatives 
of  their  own  choosing^  for  the  purpose  of  negotiating  the  terms  and 
conditions  of  their  employment  or  other  mutual  aid  or  protection. 

"DEFINITIONS 

''''Sec.  2.  When  used  in  this  Act — 

"(i)  The  term  ''person^  includes  one  or  more  individuals.,  laTyor- 
organizations.,  partnerships.,  associations^  corporations^  legal  repre- 
sentatives^ trustees.,  trustees  in  hanhruptcy.,  or  receivers. 

"  (2)  The  term  ''employer''  includes  any  person  acting  as  an  agent  of 
an  employer.,  directly  or  indirectly.,  hut  shall  not  include  the  United' 
States  or  any  wholly  owned  Government  corporation.,  or  any  Federal 
Reserve  Bank.,  or  any  State  or  political  subdivision  thereof^  or  any 
corporation  or  association  operating  a  hospital^  if  no  part  of  the  net 
earnings  inures  to  the  benefit  of  any  private  shareholders  or  individ- 
ual., or  any  person  subject  to  the  Railivay  Labor  Act,  as  amended  from,, 
time  to  time.,  or  any  labor  organization  {other  than  when  acting  as  an 
employer) ,  or  anyone  acting  in  the  capacity  of  officer  or  agent  of  such 
labor  organization. 

"  {3) ^  The  term  ''employee''  shall  include  any  employee.,  and  shall  not 
be  limited  to  the  employees  of  a  particular  employer.,  unless  the  Act 
explicitly  states  otherw'ise.,  wnd  shall  include  any  individual  whose 
work  has  ceased  as  a  consequence  of.,  or  in  connect'ton  with.,  any  cur- 
rent labor  dispute  or  because  of  any  unfair  labor  practice.,  and  %oho  has- 
not  obtained  any  other  regular  and  substantially  equivalent  employ- 
ment., but  shall  not  include  any  individual  employed  as  an  agnoultural 
laborer, ^  or  in  the  domestic  service  of  any  family  or  person  at  his  home,. 
or  any  individual  employed  by  his  parent  or  spouse,  or  any  individual 
having  tJie  status  of  an  independent  contractor,  or  any  ind'ividual 
em.ployed  as  a  supervisor,  or  any  individual  employed  by  an  em.ployer- 
subject  to  the  Railway  Labor  Act,  as  amended  from  time  to  time,  or 
by  any  other  person  who  is  not  an  employer  as  herein  defined. 

"(^)  The  term  ''representatives''  includes  any  individual  or  labor 
organization. 

"(5)  The  term  ''labor  organization''  means  any  organization  of  any 
h'md,  or  any  agency  or  employee  representat'ton  committee  or  plan,  in 
which  employees  participate  and  which  exists  for  the  purpose,  in  luhole 
or  in  part,  of  dealing  w'tth  em/ployers  concerning  grievances,  labor  dis- 
putes, wages,  rates  of  pay,  hours  of  employment,  or  conditions  of  work.. 

"(5)^  The  term  '■commerce''  means  trade,  traffic,  commerce,  trans- 
portation, or  communication  among  the  several  States,  or  betioeen  the 
District  of  Columbia  or  any  Territory  of  the  United  States  and  any 
State  or  other  Territory,  or  betiueen  any  foreign  country  and  any  State, 
Territory,  or  the  District  of  Columbia,  or  within  the  District  of  Co- 
lumbia or  any  Terr'dory,  or  between  points  in  the  same  State  but 
through  any  other  State  or  any  Ten-itory  or  the  Dist'ict  of  Columbia 
or  any  foreign  country. 

"(7)  The  term  ^affecting  commerce''  means  in  commerce,  or  burden- 
ing or  obstructing  commerce  or  the  free  floio  of  comfnerce,  or  having- 
led  or  tending  to  lead  to  a  labor  dispute  burdening  or  obstructing  com- 
merce or  the  free  flow  of  commerce. 

_  "  (8)   The  term,  '■unfair  labor  practice'  means  any  unfair  labor  prac- 
tice listed  in  section  8. 
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"(P)  The  term  Habor  dispute''  includes  any  controversy  concerning 
terms^  tenure  or  conditions  of  employment^  or  concerning  the  associa- 
tion or  representation  of  persons  in  negotiating^  fixing^  maintaining^ 
ohanging^  or  seeking  to  arrange  terms  or  conditions  of  employment, 
regardless  of  whether  the  disputants  stand  in  the  proximate  relation 
•of  employer  and  employee. 

''\10)  The  term  ''National  Lahor  Relations  Board''  means  the  Na- 
tional Labor  Relations  Board  prov'ided  for  in  section  3  of  this  Act. 
'"''{11)  The  term  '■supervisor''  means  any  indlvidu/il  having  authority, 
in  the  interest  of  the  employer,  to  hire,  transfer,  suspend,  lay  off,  recall, 
jyroviote,  discharge,  assign,  reward,  or  discipline  other  employees,  or 
resp)onsihly  to  direct  them,  or  to  adjust  their  grievances,  or  effec- 
tively to  recommend  such  action.  If  in  connection  with  the  foregoing 
the  exercise  of  such  authority  is  not  of  a  merely  routine  or  clerical 
nature,  hut  requ'ires  the  use  of  independent  judgment. 
^^{IB)   The  term  ''professional  employee''  means — 

"(a)  any  employee  engaged  in  work  {i)  predominantly  intel- 
lectual and  var'ied  in  character  as  opposed  to  routine  mental, 
manual,  mechanical,  or  physical  worh;  (ii)  involving  the  consist- 
ent exercise  of  discretion  and  judgment  in  its  performance;  (Hi) 
of  such  a  character  that  the  output  produced  or  the  result  accom- 
plished cannot  he  standardized  in  relation  to  a  given  per'iod  of 
time;  (iv)  requiring  knowledge  of  an  advanced  type  in  a  field  of 
science  or  learning  customar'ily  acquired  hy  a  prolonged  course  of 
specialized  intellectual  instruction  and  study  in  an  institution  of 
higher  learning  or  a  hospital,  as  distinguished  from  a  general 
academic  educat'ion  or  from  an  apprenticeship  or  from  training  in 
the  performance  of  routine  mental,  manual,  or  physical  processes; 
or 

"(&)   any  employee,  who  (i)  has  completed  the  courses  of  spe- 
cialized intellectual  instruction  and  study  described  in  clause  {iv) 
of  paragraph  (a),  and  (ii)  is  performing  related  work  under  the 
supervision  of  a  professional  person  to  qualify  himself  to  become 
a  professional  employee  as  defined  in  paragraph  (a) . 
"(i-5)  In  determining  whether  any  person  is  acting  as  an  ^agenf  of 
■another  person  so  as  to  make  such  other  person  responsible  for  his  acts, 
the  question  of  whether  the  specmc  acts  performed  were  actually  au- 
thor'ized  or  subsequently  rat'ified  shall  not  he  controlUng. 

"national  labor  relations  board 

"/S'e<?.  3  (a)  The  National  Labor  Relations  Board  {hereinafter  called 
the  ''Board'')  created  by  this  Act  prior  to  its  amendment  by  the  Lahor 
Management  Relations  Act,  191^7,  is  hereby  continued  as  an  agency  of 
the  United  States,  except  that  ths  Board  shall  consist  of  f\.ve  instead  of 
three  members,  appointed  by  the  President  by  and  with  the  advice 
and  consent  of  the  Senate.  Of  the  two  additional  members  so  provided 
for,  one  shall  be  appointed  for  a  term  of  fjve  years  and  the  other  for  a 
term  of  two  years.  Their  successors^  and  the  successors  of  the  other 
memhers,  shall  be  appointed  for  terms  of  five  years  each,  excepting 
that  any  individual  chosen  to  fill  a  vacancy  shall  be  appoint-'jd,  only 
for  the  unexpired  term,  of  the  memher  whom  he  shall  succeed.  The 
President  shall  designate  one  member  to  serve  as  Cliairman  of  the 
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Board,  Any  tnember  of  the  Board  may  he  removed  hy  the  President^ 
upon  notice  and  lieanng^  for  neglect  of  duty  or  malfeasance  in  ofjice^ 
hut  for  no  other  cause. 

"  ( & )  The  Board  is  authorised  to  delegate  to  any  group  of  three  or 
more  memhers  any  or  all  of  the  powers  which  it  may  itself  exercise.  A 
vacancy  in  the  Board  shall  not  ivipair  the  right  of  the  remaining 
me^nhers  to  exercise  all  of  the  poioers  of  the  Board^  and  three  nveni- 
hers  of  the  Board  shall,  at  all  times.,  constitute  a  quorum  of  the  Board., 
except  that  two  memhers  shall  constitute  a  quorum  of  any  group 
designated  pursuant  to  the  first  sentence  hereof.  TJie  Board  shall  have 
an  official  seal  which  slwll  he  judicially  notice. 

"(c)  The  Board  shall  at  the  close  of  each  fiscal  year  make  a  report 
in  loriting  to  Congress  and  to  the  President  stating  in  detail  the  cases 
it  has  heard.,  the  decisions  it  has  rendered.,  the  names.,  salaries.,  and 
duties  of  all  employees  and  officers  in  tlie  employ  or  under  the  super- 
vision of  the  Board.,  and  an  account  of  al  moneys  it  has  dishursed. 

"(<^)  There  shall  he  a  General  Counsel  of  the  Board  who  shall  he 
appointed  hy  the  President.,  hy  and  with  the  advice  and  consent  of  the 
Senate.,  for  a  term  of  four  years.  The  General  Counsel  of  the  Board 
shall  exercise  general  supervision  over  all  attorneys  employed  hy  the 
Board  {other  than  trial  examiners  and  legal  assistants  to  Board  m.ewj- 
hers)  and  over  the  officers  and  employees  in  the  regional  offices.  He 
sJiall  have  final  authority.,  on  hehalf  of  the  Board.,  in  respect  of  the 
investigation  of  charges  and  issuance  of  complaints  under  section  10., 
and  in  respect  of  the  prosecuting  of  such  co7nplaints  hefore  the  Board., 
and  shall  have  such  other  duties  as  the  Board  may  prescrihe  or  as  may 
he  provided  hy  laio. 

'"''Sec.  4'  {a)  Each  member  of  the  Board  and  the  General  Counsel  of 
the  Board  shall  receive  a  salary  of  $12f)00  a  year.,  shall  he  eligible  for 
reappointment^  and-  shall  not  engage  in  any  other  business,  vocation,  or 
employment.  Tlie  Board  shall  appoint  an  executive  secretary,  and  such 
attorneys,  examiners,  and  regional  directors,  and  such  other  employees 
as  it  may  from,  time  to  time  find  necessary  for  the  proper  performance 
of  its  duties.  The  Board  may  not  employ  a,ny  attorneys  for  the  purpose 
of  reviewing  transcripts  of  hearings  or  preparing  drafts  of  opinions 
except  that  any  attorney  employed  for  assignment  as  a  legal  assistant  to 
any  Board  member  may  for  such  Board  member  review  such  tran- 
scripts and  prepare  such  drafts.  No  trial  examiner^s  report  shall  he  re- 
viewed., either  hefore  or  after  its  publication,  hy  any  person  other  than 
a  member  of  the  Board  or  his  legal  assistant,  and  no  trial  examiner 
shall  advise  or  consult  with  the  Board  with  respect  to  exceptions  taken 
to  his  findings,  rulings,  or  recommendations.  The  Board  may  establish 
or  utilize  such  regional,  local,  or  other  agencies,  and  utilize  such  volun- 
tary and  uncompensated  services,  as  mMy  from  time  to  thne  be  needed. 
Attorneys  appointed  under  this  section  may,  at  the  direction  of  the 
Board,  appear  for  and  represent  the  Board  in  any  case  in  court.  Noth- 
ing in  this  Act  shall  he  constmed  to  authorize  the  Board  to  appoint 
irbdividuals  for  the  purpose  of  conciliation  or  medialion,  or  for  eco- 
nomic analysis. 

"  (5)  All  of  the  expenses  of  the  Board,  including  all  necessary  travel- 
ing and  subsistence  expenses  outside  the  District  of  Colu^nhia  incurred 
hy  the  members  or  employees  of  the  Board  under  its  orders,  shall  be 
allowed  and  paid  on  the  presentation  of  itemized  vouchers  therefor 
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approved  hy  the  Board  or  ly  any  individual  it  designates  for  that 
purpose. 

''Sec.  5.  The  principal  office  of  the  Board  shall  he  in  the  District  of 
Colurnbia.,  hut  it  may  7neet  and  exercise  any  or  all  of  its  poioers  at  any 
other  place.  The  Board  may,  by  one  or  more  of  its  members  or  hy  such 
agents  or  agencies  as  it  may  designate,  prosecute  any  inquiry  neces- 
sary to  its  functions  in  any  part  of  the  United  States.  A  member  vjho 
participates  in  such  an  inquiry  shall  not  he  disqualified  from  subse- 
quently participating  in  a  decision  of  the  Board  in  the  same  case. 

''■Sec.  6.  The  Board  shall  have  authority  from  time  to  time  to  make, 
amend,  and  rescind,  in  the  manner  prescribed  by  the  Administi-'ative 
Procedure  Act,  such  rules  and  regulations  as  may  he  necessary  to  carry 
out  the  provisions  of  this  Act. 

"rights  of  employees 

"■Sec.  7.  Employees  shall  have  the  right  to  self -organisation,  to  form, 
join,  or  assist  labor  organizations,  to  bargain  collectively  through  rep- 
resentatives of  their  oion  choosing,  and  to  engage  in  other  concerted 
activities  for  the  purpose  of  collective  bargaining  or  other  mutual  aid 
or  protection,  and  shall  also  have  the  right  to  refrain  from  any  or  all 
of  such  activities  except  to  the  extent  that  such  right  may  be  affected 
by  an  agreement  requiring  membership  in  a  lohor  organization  as  a 
condition  of  employment  as  authorized  in  section  8(a)  iS) . 

"UNFAIR  LABOR  PRA0TI0E8 

''Sec.  8.  (a)  It  shall  be  an  unfair  labor  practice  for  an  employer — 
"(1)  to  interfere  icith.,  restrain,  or  coerce  employees  in  the  exer- 
cise of  the  righ  ts  guaranteed  in  section  7 ; 

"(2)  to  dominate  or  interfere  with  the  formation  or  administra- 
tion of  any  labor  organization  or  contribute  financial  or  other 
support  to  it:  Provided,  That  subject  to  rules  and  regulations 
made  and  published  hy  the  Board  pursuant  to  section  6,  an  em- 
ployer shall  not  be  prohibited  from  permitting  employees  to  con- 
fer with  him,  during  icorking  hours  without  loss  of  time  or  pay; 
"{3)  hy  disc7imination  in  regard  to  hire  or  tenure  of  employ- 
ment or  any  term  or  condition  of  employment  to  encourage  or  dis- 
courage merabership  in  amy  labor  organization:  Provided.  That 
nothing  in  this  Act,  or  in  any  other  statute  of  the  United  States, 
shall  preclude  an  employer  from  making  an  agreement  icith  a 
lal)or  organization  {not  established,  maintained,  or  assisted  by  a/ny 
action  defined  in  section  8 (a)  of  this  Act  as  an  unfair  labor  prac- 
tice) to  require  as  a,  condition  of  employment  membership  therein 
on  or  after  the  thirtieth  day  following  the  beginning  of  such  em- 
ployment or  the  effective  date  of  such  agreement,  whichever  is  the 
later,  (i)  if  such  labor  organization  is  the  representative  of  the 
employees^  as  provided  in  section  9(a),  in  the  appropriate  collec- 
tive-bargaining unit  covered,  hy  such  agreement  lohen  made;  and 
(ii)  if,  folloioing  the  most  recent  election  held  as  provided  in 
section  9 (e)  the  Board  shall  have  certified  that  at  least  a  majonty 
of  the  employees  eligible  to  vote  in  such  election  have  voted  to 
authorize  such  laljor  organization  to  make  such  an  agreement: 
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Provided  furtlier.  That  no  employer  shall  justify  any  discrimina- 
tion against  an  employee  for  oionmemhership  in  a  lahor  organiza- 
tion \A)  if  he  has  reasoimhle  grounds  for  believing  that  such 
mem.hership  was  not  available  to  the  employee  on  the  same  terms 
and  coihditions  generally  applicable  to  other  members^  or  {B)  if 
he  lias  reasonable  grounds  for  believing  that  membership  was 
denied  or  terminated  for  reasons  other  than  the  failure  of  the 
employee  to  tender  the  per-iodic  dues  and  the  initiation  fees  uni- 
formly required  as  a  coiidition  of  acquiring  or  retaining  member- 
ship; 

"  {3)  to  discharge  or  othertoise  discriminate  against  an  employee 
hecause  he  has  fJed  charges  or  given  testimony  under  this  Act; 

"  [5)  to  refuse  to  bargain  collectively  with  the  representatives  of 
his  einployees,  subject  to  the  provision's  of  section  9 (a). 
"(5)  It  shall  be  an  unfair  labor  practice  for  a  labor  organization 
or  its  agents — 

"(i)  to  restrain  or  coerce  {A)  employees  in  the  exercise  of  the 
rights  guaranteed  in  section  7 :  Provided^  That  this  paragraph 
shall  not  impair  the  right  of  a  lahor  organization  to  prescribe  its 
own  tndes  with  respect  to  the  acquisition  or  retention  of  member- 
ship  therein;  or  (B)  an  employer  in  the  selection  of  his  repre- 
sentatives for  the  puj'poses  of  collective  bargai?iing  or  the  adjust- 
ment of  g7'ievances  ; 

"(^)  to  cause  or  attempt  to  cause  an  employer  to  discriminate 
■against  an  employee  in  violation  of  subsection  (a)  (3)  or  to  dis- 
crimdnate  against  an  employee  with  respect  to  vohom  membership 
in  such  organization  has  been  denied  or  tenninated  on  some  ground 
other  than  his  failure  to  tender  the  periodic  dues  and  the  initia- 
tion fees  uniformly  required  as  a  condition  of  acquiring  or  retain- 
ing membership  ; 

"  {3)  to  refuse  to  bargain  collectively  with  an  em.pl oyer^  provided 
it  is  the  representative  of  his  employees  subject  to  the  provisions 
of  section  9{a)  ; 

"(4)  to  engage  in,  or  to  induce  or  encourage  the  employees  of 
any  employer  to  engage  in,  a  strike  or  a,  concerted  refusal  in  the 
course  of  their  employment  to  m^e,  manufacture,  process,  trans- 
port, or  otherunse  handle  or  toork  on  any  goods,  articles,  materials^ 
or  comm.odities  or  to  perform  any  services,  where  an  object  thereof 
is:  (A)  forcing  or  requiring  any  employer  or  self-employed  per- 
son to  join  any  labor  or  employer  organization  or  any  employer 
or  other  person  to  cease  using,  selling,  handling,  transporting,  or 
otherurise  dealing  in  the  products  of  any  other  jyroducer,  proc- 
essor, or  manufacturer,  or  to  cease  doing  business  loith  any  other 
person;  (B)  forcinq  or  requiring  any  other  employer  to  recog- 
nize or  bargain  ivith  a  labor  organization  as  the  representative  of 
his  emjployees  unless  such  labor  organization  has  been  certified  as 
the  representative  of  such  employees  under  the  provisions  of  sec- 
tion 9;  (0)  forcing  or  requiring  any  employer  to  7'ecognize  or 
bargain  loith  a  particular  labor  organization  as  the  representa- 
tive of  his  employees  if  another  labor  organization  has  been  cer- 
tified as  the  representative  of  such  etnployees  binder  the  provisions 
of  section  9:  (D)  forcing  or  requiring  any  employer  to  assign  par- 
ticular work  to  employees  in  a  particular  labor  organization  or  in 
a  particular  trade,  craft,  or  class  rather  than  to  empdoyees  in 
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another  labor  organization  or  in  another  trade,  craft,  or  clasSy 
unless  such  employer  is  failing  to  confoi^Tri'  to  an  order  or  certifica- 
tion of  the  Board  determining  the  bargaining  representative  for 
employees  performing  such  work:  Provided,  That  nothing  con- 
tained in  this  subsectioii  (b)  shall  be  construed  to  make  unlaw- 
ful a  refusal  by  any  person  to  enter  upon  the  premises  of  any 
employer  {other  than  his  own  employer) ,  if  the  employees  of  suc-h 
employer  are  engaged  in  a  strike  ratified  or  approved  by  a  rep- 
resentative of  such  employees  lohom  such  employer  is  required  to 
recognize  under  this  Act; 

"(5)  to  require  of  employees  covered  by  an  agreement  author- 
ized under  subsection  (a)  (3)  the  payment,  as  a  condition  prece- 
dent to  becoming  a  fuember  of  such  organisation,  of  a  fee  in  an 
amount  lohich  the  Board  finds  excessive  or  discriminatory  under 
all  the  circumstances.  In  making  such  a  finding,  the  Board  shall 
consider,  among  other  relevant  factors,  the  practices  and  customs 
of  lahor  organizations  in  the  particular  industry,  and  the  %oages 
currently  paid  to  the  employees  affected;  and 

'"  (6')   to  cause  or  attempt  to  cause  an  employer  to  pay  or  deliver 
or  agree  to  pay  or  deliver  any  money  or  other  thing  of  value,  in 
the  nature  of  an  exaction,  for  services  ivhich  are  not  performed  or 
not  to  be  performed. 
"(<?)  The  expressing  of  any  views,  argument,  or  opinion,  or  the  dis- 
semination thereof,  whether  in  written,  printed,  graphic,  or  visual 
form,  shall  not  constitute  or  be  evidence  of  an  unfair  lahor  practice 
under  any  of  the  provisimis  of  this  Act,  if  such  expression  contains  no 
threat  of  reprisal  or  force  or  promise  of  benefit. 

"(rZ)  For  the  purposes  of  this  section,  to  bargain  collectively  is  the 
performance  of  the  mutual  obligation  of  the  employer  and  the  repre- 
sentative  of  the  employees  to  meet  at  reasonahle  times  and  confer  in 
good  faith  with  respect  to  usages,  hours,  and  other  terms  and  condi- 
tions of  employment  or  the  negotiation  of  an  agreement,  or  any  ques- 
tion arising  thereunder,  and  the  execution  of  a,  written  contract  incor- 
porating any  agreement  reached  if  requested  by  either  party,  but  such 
obligation  does  not  compel  either  party  to  agree  to  a  proposal  or 
require  the  making  of  a  concession:  Provided,  That  where  there  is  in 
effect  a  collective-bargaining  contract  covering  employees  in  an  indus- 
try affecting  commerce,  the  duty  to  bargain  collectively  shall  also  mean 
that  no  party  to  such  contract  shall  terminate  or  modify  such  contract, 
unless  the  party  desiring  such  termination  or  modification — 

"  (1)  serves  a  written  notice  upon  the  other  party  to  the  contract 
of  the  proposed  termitiatin  or  modification  sixty  days  prior  to  the 
expiration  date  thereof,  or  in  the  event  such  contract  contains  no 
expiration  da.te,  sixty  days  prior  to  the  time  it  is  proposed  to  make 
sueh  termination  or  modification ; 

"  {£)  offers  to  meet  and  confer  loith  the  other  party  for  the  pur- 
pose of  negotiating  a  new  contract  or  a  contract  containing  the 
proposed  modifications : 

"(5)  notifies  the  Federal  Mediation  and  Conciliation  Service 
within  thirty  days  after  such  notice  of  the  existence  of  a  dispute., 
and  simultaneously  thereioith  notifies  any  State  or  Territorial 
oqency  estdblished  to  mediate  and  conciliate  disputes  within  the 
State  or  Territory  vihere  the  dispute  occurred,  provided  no  agree- 
ment has  been  reached  by  that  time;  and 
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"  (4-)  continues  in  full  force  and  effect,  toithout  resorting  to  strike 
or  lock-out,  all  the  terms  and  coriditions  of  the  existing  contract 
for  a  'period  of  sixty  days  after  such  notice  is  given  or  until  the 
expiration  date  of  such  contract,  whichever  occurs  later: 
Tlie  duties  imposed  upon  employers,  employees,  and  laTjor  organiza- 
tio7is  hy  paragraphs  (2),  (3),  and  (4-)  sJmll  become  inapplicable  upon 
an  intervening  certification  of  the  Board,  under  lohich  the  labor  orga- 
nization or  individual,  which  is  a  party  to  the  contract,  has  been  super- 
seded as  or  ceased  to  be  the  representative  of  the  employees  subject  to 
the  provisions  of  section  9 (a),  and  the  duties  so  imposed  sliall  not  be 
construed  as  requiring  either  party  to  discuss  or  agree  to  any  modifica- 
tion of  the  terms  and  conditions  contained  in  a  contract  for  a  fixed 
period,  if  such  modification  is  to  become  effective  before  such  terms  and 
conditions  can  be  reopened  under  the  provisions  of  tlie  contract.  Any 
employee  who  engages  in  a  strike  within  the  sixty-day  period  specified 
in  this  subjection  shall  lose  his  status  as  an  employee  of  tlie  employer 
engaged  in  the  particular  labor  dispute,  for  the  purposes  of  sections 
8,  9,  and  10  of  this  Act,  as  am^ended,  but  such  loss  of  status  for  such 
employee  shall  ter-minate  if  any  when  he  is  reemployed  by  such 
employer. 

"REPRESENTATIVES  AND  ELECTIONS 

^'Sec.  9.  (a)  Representatives  designated  or  selected  for  the  purposes 
of  collective  bargaining  by  the  majority  of  the  employees  in  a  unit 
appropriate  for  such  purposes,  shall  be  the  exclusive  repi^esentatives 
of  all  the  employees  in  such  unit  for  the  purposes  of  collective  bargain- 
ing in  respect  to  rates  of  pay,  loages,  hours  of  em.ployvient,  or  other 
conditions  of  employment:  Provided,  That  any  individual  employee 
or  a  group  of  employees  shall  have  the  right  at  any  time  to  present 
grievances  to  their  employer  and  to  have  such  grievances  adjusted, 
without  the  intervention  of  the  bargaining  representative,  as  long  as 
the  adjustment  is  not  inconsistent  with  the  terms  of  a  collective- 
bargaining  contract  or  agreement  then  in  effect:  Provided  further, 
That  the  bargaining  representative  has  been  given  opportunity  to  be 
present  at  such  adjustment. 

''(b)  The  Board  shall  decide  in  each  case  whether,  in  order  to  assure 
to  em,ployees  the  fullest  freedom,  in  exercising  the  rights  guaranteed 
by  this  Act,  the  unit  appropriate  for  the  purposes  of  collective  bar- 
gaining shall  be  the  employer  unit,  craft  unit,  plant  unit,  or  subdivi- 
sion thereof :  Provided,  That  the  Board  shall  not  (1)  decide  tliat  any 
unit  is  appropriate  for  such  purposes  if  such  unit  includes  both  profes- 
sional employees  and  employees  vcho  are  not  professional  employees 
unless  a  majority  of  such  professional  employees  vote  for  inclusion  in 
such  unit;  or  {£)  decide  tliat  any  craft  unit  is  inappropriate  for  such 
purposes  on  the  ground  that  a  different  unit  has  been  estahlished.  by 
a  prior  Boa,rd  determination,  unless  a  majority  of  the  onployees  in 
the  proposed  craft  unit  vote  against  separate  representation  or  (S) 
decide  that  any  iinit  is  appropriate  for  such  purposes  if  it  includes, 
together  with  other  employees,  any  individual  employed  as  a  guard 
to  enforce  against  employees  and  other  persons  rules  to  protect  prop- 
erty of  the  employer  or  to  protect  the  safety  of  2)ersons  on  the  employ- 
er''s  premises;  but  no  labor  organization  shall  be  certified  as  the  repre- 
sentative of  employees  in  a  bargaining  unit  of  guards  if  such  organiza- 
tion admits  to  membership,  or  is  affiliated  directly  or  indirectly  with 
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an  organization  which  admits  to  memhershi'p^  employees  other  than 
guards. 

"((?)  {!)  Whenever  a  petition  shall  have  heen  filed,  in  accordance 
with  such  regidations  as  m^y  be  prescribed  by  the  Board — 

"(J.)  by  an  employee  or  group  of  employees  or  any  individual 
or  labor  organization  acting  in  their  behalf  alleging  that  a  sub- 
stantial number  of  employees  (i)  wish  to  be  represented  for  collec- 
tive bargaining  and  that  their  employer  declines  to  recognize  their 
representative  as  the  representoiive  defined  in  section  9 {a) ,  or  (ii) 
assert  that  the  individual  or  labor  organization,  which  has  been 
certified  or  is  being  currently  recognized  by  their  employer  as  the 
bargaining  representative,  is  no  longer  a  representative  as  defined 
in  section  9 {a) ;  or 

"(5)  by  an  employer,  alleging  that  one  or  more  individuals  or 
labor  organizations  hai^e  presented  to  him  a  claim  to  be  recognized 
as  the  representative  defined  in  section  («  9) ; 
the  Board  shall  investigate  such  petition  and  if  it  has  reasonable  cause 
to  believe  that  a  question  of  representation  affecting  commerce  exists 
shall  provide  for  an  appropriate  hearing  upon  due  notice.  Such  hear- 
ing may  be  conducted  by  an  officer  or  employee  of  the  regional  office, 
who  shall  not  make  any  recommendations  with  respect  thereto.  If  the 
Board  finds  upon  the  record  of  such  hearing  that  such  a  question  of 
representation  exists,  it  shall  direct  an  election  by  secret  ballot  and 
shall  certify  the  results  thereof. 

"(2)  In  determining  whether  or  not  a  question  of  representations 
affecting  commerce  exists,  the  same  regulations  and  rules  of  decision 
shall  apply  irrespective  of  the  identity  of  the  persons  filing  the  peti- 
tion or  the  hind  of  relief  sought  and  in  no  case  shall  the  Board  deny  a 
labor  organization  a  place  on  the  ballot  by  reason  of  on  order  with 
respect  to  such  labor  organization  or  its  pi'edecessor  not  issued  in 
conformity  with  section  10(c). 

'•'(5)  No  election  shall  be  directed  in  any  bargaining  unit  or  any 
subdivision  within  which,  in  the  preceding  twelve-month  period,  a 
valid  election  shall  have  been  held.  Employees  on  strike  who  are  not 
entitled  to  reinstatement  shall  not  be  eligibl-e  to  vote.  In  any  election 
where  none  of  tJie  choices  on  the  ballot  receives  a  majority,  a  run-off 
shall  be  conducted,  the  ballot  providing  for  a  selection  between  the  two 
choices  receiving  the  largest  and  second  largest  number  of  valid  votes 
cast  in  the  election. 
■  '"(4)  Noticing  in  this  section  shall  be  construed  to  prohibit  the  waiv- 
ing of  hearings  by  stipulation  for  the  purpose  of  a  consent  election  in 
conformity  with  regidations  and  rules  of  decision  of  the  Board. 

•'('5)  In  determining  whether  a  unit  is  appropriate  for  the  purposes 
specified  in  subsection  (b)  the  extent  to  which  the  employees  have 
organized,  shall  not  be  controlling. 

"(<^)  Whenever  an  order  of  the  Board  m,ade  pursuant  to  section  lO 
(c)  is  based  in  %ohole  or  in  part  upon  facts  certified  followiing  an 
investigation  pursuant  to  subsection  (c)  of  this  section,  and  there  is  a 
petition  for  the  enforcement  or  review  of  such  order,  such  certification 
and  the  record  of  such  investigation  shall  be  included  in  the  transcript 
of  the  entire  record  required  to  be  filed  under  section  10(e)  or  10(f), 
and  thereupon  the  decree  of  the  court  enforcing,  modifying,  or  setting 
aside  in  whole  or  in  part  the  order  of  the  Board  shall  be  made  and, 
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entered  upon  the  'pleadings^  testimony^  and  proceedings  set  forth  in 
such  transcrift. 

"(e)  ^  (i)  TJpon  the  fling  loith  the  Board  hy  a  labor  organization^ 
which  is  the  represoUative  of  employees  as  provided  in  section  9(a)  ^ 
of  a  petition  alleging  that  30  per  centum  or  more  of  the  employees  with- 
in a  unit  claimed  to  he  appropriate  for  such  purposes  desire  to  author- 
ize such  labor  organization  to  make  an  agreement  vnth  the  employer 
of  sihch  employees  requiring^  membership  in  such  lahor  organization  as 
a  condition  of  employmerd  in  such  unit^  upon  an  a.pfropriate  shoving 
thereof  the  Board  shalU  if  no  question  of  representation  exists^  take  a 
secret  ballot  of  such  employees,  and  shall  certify  the  results  thereof  to 
such  labor  organization  and  to  the  employer. 

"(^)  Upon  the  fling  ur/th  the  Bonrd,  by  30  per  centum  or  more  of 
the  em.pl oyees  in  a  bargaining  unit  covered  by  an  agreement  between 
their  employer  and_  a  labor  organization  made  pursuant  to  section  8 {a) 
(3)  (ii),  of  a  petition  alleging  they  desire  that  such  authority  be  re- 
scinded, the  Board  shall  take  a  secret  ballot  of  the  employees  in  such 
unit,  and  shall  certify  the  results  thereof  to  such  labor  organization  and 
to  the  em,ployer. 

"(.?)  No  election  shall  be  conducted  pursuant  to  this  subsection  in 
any  bargaining  unit  or  any  subdivision  within  tidiich,  in  the  preceding 
twelve-month  period,  a  valid  election  shall  have  been  held. 

"  (/)  No  investigation  shall  be  made  by  the  Board  of  any  question 
affecting  commerce  concerning  the  representation  of  employees,  raised 
by  a  labor  organization  under  subsection  {c)  of  this  section,  no  petition 
muler  section  9{e)  (1)  shall  be  entertained,  and  7io  complaint  shall  be 
issued  pursuant  to  a  charge  made  by  a  labor  organization  under  sub- 
section (b)  of  section  10,  unless  such  labor  organization  and  any  na- 
tional or  international  labor  organization  of  which  such  labor  organ- 
ization is  an  afpliate  or  constituent  unit  (A)  shall  have  prior  thereto 
fled  \oith  the  Secretary  of  Labor  copies  of  its  constitution  and  bylaws 
and  a  report,  in  such  form  as  the  Secretary  may  prescribe.,  shoioing — 
''  (7 )  the  name  of  such  labor  organization  and  the  address  of  its 
principal  place  of  business; 

"(.^)  the  names,  titles,  and  compensation  and  allowances  of  its 
three  principal  offcers  and  of  any  of  its  other  offcers  or  agents 
ichose  aggregate  compensation  and  allowances  for  the  preceding 
year  exceeded  $5,000.  and  the  amount  of  the  compensation  and  al- 
loivances  paid  to  each  such  oifcer  or  agent  during  such  year; 

"  {3)  the  manner  in  which  the  offcers  and  agents  referred  to  in 
clause  {2)  were  elected,  appointed,  or  otherwise  selected; 

"  (4)  the  imtiation  fee  or  fees  lohich  new  members  are  required 
to  pay  on  becoming  members  of  such  labor  organization; 

"  (5)  the  regular  dues  or  fees  which  m,embers  are  required  to  pay 
in  order  to  remain  members  in  good  standing  of  such  labor  orga- 
nization; 

"(6")  a  detailed  statement  of,  or  reference  to  provisions  of  its 
constitution  and  bylau^s  showing  the  procedure  followed  with  re- 
spect^ to.  (a)  qualif  cation  for  or  restrictions  on  membership,  (b) 
election  of  offcers  and  stei cards,  {c)  calling  of  regular  and  special 
meetings,  (d)  levying  of  assessments,  {e)  imposition  of  fnes,  (f) 
authorization  for  bargaining  demands,  (g)  rati f  cation  of  contract 
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terms^  (h)  authorization  for  strikes,  (i)  authorisation  for  dis- 
hursement  of  union  funds,  (j)  audit  of  union  financial  transac- 
tions, {k)  participation  in  iiuura,nce  or  other  henefit  plan^,  and 
\l)  expulsion  of  members  aiid  tlie  grou/nds  therefor; 
■and  (JJ)  can.  show  that  prior  thereto  it  has — 

"  (i )  filed  loith  the  Secretary  of  Labor,  in  such  form  as  the  Secre- 
tary may  prescrihe,  a  report  shoioing  all  of  («)  its  receipts  of  any 
kind  and  the  sources  of  such  receipts,  (b)  its  total  assets  and  lia- 
bilities as  of  the  end  of  its  last  fiscal  year,  {c)  the  disbursements 
Qnade  by  it  duHng  such  fiscal  year,  including  the  purposes  for 
which  made ;  and 

"  (^)  furnished  to  all  of  the  members  of  such  labor  organization 
copies  of  the  financial  report  required  by  paragrap>h  (1)  hereof 
to  be  filed  with  the  Secretary  of  Labor. 
"(p-)  It  shall  be  the  obligation  of  all  labor  organizations  to  file 
■annually  with  the  Secretary  of  Labor,  in  such  form  as  the  Secretary 
of  Labor  may  prescribe,  reports  bringing  up  to  date  the  information 
required  to  be  supplied  in  the  initial  filing  by  subsection  (/)  {A)  of 
this  section,  and  to  file  with  the  Secretary  of  Labor  and  furnish  to  its 
members  annually  ftnaficial  reports  in  the  form  and  manner  prescribed 
in  subsection  (/)  {B).  No  labor  organizaJtion  shall  be  eligible  for  cer- 
tification under  thi^s  section  as  the  representative  of  any  employees,  n^ 
petition  under  section  9(e)  (1)  shall  be  entertained,  arid  no  complaint 
shall  issue  under  section  10  with  respect  to  a  charge  filed  by  a  labor 
organization  unless  it  can  shoio  that  it  and  any  national  or  interna- 
tional labor  organization  of  which  it  is  an  affiliate  or  constituent  unit 
has  complied  with  its  obligation  under  this  subsection. 

''(A)  No  investigation  shall  be  m.ade  by  tlie  Board  of  any  question 
a.ffecting  commerce  cor\cerving  the  representation  of  employees,  raised 
by  a  labor  organization  under  subsection  (c)  of  this  section,  no  petition 
wnder  section  9(e)  (1)  shall  be  entertained,  and  no  complaint  shall 
be  issued  pursuant  to  a  charge  made  by  a  labor  organization  under 
subsection  (b)  of  section  10.  unless  there  is  on  file  loith  the  Board  an 
affidavit  executed  contemporaneously  or  toithin  the  preceding  twelve- 
month period  by  each  officer  of  such  labor  organization  and  the  officers 
of  any  national  or  international  labor  organization  of  which  it  is 
an  aijiliate  or  constituent  unit  that  he  is  not  a  member  of  the  Com- 
munist Party  or  affiliated  with  such  party,  and  that  he  does  not  believe 
in,  and  is  not  a  member  of  or  supports  any  organization  that  believes 
in  or  teaches,  the  overthrows  of  the  Ignited  States  Government  by  force 
or  by  any  illegal  or  uncomstitutio'nnl  methods.  The  provisions  of  section 
S5A  of  the  Criminal  Code  shall  be  applicable  in  respect  to  such 
affidavits. 

"PREVENTION  OF  UNFAIR  LABOR  PRACTICES 

'"''Sec.  10.  (a)  The  Board  is  evipcnoered  as  hereinafter  provided,  to 
frevend  any  person  from  enga.ging  in  any  unfair  labor  practice  {listed 
in  section  8)  affecting  commerce.  This  power  shall  not  be  affected  by 
any  oth^r  means  of  adjustment  or  prevention,  thai  has  been  or  may  be 
established  by  agreement,  law,  or  otherwise:  Provided,  That  tlie  Board 
is  empowered  by  agreement  with  any  agency  of  any  State  or  Territory 
to  cede  to  such  agency  jurisdiction  over  any  cases  in  any  industry 
(other  than  mining,  manufacturing .  communications,  and  transporta- 
tion except  where  predominantly  local  in  character)  even  though  such 
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cases  may  involve  labor  disputes  ajfecting  commerce^  unless  the  pro- 
vision of  the  State  or  Territorial  statute  applicable  to  the  determina- 
tion of  such  cases  hy  such  agency  is  inconsistent  with  the  corresponding 
provision  of  this  Act  or  has  received  a  construction  inconsistent  there- 
with. 

"(&)  Whenever  it  is  charged  that  any  person  has  engaged  in  or  is 
engaging  in  any  such  unfair  labor  practice^  the  Boards  or  OMy  agent  or 
agency  designated  by  the  Board  for  such  purposes^  shall  have  power  to 
issue  ami  cause  to  be  served  upon  such  person  a  complaint  stating  the 
charges  in  that  respect,  and  containing  a  notice  of  hearing  before  the 
Board  or  a  member  thereof,  or  before  a  designated  agent  or  agency, 
at  a  place  therein  fixed,  not  less  than  -five  days  after  the  serving  of 
said  complaint:  Provided,  That  no  complaint  shall  issue  based  upon 
any  unfair  labor  practice  occurring  more  than  six  inonths  prior  to  the 
■filing  of  the  charge  with  the  Board  aiid  the  service  of  a  copy  thereof 
upon  the  person  against  whom  such  charge  is  made,  unless  the  person 
aggrieved  thereby  was  prevented  from  filing  such  charge  by  reason  of 
service  in  the  armed  forces,  in  which  event  the  six-month  period  shall 
be  computed  from  the  day  of  his  discharge.  Any  such  complaint  nmy 
be  amended  by  the  member,  agent,  or  agency  conducting  the  hearing 
or  the  Board  in  its  discretion  at  any  time  prior  to  the  issuance  of 
an  order  based  thereon.  The  person  so  complained  of  shall  have  the 
right  to  file  an  answer  to  the  original  or  amended  complaint  and  to 
appear  in  person  or  otherwise  and  give  testimony  at  the  place  and 
time  fixed  in  the  complaint.  In  the  discretion  of  the  member,  agent, 
or  agency  conducting  the  hearing  or  the  Board,  any  other  person 
may  be  allowed  to  intervene  in  the  said  proceeding  and  to  present 
testimony.  Any  such  proceeding  shall,  so  far  as  practicable,  be  con- 
ducted in  accordance  with  the  rules  of  evidence  applicable  in  the 
district  courts  of  the  United  States  under  the  rules  of  civil  procedure 
for  the  district  courts  of  the  United  States,  adopted  by  the  Supreme 
Court  of  the  United  States  pursuant  to  the  Act  of  June  19.  193Jf, 
{U.S.G.,  title  28,  sees.  723-B,  723-G). 

"(c)  The  testimony  taken  by  such  member,  agent,  or  agency  or  the 
Board  shall  be  reduced  to  writing  aiul  filed  with  the  Board.  There- 
after, in  its  discretion,  the  Board  upon  notice  may  take  further^  testi- 
mony or  hear  argument.  If  upon  the  preponderance  of  tlie  testimony 
taken  the  Board  shall  be  of  the  opinion  that  any  person  named  in  the 
complaint  has  engaged  in  or  is  engaging  in  any  such  unfair  labor 
practice,  then  the  Board  shall  state  its  findings  of  fact  and  shall  issue 
and  cause  to  be  served  on  such  person,  an  order  requiring  such  person 
to  cease  and  desist  from  such  unfair  labor  practice,  and  to  take  such 
afjimative  action  including  reinstatement  of  employees  with  or  with- 
out back  pay,  as  will  effectuate  the  policies  of  this  Act:  Provided, 
That  where  an  order  directs  reinstatement  of  an  employee,  back  pay 
may  be  required  of  the  employer  or  labor  organization,  as  the  case 
may  be,  responsible  for  the  discrimination  suffered  by  him:  And 
provided  further.  That  in  determining  whether  a  complaint  shall  is- 
sue alleging  a  violation  of  section  8{a)  (1)  or  section  8 (a)  (2),  and 
in  deciding  such  cases,  the  same  regulations  and  rules  of  decision 
shall  apply  irrespective  of  whether  or  not  the  labor  organization  af- 
fected is  affiliated  with  a  labor  organization  national  or  inteimaiional 
in  scope.  Such  order  may  further  require  such  person  to  make  reports 
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JTOTTh  time  to  time  showing  the  extent  to  which  it  has  complied  with 
the  order.  If  upon  the  preponderance  of  the  testimony  taken  the  Board 
shall  not  he  of  the  opinion  that  the  person  named  in  the  complaint  has 
engaged  in  or  is  engaging  in  any  such  unfair  labor  practice,  then  the 
Board  shall  state  its  findings  of  fact  and  shall  issue  an  order  dismiss- 
ing the  said  complaint.  No  order  of  the  Board  shall  require  the  rein- 
statement of  any  individual  as  an  employee  who  ha^  heen  suspended 
or  discharged,  or  the  payment  to  him  of  any  hack  pay,  if  such  in- 
dividual was  suspended  or  discharged  for  cause.  In  case  the  evidence 
is  presented  hefore  a  memher  of  the  Board,  or  hefore  an  examiner 
or  examiners  thereof,  such  memher,  or  su^h  examiner  or  examiners, 
as  the  case  may  he,  shall  issue  and  cause  to  he  served  on  the  parties  to 
the  proceeding  a  proposed  report,  together  with  a  recommended 
order,  which  shall  he  filed  with  the  Board,  and  if  no  excepti&ns  are 
filed  within  twenty  days  after  service  thereof  upon  such  parties,  or 
within  such  further  period  as  the  Board  may  authorize,  such  recom- 
mended order  shall  hecome  tlie  order  of  the  Board  and  hecome  effec- 
tive as  therein  prescribed. 

"  {d)  Until  a  transcript  of  the  record  in  a  case  shall  have  heen  filed  in 
a  court,  as  hereinafter  provided,  the  Board  may  at  any  time,  upon  rea- 
sonable notice  and  in  such  manner  as  it  shall  deem  proper,  modify  or 
set  aside,  in  lohole  or  in  part,  any  finding  or  order  made  or  issued  by  it. 

"  {e)  The  Board  shall  have  power  to  petition  any  circuit  court  of  aj)- 
peals  of  the  United  States  {including  the  United  States  Court  of  Ap- 
peals  for  the  District  of  Columbia),  or  if  all  the  circuit  courts  of 
appeals  to  which  application  may  be  made  o/re  in  vacation,  any  dis- 
trict court  of  the  United  States  {including  the  District  Court  of  the 
United  States  for  the  District  of  Columbia) ,  loithin  any  circuit  or 
district,  respectively,  wherein  the  unfair  labor  practice  in  question 
occurred  or  loherein  such  person  resides  or  transacts  business,  for  the 
enforcement  of  such  order  and  for  appropriate  temporar-y  relief  or 
restraining  order,  and  sludl  certify  and  fie  in  the  court  a  transcript 
of  the  entire  record  in  the  proceedings,  including  the  pleadings  and 
testimony  upon  which  such  order  loas  entered  and  the  findings  and 
order  of  the  Board.  Up)on  such  filing,  the  court  shall  cause  notice 
thereof  to  be  served  upon  such  person,  and  thereupon  shall  have  juris- 
diction of  the  proceeding  and  of  the  question  determined  therein,  and 
shall  liave  poioer  to  grant  such  temporary  relief  or  restraining  order 
as  it  deems  just  and  projyer,  and  to  make  and  enter  upon  the  pleadings, 
testimony,  aiul  jjroceedings  set  forth  in  such  transcript  a  decree  en- 
forcing, modifying,  and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board.  No  objection  that  has  not  heen 
urged  before  the  Board,  its  member,  agent,  or  agerwy,  shall  be  consid- 
ered by  the  court,  unless  the  failure  or  neglect  to  urge  such  objection 
shall  be  excused  because  of  extraordinary  circumstances.  The  findings 
of  the  Board  toith  respect  to  questions  of  fact  if  supported  by  sid)Stan- 
tial  evidence  on  the  record  considered  as  a  whole  shall  be  conclusive. 
If  eitJier  party  shall  apply  to  the  court  for  leave  to  adduce  additional 
evidence  and  sludl  shoio  to  the  satisfaction  of  the  court  that  such 
additional  evidence  is  material  and  that  there  loere  reasonable  grounds 
for  the  failure  to  adduce  such  evidence  in  the  hearing  before  the  Board, 
its  memher,  agent,  or  agency,  the  court  Tnay  order  such  additional  evi- 
dence to  be  taken  before  the  Board,  its  members,  agent,  or  agency,  and 
to  he  made  a  part  of  the  transcript.  The  Board  may  modify  its  findings 
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as  to  the  facfs^  or  mal-e  nevj  fnr/?'ngs,  Jjt/  recmon  of  additional  evidence 
so  taken  and  -filed^  and  it  shall  file  su.€h  modif.ed  or  new  -findings^  which 
-findings  with  resfect  to  questions  of  fact  su])j)OTted  hy  substantial 
evidence  on  the  record  considered  as  a  whole  shall  he  conclusive^  and 
shall  file  its  recomnieiulations^  if  any^  for  the  modification  or  setting 
aside  of  its  original  order.  The  jurisdiction  of  the  court  shall  he  ex- 
clusive and  its  judgment  and  decree  shall  he  finnl.,  except  that  the  same 
sJiall  he  suhject  to  revieio  hy  the  airprojpriate  circuit  court  of  appeals 
if  apjMcation  was  made  to  the  district  court  as  hereinabove  provided^ 
and  by  the  Supreme  Court  of  tlie  United  States  upon  writ  of  certiorari 
or  certification  as  provided  in  sections  "239  and  2Ifi  of  the  Judicial 
Code,  as  amended  {U.S.C.,  title  28.  sees.  SJ<,6  and  3J4.7). 

"  (/)  Any  person  aggneved  hy  a  final  order  of  the  Board  granting  or 
denying  in  whole  or  in  part  the  relief  sought  may  obtain  a  revieio  of 
such  order  in  any  circuit  court  of  appeals  of  the  United  States  in 
the  circuit  loherein  the  unfair  lahor  practice  in  question  was  alleged 
to  have  been  engaged  in  or  wherein  such  person  resides  or  transa,cts 
business.,  or  in  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia.,  hy  filing  in  such  court  a  toritten  petition  praying  that 
the  order  of  the  Board  he  modified  or  set  aside.  A  copy  of  such  peti- 
tion shall  he  forthuHth  served  upon  the  Board,  and  thereupon  the 
aggneved  party  shall  fie  in  the  court  a  transcript  of  the  entire  record 
in  tlie  proceeding,  certified  by  the  Board,  including  the  pleading  and 
testimony  upon  which  the  order  complained  of  was  entered,  and  the 
findings  and  order  of  the  Board.  Upon  such  filing.,  the  court  shall 
proceed  in  the  same  manner  as  in  the  case  of  an  application  hy  the 
Board  under  subsection  (e),  and  shall  have  the  same  exclusive  juris- 
diction to  grant  to  the  Board  such  temporary  relief  or  restraining 
order  as  it  deems  just  and  proper,  and  in  like  manner  to  make  and 
enter  a  decree  enforcing.,  modifying,  and  enforcing  as  so  modified.^ 
or  setting  aside  in  whole  or  in  part  the  order  of  the  Board;  the  find- 
ings of  the  Board  tuith  resjyect  to  questio7is  of  fact  if  supported  by 
substantial  evidence  on  the  record  considered  as  a  whole  shall  in  like 
manner  he  conclusive. 

"(^)  The  commencement  of  proceedings  under  subsection  (e)  or 
if)  of  this  section  shall  not.  unless  specifically  ordered  by  the  court., 
operate  as  a  stay  of  the  Board's  order. 

"(A)  When  granting  appropriate  temporary  relief  or  a  restraining 
order.,  or  making  and  entering  a  decree  enforcing.,  modifying.,  and  en- 
forcing as  so  modified,  or  setting  aside  in  ivhole  or  in  part  an  order 
on  the  Board,  as  provided  in  this  section,  the  jurisdiction  of  courts 
sitting  in  equity  shall  not  he  limited  hy  the  Act  entitled  '■An  Act 
to  amend  the  Judicial  Code  and  to  define  and  limit  the  jurisdiction  of 
courts  sitting  in  equity,  and  for  other  purposes\  approved  March  23, 
1932  {U.S. C.,  Supp.  VII,  title  29,  sees.  101-115). 

"  (^)  Petitions  filed  under  this  Act  shall  he  heard  expeditiously,  and 
if  possible  loithin  ten  days  after  they  have  been  docketed. 

"(j)  The  Board  shall  have  poioer.  upon  issuance  of  a  complaint  as 
provided  in  subsection  (b)  cJiarging  that  any  person  has  engaged  in 
or  is  engaging  in  an  unfair  labor  practice,  to  petition  any  district 
court  of  the  United  States  (including  the  District  Court  of  the  United 
States  for  the  District  of  Columbia),  within  any  district  loherein  the 
unfair  labor  praetice  in  question  is  alleged  to  have  occurred  or  lohere- 
in  such  person  resides  or  transacts  busiiiess,  for  appropriate  temporary 


1039 

relief  or  restraining  order.  Upon  the  filing  of  any  such  'petition  the 
court  shall  cause  notice  thereof  to  he  served  upon  S'ueh  person^  and 
thereupon  shall  have  jurisdiction  to  grant  to  the  Board  such  temporary 
relief  or  restraining  order  as  it  deerns  just  and  proper. 

"  (^■)  Whenever  it  is  charged  that  any  person  has  engaged  in  an  un- 
fair labor  practice  within  the  meaning  of  paragraph  (^)  (Z>)  of  sec- 
tion 8{h),  the  Board  is  empowered  and  directed  to  hear  and  detennine 
the  dispute  out  of  which  such  unfair  labor  practice  shall  have  arisen., 
unless.,  within  ten  days  after  notice  that  such  charge  has  heen  filed.,  the 
parties  to  such  dispute  submit  to  the  Board  satisfactory  evidence  that 
they  have  adjusted.,  or  agreed  upon  methods  for  the  voluntary  adjust- 
ment of.,  the  dispute.  Upon  corfipliance  hy  the  parties  to  the  dispute 
with  the  decision  of  the  Board  or  upon  such  voluntary  adjustment  of 
the  dispute.,  such  charge  shall  he  dismissed. 

"  (Z)  Whenever  it  is  charged  that  any  person  has  engaged  in  an  un- 
fair lahor  practice  within  the  meaning  of  paragraph  (^)  {A).  (B)., 
or  (C)  of  section  8(b).,  the  preliminary  investigation  of  such  charge 
shall  he  made  forthwith  and  given  priority  over  all  other  cases  except 
cases  of  like  character  in  the  office  where  it  is  filed  or  to  which  it  is 
referred.  If,  after  such  investigation.,  the  officer  or  regional  attorney  to 
whom  the  matter  may  he  refeiTcd  has  reasonable  cause  to  believe  such 
charge  is  true  and  that  a  complaint  should  issue.,  he  shall.,  on  behalf  of 
the  Board.,  petition  any  district  court  of  the  United  States  {including 
the  District  Court  of  the  United  States  for  the  District  of  Columbia) 
loithin  any  district  where  the  unfair  labor  practice  in  question  has 
occuiTed  is  alleged  to  have  occurred.,  or  loherein  such  person  resides  or 
transacts  business^  for  appropriate  injunctive  relief  pending  the  final 
adjudication  of  the  Board  with  respect  to  such  matter.  Upon  the  fling 
of  any  such  petition  the  district  court  shall  have  jurisdiction  to  grant 
such  injunctive  relief  or  temporary  restraining  order  as  it  deems  just 
and  proper.,  notwitlistanding  any  other  provision  of  law:  Provided 
further.,  That  no  temporary  restraining  order  shall  be  issued  without 
notice  unless  a  petition  alleges  that  substantial  and  irreparable  injury 
to  the  charging  party  will  be  unavoidable  and  such  temporary  restrain- 
ing order  shall  be  effective  for  no  longer  than  five  days  and  will  become 
void  at  the  expiration  of  such  period.  Upon  filing  of  any  such  petition 
the  courts  shall  cause  notice  thereof  to  be  served  upon  any  person  in- 
volved in  the  charge  and  such  person.,  iTicluding  the  charging  party., 
shall  be  given  an  opportunity  to  appear  by  counsel  and  present  any  rel- 
evant testimony :  Provided  further.,  That  for  the  purposes  of  this  sub- 
section district  courts  shall  be  deemed  to  have  jurisdiction  of  a  labor 
organization  (1 )  in  the  district  in  which  such  organization  maintains 
its  principal  office.,  or  {2)  in  any  district  in  which  its  duly  authorized 
officers  or  agents  are  engaged  in  promoting  or  protecting  the  interests 
of  employee  members.  The  service  of  legal  process  upon  such  offcer  or 
agent  shall  constitute  service  upon  the  labor  organization  and  make 
such  organization  a  party  to  the  suit.  In  situations  where  such  relief 
is  appropriate  the  procedure  specifed  herein  shall  apply  to  charges 
with  respect  to  section8{b)  (^)  {D). 

"INVESTIGATORY  POWERS 

^^Sec.  11.  For  the  purpose  of  all  hearings  and  investigations.,  which., 
in  the  ojnnion  of  the  Board.,  are  necessary  ami  proper  for  the  exercise 
of  the  powers  vested  in  it  by  section  9  and  section  10 — 
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■"(i)  The  Board^  or  its  duly  authorized  agents  or  agencies^  shall  at 
all  reasonahle  times  have  access  to^  for  the  purpose  of  examination^  and 
the  right  to  copy  any  evidence  of  any  person  heing  investigated  or  pro- 
ceeded against  tluit  relates  to  any  matter  under  investigation  or  in 
question.  The  Board.,  or  any  memher  thereof.,  shall  upon  application  of 
any  party  to  such  proceedings.,  forthtoith  issue  to  such  party  suhpeiuis 
requiring  the  attendance  and  testimony  of  witnesses  or  the  produc- 
tion of  any  evidence  in  such  proceeding  or  investigation  requested  in 
such  application.  Within  five  days  after  tlie  service  of  a  sul>pena  on 
a/ny  person  requiring  the  production  of  any  evidence  in  his  possession 
or  under  his  control.,  such  person  may  p)etition  the  Board  to  revoke., 
and  the  Board  shall  revoke.,  such  suhpena  if  in  its  0])inion  the  evidence 
whose  production  is  required  does  not  relate  to  any  matter  under  in- 
vestigation., or  any  matter  in  question  in  such  proceedings.,  or  if  in  its 
opinion  such  suhj^ena  does  not  describe  loith  swffici-ent  particidarity 
tJie  evidence  whose  production  is  required.  Any  member  of  the  Board., 
or  any  agent  or  ageiicy  designated  by  the  Board  for  such  purposes., 
may  administer  oaths  and  affi>r  mat  ions.,  examine  witnesses.,  and  receive 
evidence.  Such  attendance  of  witnesses  and  the  production  of  such 
evidence  may  be  required  from  any  place  in  the  United  States  or  any 
Territory  or  possession  thereof,  at  any  designated  place  of  hearing. 

"(^)  In  case  of  contumacy  or  refusal  to  obey  a  subpena  issued  to 
any  person,  any  district  court  of  the  United  States  or  the  United 
States  courts  of  any  Territory  or  possession,  or  the  District  Court  of 
the  United  States  for  the  District  of  Columbia,  loithin  the  jurisdic- 
tion of  which  the  inquiry  is  carried  on  or  within  the  jurisdiction  of 
which  said  person  guilty  of  contumacy  or  refusal  to  obey  is  found  or 
resides  or  transacts  business,  upon  application  by  the  Board,  shall  have 
jurisdiction  to  issue  to  such  person  an  order  requiring  such  person  to 
appear  before  the  Board,  its  inember,  agent,  or  agency,  there  to  pro- 
duce evidence  if  so  ordered,  or  there  to  give  testimony  touching  the 
matter  under  investigation  or  in  question;  and  any  failure  to  obey 
such  order  of  the  court  may  be  punished  by  said  court  as  a  contempt 
thereof. 

"(5)  No  person  shall  be  excused  from  attending  and  testifying  or 
from  producing  books,  records,  correspondence,  documents,  or  other 
evidence  in  obedience  to  the  subpena  of  the  Board,  on  the  ground 
that  the  testimony  or  evidence  required  of  him  may  tend  to  incrimi- 
nate him  or  subject  him  to  a  penalty  or  forfeiture;  but  no  individual 
shall  be  prosecuted  or  subjected  to  any  penalty  of  forfeiture  for  or  on 
account  of  any  transaction,  matter,  or  thing  concei'miing  which  he  is 
compelled,  after  having  claimed  his  privilege  against  self-incrimina- 
tion, to  testify  or  produce  evidence,  except  that  such  individual  so 
testifying  shall  not  be  exempt  from  prosecution  and  punishment  for 
perjuinj  committed  in  so  testifying. 

"  ( 4 )  Complahnts,  orders,  and  other  process  and  papers  of  the  Board, 
its  member,  agent,  or  agency.  m,ay  be  served  either  personally  or  by 
registered  mail  or  by  telegraph  or  by  leaving  a  copy  thereof  at  the  prin- 
cipal office  or  place  of  business  of  the  person  required  to  be  served.  The 
verified  return  by  the  individual  so  serving  the  same  setting  forth  the 
'manner  of  such  service  shall  be  proof  of  the  same,  and  the  return  post 
office  receipt  or  telegrap)h  receipt  therefor  when  registered  and  mailed 
or  telegraphed  as  ciforesaid  shall  be  proof  of  service  of  the  same.  Wit- 
nesses summoned  before  the  Board,  its  member,  agent,  or  agency,  shall 
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he  paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the  courts 
of  the  United  States^  and  witnesses  whose  depositions  are  taken  and  the 
persons  taking  the  same  shall  severally  he  entitled  to  the  same  fees  as 
are  paid  for  like  services  in  the  courts  of  the  United  States. 

"  (5)  All  process  of  any  court  to  which  application  may  he  made  un- 
der this  Act  may  he  served  in  the  judicial  district  loherein  the  defend- 
ant or  other  person  required  to  he  served  resides  or  may  he  found. 

"(^)  The  several  departments  and  agencies  of  the  Government^ 
when  directed  hy  the  President,  shall  furnish  the  Board,  upon  its  re- 
quest, all  records,  papers,  and  information  in  their  possession  relating 
to  any  matter  hefore  the  Board. 

''''Sec.  12.  Any  person  who  shall  loillfully  resist,  prevent,  impede, 
or  interfere  with  any  member  of  the  Board  or  any  of  its  agents  or 
agencies  in  the  performance  of  duties  pursuant  to  this  Act  shall  he 
punished  hy  a  fine  of  not  more  than  $5,000  or  hy  imprisonment  for  not 
more  than  one  year,  or  hoth. 

"LIMITATIONS 

'■'■Sec.  13.  Nothing  in  this  Act,  except  as  specifically  provided  for 
herein,  shall  he  construed  so  as  either  to  interfere  xoith  or  impede  or 
diminish  in  any  way  the  right  to  strike,  or  to  affect  the  limitations  or 
qualifications  on  that  right. 

'•^Sec.  llf..  (a)  Nothing  lierein  shall  prohibit  any  individual  emp)loyed 
as  a  supervisor  from  becoming  or  remaining  a  member  of  a  labor  or- 
ganization, hut  no  employer  subject  to  this  Act  shall  he  compelled  to 
deem  individuals  defined  herein  as  supervisors  as  ernployees  for  the 
purpose  of  any  law,  either  national  or  local,  relating  to  collective 
bargaining. 

''(6)  Nothing  in  this  Act  shall  he  construed  as  authorising  the  ex- 
ecution or  application  of  agreements  requiring  memhership  in  a  labor 
organization  as  a  condition  of  employment  in  any  State  or  Territory 
in  which  such  execution  or  o.pplication  is  prohibited  by  State  or  Ter- 
ritorial laio. 

'■''Sec.  15.  Wherever  the  application  of  the  provisions  of  section  ?i72 
of  chapter  10  of  the  Act  entitled  An  '■Act  to  establish  a  uniform  system 
of  bankruptcy  throughout  the  United  States\  a..pproved  July  1, 1898, 
and  Acts  amendatory  thereof  and  supplementary  thereto  ( U.S.C.,  title 
10,  sec.  672) ,  conflicts  with  the  application  of  theprovisiotis  of  this  Act, 
this  Act  shall  prevail:  Provided,  That  in  any  situation  cohere  the  pro- 
visions of  this  Act  cannot  he  validly  enforced,  the  provisions  of  such 
other  Acts  shall  remain  in  full  force  and  effect. 

^'Sec.  16.  If  any  jyrovision  of  this  Act,  or  the  application  of  such 
provision  to  any  person  or  circumstances,  shall  he  held  invalid,  the 
remainder  of  this  Act,  or  the  amplication  of^  such  provision  to  persons 
or  circumstances  other  than  those  as  to  ivhich  it  is  held  invalid,  shall 
not  be  affected  thereby. 

^^Sec.  17.  This  Act  may  he  cited  as  the  '■National  Labor  Relations 

Acf:' 

EFFECTIVE  DATE   OF  CERTAIN  CHANGES 

Sec.  102.  No  provision  of  this  title  shall  he  deemed  to  make  an  unfair 
lahor  practice  any  act  which  was  performed  prior  to  the  date  of  the 
enactment  of  this  Act  which  did  not  constitute  an  unfair  labor  prac- 


1042 

tice  fr'ior  thereto^  and  the  provisions  of  sectlo?i  8  {a)  {3)  and  sections 
8{b)  (2)  of  the  National  Labor  Relatione  Act  as  amended  hy  this 
title  shall  not  make  an  unfair'  labor  practice  the  performance  of  any 
obligation  under  a  collective-bargaining  agreement  entered  into  prwr 
to  the  date  of  the  enactment  of  this  Act^  or  {in  the  case  of  an  agree- 
ment for  a  period  of  not  more  than  one  year)  entered  Into  on  or  after 
such  date  of  enactment^  but  prior  to  the  effective  date  of  this  title^  if 
the  performance  of  such  obligation  would  not  have  constituted  an 
unfair  labor  practice  under  section  8  (S)  of  the  National  Labor  Rela- 
tions Act  pnor  to  the  effective  date  of  this  tltle^  unless  such  agreement 
was  renewed  or  exte'tided  subsequent  thereto. 

Sec.  103.  No  provisions  of  this  title  shall  affect  any  certification  of 
representatives  or  any  determination  as  to  the  appropriate  collective- 
bargaining  unit^  which  was  made  under  section  9  of  the  Nationxil  Labor 
Relations  Act  prior  to  the  effective  date  of  this  title  until  one  year  after 
the  date  of  such  certification  or  if.,  in  respect  of  any  such  certification., 
a  collective-bargaining  contract  loas  entered  into  prior  to  the  effective 
date  of  this  tltle^  until  the  end  of  the  contract  period  or  until  one  year 
after  such  date.,  lohichever  first  occurs. 

Sec.  lOJf.  The  amendments  made  by  this  title  shall  take  effect  sixty 
days  after  the  date  of  the  enactment  of  this  Act.,  except  that  the  au- 
thority of  the  President  to  appoint  certain  officers  conferred  upon  him 
by  section  3  of  the  National  Labor  Relations  Act  as  amended  by  this 
title  may  be  exercised  forthwith. 

TITLE  II— CONCILIATION  OF  LABOR  DISPUTES  IN  IN- 
DUSTRIES AFFECTING  COMMERCE;  NATIONAL  EMER- 
GENCIES 

Sec.  20 L  That  it  is  tlie  policy  of  the  United  States  that — 

{a)  sound  and  stable  industrial  peace  and  the  advancement  of 
the  general  welfare.,  health.,  and  safety  of  the  Nation  and  of  the 
best  interests  of  employers  and  employees  can  most  satisfactorily 
be  secured  by  the  settlement  of  issues  between  employers  arid 
employees  through  the  processes  of  conference  and  collective 
bargaining  between  employers  and  the  representatives  of  their 
employees; 

(6)  the  settlement  of  issues  between  employers  and  employees 
through  collective  bargaining  may  be  advanced  by  making  avail- 
able full  and  adequate  governmental  facilities  for  conciliation., 
mediation.,  and  voluntary  arbitration  to  aid  and  encourage  em- 
ployers and  the  representatives  of  their  employees  to  reach  and 
maintain  agreements  concerning  rates  of  pay.,  hours.,  and  working 
conditions.,  and  to  make  all  reasonable  efforts  to  settle  their  dif- 
ferences by  mutual  agreement  reached  through  conferences  and 
collective  bargaining  or  by  such  methods  as  may  be  provided  for 
in  any  applicable  agreement  for  the  settlement  of  disputes;  and 
(c)  certain  controversies  which  arise  betiveen  parties  to  collec- 
tive-bargaining agreements  may  be  avoided  or  minimized  by  mak- 
ing available  full  aiid  adequate  governmental  facilities  for  fur- 
nishing assistance  to  employers  atid  the  representatives  of  their 
employees  in  formulating  for  inclusion  within  such  agreements 
provision  for  adequate  notice  of  any  proposed  changes  in  the 
terms  of  such  agreements.,  for  the  final  adjustment  of  grievances 
or  questions  regarding  the  application  or  interpretation  of  such 


1043 

o^greements,  and  other  provisions  designed  to  prevent  the  subse- 
quent arising  of  such  controversies. 
Sec.  202.  (a)  There  is  herehy  created  an  independent  agency  to  he 
I'liown  as  the  Federal  Mediation  ami  Conciliation  Service  {herein  re- 
ferred to  as  the  '•''Serv{ce'\  except  that  for  sixty  years  after  the  date 
of  the  enactment  of  this  Act  such  term  shall  refer  to  the  Conciliation 
Service  of  the  Department  of  Lahor).  The  Service  shall  he  under  the 
direction  of  a  Federal  Mediation  ami  Conciliation  Director  {hei^ein- 
after  referred  to  as  the  '^ Director''^),  who  shall  he  appointed  hy  the 
President  hy  and  with  the  advice  and  consent  of  the  Senate.  The  Direc- 
tor shall  receive  compensation  at  the  rate  of  $12fi00  per  annum.  The 
Director  shall  not  engage  in  any  other  husiness,  vocation,  or  employ- 
ment. 

(5)  The  Director  is  authorized.,  suhject  to  the  civil-service  laios,  to 
appoint  such  clerical  and  other  personnel  as  may  he  necessary  for  the 
execution  of  the  functions  of  the  Service.,  and  shall  fix  their  compensa- 
tion in  accordance  with  the  Classification  Act  of  1923,  as  amended,  and 
may,  without  regard  to  the  provlslo-ns  of  the  civil-service  laws  and  the 
Classlficatlo7i  Act  of  1923,  as  amended,  appoint  and  fix  the  compensa- 
tion of  such  conciliators  and  mediators  as  may  he  necessary  to  carry 
out  the  functions  of  the  Service.  The  Director  is  authorized  to  make 
such  expenditures  for  supplies,  facilities,  and  services  as  he  deems 
necessary.  Such  expenditures  shall  he  allowed  and  paid  upon  presen- 
tation of  itemized  vouchers  therefor  approved  hy  the  Director  or  hy 
any  employee  designated  hy  him  for  that  purpose. 

(c)  The  principal  office  of  the  Service  shall  he  in  tJie  District  of 
Columhla,  hut  the  Director  may  estahlish  regional  offices  convenient 
to  localities  in  which  lahor  controversies  are  likely  to  arise.  The  Direc- 
tor may  hy  order,  subject  to  revocation  at  any  time,  delegate  any  au- 
fJiorlty  and  discretion  confei^ed  upon  him  hy  this  Act  to  any  regional 
director,  or  other  officer  or  employee  of  the  Service.  The  Director  may 
establish  suitable  procedures  for  cooperation  icith  State  and  local 
mediation  agencies.  The  Director  shall  make  an  annual  report  in  w^rit- 
ing  to  Congress  at  the  end  of  the  fiscal  year. 

(d)  All  mediation  and  conciliation  functions  of  the  Secretary  of 
Labor  or  the  United  States  Conciliation  Service  under  section  8  of  the 
Act  entitled  ^^An  Act  to  create  a  Department  of  Lahor^'',  approved 
March  ^.  1913  { U.S.C.,  title  29,  sec.  51 ) ,  and  all  functions  of  the  United 
States  C onclllatlon  Service  under  any  other  law  are  hereby  trans- 
ferred to  the  Federal  Mediation  ami  Conciliation  Service,  together 
with  the  personnel  and  records  of  the  United  States  Conciliation  Serv- 
ice. Such  transfer  shall  take  effect  upon  the  sixtieth  day  atfer  the  date 
of  enactment  of  this  Act.  Such  transfer  shall  not  affect  any  proceedings 
pending  before  the  United  States  Conciliation  Service  or  any  certifi- 
cation, order^  rvle,  or  regulation  theretofore  made  by  it  or  hy  the  Sec- 
retary of  Lahor.  The  Director  and  the  Service  shall  not  be  subject  in 
any  way  to  the  jurisdiction  or  authority  of  the  Secretainj  of  Lahor  or 
any  official  or  division  of  the  Department  of  Lahor. 

FUNCTIONS  OF   THE   SERVICE 

Sec.  203.  (a)  It  shall  he  the  duty  of  the  Service,  in  order  to  prevent 
or  minimize  interruptions  of  the  free  flow  of  commerce  growing  out  of 
lahor  disputes,  to  assist  parties  to  lahor  dispnites  in  industries  affecting 
commerce  to  settle  such  disputes  through  conciliation  and  mediation. 
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(6)  The  Service  may  fToffer  its  services  in  any  lahor  dispute  in  any 
industry  affecting  cotnmerce^  either  wpon  its  own  motion  or  upon  the 
request  of  one  or  more  of  the  parties  to  the  dispute^  whenever  in  its 
judgment  such  dispute  threatens  to  cause  a  substantial  interruption  of 
commerce.  The  Director  and  the  Service  are  directed  to  avoid  attempt- 
ing to  mediate  disputes  which  would  have  only  a  minor  effect  on  inter- 
state commerce  if  State  or  other  conciliation  services  are  available  to 
the  parties.  Whenever  the  Service  does  proffer  its  services  in  any  dis- 
pute., it  shall  be  the  duty  of  the  Service  promptly  to  put  itself  m  com- 
munication with  the  parties  and  to  use  its  best  efforts.,  by  inediation 
and  conciliation.,  to  bring  therfi  to  agreement. 

(c)  //  the  Director  is  not  ahle  to  bring  the  parties  to  agreement  by 
conciliation  loithin  «  reasonable  time.,  he  shall  seek  to  induce  the  parties 
voluntarily  to  seek  other  means  of  settling  the  dispute  without  resort  to 
strike.,  lock-out.,  or  other  coercion.,  including  submission  to  the  em- 
ployees in  the  bargaining  unit  of  the  employer's  last  offer  of  settlement 
for  approval  or  rejection  in  a  secret  ballot.  The  failure  or  refusal  of 
either  party  to  agree  to  any  procedure  suggested  by  the  Director  shall 
not  be  deemed  a  violation  of  any  duty  or  obligation  imposed  by  this 
Act. 

(d)  Final  adjustment  by  a  method,  agreed  upon  by  the  parties  is 
hereby  declared  to  be  the  desirable  method  for  settlement  of  grievance 
disputes  arising  over  the  application  or  interpretation  of  an  existing 
collective-bargaining  agreement.  The  Service  is  directed  to  make  its 
conciliation  and  mediation  services  available  in  the  settlement  of  such 
grievance  disputes  only  as  a  last  resort  anil  in  exceptional  cases. 

Sec.  '20 Jf,.  (a)  In  order  to  prevent  or  minimize  interruptions  of  the 
free  flow  of  commerce  growing  out  of  labor  disputes.,  employers  and 
employees  and  their  representatives  in  any  industry  affecting  com- 
merce., shall — 

(-/)  exert  every  reasonable  effort  to  make  and  maintain  agree- 
ments concerning  rates  of  pay.  hours.,  and  working  conditions.,  in- 
cluding provision  for  adequate  notice  of  any  proposed  change  in 
the  terms  of  such  agreements ; 

(2)  lohenever  a  dispute  arises  over  the  terms  or  application  of 
a  collective-bargaining  agreement  and  a  conference  is  requested 
by  a  party  or  prospective  party  thereto.,  arrange  promptly  for  such 
a  conference  to  be  held  and  endeavor  in  such  conference  to  settle 
such  dispute  expeditiously ;  and 

(3)  in  case  such  dispute  is  not  settled  by  conference.,  participate 
fully  and  promptly  in  such  meetings  as  may  be  undertaken  by  the 
Service  under  this  Act  for  the  purpose  of  aiding  in  a  settlement  of 
the  dispute. 

Sec.  W5.  (a)  There  is  hereby  created  a  National  Labor-Management 
Panel  which  shall  be  composed  of  twelve  memhers  appointed  by  the 
President.,  six  of  whom  shall  be  selected  from  among  persons  out- 
standing in  the  field  of  inanagement  and  six  of  lohom  shall  be  selected 
from  among  persons  outstanding  in  the  field  of  labor.  Each  member 
shall  hold  office  for  a  term  of  three  yearSj  except  that  any  member  ap- 
pointed to  fill  a  vacancy  occurring  prior  to  the  expiration  of  the  term 
for  which  his  predecessor  was  appointed  shall  be  appointed  for  the 
remainder  of  such  term:,  and  the  terms  of  office  of  the  members  first 
taking  office  shall  expire.,  as  designated  by  the  President  at  the  time  of 
appointment.,  four  at  the  end  of  the  first  year.,  four  at  the  end  of  the 
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second  year^  and  four  at  the  end  of  the  third  year  after  the  date  of 
appointtnent.  Members  of  the  panels  luhen  serving  on  'business  of  the 
panel.,  shall  be  paid  compensation  at  the  rate  of  $25  per  day^  and  shall 
also  be  entitled  to  receive  an  alloicance  for  actual  and  necessary  travel 
and  subsistence  expenses  while  so  serving  away  from  their  places  of 
residence. 

{b)  It  shall  be  the  duty  of  the  panel.,  at  the  request  of  the  Director.,  to 
advise  in  the  avoidance  of  industrial  controversies  and  the  manner  in 
ichich  mediation  and  voluntary  adjustment  shall  be  administered.,  par- 
ticularly with  reference  to  controversies  affecting  the  general  welfare 
of  the  country. 

NATIONAL  EMERGENCIES 

Sec.  206  Whenever  in  the  opinion  of  the  Preside^it  of  the  United 
States,  a  threatened  or  actual  strike  or  lock-out  affecting  an  entire  in- 
dustry or  a  substantial  part  thereof  engaged  in  trade,  commerce,  tra/ns- 
portation,  transmission,  or  commiunication  among  the  several  States 
or  loith  foreign  nations,  or  engaged  in  the  production  of  goods  for 
commerce,  will,  if  permitted  to  occur  or  to  continue,  impeiH  the  na- 
tional health  or  safety,  he  may  appoint  a  board  of  inquiry  to  inquire 
into  the  issues  involved  in  the  dispute  and  to  make  a  wntten  reporc 
to  him  within  such  time  as  he  shall  prescribe.  Such  report  shall  include 
a  statement  of  the  facts  toith  respect  to  the  dispute,  including  each 
party'' s  statement  of  its  position  but  shcdl  not  contain  any  recommenda- 
tions. The  President  shall  file  a  copy  of  such  report  loitli  the  Service 
and,  shall  make  its  contents  availahle  to  the  pxdDlic. 

Sec.  207.  (a)  A  board  of  inquiry  shall  be  composed  of  a  chairman 
and  such  other  menibers  as  the  President  shall  determine,  and  shall 
have  power  to  sit  and  act  in  any  place  within  the  United  States  and  to 
conduct  such  hearings  either  in  public  or  in  pnvate,  as  it  may  deem 
necessary  or  proper  to  ascertain  the  facts  ■with  respect  to  the  causes 
and  circumstanes  of  the  dispute. 

(b)  Members  of  a  bocrrd  of  inquiry  shall  receive  compensation  at  the 
rate  of  $50  for  each  day  actually  spent  by  them  in  the  work  of  the 
board,  together  ivith  necessary  travel  and  subsistence  expenses. 

{c)  For  the  purpose  of  any  heanng  or  inquiry  conducted  by  any 
board  appointed  under  this  title,  the  provisions  of  sections  9  and  10 
{relating  to  the  attendance  of  witnesses  and  the  production  of  books, 
pa.pers,  and  documents)  of  the  Federal  Trade  Cotr^mission  Act  of 
September  16,  191  Jf,;  as  amended  (U.S.C.  19.  title  15,  sees.  49  and  sO, 
as  amended),  are  hereby  made  applicahle  to  the  poioers  and  duties  of 
such  board. 

Sec.  208.  (a)  Upon  receiving  a  report  from  a  board  of  inquiry  the 
President  mm/  direct  the  Attorney  General  to  petitimi  any  district 
court  of  the  United  States  having  jurisdiction  of  the  parties  to  en- 
join such  strike  or  lock-out  or  the  continuing  thereof,  and  if  the  ccnirt 
finds  that  such  threatened  or  actual  strike  or  lock-out — 

(^)  affects  an  entire  industry  or  a  suhstantial  part  thereof  en- 
gaged in  trade,  commerce,  transportation,  transjnission.  or  come 
munication  among  the  several  States  or  with  foreign  natiors.  or 
engaged  in  the  prodaction  of  goods  for  commerce;  and 

(ii)  if  permitted  to  occur  or  to  continue,  loill  im,per-U  the  na- 
tional health  or  safety,  it  shall  have  jurisdiction  to  enjoin  any 
such  strike  or  lock-out,  or  the  continuing  thereof,  and  to  make 
such  other  orders  as  may  be  appropriate. 
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(b)  In  any  case^  the  jrrovisions  of  the  Act  of  March  23, 1932,  entitled 
'"''An  Act  to  amend  the  Judicial  Code  and  to  defiTie  and  limit  the  juris- 
diction of  courts  sitting  in  equity,  and  for  other  'pur'poses''\  shall  not 
he  applicable. 

(c)  The  order  or  orders  of  the  court  shall  he  subject  to  review  by  the 
appropriate  cit'cuit  court  of  appleals  and  by  the  Supreme  Court  upon 
writ  of  certiorari  or  certification  as  provided  in  sections  239  and  21fi 
of  the  Judicial  Code,  a^  amended  ( U.S.C.,  title  29,  sees.  346  and  347) . 

Sec.  209.  (a)  Whenever  a  district  court  has  issued  an  order  under 
section  208  enjoining  acts  or  practices  which  imperii  or  threaten  to 
imperil  tlie  national  health  or  safety,  it  shall  be  tlve  duty  of  the  parties 
to  the  labor  dispute  giving  Hse  to  such  order  to  make  every  effort  to 
adjust  and  settle  their  differences,  with  the  assistance  of  the  Service 
created  by  this  Act.  NeitJier  party  shall  be  under  any  duty  to  accept, 
in  whole  or  in  part,  any  proposal  of  settlement  made  by  the  Service. 

(b)  Upon  the  issuance  of  such  order,  the  President  shall  reconvene 
the  board  of  inquiry  lohich  has  previously  reported  loith  respect  to 
the  dispute.  At  the,  end  of  a  sixty -day  period  (unless  the  disjmte  has 
been  settled  by  that  time).,  the  board  of  inquiry  shall  report  to  the 
President  the  cwrent  position  of  the  parties  and  the  efforts  which  have 
been  made  for  settlement,  and  shall  include  a  statement  by  each  ptarty 
of  its  position  and  a  statement  of  the  employer'' s  last  offer  of  settle- 
ment. The  President  shall  make  such  report  available  to  the  public. 
TJie  National  Labor  Relations  Board,  within  the  succeeding  fifteen 
days,  shall  take  a  secret  ballot  of  the  employees  of  each  eonployer  in- 
volved in  the  dispute  on  the  question  of  whether  they  wish  to  accept 
the  final  offer  of  settlement  made  by  their  employer  as  stated  by  him 
and  shall  certify  the  results  thereof  to  the  Attorney  General  within 
five  days  thereafter. 

Sec.  210.  Upon  the  certification  of  the  results  of  such  ballot  or  upon  a 
settlement  being  reached,  uihichevcr  ha.ppens  sooner,  the  Attorney 
General  shall  move  the  court  to  discharge  the  injunction,  which 
motion  shall  then  be  granted  arul  the  injunction  discharged.  When 
such  motion  is  granted,  the  President  shall  submit  to  the  Congress  a 
ftdl  and  comprehensive  report  of  the  proceedings,  including  the 
fndings  of  the  board  of  inquiry  and  the  ballot  taken  by  the  National 
Labor  Relations  Board,  together  with  such  recommendations  as  he 
may  see  fit  to  make  for  consideration  and  appropriate  action. 

COMPILATION   OF   COLLECTIVE  BARGAINING  AGREEMENTS,  ETC. 

Sec.  211.  {a)  For  the  guidamce  and  information  of  interested  repre- 
sentatives of  employers,  employees,  and  the  general  public,  the  Bureau 
of  Labor  Statistics  of  the  Department  of  Labor  shall  maintain  a  fie  of 
copies  of  all  available  collective  bargaining  agreements  and  other 
available  agreements  and  actions  thereunder  settling  or  adjusting 
labor  disputes.  Such  fie  shall  be  open  to  inspection  under  appropriate 
conditions  prescnbed  by  the  Secretary  of  Labor,  except  that  no  specif  c 
information  submitted,  in  confdence  shall  be  disclosed. 

(b)  The  Bureau  of  Labor  Statistics  in  the  Department  of  Labor 
is  authorized  to  furnish  upmi  request  of  the  Service,  or  employers, 
employees,  or  their  representatives,  all  available  data  and  factual 
information  which  may  aid  in  the  .<<ettlement  of  any  labor  dis'pute, 
except  that  no  specifc  information  submitted  in  confidence  shall  be 
disclosed. 


1047 


EXEMPTION  OF  RAILWAY  LABOR  ACT 


Sec.  212.  The  provisions  of  this  title  shall  not  he  applicable  loith 
respect  to  any  muttertohich  is  subject  to  the  provisions  of  the  Railway 
Labor  Act,  as  amended  from  time  to  time. 

TITLE  III 

SUITS  BY  AND  AGAINST  LABOR   ORGANIZATIONS 

Sec.  301.  (a)  Suits  for  violation  of  contracts  between  an  employer 
and  a  labor  organization  representing  erfiployees  in  an  industry  af- 
fecting commerce  as  defined  in  this  Act,  or  between  any  such  labor 
organisations,  mm/  be  brought  in  any  district  court  of  the  United 
States  having  jurisdiction  of  the  parties,  without  respect  to  the  amount 
in  controversy  or  without  regard  to  the  citizenship  of  the  parties. 

(b)  Any  labor  organization  which  repn-'esents  employees  in  an  in- 
dustry affecting  coininerce  as  defined  in  this  Act  and  any  employer 
whose  activities  affect  commerce  as  defined  in  this  Act  shall  be  bound 
by  the  acts  of  its  agents.  Any  such  labor  organization  may  sue  or  be 
sued  as  an  entity  and  in  behalf  of  the  employees  whom  it  represents 
in  the  courts  of  the  United  States.  Any  money  judgment  against  a 
labor  organization  in  a  district  court  of  the  United  States  shall  be 
enforceable  only  against  the  organization  as  an  entity  and  against  its 
assets,  and  shall  not  be  enforceable  against  any  individual  member  or 
his  assets. 

(c)  For  the  purposes  of  actions  and  proceedings  by  or  against  labor 
organizations  in  the  district  courts  of  the  United  States,  district  courts 
shall  be  deemscl  to  have  jurisdiction  of  a  labor  organization  (1)  in 
the  distinct  in  which  such  organization  maintaiivs  Us  principal  office, 
or  (2)  in  any  distinct  in  which  its  duly  authorized  officers  or  agents 
are  engaged  in  representing  or  acting  for  employee  members. 

(d)  The  service  of  summons,  subpena,  or  other  legal  process  of  any 
court  of  the  United  States  upon  an  officer  or  agent  of  a  labor  organi- 
zation, in  his  capacity  as  such,  shall  constitute  service  upon  tlie  labor 
organization. 

(e)  For  the  purposes  of  this  section,  in  determining  whether  any 
person  is  axtmg  as  an  '■^agenf^  of  another  person  so  as  to  make  such 
other  person  responsible  for  his  acts,  the  question  of  whether  the 
specific  acts  performed  were  actually  authorized  or  subsequently  rati- 
fied shall  not  be  controlling. 

RESTRICTIONS   ON  PAYMENTS   TO  EMPLOYEE  REPRESENTATIVES 

Sec.  302.  (a)  It  shall  be  unlawful  for  any  employer  to  pay  or  deliver, 
or  agi'ee  to  2?ay  or  deliver,  any  money  or  other  thing  of  value  to  any 
representative  of  any  of  his  employees  loho  are  employed  in  an  indus- 
try affecting  commerce. 

(b)  It  shall  be  unlawful  for  any  rep>resentative  of  any  employees 
icho  are  employed  in  an  industry  affecting  commerce  to  receive  or 
accept,  or  to  agree  to  receive  or  accept,  from  the  employer  of  such 
employees  and  money  or  other  thing  of  value. 

(c)  The  provisions  of  this  section  shall  not  be  applicable  (1)  with 
respect  to  any  money  or  other  thing  of  value  payable  by  an  employer 
to  any  representative  who  is  an  employee  or  former  employee  of  such 
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employer^  as  compensation  for^  or  hy  reason  of^  his  services  as  an  em- 
ployee of  such  employer;  {2)  toith  respect  to  the  payment  or  deli/very 
of  any  money  or  other  thing  of  value  in  satisfaction  of  a  judgm,ent  of 
any  court  or  a  decision  or  award  of  an  arbitrator  or  impartial  chair- 
man or  in  compromise^  adjustment^  settlement  or  release  of  any  claim.) 
complaint.,  grievance.,  or  dispute  in  the  absence  of  fraud  or  duress;  (3) 
loith  respect  to  the  sale  or  purchase  of  an  article  or  com/modity  at  the 
prevailing  market  price  in  the  regular  course  of  business;  (it)  with 
respect  to  money  deducted  from  the  wages  of  employees  in  payment  of 
membership  dues  in  a  labor  organization:  Provided.,  That  the  employer 
has  received  from  each  employee.,  on  whose  account  such  deductions 
are  made.,  a  ivritten  assignment  which  shall  not  be  irrevocable  for  a 
period  of  more  than  one  year.,  or  beyond  the  termination  date  of  the 
applicable  collective  agreement.,  whichever  occurs  sooner;  or  (5)  loith 
respect  to  money  or  other  thing  of  value  paid  to  a  trust  fund  estab- 
lished by  such  representative^  for  the  sole  and  exclusive  benefi  of  the 
employees  of  such  employer.,  and  their  families  and  dependents  {or  of 
such  em,ployee.,  families.,  and  dependents  jointly  with  the  employees 
of  other  employers  making  slmilafr  payments.,  and  their  families  and 
dependents) :  Provided^  That  {A)  such  payments  are  held  in  trust  for 
the  purpose  of  paying,  either  from  pH7icipal  or  income  or  both.,  for  the 
benefit  of  employees.,  their  families  and  dependents.,  for  medical  or 
hospital  care.,  pensions  on  retirement  or  death  of  employees.,  compen- 
sation for  injuries  or  illness  resulting  from  occupational  activity  or 
insurance  to  provide  any  of  the  foregoing.,  or  unemployment  benefits 
or  life  insurance.,  disability  and  sickness  insurance.,  or  accident  insur- 
ance; (B)  the  detailed  basis  on  which  such  payments  are  to  be  made 
is  specified  in  a  written  agreement  loith  the  employer.,  and  employees 
and  employers  are  equally  represented  in  the  administration  of  such 
fund.,  together  with  such  neutral  persons  o.s  the  representatives  of  the 
employers  and  the  representatives  of  the  onployees  may  agree  upon 
and  m  the  event  the  employer  and  employee  groups  deadlock  on  the 
administration  of  such  fund  and  there  are  no  neutral  persons  empow- 
ered to  break  such  deadlock,  such  agreeinent  provides  that  the  tu'o 
groups  shall  agree  on  an  impartial  umqylre  to  decide  such  dispute,  or  in 
event  of  their  failure  to  agree  lolthin  a  reasonable  length  of  time,  an 
impartial  umpire  to  decide  such  dispute  shall,  on  petition  of  either 
group,  be  appointed  by  the  distHct  court  of  the  United  States  for  the 
district  ichere  the  trust  fund  has  its  principal  office,  and  shall  also  con- 
tain provisions  for  an  annual  audit  of  the  trust  fund,  a  statement  of  the 
results  of  lohlch  shall  be  available  for  inspection  by  interested  persons 
at  the  principal  office  of  the  trust  fund  and  at  such  other  places  as  may 
be  designated  in  such  lorltten  agreement ;  and  {G)  such  payments  as 
are  intended  to  be  used  for  the  purpose  of  providing  pensions  or  an- 
nuities for  employees  are  made  to  a  separate  trust  which  provides  that 
the  funds  held  therein  cannot  be  used  for  any  purpose  other  than  pay- 
ing such  pensions  or  annuities. 

(d)  Any  person  who  willfully  violates  any  of  the  provisions  of  this 
section  shall,  upon  conviction  thereof,  be  guilty  of  a  misderneanor  and 
be  subject  to  a  fine  of  not  more  than  810,000  or  to  iinprisonment  for 
not  more  than  one  year,  or  both. 

(e)  Tlie  district  courts  of  the  United  States  and  the  United  States 
courts  of  the  Territories  and  possessions  shall  have  jurisdiction,  for 
cause  shown,  and  subject  to  the  provisions  of  section  17  {relating  to 
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notice  to  opposite  party)  of  the  Act  entitled  ''''An  Act  to  supplement 
existing  laios  against  unlawful  restraints  and  monopolies^  and  for 
other  purposes''\  approved  Octoher  15.  lOllt-^  as  amended  ( V .  S.  C,  title 
28,  sec.  381),  to  restrain  violations  of  this  section,  ivlthout  regard  to 
the  provisions  of  sections  6  and  20  of  such  Act  of  Octoher  15, 19H,  as 
amended  {U.  S.  C.  title  15,  sec.  17,  and  title  W,  sec.  52),  and  the  pro- 
visions of  the  Act  entitled  '•'■An  Act  to  amend  the  Judicial  Code  and  to 
define  and  limit  the  jimsdiction  of  courts  sitting  in  equity,  and  for 
other  purposes''^  approved  March  23, 1932  {U.  S.  C.,  title  29,  sees.  101- 
115). 

if)  This  section  shall  not  apply  to  any  contract  in  force  on  the  date  of 
enactment  of  this  Act,  until  the  expiration  of  such  contract,  or  until 
July  1, 191)8,  lohichever  first  occurs. 

(g)  Compliance  with  the  restrictions  contained  in  suhsection  (c)  (5) 
(B)  tipon  contrihufions  to  trust  funds,  otherwise  laicful,  shall  not  he 
applicable  to  contributions  to  such  trust  funds  estahUshed  hy  collective 
agreement  prior  to  Janu/iry  1,  Idlfi,  nor  shall  suhsection  {c)  (5)  {A)  he 
construed  as  pi^ohihiting  contributions  to  such  trust  funds  if  prior  to 
January  1,  191^7,  such  funds  contained  provisions  for  pooled  vacation 

BOYCOTTS  AND   OTHER   UNLAWFUL   COMBINATIONS 

Sec.  303.  (a)  It  shall  he  unlaioful,  for  the  purposes  of  this  section 
only,  in  an  industry  or  activity  affecting  commerce,  for  any  I  ah  or  or- 
ganisation to  engage  in,  or  to  induce  or  encourage  the  employees  of  any 
employer  to  engage  in,  a  strike  or  a  concerted  refusal  in  the  course  of 
their  employment  to  use,  manufacture,  process,  transport,  or  otherwise 
handle  or  loork  on  any  goods,  articles,  materials,  or  commodities  or  to 
perform  any  services,  where  an  ohject  thereof  is — 

{1)  forcing  or  requiring  any  employer  or  self-employed  person 
to  join  any  labor  or  employer  organization  or  any  employer  or 
other  person  to  cease  using,  selling,  handling,  transporting,  or 
otherwise  dealing  in  the  products  of  any  other  producer,  processor, 
or  manufacturer,  or  to  cease  doing  husiness  xrith  any  other  person; 

(2)  forcing  or  requiring  any  other  employer  to  recognize  or  har- 
gain  with  a  labor  organization  as  the  representative  of  his  em- 
ployees unless  such  lahor  organization  has  heen  certified  as  the 
representative  of  such  employees  under  the  provisions  of  section  9 
of  the  National  Lahor  Relations  Act; 

(3)  forcing  or  requh'^ing  any  employer  to  recognize  or  hargain 
with  a  particular  labor  organization  as  the  representative  of  his 
e7nj)loyees  if  another  lahor  organization  has  heen  certifed  as  the 
representative  of  such  employees  uTider  the  provisions  of  section  9 
of  the  National  Lahor  Relations  Act; 

(^)  forcing  or  requiring  any  employer  to  assign  particular  work 
to  employees  in  a  particulxir  lahor  organization  or  in  a  particular 
trade,  craft,  or  class  rather  than  to  employees  in  another  labor 
organization  or  in  another  trade,  craft,  or  class  unless  such  em- 
ployer is  failing  to  conform,  to  an  order  or  certification  of  the 
National  Lahor  Relations  Board  determining  the  bargaining 
representative  for  employees  performing  such  work.  Nothing  con- 
tained in  this  suhsection  shall  he  construed  to  make  unlaioful  a 
refusal  hy  any  person  to  enter  upon  the  premises  of  any  employer 
{other  than  his  own  employer) ,  if  the  employees  of  such  employer 
are  engaged  in  a  strike  ratified  or  approved  hy  a  representative  of 
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such  employees  whom  such  employer  is  required  to  recognize 

under  the  National  Labor  Relations  Act. 
(h)  Whoever  shall  be  injured  in  his  business  or  property  by  reason 
of  any  violation  of  subsection  {a)  may  sue  therefor  in  any  district  court 
of  the  United  States  subject  to  the  limitations  and  provisions  of  section 
301  hereof  without  respect  to  the  amount  in  controversy^  or  in  any 
other  court  liaving  jurisdiction  of  the  parties.,  and  shall  recover  the 
damages  by  him  sustained  and  the  cost  of  the  suit. 

RESTRICTION  ON  POLITICAL  CONTRIBUTIONS 

Sec.  304.  Section  313  of  the  Federal  Corrupt  Practices  Act  1925 
{U.  S.  C,  1940  edition,  title  2.  sec.  251;  Supp.  F,  title  50,  App.,  sec. 
1509),  as  amended,  is  amended  to  read  as  follows: 

'"''Sec.  313.  It  is  unlaicful  for  any  national  bank,  or  any  corporation 
organized  by  authority  of  any  law  of  Congress,  to  make  a  contribution 
or  expenditure  in  connection  with  any  election  to  any  political  office,  or 
in  connection  icith  any  prim-ary  election  or  political  co^ivention  or  cau- 
cus held  to  select  candidates  for  any  political  office,  or  for  any  corpora- 
tion lohatever,  or  any  labor  organization  to  make  a  contribution  or 
expenditure  in  connection  with  any  election  at  which  Presidential 
and  Vice  Presidential  electors  or  a  Senator  or  Representative  in.  or 
a,  Delegate  or  Resident  Commissioner  to  Congress  are  to  be  voted  for, 
or  in  connection  with  any  primary  election  or  political  convention  or 
caucus  held  to  select  candidates  for  any  of  the  foregoing  offices,  or  for 
any  candidate,  political  com.mittee,  or  other  person  to  accept  or  receive 
any  contribution  prohibited  by  this  section.  Every  corportaion  or  labor 
orgonizaiion  which  malces  any  contribution  or  expenditure  in  violation 
of  this  section  shall  be  fined  not  more  than  $5,000;  and  every  officer  or 
director  of  any  corporation,  or  officer  of  any  lahor  organization,  who 
consents  to  any  contrihution  or  expenditure  by  the  corporatin  or  labor 
organization,  as  the  case  may  be,  in  violation  of  this  section  shall  be 
fined  not  more  than  $1,000  or  imprisoned  for  not  more  than  one  year, 
or  both.  For  the  purposes  of  this  section  '■labor  organization^  means 
any  organization  of  any  kind,  or  any  agency  or  employee  representa- 
tion committee  or  plan,  in  which  em,ployees  participate  and  which 
exists  for  the  purpose,  in  whole  or  in  part,  of  dealing  with  employers 
concerning  grievances,  lahor  disputes,  toages,  rates  of  pay,  hours  of 
employment,  or  co7iditions  of  work.''"' 

STRIKES  BY  GOVERNMENT  EMPLOYEES 

Sec.  305.  It  shall  be  unlawful  for  any  individual  employed  by  the 
United  States  or  any  agency  thereof  including  wholly  oianed  Govern- 
ment corporations  to  participate  in  any  strike.  Any  individual  em- 
ployed by  the  United  States  or  by  any  such  agency  ivho  strikes  shall 
be  discharged  immediately  from  his  employm.ent^  and  shall  forfeit  his 
civil  service  status,  if  any,  and  shall  not  be  eligible  for  reemployment 
for  three  years  by  the  United  States  or  any  such  agency. 

TITLE  IV 

CREATION    OF   JOINT    COMMITTEE    TO    STUDY   AND    REPORT    ON    BASIC    PROB- 
LEMS AFFECTING  FRIENDLY  LABOR   RELATIONS  AND  PRODUCTIVITY 

Sec.  401.  There  is  hereby  established  a  joint  congressional  committee 
to  be  known  as  the  Joint  Coinmittee  on  Labor-Management  Relations 
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{hereafter  referred  to  as  the  committee)  ^  and  to  he  composed,  of  seven 
Members  of  the  Seimte  Gom/tnittee  on  Labor  and  Public  Welfare,  to  be 
appointed  by  the  President  pro  tempore  of  the  Senate,  and  seven  Mem- 
bers of  the  House  of  Representatives  Committee  on  Education  and 
Labor,  to  be  appointed  by  the  Speaker  of  the  House  of  Representa- 
tives. A  vacancy  in  membership  of  the  committee  shall  not  affect  the 
powers  of  the  remaining  members  to  execute  the  functions  of  the  com- 
mittee, and  shall  be  filled  in  the  same  manner  as  the  onginal  selection. 
The  committee  shall  select  a  chairman  and  a  vice  chairman  from  among 
its  members. 

Sec.  Ji.02.  The  committee,  acting  as  a  whole  or  by  subcommittee,  shall 
conduct  a  thorough  study  and.  investigation  of  the  entire  field  of  labor- 
management  relations,  incli(ding  but  not  limited  to — 

(7 )  the  means  by  which  permanent  friendly  cooperation,  betiveen 
employers  and  employees  and  stability  of  labor  relations  may 
be  secured  throuahout  the  United  States: 

{2)  the  means  by  which  the  individual  employee  may  achieve  a 
greater  productivity  and  higher  wages,  including  plans  for  guar- 
anteed annual  wages,  incentive  profit-sharing  and,  bonus  systems; 
{8)  the  inteimal  organization  and  administration  of  labor 
unions,  ivith  special  attention  to  the  impact  on  individuals  of 
collective  agreeme7its  requiring  membership  in  unions  as  a  con- 
dition of  employment ; 

{J})  the  lahor  relations  policies  and  practices  of  employers  and 
associations  of  employers; 

{5)  the  desirability  of  welfa.re  fimds  for  the  benefit  of  em- 
ployees and  their  relation  to  the  soclal-secunty  system; 

(6)  the  methods  arvd  procedures  for  best  carrying  out  the  col- 
lective-bargaining processes,  with  special  attention  to  the  effects 
of  industryxoide  or  regional  bargaining  upon  the  national 
economy  ; 

(7)  the  administration  and  operation  of  existing  Federal  laws 
relating  to  labor  relations;  and 

(S)  such  other  p7'oble7ns  and  subjects  in  the  field  of  labor-man- 
agement  relations  as  the  committee  deems  appropriate. 

Sec.  1^03.  The  committee  shall  report  to  the  Senate  and  House  of 
Represe'iitatives  not  later  than  March  15,  19Jf8,  the  results  of  its  study 
aiul  investigation,  together  icitli  such  recommendations  as  to  necessary 
legislation  and  such  other  recommendations  as  it  may  deem  advisable, 
and  shall  make  its  final  report  not  later  than  January  2, 19Jf.9. 

Sec.  JfOli-.  The  committee  shall  have  the  power,  without  regard  to  the 
civil-service  laws  and  the  Classification  Act  of  1923,  as  amended,  to 
employ  and  fix  the  compensation  of  such  officers,  experts,  and  employ- 
ees as  it  deems  necessary  for  the  performance  of  its  duties,  including 
consultants  who  shall  receive  compensation  at  a  rate  not  to  exceed  $35 
for  each  day  actually  spent  by  them  in  the  work  of  the  committee, 
together  with  their  necessary  travel  and  subsistence  expenses.  The 
committee  is  further  authorized,  with  the  consent  of  the  head  of  the 
department  or  agency  concerned,  to  utilize  the  services,  information, 
facilities,  and  personnel  of  all  agencies  in  the  executive  branch  of  the 
Government  and,  may  request  the  governments  of  the  several  States, 
representatives  of  business,  industry,  finance,  and  labor,  and  such 
other  persons,  agencies,  organizations,  and  instrumentalities  as  it 
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deems  appropriate  to  attend  its  hearings  and  to  give  and  present 
injortnation^  advice^  and  recoviinendations. 

Sec.  405.  The  committee,  or  any  subcommittee  thereof,  is  authorized 
to  hold  such  hearings,'  to  sit  and  act  at  such  times  and  places  during 
the  sessions,  recesses,  and  adjourned  periods  of  the  Eightieth  Con- 
gress; to  require  hy  subpena  or  otherwise  the  attendance  of  such  toit- 
nesses  and  the  production  of  such  hooks,  papers,  and  documents ;  to 
administer  oaths;  to  take  such  testimony ;  to  have  such  printing  and 
binding  done;  and  to  make  such  expeiulitures  within  the  amount 
appropriated  therefor;  as  it  deems  advisable.  The  cost  of  stenographic 
services  in  reporting  such  hearings  shall  not  be  in  excess  of  25  cents 
per  one  hundred  words.  Subpenas  shall  be  issued  under  the  signature 
of  the  chairman  or  vice  chairman  of  the  committee  and  shall  be  served 
by  any  person  designated  by  them. 

Sec.  Jfi6.  The  members  of  the  committee  shall  be  reimbursed  for 
travel,  subsistence,  and  other  necessary  expenses  incurred  by  them  in 
the  performance  of  the  duties  vested  in  the  committee,  other  than 
expenses  in  connection  with  meetings  of  the  committee  held  in  the 
District  of  Columbia  during  such  time  as  the  Congress  is  in  session., 

Sec.  407.  There  is  hereby  authorized  to  be  appropriated  the  sum,  of 
$160,000,  or  so  much  thereof  as  may  be  necessary,  to  carry  out  the  pro- 
visions of  this  title,  to  be  disbursed  by  the  Secretary  of  the  Senate  on 
vouchers  signed  by  the  chairman. 

TITLE  V 

DEFINITIONS 

Sec.  501.  When  used  in  this  Act — 

(i)  The  term  '"''industry  affecting  commerce''''  means  any  industry 
or  activity  hi  commerce  or  in  which  a  labor  dispute  loould  burden  or 
obstruct  commerce  or  tend  to  burden  or  obstruct  commerce  or  the  free 
flow  of  commerce, 

(2)  The  term  '"'' strike''''  includes  any  strike  or  other  concerted  stop- 
page of  loork  by  employees  {including  a  stoppage  by  reason  of  the 
expiration  of  a  collective-bargaining  agreement)  any  any  concerted 
slow-down  or  other  concerted  interruption  of  operations  by  employees. 

(3)  The  terms  '■^commerce^\  '''■labor  disputes'''',  '''' employ er''\  '''■•em- 
ployee'''', '''■labor  organization^'',  '"representative''\  ''''person''',  and  ^''super- 
visor-''  shall  have  the  same  meaning  as  when  used  in  the  National  Labor 
Relations  Act  as  amended  by  this  Act. 

SAVING  PROVISION 

Sec.  502.  Nothing  in  this  Act  shall  be  construed  to  require  an  indi- 
vidual employee  to  render  labor  or  service  without  his  consent,  nor 
shall  anything  in  this  Act  be  cotistrued  to  make  the  quitting  of  his 
labor  by  an  individual  employee  an  illegal  act;  nor  shall  any  court 
issue  any  process  to  compel  the  performance  by  an ind'ividual  employee 
of  such  labor  or  service,  without  his  consent;  nor  shall  the  quitting  of 
labor  by  an  empdoyees  in  good  faith  because  of  abnormally  dangerous 
conditions  for  work  at  the  place  of  employment  of  such  employee  or 
employees  be  deemed  a  strike  under  this  Act. 
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SEPARABILITY 

Sec.  503.  If  any  provision  of  this  Act,  or  the  application  of  such 
provision  to  any  person  or  circumstance.,  shall  he  held  invalid.,  the  re- 
mainder of  this  Act.,  or  the  application  of  such  provision  to  persons  or 
circumstances  other  than  those  as  to  which  it  is  held  invalid.,  shall  not 
he  affected  therehy. 
And  the  Senate  agree  to  tlie  same. 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  to  the  title  of  the  bill,  and  agree  at  the  same. 

Feed  A.  Hartley,  Jr., 
Gerald  W.  Landis, 
Graham  A.  Bardex, 
Managers  on  the  Part  of  the  House. 

Robert  A.  Taft, 
Allen  J.  Ellender, 
Irving  M.  Ives, 
Joseph  H.  Ball, 

Managers  on  the  Part  of  the  Senate. 


STATEMENT  OF  THE  MANAGERS  ON  THE  PART  OF  THE 

HOUSE 

The  managers  on  the  part  of  the  House  at  the  conference  on  the 
disagreeing  votes  of  the  two  Houses  on  the  amendments  of  the  Senate 
to  the  bill  (H.R.  3020)  to  prescribe  fair  and  equitable  rules  of  conduct 
to  be  observed  by  labor  and  management  in  their  relations  with  one 
another  which  affect  commerce,  to  protect  the  rights  of  individual 
workers  in  their  relations  with  labor  organizations  whose  activities 
affect  commerce,  to  recognize  the  paramount  public  interest  in  labor 
disputes  affecting  commerce  that  endanger  the  public  health,  safety, 
Of  welfare,  and  for  other  purposes,  submit  the  following  statement  in 
explanation  of  the  effect  of  the  action  agreed  upon  by  the  conferees 
and  recommended  in  the  accompanying  conference  report : 

SHORT  TITLE 

The  House  bill  provided  that  it  was  to  be  cited  as  the  "Labor- 
Management  Relations  Act,  1947".  The  Senate  amendment  (sec.  504) 
provided  that  it  was  to  be  cited  as  the  "Federal  Labor  Relations  Act 
of  1947".  The  conference  agreement  adopts  the  short  title  of  the  Plouse 
bill. 

DECLARATION  OF  POLICY 

The  House  bill  (sec.  1  (b) )  contained  an  over-all  declaration  of 
policy  covering  all  of  the  various  matters  dealt  with  in  the  bill.  There 
was  no  corresponding  over-all  declaration  of  policy  in  the  Senate 
amendment.  The  conference  agreement  contains  the  declaration  of 
policy  of  the  House  bill,  with  one  omission.  One  of  the  policies  de- 
clared in  the  Plouse  bill  was  to  encourage  the  peaceful  settlement  of 
labor  disputes  affecting  commerce  by  giving  the  employees  themselves 
a  direct  voice  in  the  bargaining  arrangements  with  their  employers. 
Since  under  the  conference  agreement  the  provisions  relating  to  a 
secret  ballot  on  the  employer's  last  offer  of  settlement  (as  will  be  here- 
after explained)  are  not  made  mandatory,  this  paiticular  item  lias 
been  omitted  from  the  over-all  declaration  of  policy  in  the  conference 
agreement. 

TITLE   I — AMENDMENT   OF   NATIONAL   LABOR  RELATIONS   ACT 

Both  the  House  bill  and  the  Senate  amendment  in  title  I  amended 
the  National  Labor  Relations  Act  in  numerous  respects. 

In  amending  section  1  of  the  National  Labor  Relations  Act  (the 
policy  thereof)  the  House  bill  omitted  from  the  present  law  all  of  the 
so-called  findings  of  fact,  some  of  which  have  been  so  severely  criti- 
cized as  being  inaccurate  and  entirely  one-sided.  The  Senate  amend- 
ment rewrote  the  findings  and  policies  contained  in  section  1  of  the 
National  Labor  Relations  Act  so  that  those  findings  will  not  hereafter 
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constitute  an  indictment  of  all  employers.  At  the  same  time  the  Sen- 
ate amendment  inserted  in  the  findings  of  fact  a  paragraph  to  the 
effect  that  experience  has  demonstrated  that  certain  practices  by  some 
labor  organizations  have  the  elTect  of  burdening  commerce  through 
strikes  and  other  forms  of  industrial  unrest  or  through  concerted 
activities  which  impair  the  interest  of  the  public  in  the  free  flow  of 
connnerce.  Senate  amendment  further  declared  the  elimination  of  such 
practices  to  be  a  necessary  condition  to  the  assurance  of  the  rights 
herein  guaranteed.  Thus  under  the  Senate  amendment  the  findings 
and  policies  of  the  amended  National  Labor  Relations  Act  are  to  be 
"two-sided."  The  conference  agreement  adopts  the  provisions  of  the 
Senate  amendment  in  this  respect. 

DEFINITIONS 

Section  2  of  the  National  Labor  Relations  Act  contains  definitions 
of  the  terms  used  therein.  Both  the  House  bill  and  the  Senate  amend- 
ment amended  section  2. 

(1)  Person. — In  defining  the  term  "person,"  the  House  bill  added 
labor  organizations  to  the  definition  contained  in  existing  law  m 
order  tliat  there  might  be  no  question  but  that  labor  organizations 
were  ixj  be  considered  as  persons  within  the  meaning  of  the  new, 
amended  act.  The  Senate  amendment  also  added  labor  organizations 
to  the  definition  of  "person,"  but  included  in  addition  there  to  their- 
officers  and  employees  or  members.  Since  officers,  employees,  and 
members  of  labor  organizations  are  individuals,  and  the  term  "per- 
son" already  is  defined  to  include  individuals,  the  conference  commit- 
tee deemed  it  unnecessary  to  include  officers,  employees,  and  members 
of  labor  organizations  in  specific  terms,  and  thus  the  conference  agree- 
ment adopts  the  definition  of  person  contained  in  the  House  bill, 

(2)  Employer. — In  defining  the  term  "employer,"  the  House  bill 
changed  the  definition  of  existing  law  in  the  following  respects : 

(A)  Under  existing  law  "employer"  is  defined  to  mclude  any 
person  acting  in  the  interest  of  an  employer.  The  House  bill 
changed  this  so  as  to  include  as  an  employer  only  persons  acting 
as  agents  of  an  employer.  This  was  done  for  the  reason  that 
the  Board  has  on  numerous  occasions  held  an  employer  respon- 
sible for  the  acts  of  subordinate  employees  and  others  although 
not  acting  within  the  scope  of  any  authority  from  the  employer, 
real  or  apparent. 

(B)  The  House  bill  excluded  from  the  definition  of  "employer" 
instrumentalities  of  the  United  States. 

(C)  The  House  bill  also  excluded  from  the  definition  of  "em- 
ployer" all  religious,  charitable,  scientific,  and  educational  orga- 
nizations not  organized  or  operated  for  profit. 

The  Senate  amendment  changed  the  definition  of  "employer"  con- 
tained in  existing  law  in  but  two  respects : 

(A)  The  Senate  amendments  excluded  from  the  definition  of 
"employer"  nonprofit  corporations  and  associations  operating 
hospitals. 

(B)  The  Senate  amendment  also  provided  that  for  the  pur- 
ppses  of  section  9  (b)  of  the  Labor  Act  (the  section  authorizing 
the  Board  to  determine  the  appropriate  collective  bargaining 
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unit)  the  term  "employer"  was  not  to  include  a  group  of  em- 
ployers unless  tliey  had  voluntarily  associated  themselves  together 
for  the  purposes  of  collective  bargainmg. 

The  conference  agreement  follows  the  provisions  of  the  House 
bill  in  the  matter  of  agents  of  an  employer,  and  follows  the  Senate 
amendment  in  the  matter  of  exclusion  of  nonprofit  corporations  and 
associations  operating  hospitals.  The  other  nonprofit  organizations 
excluded  under  the  House  bill  are  not  specifically  excluded  in  the 
conference  agreement,  for  only  in  exceptional  circumstances  and  in 
connection  with  purely  commercial  activities  of  such  organizations 
have  any  of  the  activities  of  such  organizations  or  of  their  employees 
been  considered  as  affecting  commerce  so  as  to  bring  them  within 
the  scope  of  the  National  Labor  Relations  Act.  In  the  case  of  instru- 
mentalities of  the  United  States,  the  conference  agreement  limits  the 
exclusion  to  wholly  owned  Government  corporations  and  to  Federal 
Eeserve  banks,  the  latter  for  the  reason  that  such  banks,  by  their 
issuance  of  currency  and  their  acting  as  fiscal  agents  of  the  Treasury, 
perform  a  vital  governmental  function.  The  treatment  in  the  Senate 
amendment  of  the  term  "employer"  for  the  purposes  of  section  9  (b) 
is  omitted  from  the  conference  agreement,  since  it  merely  restates  the 
existing  practice  of  the  Board  in  the  fixing  of  bargaining  units  con- 
taining employees  of  more  than  one  employer,  and  it  is  not  thought 
that  the  Board  will  or  ought  to  change  its  practice  in  this  respect. 

(3)  Employ ee. — The  House  bill  changed  the  definition  of  "em- 
ployee' contained  in  the  existing  law  in  several  respects : 

(A)  Under  the  existing  definition  of  "employee"  the  Board 
has  treated  employees  striking  for  wages,  hours,  or  working  con- 
ditions differently  from  employees  striking  because  of  an  alleged 
unfair  labor  practice  on  the  part  of  the  employer.  In  the  former 
case  the  Board  has  said  that  the  individual  striker  retains  his 
status  as  an  emploj^ee  under  the  act  only  until  he  is  replaced, 
whereas  in  the  latter  case  the  Board  has  said  that  the  individual 
striker  retains  his  status  as  an  employee  so  long  as  the  labor  dis- 
pute is  "current".  This  Board  practice  has  had  the  effect  of  treat- 
ing more  favorably  employees  striking  to  remedy  practices  for 
wliicli  the  Xational  Labor  Eelations  Act  itself  provides  a  peaceful 
administrative  remedy,  than  employees  who  are  striking  merely 
to  better  their  terms  of  employment.  The  House  bill  in  the  defini- 
tion of  employee  provided  in  specific  terms  that  these  two  classes 
of  striking  employees  should  be  treated  in  the  same  fashion,  i.e., 
they  were  to  retain  their  employee  status  until  replaced. 

(B)  The  House  bill  excluded  supervisors  from  the  definition 
of  "employee." 

(C)  The  House  bill  also  excluded  from  the  definition  of  "em- 
ployee" any  individual  engaged  in  "agricultural  labor",  as  that 
term  is  defined  for  the  purposes  of  the  Social  Security  Act  taxes. 

(D)  The  House  bill  excluded  from  the  definition  of  "employee" 
individuals  having  the  status  of  independent  contractors.  Al- 
though independent  contractors  can  in  no  sense  be  considered  to 
be  emplovees,  the  Supreme  Court  in  N.  L.  R.  B.  v.  Hearst  Publi- 
cations, inc.  (1944),  322  U.  S.  Ill,  held  that  the  ordinary  tests  of 
the  law  of  agency  could  be  ignored  by  the  Board  in  determining 
whether  or  not  particular  occupational  groups  were  "employees" 
within  the  meaning  of  the  Labor  Act.  Consequently  it  refused 
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to  consider  the  question  of  whether  certain  categories  of  persons 
whom  the  Board  had  deemed  to  be  "en^ployees"  were  not  in  fact 
and  in  law  really  independent  contractors. 

(E)   The  House  bill  contained  a  clarifying  provision  to  the 
effect  that  no  individual  was  to  be  considered  an  employee  for 
the  purpose  of  the  act  unless  he  was  employed  by  an  employer 
as  defined  in  the  act. 
In  defining  "employee",  the  Senate  amendment  followed  the  pro- 
visions of  existing  law  with  three  exceptions : 

(A)  The  Senate  amendment  excluded  supervisors  from  the 
definition  of  "employee". 

(B)  The  Senate  amendment  excluded  "individuals  employed 
in  agriculture"  as  distinguished  from  the  existing  exemption  of 
individuals  employed  as  "agricultural  laborers". 

(C)  The  Senate  amendment  excluded  individuals  employed  by 
any  person  subject  to  the  Railway  Labor  Act  (one  of  the  cate- 
gories of  persons  not  treated  as  employers  for  the  purposes  of 
the  act) . 

The  conference  agreement  in  general  follows  the  provisions  of  the 
Senate  amendment,  with  the  following  exceptions : 

(A)  Since  the  matter  of  the  "agricultural"  exemption  has  for 
the  past  2  years  been  dealt  with  in  the  Appropriation  Act  for 
the  N'ational  Labor  Relations  Board,  the  conference  agreement 
does  not  disturb  existing  law  in  this  respect. 

(B)  The  conference  agreement  follows  the  provisions  of  the 
House  bill  in  excluding  from  the  defuiition  of  "employee"  all 
individuals  employed  by  persons  who  do  not  come  within  the 
definition  of  "employers,"  not  limiting  this  exclusion,  as  did 
the  Senate  amendment,  to  employees  of  persons  subject  to  the 
Railway  Labor  Act. 

(C)  The  conference  agreement  does  not  contain  the  specific 
provisions  of  the  House  bill  dealing  with  the  status  of  "unfair 
labor  practice"  strikers.  Since  the  different  treatment  of  unfair 
labor  practice  strikers  and  economic  strikers  is  simply  a  practice 
of  the  Board  which  the  Board  can  change  within  the  framework 
of  the  existing  law,  it  was  thought  by  the  House  managers  that 
the  Board  should  be  given  an  opportunity  to  change  this  practice 
itself  rather  than  needlessly  complicating  the  definition  of  the 
term  "employee." 

In  the  National  Silver  Comjxmy  case  (71  N.  L.  R.  B.  87) 
(1946),  at  least  one  member  of  the  Board  thought  that  the 
Board's  policy  should  be  to  so  use  its  powers  as  to  encourage 
employees  and  their  organizations  to  use  the  peaceful  procedures 
under  the  act  instead  of  resorting  to  the  strike  weapon.  Such  a 
policy  would  seem  to  be  more  in  accord  with  the  stated  purpose 
of  the  act. 

(D)  The  conference  agreement  follows  the  House  bill  in  the 
matter  of  persons  having  the  status  of  independent  contractors. 

(4)  The  terms  "representative",  "labor  organization",  "commerce", 
"affecting  commerce",  and  "unfair  labor  practice"  were  the  same  in 
both  the  House  bill  and  the  Senate  amendments.  The  conference  agree- 
ment does  not  make  anv  chano-e  in  these  defuiitions. 
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(5)  The  House  bill  omitted  the  definition  which  is  contained  in 
existing  law  of  the  term  "labor  dispute"  since  a  definition  of  that  term 
was  not  considered  necessary  under  the  structure  of  the  House  bill. 
The  Senate  amendment  contahied  the  definition  contained  in  the  exist- 
ing law.  The  conference  agreement  follows  tlie  provision  of  the  Senate 
amendment  in  this  respect. 

(6)  The  definitions  in  the  House  bill  and  in  the  Senate  amendment 
relating  to  the  Board  and  the  administration  of  the  act  are  hereafter 
discussed  in  connection  with  the  explanation  of  the  conference  agree- 
ment dealing  with  section  3  of  the  National  Labor  Relations  Act. 

(7)  The  House  bill  contains  a  definition  of  the  term  "bargain  col- 
lectively" for  the  purposes  of  the  duties  imposed  on  both  parties  in  the 
amended  section  8  of  the  Labor  Act  to  bargain  collectively  with  the 
other.  By  reason  of  a  number  of  decisions  of  the  Board,  which  in 
effect  required  an  employer  to  make  or  offer  concessions  to  show  that 
he  was  bargaining  in  good  faith,  the  House  definition  proposed  an 
objective  test  for  determining  what  constituted  bargaining  collectively. 
It  required  first  that  the  parties  follow  the  procedure  specified  in  an 
agreement  between  the  parties  if  such  an  agreement  was  in  effect,  and, 
if  no  such  agreement  was  in  effect,  discussion  between  the  parties  at  a 
stated  number  of  meetings  of  the  various  proposals  and  counterpro- 
posals. If  agreement  was  reached  the  agreement  was  to  be  put  in 
writing.  Neither  party  was  to  be  required  to  reach  an  agreement,  ac- 
cept any  proposal  or  counterproposal  or  submit  counterproposals. 

In  addition,  neither  party  was  to  be  required,  under  his  duty  to 
bargain  collectively,  to  discuss  any  matter  other  than  those  (which 
were  set  out  in  detail  in  the  House  bill)  which  the  Llouse  considered 
to  be  within  the  proper  scope  of  compulsory  bargaining. 

As  part  of  the  procedure  of  collective  bargaining," the  House  bill 
required  that  the  employees  themselves,  in  a  secret  ballot,  vote  on 
the  question  of  whether  to  reject  the  employer's  last  offer  of  settlement, 
and  made  it  a  violation  of  the  duty  to  bargain  to  call  a  strike  or  lock- 
out unless  upon  such  ballot  a  majority  of  the  employees  eligible  to 
vote  were  in  favor  of  such  rejection. 

The  Senate  amendment  did  not,  in  the  definition  section,  contain 
any  definition  of  "collective  bargaining"',  but  did  contain  (sec.  8(d)) 
a  provision  stating  what  collective  bargaining  was  to  consist  of  for 
the  purposes  of  section  8.  It  was  stated  as  the  performance  of  the 
mutual  obligation  of  the  parties  to  meet  at  reasonable  times  and  confer 
in  good  faith  with  respect  to  wages,  hours,  and  other  terms  and  condi- 
tions of  ernployment,  or  with  respect  to  the  negotiation  of  an  agree- 
ment, or  with  respect  to  any  question  arising  thereunder ;  and  the  exe- 
cution of  a  written  contract  incorporating  any  agreement  reached  if 
desired  by  either  party.  This  mutual  obligation  was  not  to  compel 
either  party  to  agree  to  a  proposal  or  require  the  making  of  any  con- 
cession. Hence,  the  Senate  amendment,  while  it  did  not  prescribe  a 
purely  objective  test  of  what  constituted  collective  bargaining,  as  did 
the  House  bill,  had  to  a  veiy  substantial  extent  the  same  effect  as  the 
House  bill  in  this  regard,  since  it  rejected,  as  a  factor  in  determining 
good  faith,  the  test  of  making  a  concession  and  thus  prevented  the 
Board  from  determining  the  merits  of  the  positions  of  the  parties. 

The  Senate  amendment  also  required,  as  part  of  the  bargaining 
procedure,  that  no  party  to  any  collective  bargaining  contract  should 
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termiiicate  or  modify  the  contract  unless  the  party  desiring  such  ter- 
mination or  modification  (A)  served  a  written  60-day  notice  of  the 
proposed  termination  or  modification  on  the  other  party,  (B)  offered 
to  meet  and  confer  with  tlie  other  party  with  respect  thereto,^  (C) 
notified  the  Federal  Mediation  and  Conciliation  Service  (a  new  inde- 
pendent agency  later  discussed)  within  30  days  after  such  notice  of 
the  existence  of  the  dispute,  if  agreement  had  not  been  reached  by 
tJiat  time,  and  (D)  continued  in  full  force  and  effect,  without  strike 
or  lock-out,  all  the  terms  and  conditions  of  the  existing  contract  for  a 
period  of  60  days  after  the  notice  of  desired  termination  or  modifica- 
tion was  given  or  until  the  expiration  date  of  the  contract,  whichever 
occurred  later. 

An  employee  who  engaged  in  a  strike  within  the  60-day  period  just 
described  lost  his  status  as  an  employee  of  the  particular  employer 
for  the  purposes  of  sections  8,  9,  and  10  of  the  act. 

The  conference  agreement,  like  the  Senate  amendment,  does  not 
contain  a  definition  as  such  of  "collective  bargaining",  but  does,  in 
section  8(d)  of  the  amended  Labor  Act,  contain  provisions  similar 
to  those  of  the  Senate  amendment,  with  certain  clarifying  changes. 
One  of  the  important  changes  is  the  inclusion  of  a  provision  indicating 
that  the  duty  to  bargain  is  not  to  be  construed  as  requiring  either  party 
to  discuss  or  agree  to  any  modification  of  the  terms  and  conditions 
contained  in  a  contract  for  a  fixed  period,  if  such  modification  is  to 
become  eft'ective  Ijefore  such  terms  and  conditions  can  be  reopened 
under  the  provisions  of  the  contract.  In  addition,  the  conference 
agreement  omits  from  the  Senate  amendment  words  that  were  con- 
tained therein  which  might  have  been  construed  to  require  compul- 
soiy  settleinent  of  grievance  disputes  and  other  disputes  over  the 
interpretation  or  application  of  the  contract. 

(8)  Supervisors. — As  heretofore  stated,  both  the  House  bill  and  the 
Senate  amendment  excluded  supervisors  from  the  indi^'iduals  who  are 
to  be  considered  employees  for  the  purposes  of  the  act.  The  House 
bill  defined  as  "supervisors",  however,  certain  categories  of  employees 
who  were  not  treated  as  supervisors  under  the  Senate  amendment. 
These  were  generally  (A)  certain  personnel  who  fix  the  amount  of 
wages  earned  by  other  employees,  such  as  inspectors,  checkers,  weigh- 
masters,  and  time-study  personnel,  (B)  labor  relations  personnel, 
police,  and  claims  personnel,  and  (C)  confidential  employees.  The 
Senate  amendment  confined  the  definition  of  "supervisor"  to  individ- 
uals general  1}^  regarded  as  foremen  and  persons  of  like  or  higher  rank. 

The  conference  agreement,  in  the  definition  of  "supervisor,"  limits 
such  term  to  those  individuals  treated  as  supervisors  under  the  Senate 
amendment.  In  the  case  of  persons  working  in  the  labor  relations, 
personnel  and  employment  departments,  it  was  not  thought  necessary 
to  make  specific  provision,  as  was  done  in  the  House  bill,  since  the 
Board  has  treated,  and  presumably  will  continue  to  treat,  such  persons 
as  outside  the  scope  of  the  act.  This  is  the  prevailing  Board  practice 
with  respect  to  such  people  as  confidential  secretaries  as  well,  and  it 
was  not  the  intention  of  the  conferees  to  alter  this  practice  in  any 
respect.  The  conference  agreement  does  not  treat  time-study  per- 
sonnel or  guards  as  supervisors,  as  did  the  House  bill.  Since,  however, 
time-study  emploj-ees  may  qualify  as  professional  personnel,  the 
special  provisions  of  the  Senate  amendment   (hereafter  discussed) 
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applicable  with  respect  to  professional  employees  will  cover  many  in 
this  category.  In  the  case  of  guards,  the  conference  agreement  does 
not  permit  the  certification  of  a  labor  organization  as  the  bargaining 
representative  of  guards  if  it  admits  to  membership,  or  is  affiliated 
with  any  organization  that  admits  to  membership,  employees  other 
than  guards.  The  provision  dealing  with  the  certification  of  bargain- 
ing units  for  guards  is  dealt  with  in  section  9(b)  of  the  conference 
agreement,  and  the  individuals  who  are  to  be  considered  as  guards 
therein  set  forth. 

(9)  The  House  bill  did  not  contain  any  definition  of  the  term 
"professional  employee,"  but  section  9(f)(2)  thereof  gave  profes- 
sional personnel  and  other  distinguishable  groups  of  emploj^ees  an 
opportunity  to  exclude  themselves  from  larger  bargaining  units  in 
which  it  was  proposed  that  they  be  included.  The  Senate  amendment 
accorded  a  similar  treatment  to  professional  employees  and  defined 
the  term.  This  definition  in  general  covers  such  persons  as  legal,  engi- 
neering, scientific  and  medical  personnel  together  with  their  junior 
professional  assistants.  The  conference  agreement  contains  the  same 
definition  of  "professional  employee"  as  that  contained  in  the  Senate 
amendment,  and  accords  to  this  category  the  same  treatment  which 
was  provided  for  them  in  section  9  (f )  (3)  of  the  House  bill. 

(10)  Since  the  terms  "sympathy  strike,"  "illegal  boycott,"  "juris- 
dictional strike,"  "monopolistic  strike,"  and  "featherbedding  practice" 
do  not  appear  as  such  in  the  conference  agreement,  the  definitions  of 
them  are  omitted  and  the  treatment  of  the  matters  covered  thereby  are 
discussed  in  connection  with  the  appropriate  sections  of  the  conference 
agreement. 

(11)  As  heretofore  stated,  the  conference  agreement  does  not  con- 
tain any  definition  of  "agricultural  laborer,"  "agriculture"  or  "agri- 
cultural labor."  This  matter  has  previously  been  discussed  in  con- 
nection with  the  definition  of  "employees"  in  the  House  bill,  the  Senate 
amendment,  and  the  conference  agreement. 

(12)  The  conference  agreement  contains  in  the  definition  section  a 
rule  to  be  applied  for  the  purpose  of  determining  when  a  person  is  act- 
ing as  an  "agent"  of  another  person  so  as  to  make  such  other  person 
responsible  for  his  acts.  A  provision  having  the  same  effect  was  con- 
tained in  section  12  of  the  House  bill,  under  which  the  Norris-La- 
Guardia  Act  was  made  inapplicable  in  connection  with  certain  activi- 
ties dealt  with  in  that  section.  One  of  the  provisions  of  that  act  which 
was  thus  made  inapplicable  was  section  6  thereof,  which  provides  that 
no  employer  or  labor  organization  participating  or  interested  in  a 
labor  dispute  shall  be  held  responsible  for  the  "unlawful"  acts  of  its 
agents  except  upon  clear  proof  of  actual  authorization  of  the  particu- 
lar acts  performed,  or  subsequent  ratification  thereof  after  laiOAvledge. 
Hence,  under  the  conference  agreement,  as  under  the  House  bill,  both 
employers  and  labor  organizations  will  be  responsible  for  the  acts  of 
their  agents  in  accordance  with  the  ordinary  common  law  rules  of 
agency  (and  only  ordinary  evidence  will  be  required  to  establish  the 
agent's  authority). 

ADMINISTRATION 

The  House  bill  (sees.  3,  4,  and  102)  abolished  the  existing  National 
Labor  Relations  Board,  created  a  new  board  of  three  members,  not 
more  than  two  of  whom  were  to  be  members  of  the  same  political 
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party,  and  limited  the  ne\Y  Board  to  the  performance  of  the  quasi- 
judicial  functions  under  the  act.  The  investigating  and  prosecuting 
functions  under  the  act  were  to  be  performed  by  an  Administrator, 
a  new  independent  office  which  was  created  by  section  4  of  the  House 
bill.  The  Senate  amendment  (sec.  3  of  the  amended  Labor  Act) 
retained  the  existing  Board  but  increased  its  membership  to  seven  and 
provided  that  the  Board  could  assign  its  duties  to  groups  of  not  less 
than  three  members  each.  The  conference  agreement  (sec.  3  (a)) 
retains  the  existing  Board  but  increases  its  membership  to  five.  Of 
the  two  additional  members,  who  are  to  be  appointed  by  the  President, 
l)y  and  with  the  advice  and  consent  of  the  Senate,  one  is  to  be  appointed 
for  a  term  of  2  years  and  one  for  a  term  of  5  years.  The  conference 
agreement  does  not  make  provision  for  an  independent  agency  to 
exercise  the  investigating  and  prosecuting  functions  under  the  act,  but 
does  provide  that  there  shall  be  a  General  Counsel  of  the  Board,  who 
is  to  be  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  for  a  term  of  4  years.  The  General  Counsel  is  to  have 
general  supervision  and  direction  of  all  attorneys  employed  by  the 
Board  (excluding  the  trial  examiners  and  the  legal  assistants  to  the 
individual  members  of  the  Board),  and  of  all  the  officers  and  em- 
ployees in  the  Board's  regional  offices,  and  is  to  have  the  final  authority 
to  act  in  the  name  of,  but  independently  of  any  direction,  control,  or 
review  by.  the  Board  in  respect  of  the  investigation  of  charges  and  the 
issuance  of  complaints  of  unfair  labor  practices,  and  in  respect  of  the 
prosecution  of  such  complaints  before  the  Board.  He  is  to  have,  in 
addition,  such  other  duties  as  the  Board  may  prescribe  or  as  may  be 
provided  by  law.  By  this  provision  responsibility  for  what  takes 
place  in  the  Board's  regional  offices  is  centralized  in  one  individual, 
who  is  ultimately  responsible  to  the  President  and  Congress. 

The  House  bill,  in  the  section  providing  for  the  Administrator, 
provided  that  the  regional  directors  and  the  chief  regional  attorneys 
were  to  be  appointed  by  the  President  with  the  advice  and  consent 
of  the  Senate.  It  was  believed  that  better  administration  will  result 
in  having  responsibility  lodged  in  one  person  rather  than  having  it 
diffused  through  numerous  regional  directors  and  regional  attorneys, 
and  the  conference  agreement  omits  this  provision. 

Section  4  of  the  conference  agreement  provides  that  each  member 
of  the  Board  and  the  General  Comisel  of  the  Board  shall  receive  a 
salary  at  the  rate  of  $12,000  per  annum.  This  section  also  provides 
that  the  Board  may  not  employ  any  attorneys  for  the  purpose  of  re- 
viewing transcripts  of  hearings  or  preparing  drafts  of  opinions,  with 
the  exception  that  any  attorney  employed  for  assignment  as  a  legal 
assistant  to  any  Board  member  may,  for  such  member,  review  tran- 
scripts and  prepare  such  drafts.  There  was  a  provision  in  the  House 
bill  and  also  in  the  Senate  amendment  having  the  same  effect.  This 
section  of  the  conference  agreement  also  provides  that  no  trial  ex- 
aminer's report  can  be  reviewed  either  before  or  after  its  publication 
by  any  person  other  than  a  member  of  the  Board  or  his  legal  assistant, 
and  in  addition  trial  examiners  are  prohibited  from  advising  or  con- 
sulting with  the  Board  with  respect  to  exceptions  taken  to  their  find- 
ings, rulings,  or  recommendations.  A  similar  provision  was  contained 
in  the  Senate  amendment,  but  there  was  no  such  provision  in  the  House 
bill.  The  combination  of  the  provisions  dealing  with  the  authority  of 
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the' General  Counsel,  the  provision  abolishing  the  Board's  review  divi- 
sion, and  the  provisions  relating  to  the  trial  examiners  and  their  re- 
ports effectively  limits  the  Board  to  the  performance  of  quasi- judicial 
functions. 

Section  5  of  the  conference  agreement  is  the  same  as  section  5  of  the 
existing  National  Labor  Kelations  Act  and  also  section  5  of  the 
amended  Labor  Act  in  the  Senate  amendment.  Section  5  of  the 
amended  Labor  Act  in  the  House  bill  had  the  same  effect  insofar  as 
the  Board  was  concerned,  but  its  provisions  were  also  applicable  to 
the  Administrator  which,  as  heretofore  stated,  is  not  provided  for  in 
the  conference  agreement. 

Section  6  of  the  conference  agreement  gives  the  Board  general  power 
to  prescribe  regulations  necessary  to  carry  out  the  provisions  of  the 
act.  There  was  a  similar  provision  in  section  6  of  the  amended  Labor 
Act  in  the  House  bill  and  also  in  the  Senate  amendment.  The  only 
change  in  this  section  from  existing  law  is  the  insertion  of  the  words 
"in  the  manner  j)rescribed  by  the  Administrative  Procedure  Act".  This 
insertion  appeared  in  the  House  bill  but  not  in  the  Senate  amendment. 
It  is  made  to  assure  that  the  subsequent  amendment  of  the  National 
Labor  Relations  Act  without  changing  this  section  will  not  supersede 
the  general  rules  prescribed  in  the  Administrative  Procedure  Act 
which  are  now  applicable  to  the  Board's  powers  to  promulgate 
regulations. 

RIGHTS    OF    EMPLOYEES 

Both  the  House  bill  and  the  Senate  amendment  in  amending  the 
National  Labor  Relations  Act  preserved  the  right  under  section  7  of 
that  act  of  employees  to  self-organization,  to  form,  join,  or  assist  any 
labor  organization,  and  to  bargain  collectively  through  representatives 
of  their  own  choosing  and  to  engage  in  other  concerted  activities  for 
the  pui^ose  of  collective  bargaining  or  other  mutual  aid  or  protection. 
Tlie  Plouse  bill,  liowever,  made  two  changes  in  that  section  of  the  act. 
Firsi,  it  was  stated  specifically  that  the  rights  set  forth  were  not  to 
be  considered  as  including  the  right  to  commit  or  participate  in  un- 
fair labor  practices,  unlawful  concerted  activities,  or  violations  of 
collex?tive  bargaining  contracts.  Second^  it  was  specifically  set  forth 
that  employees  were  also  to  have  the  right  to  refrain  from  self- 
organization,  etc.,  if  they  chose  to  do  so. 

The  first  change  in  section  7  of  the  act  made  by  the  House  bill  was 
inserted  by  reason  of  early  decisions  of  the  Board  to  the  effect  that 
the  language  of  section  7  protected  concerted  activities  regardless  of 
their  nature  or  objectives.  An  outstanding  decision  of  this  sort  was  the 
one  involving  a  '*sit  down"  strike  wherein  the  Board  ordered  the  re- 
instatement of  employees  who  engaged  in  this  unlawful  acti\nty.  Later 
the  Board  ordered  the  reinstatement  of  certain  employees  whose  con- 
certed activities  constituted  mutiny.  In  both  of  the  above  instances, 
however,  the  decision  of  iho:  Board  was  reversed  by  the  Supreme  Court. 
More  recently,  a  decision  of  the  Board  ordering  the  reinstatement  of 
individuals  who  had  engaged  in  mass  picketing  was  reversed  by  the 
Circuit  Court  of  Appeals  {Indiana  Desk  Co.  v.  N.L.R.B.,  149  Fed. 
(2d)  987)  (1944). 

Thus  the  courts  have  firmly  established  the  rule  that  under  the 
existing  provisions  of  section  7  of  the  National  Labor  Relations  Act, 
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emploj'ees  are  not  given  any  right  to  engage  in  unlawful  or  otlier  im- 
proper conduct.  In  its  most  recent  decisions  the  Board  has  been  con- 
sistently applying  the  principles  established  by  the  courts.  For  ex- 
ample, in  the  Anipriran  Neins  Company  case  (55  N.L.R.B.  1302) 
(1944)  the  Board  held  that  employees  had  no  right  which  was  pro- 
tected under  the  act  to  strike  to  compel  an  employer  to  violate  the 
wage  stabilization  laws.  Again,  in  the  ScuUin  Steel  case  (65  N.L.R.B. 
1294)  and  in  the  Dyson  case  (decided  February  7,  1947),  the  Board 
held  that  strikes  in  violation  of  collective  bargaining  contracts  were 
not  concerted  activities  protected  by  the  act,  and  refused  to  reinstate 
employees  discharged  for  engaging  in  such  activities.  In  the  second 
Thompson  Products  case  (decided  Februai-y  21,  1947)  the  Board  held 
that  strikes  to  compel  the  employer  to  violate  the  act  and  rulings  of 
tlie  Board  thereunder  were  not  concerted  activities  protected  by  the 
provisions  of  section  7.  The  reasoning  of  these  recent  decisions  appears 
to  have  had  the  effect  of  overruling  such  decisions  of  the  Board  as 
that  in  Mattel-  of  Berkshire  Emtting  MRJs  (46  N.L.R.B.  955  (1943) ), 
wherein  the  Board  attempted  to  distinguish  between  what  it  con- 
sidered as  major  crimes  and  minor  crimes  for  the  purpose  of  deter- 
mining what  employees  were  entitled  to  reinstatement. 

By  reason  of  the  foregoing,  it  was  believed  that  the  specific  pro- 
visions in  the  House  bill  excepting  unfair  labor  practices,  unlawful 
concerted  activities,  and  violation  of  collective  bargaining  agreements 
from  the  protection  of  section  7  were  unnecessary.  Moreover,  there 
was  real  concern  that  the  inclusion  of  such  a  provision  might  have  a 
limiting  effect  and  make  improper  conduct  not  specifically  mentioned 
subject  to  the  protection  of  the  act. 

In  addition,  other  provisions  of  the  conference  agreement  deal  with 
this  particular  problem  in  general  terms.  For  example,  in  the  decla- 
ration of  policy  to  the  amended  National  Labor  Relations  Act 
adopted  by  the  conference  committee,  it  is  stated  in  the  new  paragraph 
dealing  with  improper  practices  of  labor  organizations,  their  officers, 
and  members,  that  the  "elimination  of  such  practices  is  a  necessary 
condition  to  the  assurance  of  the  rights  herein  guaranteed."  This  in 
and  of  itself  demonstrates  a  clear  intention  that  these  undesirable 
concerted  activities  are  not  to  have  any  protection  under  the  act,  and 
to  the  extent  that  the  Board  in  the  past  has  accorded  protection  to 
such  activities,  the  conference  agreement  makes  such  protection  no 
longer  possible.  Furthei-more,  in  section  10  (c)  of  the  amended  act, 
as  proposed  in  the  conference  agreement,  it  is  specifically  provided 
that  no  order  of  the  Board  shall  require  the  reinstatement  of  any 
individual  or  the  payment  to  him  of  any  back  pay  if  such  individual 
was  suspended  or  discharged  for  cause,  and  this,  of  course,  applies 
with  equal  force  whether  or  not  the  acts  constituting  the  cause  for  dis- 
charge were  committed  in  connection  with  a  concerted  activity.  Again, 
inasmuch  as  section  10  (b)  of  the  act,  as  proposed  to  be  amended  by 
the  conference  agreement,  requires  that  the  rules  of  evidence  appli- 
cable in  the  district  courts  shall,  so  far  as  practicable,  be  followed  and 
applied  by  the  Board,  proof  of  acts  of  unlawful  conduct  cannot  here- 
after be  limited  to  proof  of  confession  or  conviction  thereof. 

The  second  change  made  by  the  House  bill  in  section  7  of  the  act 
(which  is  carried  into  the  conference  agreement)  also  has  an  important 
bearing  on  the  kinds  of  concerted  activities  which  are  protected  by 
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section  7.  That  provision,  as  heretofore  stated,  provides  that  employees 
are  also  to  have  the  right  to  refrain  from  joining  in  concerted  activities 
with  their  fellow  employees  if  they  choose  to  do  so.  Taken  in  conjunc- 
tion with  the  provisions  of  section  8  (h)  (1)  of  the  conference  agree- 
ment (which  will  be  hereafter  discussed) ,  wherein  it  is  made  an  unfair 
labor  practice  for  a  labor  organization  or  its  agents  to  restrain  or 
coerce  employees  in  the  exercise  of  rights  guaranteed  in  section  7,  it  is 
apparent  that  many  forms  and  varieties  of  concerted  activities  which 
the  Board,  particularly  in  its  early  days,  regarded  as  protected  by  the 
act  will  no  longer  be  treated  as  having  that  protection,  since  obviously 
persons  who  engage  in  or  support  unfair  labor  practices  will  not  enjoy 
immunity  under  the  act. 

UNFAIR    LABOR    PRACTICES 

Both  the  House  bill  and  the  Senate  amendment  amended  section 
8  of  the  National  Labor  Relations  Act  by  adding  thereto  unfair 
labor  practices  on  the  part  of  labor  organizations.  The  practices 
which  under  existing  law  are  treated  as  unfair  labor  practices  on 
the  part  of  the  employer  were  changed  in  only  two  respects  by  the 
House  bill  and  in  only  one  respect  by  the  Senate  amendment,  as  will 
hereafter  appear. 

Neither  the  House  bill  nor  the  Senate  amendment  changed  the 
first  unfair  labor  practice  on  the  part  of  an  employer,  namely,  inter- 
fering with,  restraining,  or  coercing  employees  in  the  exercise  of 
their  rights  guaranteed  in  section  7.  WTiat  these  rights  are  has  already 
been  discussed.  The  conference  agreement  contains  the  provisions  of 
the  House  bill  and  the  Senate  amendment  in  this  respect. 

The  House  bill  amended  section  8(2)  of  the  present  National  Labor 
Relations  Act — the  provision  making  it  an  unfair  labor  practice  for  an 
employer  to  dominate  the  formation  or  administration  of  labor  orga- 
nizations— for  the  purpose  of  according  some  protection  to  labor  orga- 
nizations which  were  not  affiliated  with  one  of  the  national  or  interna- 
tional labor  organizations.  This  provision  of  the  House  bill  had  the 
effect  of  permitting  an  employer  to  do  the  same  kinds  of  things  for  in- 
dependent unions  which  the  Board  has  permitted  him  to  do  for  the 
affiliated  unions.  The  Senate  amendment  did  not  change  the  words  of 
section  8(2)  in  existing  law. 

There  were  contained,  however,  in  both  the  House  bill  and  the  Senate 
amendment — in  the  amendments  to  sections  9  and  10  of  the  Labor 
Act — provisions  requiring  the  Board  to  treat  independent  unions  in  the 
same  manner  in  which  it  treats  unions  which  are  affiliated  with  or  con- 
stitute units  of  labor  organizations  national  or  international  in  scope. 
These  provisions  acted  as  a  limitation  on  the  power  of  the  Board  in 
holding  activities  to  be  unfair  labor  practices  under  section  8(a)  (2) 
of  the  House  bill  and  the  Senate  amendment.  The  Board  has,  for  exam- 
ple, in  the  case  of  affiliated  unions  permitted  employers  to  provide 
bulletin  boards  in  their  plants  for  the  union's  use,  to  give  union  officials 
preferred  treatment  in  laying  off  workers  and  calling  them  back,  and 
to  allow  shop  stewards  without  losing  pay  to  confer  not  only  with  the 
employer  but  with  the  employees  as  well,  and  to  transact  other  union 
business  in  the  plant.  The  Board  has  not  permitted  the  employer  to  do 
the  same  things  for  nonaffiliated  unions,  and  it  was  the  purpose  of  the 
House  provision  to  provide  for  equality  of  treatment  in  this  respect. 
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Since  this  matter  is  adequately  dealt  with  in  the  provisions  in 
sections  9  and  10,  the  conference  agreement  omits  the  provisions  of 
the  House  bill  which  amended  section  8  (2)  of  the  existing  law,  and 
adopts  the  provisions  of  the  Senate  amendment. 

Both  the  House  bill  and  the  Senate  amendment,  in  rewriting  the 
present  provisions  of  section  8  (3)  of  the  act,  abolished  the  closed 
shop.  The  union  shop  and  maintenance  of  membership,  however, 
were  permitted  both  under  the  House  bill  (sec.  8  (d)  (4) )  and  under 
the  Senate  amendment  (proviso  to  sec.  8  (a)  (3)).  The  House  bill 
and  the  Senate  amendment  differed  in  the  required  procedures  for 
securing  the  union  shop  or  maintenance  of  membersliip.  These  dif- 
ferences will  be  hereafter  discussed.  The  conference  agreement  adopts 
the  language  of  the  Senate  amendment  in  section  8  (a)  (3)  of  the 
Labor  Act  with  one  clarifying  omission.  Under  the  provisions  of  the 
conference  agreement  an  employer  is  permitted  to  enter  into  an  agree- 
ment with  a  labor  organization  (not  established,  maintained,  or  as- 
sisted by  any  action  defined  as  an  unfair  labor  practice)  whereby  the 
employer  agrees  that  he  will  employ  only  employees  who  on  and 
after  thirty  days  from  the  date  of  their  employment  (or  from  the 
date  of  the  agreement,  if  that  is  later)  are  members  of  the  labor  orga- 
nization concerned.  This  permission,  however,  is  granted  only  if,  upon 
the  most  recent  election  held  under  later  provisions  of  the  conference 
agreement  (sec.  9  (e) ) ,  a  majority  of  the  employees  in  the  bargaining 
unit  in  question  eligible  to  vote  have  authorized  the  union  to  make 
such  an  agreement. 

As  a  protection  to  the  individual  worker  against  arbitrary  action 
by  the  union,  it  is  further  provided  that  an  employer  is  not  justified 
in  discriminating  against  an  emplo3^ee  with  respect  to  whom  the 
employer  has  reason  to  believe  membership  in  the  union  was  not  avail- 
able on  the  same  terms  as  those  generally  applicable  to  other  members, 
or  with  respect  to  whom  the  employer  has  reason  to  believe  member- 
ship was  denied  or  terminated  for  reasons  other  than  failure  of  the 
employee  to  tender  the  periodic  dues  and  the  initiation  fees  uniformly 
required  as  a  condition  of  acquiring  or  retaining  membership.  In 
determining  whether  membership  was  available  on  the  same  terms 
as  those  generally  applicable  to  other  members,  it  must  be  borne  in 
mind  that  in  some  unions  the  dues  and  initiation  fees  of  persons  who 
became  members  many  years  ago  may  have  been  more  or  less  than 
those  cun-ently  in  effect,  or  the  terms  or  conditions  of  membership 
may  have  been  different.  The  conference  agi-eement  hence  does  not 
contemplate  availability  of  membership  on  the  same  terms  as  those 
applicable  to  all  of  the  members,  nor  does  it  disturb  arrangements 
in  the  nature  of  those  approved  by  the  Board  in  Larus  &,  Brother  Go. 
(62  N.L.R.B.  1075  (1945)). 

Neither  the  House  bill  nor  the  Senate  amendment  changed  tlie 
wording  of  the  provisions  of  section  8  (4)  of  the  existing  act,  and 
the  conference  agreement  in  section  8  (a)  (4)  follows  the  provisions 
of  existing  law.  The  same  is  true  in  the  case  of  section  8  (5)  of  existing 
law  which  makes  it  an  unf a-ir  labor  practice  for  an  employer  to  refuse 
to  bargain  collectively  with  the  representative  of  his  employees,  sub- 
ject to  the  provisions  of  section  9(a). 

The  Senate  amendment  contained  a  provision  which  does  not  ap- 
pear in  section  8  of  existing  law.  This  provision  would  have  made  it 
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an  unfair  labor  practice  to  violate  the  terms  of  a  collective  bargain- 
ing agreement  or  an  agreement  to  submit  a  labor  dispute  to  arbitra- 
tion. The  conference  agreement  omits  this  provision  of  the  Senate 
amendment.  Once  parties  have  made  a  collective  bargaining  contract 
the  enforcement  of  that  contract  should  be  left  to  the  usual  processes 
of  the  law  and  not  to  the  National  Labor  Kelations  Board. 

UNFAIR  LABOR  PR.\CTICES  OF  LAUOR  ORGANIZATIONS 

Both  the  House  bill  and  the  Senate  amendment  defined,  in  a  new 
section  8(b)  of  the  National  Labor  Relations  Act,  unfair  labor  prac- 
tices on  the  part  of  labor  organizations  and  their  agents.  The  Plouse 
bill  also  made  the  unfair  labor  practices  described  unfair  labor  prac- 
tices on  the  part  of  employees. 

LTnder  the  House  bill  the  following  unfair  labor  practices  were  set 
forth : 

(1)  Intimidating  practices  to  interfere  with  the  exercise  by 
employees  of  rights  guaranteed  in  section  7  or  to  compel  or  seek 
to  compel  any  individual  to  be  a  member  of  a  labor  organization. 

(2)  To  refuse  to  bargain  collectively  with  the  employer. 

(3)  To  call  or  participate  in  any  strike  or  other  concerted  inter- 
ference with  an  employer's  operations,  an  object  of  which  was  to 
compel  the  emj^loyer  to  accede  to  the  inclusion  in  a  collective  bar- 
gaining agreement  of  matters  which  under  the  House  bill  were 
not  treated  as  within  the  proper  scope  of  compulsory  bargaining. 

Under  the  new  section  8(d)  of  the  Senate  amendment,  the  fol- 
lowing unfair  labor  practices  on  the  part  of  labor  organizations  and 
their  agents  were  defined : 

(1)  To  restrain  or  coerce  employees  in  the  exercise  of  rights 
guaranteed  in  section  7,  or  to  restrain  or  coerce  an  employer  in 
the  selection  of  his  representatives  for  collective  bargaining  or 
the  adjustment  of  grievances.  This  provision  of  the  Senate 
amendment  in  its  general  terms  covered  all  of  the  activities  which 
were  proscribed  in  section  12(a)(1)  of  the  House  bill  as  un- 
lawful concerted  activities  and  some  of  the  activities  which  were 
proscribed  in  the  other  paragraphs  of  section  12(a).  Wliile  these 
restraining  and  coercive  activities  did  not  have  the  same  treat- 
ment under  the  Senate  amendment  as  under  the  corresponding 
provisions  of  the  House  bill,  participation  in  them,  as  explained 
in  the  discussion  of  section  7,  is  not  a  protected  activity  under 
the  act.  Under  the  House  bill,  these  activities  could  be  enjoined 
upon  suit  by  a  private  employer,  specific  provision  was  made 
for  suits  for  damages  on  the  part  of  any  pei-son  injured  thereby, 
and  employees  participating  therein  were  subject  to  deprivation 
of  their  rights  under  the  act.  The  conference  agreement  while 
adopting  section  8(b)(1)  of  the  Senate  amendment,  does  not 
by  specific  terms  contain  any  of  these  sanctions,  but  an  employee 
who  is  discharged  for  participating  in  them  will  not,  as  ex- 
plained in  the  discussion  of  section  7,  be  entitled  to  reinstatement. 
Furthermore,  since  in  section  302(b),  unions  are  made  suable, 
unions  that  engage  in  these  practices  to  the  injury  of  another 
may  subject  themselves  to  liability  under  ordinary  principles 
of  law.  Then,  too,  under  the  provisions  of  section  10  (k)  of  the 
conference  agreement  the  Board  can  seek  a  temporary  injunction 
enjoining  these  practices  pending  its  decision  on  the  merits. 
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In  applying  section  8(1)  of  the  existing  law,  the  Board  has 
not  held  to  be  unfair  labor  practices  acts  which  constituted  "inter- 
ference" that  did  not  also  constitute  restraint  or  coercion.  Sec- 
tion 8(1)  of  the  present  law  is  written  in  broad  terms,  and  only 
by  long  continued  administrative  practice  has  its  scope  been 
adequately  and  properly  defined.  Concern  has  heretofore  been 
expressed  as  to  whether  such  practice  would  carry  over  into  a 
corresponding  provision  of  the  new  section  8(b)(1),  and  pre- 
sumably because  of  this  concern  the  words  "interference  with" 
were  omitted  from  the  proposed  new  section.  Omission  of  these 
words  from  the  proposed  new  section  was  not,  however,  intended 
to  broaden  the  scope  of  section  8(a)(1)  as  heretofore  defined 
by  the  long-continued  practice  of  the  Board. 

(2)  To  discriminate  against  an  employee  to  whom  membership 
in  a  labor  organization  has  been  denied  or  terminated  on  some 
groimd  other  than  nonpayment  of  dues  or  initiation  fees.  The 
purpose  of  this  provision  of  the  Senate  amendment  was  obvious. 

(3)  To  refuse  to  bargain  collectively  with  an  employer,  pro- 
vided the  labor  organization  is  the  representative  of  his  employees 
subject  to  section  9(a).  This  provision  of  the  Senate  amendment 
imposed  upon  labor  organizations  the  same  duty  to  bargain  which 
under  section  8(a)(5)  of  the  Senate  amendment  was  imposed 
upon  employers.  What  bargaining  consists  of  has  already  been 
discussed  supra. 

(4)  To  engage  in,  or  induce  or  encourage  the  employees  of  any 
employer  to  engage  in,  a  strike  or  a  concerted  refusal  to  use, 
manufacture,  process,  transport,  or  otherwise  handle  or  work  on 
any  goods,  articles,  materials,  or  commodities,  or  to  perform  any 
services  in  the  course  of  their  employment,  if  the  purpose  thereof 
was  to  force  the  doing  of  certain  things.  The  proscribed  purposes 
or  objectives  were  described  in  clauses  (A),  (B),  (C),  and  (D) 
of  this  provision  of  the  Senate  amendment. 

Under  clause  (A)  strikes  or  boycotts,  or  attempts  to  induce 
or  encourage  such  action,  were  made  unfair  labor  practices  if  the 
purpose  was  to  force  an  employer  or  other  person  to  cease  using, 
selling,  handling,  transporting,  or  otherwise  dealing  in  the  prod- 
ucts of  another,  or  to  cease  doing  business  with  any  other  person. 
Thus  it  was  made  an  unfair  labor  practice  for  a  union  to  engage 
in  a  strike  against  employer  A  for  the  purpose  of  forcing  that 
employer  to  cease  doing  business  with  employer  B.  Similar  it 
would  not  be  lawful  for  a  union  to  boycott  employer  A  because 
employer  A  uses  or  otherwise  deals  in  the  goods  of,  or  does  busi- 
ness with,  employer  B. 

Clause  (B)  of  this  provision  of  the  Senate  amendment  covered 
strikes  and  boycotts  conducted  for  the  purpose  of  forcing  another 
employer  to  recognize  or  bargain  with  a  labor  organization  that 
has  not  been  certified  as  the  exclusive  representative.  It  is  to  be 
observed  that  the  primary  strike  for  recognition  (without  a  Board 
certification)  was  not  prohibited.  ^Moreover,  strikes  and  boyr'otts 
for  recognition  were  not  prohibited  if  the  union  had  been  certified 
as  the  exclusive  representative. 

Strikes  and  boycotts  having  as  their  purpose  forcing  any  em- 
ployer to  disregard  his  obligation  to  recognize  and  bargain  with 


1068 

a  certified  union  and  in  lieu  thereof  to  bargain  with  or  recognize 
another  union  were  made  unfair  labor  practices  under  clause  (C) . 
Clause  (D)  covers  strikes  or  boycotts  having  as  their  purpose 
forcing  an  employer  to  assign  work  tests  to  members  of  one  union 
when  he  has  assigned  them  to  members  of  another  union.  If  the 
employer  against  whom  the  strike  or  boycott  was  directed  was 
failing  to  conform  to  a  determination  of  the  Board  fixing  the 
representation  of  employees  performing  the  work  tests,  then  the 
strike  or  boj^cott  was  not  an  unfair  labor  practice. 

The  matter  covered  by  section  8(b)  (4)  in  the  Senate  amend- 
ment were  dealt  within  section  12  of  the  House  bill  and  in  the 
definitions  of  illegal  boycott  and  jurisdictional  strike. 

The  conference  agreements  adopts  the  provisions  of  the  Senate 
amendment  with  clarifying  changes,  and  with  one  addition  to 
the  category  of  unlawful  objectives.  Under  the  conference  agree- 
ment a  strike  or  boycott  to  force  an  employer  or  self-employed 
person  to  become  a  member  of  a  labor  organization  will  be  treated 
in  the  same  manner  as  other  boycotts. 

(5)  To  violate  the  terms  of  a  colective  bargaining  agreement 
to  submit  a  labor  dispute  to  arbitration. 
From  the  above  description  of  the  House  bill  and  the  Senate  amend- 
ment dealing  with  mif  air  labor  practices  on  the  part  of  labor  organiza- 
tions and  their  agents,  it  is  apparent  the  Senate  amendment  was 
broader  in  its  scope  than  the  corresponding  provisions  of  the  House 
bill.  The  conference  agreement  adopts  the  pro\'isions  of  the  Senate 
amendment  with  the  following  changes  therein : 

(1)  Section  8(b)  (2)  is  expanded  so  as  to  prohibit  all  attempts 
by  a  labor  organization  or  its  agent  to  cause  an  employer  to  dis- 
criminate against  an  employee  in  violation  of  section  8(a)(3). 
The  latter  section,  as  heretofore  explained,  prohibits  an  employer 
from  discriminating  against  an  employee  by  reason  of  his  mem- 
bership or  nonmembership  in  a  labor  organization,  except  to  the 
extent  that  he  obligates  himself  to  do  so  under  the  terms  of  a 
permitted  union  shop  or  maintenance  of  membership  contract. 
This  provision  contained  in  the  conference  agreement  would,  for 
example,  prevent  a  labor  organization  from  seeking  to  compel 
an  employer  to  hire  only  union  foremen  or  to  discharge  foremen 
who  were*^  not  members  of  the  union,  and  in  this  respect  it  covers 
matters  which,  among  others,  were  dealt  with  under  section  12  of 
the  House  bill. 

(2)  A  provision  which  was  contained  in  the  Senate  amend- 
ment in  section  8(b)  (2),  designed  to  prevent  an  employer  from 
discriminating  against  an  employee  covered  by  a  union  shop  agree- 
ment, who  had  been  expelled  from  the  union  for  activities  in 
behalf  of  another  representative,  is  omitted  as  unnecessary  since 
there  is  nothing  in  the  conference  agreement  which  permits  an 
employer  to  discriminate  against  an  employee  who  has  been  ex- 
pelled for  this  reason. 

(3)  Section  8(b)  (4)  of  the  conference  agreement  has  been  ex- 
panded to  cover  a  matter  which  was  covered  by  section  12  of  the 
House  bill,  namely,  concerted  activity  by  a  union  or  its  agents  to 
compel  an  employer  or  self-employed  person  to  become  a  member. 

(4)  Two  additional  unfair  labor  practices  are  added  which  were 
not  contained  in  the  Senate  amendment  but  were  contained  in 
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the  House  bill.  The  first  would  make  it  an  unfair  labor  practice 
for  a  labor  organization  or  its  agents  having  in  effect  a  permitted 
union  shop  or  maintenance  of  membership  agreement  to  require 
the  payment  of  an  initiation  fee  in  an  amount  which  the  Board 
finds  excessive  or  discriminatory  under  all  the  circumstances.  A 
similar  provision,  though  broader  in  its  scope,  was  contained  in 
section  8(c)  (2)  of  the  amended  Labor  Act  in  the  House  bill.  It 
is  also  made  an  unfair  labor  practice  for  a  labor  organization 
or  its  agents  to  cause  or  attempts  to  cause  an  employer  to  pay  any 
money  or  thing  of  value,  in  the  nature  of  an  exaction,  for  services 
which  are  not  performed  or  not  to  be  performed.  This  provision 
derives  from  the  provisions  of  the  House  bill  relating  to  "feather- 
bedding"  practices. 

(5)  Both  the  House  bill  and  the  Senate  amendment  contained 
provisions  designed  to  protect  the  right  of  both  employers  and 
labor  organizations  to  free  speech.  The  conference  agreement 
adopts  the  prov-isions  of  the  House  bill  in  this  respect  with  one 
change  derived  from  the  Senate  amendment.  It  is  provided  that 
expressing  any  views,  argument,  or  opinion  or  the  dissemination 
thereof,  whether  in  written,  printed,  graphic,  or  visual  form,  is 
not  to  constitute  or  be  evidence  of  an  unfair  labor  practice  if 
such  expression  contains  no  threat  of  force  or  reprisal  or  promise 
of  benefit.  The  practice  which  the  Board  has  had  in  the  past  of, 
using  speeches  and  publications  of  employers  concerning  labor 
organizations  and  collective  bargaining  arrangements  as  evi- 
dence, no  matter  how  irrelevant  or  immaterial,  that  some  later 
act  of  the  employer  had  an  illegal  purpose  gave  rise  to  the  neces- 
sity for  this  change  in  the  law.  The  purpose  is  to  prote<;t  the 
right  of  free  speech  when  what  the  employer  says  or  writes  is 
not  of  a  threatening  nature  or  does  not  promise  a  prohibited 
favorable  discrimination. 

(6)  Section  8  (d)  (2)  of  the  amended  Labor  Act  in  the  House 
bill  contains  a  provision  which  is  found  in  section  8  (2)  of  the 
existing  law  and  in  section  8  (a)  (2)  of  the  Senate  amendment 
and  the  conference  agreement.  This  provides  that  an  employer 
is  not  to  be  prohibited  from  permitting  employees  to  confer  with 
him  during  working  houi's  without  loss  of  time  or  pay.  This 
contemplates  payment  not  only  to  individual  employees  but  also 
to  employees  acting  in  a  representative  capacity  in  conferring 
with  the  employer. 

Section  8  (d)  (3)  of  the  amended  Labor  Act  in  the  House  bill 
provided  that  nothing  in  the  act  was  to  be  construed  as  prohibiting 
an  employer  from  forming  or  maintaining  a  committee  of  employees 
and  discussing  with  it  matters  of  mutual  interest,  if  the  employees 
did  not  have  a  bargaining  representative.  This  provision  is  omitted 
from  the  conference  agreement  since  the  act  by  its  terms  permits 
individual  employees  and  groups  of  employees  to  meet  with  the 
employer  and  section  9  (a)  of  the  conference  agreement  permits 
employers  to  answer  their  grievances. 

Section  8  (c)  of  the  House  bill  contained  detailed  provisions  deal- 
ing with  the  relations  of  labor  organizations  with  their  members.  One 
of  the  more  important  provisions  of  this  section — that  limiting  the 
initiation  fees  which  a  labor  organization  may  impose  where  a  per- 
mitted union  shop  or  maintenance  of  membership  agreement  is  in 
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effect- -is  included  in  the  conference  agreement  (sec.  8  (b)  (5))  and 
lias  alread}^  been  discussed.  The  other  parts  of  this  subsection  are 
omitted  from  the  conference  agreement  as  unfair  labor  practices,  but 
section  9  (f )  (6)  of  the  conference  agreement  requires  labor  organiza- 
tions to  make  periodic  reports  with  respect  to  many  of  these  matters 
as  a  condition  or  certification  and  other  benefits  under  the  act. 

Section  8  (d)  of  the  conference  agreement  (stating  what  constitutes 
collective  bargaining)  has  been  discussed  supra  in  connection  with 
the  treatment  of  the  definition  of  "collective  bargaining",  which  was 
contained  in  the  House  bill. 

REPRESENTATIVES   AND   ELECTIONS 

Except  in  one  respect,  neither  the  House  bill  nor  the  Senate  amend- 
ment made  any  change  in  the  provisions  of  section  9  (a)  of  the  exist- 
ing act  (excluding  minor  textual  changes).  That  section  of  existing 
law  provides  that  rei^resentatives  designated  or  selected  for  the  pur- 
pose of  collective  bargaining  by  a  majority  of  the  employees  in  a 
unit  appropriate  for  that  purpose  are  to  be  the  exclusive  representa- 
tives of  all  of  the  employees  in  such  unit  for  collective  bargaining.  The 
existing  law  further  provides  that  an  individual  employee  or  group 
of  employees  will  have  the  right  at  any  time  to  present  grievances  to 
their  emploj^er.  But,  as  pointed  out  in  the  committee  report  on  the  bill 
in  the  House,  this  provision  has  not  been  construed  by  the  Board  as 
authorizing  the  employer  to  settle  grievances  thus  presented. 

Both  the  House  bill  and  the  Senate  amendment  amended  section 
9  (a)  of  the  existing  law  to  specifically  authorize  employers  to  settle 
grievances  presented  by  individual  employees  or  groups  of  employees, 
so  long  as  the  settlement  is  not  inconsistent  with  any  collective  bargain- 
ing contract  in  effect.  The  Senate  amendment  contained  a  further 
pro^dso,  however,  to  the  effect  that  the  bargaining  representative  be 
given  opportunity  to  be  present  at  the  adjustment  of  such  grievances. 

The  conference  agreement  follows  the  x)i"ovisions  of  the  Senate 
amendment. 

Section  9  (b)  of  the  existing  law — under  which  the  Board  is  given 
power  to  decide  the  unit  which  is  appropriate  for  the  purpose  of  col- 
lective bargaining — was  amended  both  by  the  House  bill  and  the  Sen- 
ate amendment.  In  the  Senate  amendment  the  limitations  which  were 
described  on  the  Board's  powers  in  establishing  such  units  were  con- 
tained in  a  proviso  to  section  9(b),  while  in  the  House  bill  the  applica- 
ble limitations  were  contained  in  section  9(f). 

Under  section  9  (f )  of  the  House  bill  the  powers  of  the  Board  were 
circumscribed  as  follows : 

(1)  With  certain  exceptions,  the  Board  was  prevented  from 
certifying  as  the  representative  of  employees  of  one  employer 
a  representative  that  had  been  certified  as  the  representative  of 
employees  of  a  competing  employer.  It  was  this  provision  of  the 
House  bill  which,  among  others,  dealt  with  the  question  of  indus- 
try-wide bargaining.  It  is  omitted  from  the  conference  agree- 
ment. 

(2)  Under  section  9  (f)  (2)  in  the  House  bill  provision  was 
made,  upon  application  of  any  interested  person,  for  a  separate 
ballot  for  any  craft,  de£)artment,  trade,  calling,  profession,  or 
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other  distmgiiishable  group,  and  the  Board  was  directed  to  ex- 
chide  any  such  group  from  the  bargaining  unit  proposed  to  be 
established  if  less  than  a  majority  of  the  employees  in  it  who 
cast  ballots  voted  for  the  representative  certified  by  the  Board  for 
the  rest  of  the  unit.  The  Board  has  heretofore,  under  the  so-called 
''Globe  doctrine"  (3  N.L.R.B.  294  (1937))  provided  for  separate 
ballots  for  crafts  and  it  sometimes  applies  the  same  principle  to 
groups  other  than  crafts.  It  also  regularly  excludes  from  larger 
units  groups  and  individuals  whose  circumstances  differ  mate- 
rially from  those  of  the  more  numerous  members  of  the  unit.  The 
provisions  of  section  9  (f )  (2)  of  the  House  bill  were  designed  to 
establish  this  principle  in  the  law  itself  and  broaden  its  applica- 
tion so  as  to  give  to  groups  of  employees  having  common  char- 
acteristics and  interests  different  from  those  of  the  more  numerous 
members  of  a  proposed  unit  a  greater  freedom  of  choice  in  select- 
ing their  representatives  than  has  heretofore  been  permitted. 

The  conference  agreement,  in  section  9  (c)  (2),  covers  in  specific 
terms  the  matter  of  crafts  and  professional  employees.  In  the 
case  of  the  former  the  conference  agreement  provides  that  the 
Board  cannot  decide  that  a  craft  unit  is  inappropriate  for  collec- 
tive bargaining  on  the  ground  that  a  different  unit  has  been  estab- 
lished by  a  prior  Board  determination,  miless  a  majority  of  the 
employees  in  the  proposed  craft  unit  vote  against  separate  repre- 
sentation. In  the  case  of  the  latter  the  Board  cannot  include  both 
professional  employees  and  em_ployees  who  are  not  professional 
employees  in  the  same  unit,  unless  a  majority  of  the  professional 
employees  vote  for  inclusion  therein. 

Neither  the  omission  from  the  conference  agreement  of  section 
9  (f)  (2)  of  the  House  bill,  nor  the  particular  limitations  on  the 
power  of  the  Board  under  section  9  (b)  of  the  conference  agree- 
ment, are  intended  to  indicate  that  only  in  the  specified  cases 
should  the  Board  establish  separate  units  or  exclude  employees 
from  units  for  which  it  certifies  representatives.  It  must  be  em- 
phasized that  one  of  the  principal  purposes  of  the  National  Labor 
Relations  Act  is  to  give  employees  full  freedom  to  choose  or  not  to 
choose  representatives  for  collective  bargaining.  As  has  already 
been  pointed  out  in  the  discussion  of  section  7,  the  conference 
agreement  guarantees  in  express  terms  the  right  of  employees  to 
refrain  from  collective  bargaining  or  concerted  activities  if  they 
choose  to  do  so.  This  additional  guaranty — recognizing  and 
protecting,  as  it  does,  the  rights  and  interests  of  individuals  and 
minorities — will,  it  is  believed,  through  wise  administration  result 
in  a  substantially  larger  measure  of  protection  of  those  rights 
when  bargaining  units  are  being  established  than  has  heretofore 
been  the  practice. 

The  conference  agreement,  in  section  9  (b),  contains  one  fur- 
ther provision  covering  a  particular  classification  of  employees 
who  were  dealt  with  in  the  House  bill  in  the  definition  of  "super- 
visor". Under  that  definition  individuals  employed  for  police 
duties  came  within  the  definition  of  "supervisor".  The  confer- 
ence agreement  represents  a  compromise  on  this  matter.  It  pro- 
vides that  the  Board  cannot  decide  that  any  unit  is  appropriate 
for  collective  bargaining  if  it  includes,  together  with  other  em- 
ployees, any  individual  employed  as  a  guard  to  enforce  against 
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employees  and  other  pei-soiis  rules  to  protect  property  belonging 
to  the  employer  or  for  which  the  employer  is  responsible,  or  to 
protect  the  safety  of  persons  on  the  employer's  premises.  It  is 
further  provided  that  no  labor  organization  can  be  certified  as  the 
representative  of  employees  in  a  bargaining  unit  of  guards  if  such 
organization  admits  to  membership,  or  is  affiliated  directly  or 
indirectly  with  an  organization  which  admits  to  membership, 
employees  other  than  guards. 

(3)  Under  section  9  (f )  (3)  in  the  House  bill  it  was  provided 
that,  in  determining  whether  a  unit  is  appropriate  for  collective 
bargaining,  the  extent  to  which  employees  had  organized  should 
not  be  controlling.  There  was  no  comparable  provision  in  the 
Senate  amendment.  The  conference  agreement,  in  section  9  (c), 
contains  this  provision  of  the  House  bill. 

(4)  Under  the  House  bill,  in  section  9  (f)  (4),  it  was  provided 
that  the  Board  was  to  apply  the  same  regulations  and  rules  of 
decision,  in  determining  whether  a  question  of  representation 
a  Sheeting  commerce  exists,  regardless  of  the  identity  of  the  person 
or  persons  filing  the  application  or  the  kind  of  relief  sought.  It 
was  further  provided  that  employees  were  not  to  be  denied  the 
right  to  designate  or  select  a  representative  of  their  own  choosing 
by  reason  of  an  order  of  the  Board  with  respect  to  such  repre- 
sentative or  its  predecessor  that  would  not  have  issued  in  similar 
circumstances  with  respect  to  a  labor  organization  national  or 
international  in  scope,  or  affiliated  with  such  an  organization. 
The  Senate  amendment,  in  section  9  (c)  (2) ,  contained  a  provision 
having  the  same  purpose.  Both  the  House  provision  and  the  Sen- 
ate provision  were  directed  to  the  practice  of  the  Board  in  denying 
employees  the  right  to  vote  for  independent  labor  organizations 
in  respect  of  which  orders  had  been  issued  by  the  Board  under 
section  8  (1)  or  8  (2)  finding  employer  domination,  where  under 
similar  circumstances  it  did  not  apply  the  same  rule  to  imions 
affiliated  with  one  of  the  national  labor  organizations.  Under  the 
House  bill  and  the  Senate  amendment  the  Board  was  directed  to 
apply  the  same  rules  to  both.  The  conference  agreement,  in  sec- 
tion 9  (c)  (2) ,  contains  a  provision  having  the  same  purpose  and 
effect. 

(5)  The  House  bill,  in  section  9  (f)  (5),  provided  a  new  rule 
for  run-off  elections.  A  run-off  was  not  permitted  unless  within 
60  days  following  the  first  election  a  representative  receiving  votes 
in  the  first  election  furnished  to  the  Board  satisfactory  evidence 
that  it  represented  more  than  50  precent  of  the  employees  in  the 
bargaining  unit  in  question.  The  run-off  was  to  be  between  such 
representative  and  no  representative.  The  Senate  amendment,  in 
section  9  (c)  (3),  directed  that,  where  a  run-off  election  was  con- 
ducted, the  ballot  should  provide  for  a  selection  between  the  two 
choices  receiving  the  largest  and  second  largest  number  of  valid 
votes  cast  in  the  previous  election.  The  conference  agreement 
adopts  the  provisions  of  the  Senate  amendment. 

(6)  Under  the  House  bill,  in  section  9  (f)  (6).  no  labor  or- 
ganization could  be  certified  if  one  or  more  of  its  national  or  inter- 
national officers,  or  one  or  more  of  the  officers  of  the  organization 
designated  on  the  ballot,  was  or  ever  had  been  a  member  of  the 
Communist  Party  or  by  reason  of  active  and  consistent  promotion 
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or  support  of  the  policies  of  the  Communist  Party  could  reason- 
ably be  regarded  as  being  a  member  of  or  affiliated  with  such 
party,  or  believed  in  or  was  or  ever  had  been  a  member  of  or  sup- 
ported any  organization  that  believed  in  or  taught,  the  overthrow 
of  the  United  States  Government  by  force  or  by  any  illegal  or 
unconstitutional  methods.  The  Senate  amendment,  in  section 
9(h),  contained  a  similar  provision,  differing  from  the  House  bill 
only  in  not  imposing  the  requirement  that  an  officer  "never  has 
been"  one  of  the  described  individuals.  The  conference  agreement, 
in  section  9  (h),  contains  a  provision  directed  to  this  problem 
covered  by  both  the  House  bill  and  the  Senate  amendment,  and 
provides  that  no  investigation  shall  be  made  by  the  Board  of  any 
question  affecting  commerce  concerning  the  representation  of  em- 
ployees raised  by  a  labor  organization  under  section  9  (c),  no 
union  shop  or  maintenance  of  membership  agreement  petition  can 
be  entertained  under  section  9  (e)  (1)  (hereafter  discussed),  and 
no  complaint  can  be  issued  pursuant  to  a  charge  made  by  labor 
organization  under  section  10  (b),  unless  there  is  on  file  with  the 
Board  an  affida^dt  executed  contemporaneously  or  within  the  pre- 
ceding 12-month  period  by  each  officer  of  the  labor  organization  in 
question  and  the  officers  of  any  national  or  international  labor 
organization  of  which  it  is  an  affiliated  or  constituent  unit,  that 
he  is  not  a  member  of  the  Communist  Party  or  affiliated  with  such 
party,  and  that  he  does  not  believe  in,  and  is  not  a  member  of, 
or  support,  any  organization  that  believes  in,  or  teaches,  the  over- 
throw of  the  Ignited  States  Government  by  force  or  by  any  illegal 
or  unconstitutional  methods.  The  provisions  of  section  35  A  of  the 
Criminal  Code  (prescribing  penalties  for  false  statements  made 
to  induce  official  action)  are  to  be  applicable  in  respect  to  such 
affidavits,  and  if  an  officer  of  a  labor  organization  files  a  false  affi- 
da^dt  with  the  Board,  he  will  be  subject  to  the  penalties  prescribed 
in  section  35  A  of  the  Criminal  Code. 

The  "ever  has  been"  test  that  was  included  in  the  House  bill  is 
omitted  from  the  conference  agreement  as  unnecessary,  since  the 
Supreme  Court  has  held  that  if  an  individual  has  been  proved 
to  be  a  member  of  the  Communist  Party  at  some  time  in  the  past, 
the  presumption  is  that  he  is  still  a  member  in  the  absence  of  proof 
to  the  contrary. 

(7)  Under  the  House  bill,  in  section  9(f)  (1),  it  was  provided 
that  no  election  could  be  directed  in  any  bargainiiig  unit  or  any 
subdivision  thereof  within  which,  in  the  preceding  12-month 
period,  a  valid  election  had  been  held,  except  upon  a  petition  by 
employees  requesting  "de-certification"  of  a  representative.  The 
Senate  amenchnent.  in  section  9(c)  (3),  contained  a  similar  provi- 
sion without  the  exception.  The  conference  agreement  adopts 
the  provisions  of  the  Senate  amendment.  The  Senate  amendment 
also  contained  a  pi'ovision  that  employees  on  strike  who  were  not 
entitled  to  reinstatement  should  not  be  permitted  to  vote  unless 
the  strike  involved  an  unfair  labor  practice  on  the  part  of  the 
employer.  This  provision  is  also  included  in  section  9(c)  of  the 
conference  agreement  with  the  "imless"  clause  omitted.  The 
inclusion  of  such  clause  would  have  had  the  effect  of  precluding 
the  Board  from  changing  its  present  practice  with  respect  to  the 
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treatment  of  "unfair  labor  practice"  strikers  as  distinguisliecl 
from  tliat  accorded  to  "economic"  strikers. 

(8)  Under  the  House  bill,  in  section  9(f)  (8),  it  was  provided 
that  if  a  new  representative  were  chosen  while  a  collective  bar- 
gaining agreement  was  in  effect  with  another  representative,  cer- 
tification of  the  new  representative  should  not  become  effective 
unless  such  new  representative  became  a  party  to  such  contract 
and  agreed  to  be  bound  by  its  terms  for  the  remainder  of  the 
contract  period.  Since  the  inclusion  of  such  a  provision  might 
give  rise  to  an  inference  that  the  practice  of  the  Board,  with 
respect  to  conducting  representation  elections  while  collective 
bargaining  contracts  are  in  effect,  should  not  be  continued,  it  is 
omitted  from  the  conference  agreement. 
Both  the  House  bill  and  the  Senate  amendment  in  section  9(c)  of 
the  amended  Labor  Act  provided  that  petitions  under  section  9  could 
be  filled  by  employees  or  labor  organizations  wishing  an  election  to 
designate  a  representative,  by  employees  or  labor  organizations  wish- 
ing to  provide  for  the  "de-certification"  of  an  existing  representative, 
and  by  an  employer  to  whom  a  representative  has  presented  a  claim 
requesting  recogiiition  as  the  representative  for  collective  bargaining. 
Investigations  of  such  petitions  under  the  House  bill  were  conducted 
by  tho  Administrator  provided  in  the  House  bill.  Under  the  Senate 
amendment  investigations  were  conducted  by  the  Board.  Both  under 
the  House  bill  and  the  Senate  amendment  if  there  was  reasonable  cause 
to  believe  that  a  question  of  representation  affecting  commerce  existed 
a  hearing  was  to  be  held.  Under  the  Senate  amendment  it  was  pro- 
vided that  such  hearing  could  be  conducted  by  an  officer  or  employee 
in  the  regional  office  who,  when  he  reported  to  the  Board  with  respect 
thereto,  was  prohil:)ited  from  making  any  recommendations.  Both 
the  House  bill  and  the  Senate  amendment  provided  that  if  the  Board 
found  upon  the  hearing  that  a  question  of  representation  existed  a 
secret  ballot  should  be  held  and  the  results  thereof  certifixed. 

The  conference  agreement,  in  section  9(c),  follows  the  provisions  of 
the  Senate  amendment,  most  of  which,  as  indicated,  were  also  con- 
tained in  the  House  bill.  The  remaining  portions  of  section  9(c)  of  the 
conference  agreement  have  already  been  discussed  in  connection  with 
the  treatment  of  the  provisions  which  were  contained  in  section  9(f) 
of  the  Plouse  liill. 

Section  9(d)  in  the  conference  agreement,  except  for  clerical 
changes,  is  the  same  as  section  9(e)  in  the  House  bill,  section  9(d)  in 
the  Senate  amendment,  and  section  9(cl)  of  existing  law. 

Section  9(g)  in  the  House  bill  provided  for  the  so-called  "union 
shop"  election.  Tliis  provision,  together  w-ith  the  provisions  of  section 
8(d)  (4)  in  the  House  bill,  provided  a  somewhat  different  procedure 
for  authorization  of  union  shop  and  maintenance  of  membership  con- 
tracts than  did  the  Senate  amendment.  Under  the  House  bill  the  em- 
ployer had  to  agree  to  a  union  shop  or  maintenance  of  membership 
provision  in  the  contract  before  an  election  with  respect  thereto  could 
be  held.  An  election  under  section  9  (g)  was  for  the  purpose  of  author- 
izing such  provision  to  be  carried  into  effect.  The  petition  for  the  elec- 
tion was  required  to  be  filed  under  oath  and  had  to  state  that  the  agree- 
ment of  the  employer  was  not  secured,  either  directly  or  indirectly,  by 
means  of  a  strike  or  a  threat  thereof.  The  provisions  of  the  agreement 
providing  for  a  union  shoj)  could  be  carried  out  only  if  upon  a  secret 
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ballot  taken  a  majority  of  all  of  the  employees  in  the  bargaining  unit 
in  question  voted  in  favor  thereof,  and  the  election  was  effective  only 
for  the  period  of  the  contract  in  which  the  union  shop  agreement  was 
included,  or  for  2  years  if  the  contract  vras  for  a  longer  period.  Under 
the  Senate  amendment  (sec.  9(e) )  the  "union  shop"  election  was  to  be 
held  for  the  purpose  of  authorizing  the  labor  organization  to  make  a 
union  shop  or  maintenance  of  membership  agreement  with  the  em- 
ployer and  did  not  have  the  effect  of  preventing  strikes  to  secure  such 
an  agreement.  Like  the  House  bill,  the  agreement  was  exempted  from 
the  general  prohibitions  of  section  8(a)  (3)  (prohibiting  discrimina- 
tion by  reason  of  membership  or  nonmembersliip  in  labor  organi,Ta- 
tions)  only  if  a  majority  of  the  employees  eligible  to  vote  had  author- 
ized the  labor  organization  in  question  to  make  such  an  agreement. 
Under  the  Senate  amendment,  once  this  authorization  had  bee  given, 
it  continued  in  effect  until,  upon  a  secret  ballot  conducted  as  a  result 
of  tlie  filing  of  a  ''de-authorization"  petition,  a  majortiy  of  the  em- 
ployees eligible  to  vote  had  not  voted  in  favor  of  the  authorization. 
As  in  the  case  of  the  representation  elections,  the  Senate  amendment 
in  section  9(e)  provided  that  no  election  in  respect  of  the  union  shop 
could  be  conducted  in  any  bargaining  unit  or  any  subdivision  thereof 
within  which,  in  the  preceding  12-month  period,  a  valid  election  had 
been  held. 

The  conference  agreement  (sec.  9(e))  follows  the  pattern  of  the 
Senate  amendment  with  two  clarifying  changes.  The  conference  agree- 
ment requires  that  the  petition  for  the  election  (which  includes  a ''de- 
authorization''  petition)  must  be  filed  by  or  on  behalf  of  not  less  than 
SO  percent  of  the  emplovees  in  the  bargaining  unit.  The  conference 
agreement  further  provides  that  the  Board  can  order  an  election  under 
these  provisions  only  if  no  question  of  representation  exists.  Tlie  par- 
ticular problem  dealt  with  in  this  latter  clarification  was  provided  for 
in  the  House  bill  by  the  requirement  that  only  certified  barsfaining 
agents  could  make  union  shop  agreements  and  petition  for  elections  to 
authorize  their  execution. 

Section  9  (f )  of  the  Senate  amendment  required  labor  organizations 
to  file  certain  information  and  financial  reports  with  the  Secretary  of 
Labor  in  order  to  be  eligible  for  certification  or  have  charges  processed 
in  their  behalf.  It  was  further  provided  that  copies  of  the  financial 
report  be  furnished  to  all  members  of  the  labor  organization.  Pro- 
vision was  made  that  such  information  be  kept  current  by  annual 
reports. 

The  House  bill  (sec.  303)  also  contained  a  provision  requiring  re- 
ports by  labor  organizations,  but  did  not  make  the  filing  of  such  reports 
a  condition  of  certification  or  other  benefits. 

The  conference  agreement  (sec.  9  (f)  and  (g) )  adopts  the  provisions 
of  the  Senate  amendment  with  three  changes  therein.  First^  the  filing 
of  the  information  and  reports  is  made  a  condition  of  eligibility  for 
requesting  a  union  shop  election,  in  addition  to  eligibility  for  filing 
petitions  for  representation  and  eligibility  for  making  changes- 
Second,  it  is  provided  that  not  only  the  particular  labor 
or  international  labor  organization  of  which  it  is  an  affiliate  or  con- 
stituent unit,  must  file  the  required  information  and  I'eports.  Thiirl, 
there  are  added  to  the  mattere,  with  respect  to  whirh  information  must 
be  filed,  detailed  statements  of,  or  reference  to,  the  provisions  of  the 


1076 

organization's  constitution  and  bylaws,  showing  the  procedure  fol- 
lowed with  respect  to  most  of  the  matters  which  were  covered  in 
section  8  (c)  in  the  House  bill  (the  section  dealing  with  the  relations 
between  labor  organizations  and  their  members) . 

PREVENTIOlSr   OP  UNFAIR   LABOR   PRACTICES 

Both  the  House  bill  and  the  Senate  amendment  in  section  10  pro- 
vided, as  does  section  10  of  the  present  act,  for  the  prevention  of  imfair 
labor  practices.  The  House  bill,  by  reason  in  part  of  division  of  func- 
tions l^etween  the  Board  and  the  Administrator  provided  for  therein, 
completely  recast  the  procedure  in  section  10.  It  also  made  a  number 
of  other  important  changes,  as  did  the  Senate  amendment.  The  treat- 
ment imder  the  conference  agi-eement  of  the  provisions  in  the  House 
bill  relating  to  the  Administrator  have  already  been  discussed.  The 
other  matters  dealt  with  in  section  10  of  the  House  bill  and  the  Senate 
amendment  are  treated  as  follows : 

(1)  Tlie  House  bill  omitted  from  section  10  (a)  of  the  existing  law 
the  language  providing  that  the  Board's  power  to  deal  with  unfair 
labor  practices  should  not  be  affected  by  other  means  of  adjustment 
or  prevention,  but  it  retained  the  language  of  the  present  act  which 
makes  the  Board's  jurisdiction  exclusive.  The  Senate  amendroent,  be- 
cause of  its  provisions  authorizing  temporary  injunctions  enjoining 
alleged  unfair  labor  practices  and  because  of  its  provisions  making 
unions  suable,  omitted  the  language  giving  the  Board  exclusive  juris- 
diction of  unfair  labor  practices,  but  retained  that  which  provides  that 
the  Board's  power  shall  not  be  affected  by  other  means  of  adjustment 
or  prevention.  The  conference  agreement  adopts  the  provisions  of 
the  Senate  amendment.  By  retaining  the  language  which  provides 
the  Board's  powers  under  section  10  shall  not  be  affected  by  other 
means  of  adjustment,  the  conference  agreement  makes  clear  tliat,  when 
two  remedies  exist,  one  before  the  Board  and  one  before  the  courts,  the 
remedy  before  the  Board  shall  be  in  addition  to,  and  not  in  lieu  of, 
6ther  remedies. 

(2)  The  Senate  amendment  contained  a  proviso  at  the  end  of  section 
10(a)  authorizing  the  Board  to  cede  jurisdiction  over  any  cases  in  any 
industry  to  State  and  Territorial  agencies,  subject  to  two  conditions : 
(a)  That  it  can  cede  jurisdiction  in  cases  arising  in  mining,  manufac- 
turing, communications,  and  transportation  only  when  the  employer's 
operations  are  predominantly  local  in  character,  and  (h)  that  it  may 
cede  jurisdiction  only  if  the  applicable  provisions  of  the  State  or  Ter- 
ritorial statute  and  the  rules  of  decision  thereunder  are  consistent  with 
the  corresponding  provisions  of  the  National  Act,  as  interpreted  and 
applied  by  the  Board  and  by  the  courts.  The  House  bill  contained  no 
provision  corresponding  with  the  proviso  of  section  10(a)  of  the 
Senate  amendment.  The  conference  agreement  adopts  tliis  proviso. 

(3)  Section  10(b)  of  the  amended  act  under  the  House  bill  con- 
templated that,  in  unfair  practice  cases,  the  Administrator  would 
investigate  charges,  issue  complaints,  and  prosecute  cases.  The  Senate 
amendment  did  not  contain  comparable  provisions.  As  previously 
noted,  the  conference  agreement  contemplates  that  these  duties  will  be 
performed  under  the  exclusive  and  independent  direction  of  the  Gen- 
eral Counsel  of  the  Board,  an  official  appointed  bj^  the  President  by 
and  with  the  advice  and  consent  of  the  Senate. 
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(4)  The  House  bill  provided  that  a  person  complained  of  in  an 
unfair  labor  practice  case  would  have  20  days  to  answer  the  complaint 
and  required  the  Board  to  give  not  less  than  15  days'  notice  of  hear- 
ings. The  Senate  amendment  made  no  change  in  existing  law  in  these 
respects.  The  conference  agreement  contains  the  provisions  of  the 
Senate  amendment  and  of  existing  law  in  these  respects. 

(5)  The  House  bill  provided,  in  section  10(b),  that  no  complaint 
should  issue  stating  a  charge  of  an  unfair  labor  practice  that  occurred 
more  than  6  months  before  the  charge  was  filed,  or  based  on  a  charge 
that  was  filed  more  than  6  months  before  the  complaint  issued.  The 
Senate  amendment  also  provided  that  no  complaint  should  issue  based 
upon  any  unfair  labor  practice  occurring  more  than  6  months  before 
the  filing  of  the  charge  and  the  service  of  a  copy  of  the  charge  upon 
the  person  against  whom  the  charge  was  made,  except  in  cases  of 
veterans,  who  received  special  treatment. 

The  provision  of  the  House  bill  that  required  that  the  complaint 
issue  within  6  months  after  the  filing  of  the  charge  was  designed  to 
forestall  the  accumulation  of  back-pay  claims  by  reason  of  delay  in 
prosecuting  cases.  Heretofore  this  delay  has  been  confined  chiefly  to 
one  regional  office  of  the  Board,  and  the  Board,  itself,  has  had  the 
practice  in  the  past  of  mitigating  such  claims  when  it  was  responsible 
for  delay.  Since  it  is  anticipated  that  the  increased  membership  of 
the  Board  and  other  changes  in  the  administrative  provisions  of  the 
act  will  expedite  the  Board's  business,  the  conference  agreement  omits 
the  provision  of  the  House  bill  respecting  the  time  within  which  a 
complaint  must  issue  after  a  charge  is  filed,  and  retains  the  language 
of  the  Senate  amendment  that  requires  that  charges  be  filed,  and  notice 
thereof  be  given,  within  6  months  after  the  acts  complained  of  have 
taken  place. 

(6)  The  House  bill  provided,  in  section  10  (b),  that  proceedings 
before  the  Board  should  be  conducted,  so  far  as  practicab^'^,  in  ac- 
cordance with  the  rules  of  evidence  applicable  in  the  district  courts  of 
the  United  States  under  the  rules  of  civil  procedure.  The  Senate 
amendment  retained  the  language  of  the  present  act.  which  provides 
that  the  rule-s  of  evidence  prevailing  in  the  courts  shall  not  be  con- 
trolling. The  reason  for  this  provision  in  the  House  bill  was  explained 
in  full  in  the  committee  report  on  the  bill.  If  the  Board  is  required,  so 
far  as  practicable,  to  act  only  on  legal  evidence,  the  substitution,  for 
example,  of  assumed  "expertness"  for  evidence  will  no  longer  be  possi- 
ble. The  conference  agreement  in  section  10  (c)  contains  this  provision 
of  the  House  bill. 

(7)  In  section  10  (c)  the  House  bill  provided  that  the  Board  should 
base  its  decisions  upon  the  "weight  of  the  evidence".  The  Senate 
amendment  retained  the  present  language  of  the  act,  peniiitting  the 
Board  to  rest  its  orders  upon  "all  the  testimony  taken".  The  conference 
agreement  provides  that  the  Board  shall  act  only  on  the  "preponder- 
ance" of  the  testimony — that  is  to  say,  on  the  weight  of  the  credible 
evidence.  Making  the  "preponderance"  test  a  statutory  requirement 
will,  it  is  believed,  have  important  effects.  For  example,  evidence 
could  not  be  considered  as  meeting  the  "preponderance"  test  merely  by 
the  drawing  of  "expert"  inferences  therefi'om,  where  it  would  not 
meet  that  test  otherwise.  Again,  the  Board's  decisions  should  show  on 
their  face  that  the  statutory  requirement  has  been  met — they  should 
indicate  an  actual  weighing  of  the  evidence,  setting  forth  the  reasons 
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for  believing  this  evidence  and  disbelieving  that,  for  according  greater 
weight  to  this  testimony  than  to  that,  for  drawing  this  inference  rather 
than  that.  Immeasurably  increased  respect  for  decisions  of  the  Board 
should  result  from  this  provision. 

(8)  In  section  10  (c)  both  the  House  bill  and  the  Senate  amendment 
incorporated  language  with  respect  to  the  Board's  remedial  orders 
in  cases  of  unfair  labor  practices  by  labor  organizations.  The  House 
bill  provided  that,  in  addition  to  ordering  respondents  to  cease  and 
desist  from  unfair  practices,  the  Board  could  order  employers  to  take 
affirmative  action  to  effectuate  the  purposes  of  the  act,  including-  rein- 
statement with  back  pay  for  employees  (a  provision  appearing  in 
the  present  act) ,  and  could  also  order  representatives  and  employees 
to  take  affirmative  action,  and  depri^'e  them  of  rights  under  the  act 
for  not  more  than  1  year.  The  Senate  amendment  did  not  contain  the 
provision  specifically'authorizing  the  Board  to  deprive  representatives 
and  employees  who  engage  in  unfair  practices  of  rights  under  the  act, 
but  did  contain  a  provision  authorizing  the  Board  to  require  a  labor 
organization  to  pay  back  pay  to  employees  when  the  labor  organiza- 
tion was  responsible  for  the  discrimination  suffered  by  the  employees. 

The  House  bill,  by  implication,  limited  the  Board  ni  its  choice  of 
remedial  orders  in  cases  of  unfair  labor  practices  by  representatives 
not  involving  back  pay,  by  specifying  but  one  type  of  order  tliat  tlie 
Board  might  issue.  The  conference  agreement  therefore  omits  this 
provision  of  the  House  bill.  As  previously  stated,  employees  are 
subject  to  the  prohibitions  of  section  8(b),  only  when  they  act  as 
agents  of  representatives,  but  in  these  and  other  cases,  when  they  are 
disciplined  or  discharged  for  engaging  in  or  supporting  unfaii-  prac- 
tices, they  do  not  have  immunity  under  section  7.  The  language  in 
the  Senate  amendment  without  which  the  Board  could  not  require 
unions  to  pay  back  pay  when  they  induce  an  employer  to  discriminate 
against  an  employee  is  included  in  the  conference  agreement. 

(9)  To  prevent  discrimination  by  the  Board  to  the  disadvantage 
of  independent  unions  and  representation  plans,  the  House  bill  and 
the  Senate  amendment  both  included  in  section  10(c)  of  the  amended 
act,  in  substantially  similar  terms,  a  provision  to  the  effect  that  no 
order  of  the  Board  should  require  or  forbid  any  action  by  an  employer 
with  respect  to  any  labor  organization  that  in  similar  circumstances 
would  not  be  required  or  forbidden  with  respect  to  a  labor  organization 
national  or  international  in  scope,  or  affiliated  with  such  an  orga- 
nization. In  the  past  the  Board  has  made  findings  of  violation  of 
section  8(2)  in  cases  involving  independent  unions,  committees  and 
representation  plans  u]3on  much  weaker  evidence  than  it  has  i-equired 
in  cases  involving  affiliated  unions,  and  it  has  ordered  employers  to 
take  far  more  drastic  action  with  respect  to  independent  organizations 
than  with  respect  to  affiliated  organizations.  The  conference  agree- 
ment adopts  the  language  of  the  Senate  amendment,  which  requires 
equal  treatment  for  both  affiliated  and  nonaffiliated  organizations.  The 
language  of  the  Senate  amendment  and  the  conference  agreement  in 
this  respect  is  directed  at  orders  under  section  8(a)(1)  and  section 
8(a)  (2).  This  specification  is  not  intended  to  imply  that  independent 
and  affiliated  unions  can  or  should  be  treated  differently  under  other 
provisions.  Rather,  the  language  covers  the  specific  abuse  which  has 
come  to  the  attention  of  Congress.  It  does  not  invite  others. 
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(10)  The  House  bill  also  included,  in  section  10(c)  of  the  amended 
act,  a  provision  forbidding  the  Board  to  order  reinstatement  or  back 
pay  for  any  employee  who  had  been  suspended  or  discharged,  unless 
the  weight  of  the  evidence  showed  that  the  employee  was  not  suspended 
or  discharged  for  cause.  The  Senate  amendment  contained  no  corre- 
sponding i^rovision.  The  conference  agreement  omits  the  ''weight  of 
evidence"  language,  since  the  Board,  under  the  general  provisions  of 
section  10,  must  act  on  a  preponderance  of  evidence,  and  simply  pro- 
vides that  no  order  of  the  Board  shall  require  reinstatement  or  back 
pay  for  any  individual  who  was  suspended  or  discharged  for  cause. 
Thus  emploj^ees  who  are  discharged  or  suspended  for  interfering 
with  other  employees  at  work,  Avhether  or  not  in  order  to  transact 
union  business,  or  for  engaging  in  activities,  whether  or  not  union 
activities,  contrary  to  shop  rules,  or  for  Communist  activities,  or  for 
other  cause  (see  Wy man- Gordon  v.  N.L.R.B.^  153  Fed.  (2)  480),  will 
not  be  entitled  to  reinstatement.  The  effect  of  this  provision  is  also 
discussed  in  connection  with  the  discussion  of  section  7. 

(11)  The  House  bill  provided  that  in  proceedings  under  section  10 
a  proposed  report  and  recommended  order  would  be  filed  by  the 
person  conducting  the  hearing  on  behalf  of  the  Board,  and  that  the 
recommended  order  woudd  become  final  if  not  excepted  to  within  20 
days.  The  Senate  amendment  did  not  contain  any  comparable  pro- 
vision. The  conference  agreement  adopts  the  language  in  section 
10  (c)  in  the  House  bill  in  this  respect. 

(12)  Section  10(d)  in  the  House  bill  and  in  the  Senate  amendment 
contained  the  language  of  the  present  section  10(d)  of  the  act,  con- 
cerning modification  and  setting  aside  bv  the  Board  of  its  findiuirs 
and  orders.  The  conference  agreement  includes  this  language  without 
change. 

(13)  Section  10(e)  in  the  Plouse  bill  provided  that  the  Adminis- 
trator would  apply  to  the  courts  for  orders  enforcing  the  Board's 
orders,  and  then  only  in  cases  where  the  person  against  whom  the 
order  was  directed  failed  to  comply  with  it  or  thereafter  violated  it. 
The  Senate  amendment  followed  the  present  language  of  the  act,  which 
permits  the  Board  to  petition  for  enforcement,  but  does  not  require 
it  to  do  so.  The  conference  agreement  adopts  the  language  of  the 
Senate  amendment. 

(14)  Under  the  language  of  section  10(e)  of  the  present  act,  find- 
ings of  the  Board,  upon  court  review  of  Board  orders,  are  conclusive 
"if  supported  by  evidence."  By  reason  of  this  language,  the  courts 
have,  as  one  has  Dut  it,  in  effect  "abdicated"  to  the  Board  {N.L.R.B. 
V.  Standard  Oil  Coinpany,  138  Fed.  (2d)  885  (1943).  See  also:  Wilson 
d'  Co.  V.  N.L.R.B.  (126  Fed.  (2d)  114  (1942),  N  L.R.B.  v.  Cohnnhhi 
Products  Corp.  (141  Fed.  (2d)  687  (1944),  TV.Z.^.^.  v.  Union  Paci-fic 
Stages^  Inc.  (99  Fed.  (2d)  153).  In  many  instances  deference  on  the 
part  of  the  courts  to  specialized  knowledge  that  is  supposed  to  inhere 
in  administrative  agencies  has  led  the  courts  to  acquiesce  in  decisions 
of  the  Board,  even  when  the  findings  concerned  mixed  issues  of  law 
and  of  fact  {N.L.R.B.  v.  Hearst  PabJications.  Inc.,  322  U.S.  Ill: 
N.L.R.B.  V.  Packard  Motor  Car  Co..,  decided  March  10, 1947) ,  or  when 
thev  rested  only  on  inferences  that  were  not,  in  turn,  supported  bv  facts 
in  the  record  {Re/public  Aviation  v.  N.L.R.B.,  324  U.S.  793;  LeTour- 
neau  Company  v.  N.L.R.B.,  324  U.S.  793) . 
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As  previously  stated  in  the  discussion  of  amendments  to  section 
10(b)  and  section  10(c),  by  reason  of  the  new  language  concerning 
the  rules  of  evidence  and  the  preponderance  of  the  evidence,  presumed 
expertness  on  the  part  of  the  Board  in  its  field  can  no  longer  be  a 
factor  in  the  Board's  decisions.  While  the  Administrative  Procedure 
Act  is  generally  regarded  as  having  intended  to  require  the  courts  to 
examine  decisions  of  administrative  agencies  far  more  critically  than 
has  been  their  practice  in  the  past,  by  reason  of  a  conflict  of  opinion 
as  to  whether  it  actually  does  so,  a  conflict  that  the  courts  have  not 
resolved,  there  was  included,  both  in  the  House  bill  and  the  Senate 
amendment,  language  making  it  clear  that  the  act  gives  to  the  courts 
a  real  power  of  review. 

The  House  bill,  in  section  10(e),  provided  that  the  Board's  findings 
of  fact  should  be  conclusive  unless  it  appeared  to  the  reviewing  court 
( 1 )  that  the  findings  were  against  the  manifest  weight  of  the  evidence, 
or  (2)  that  they  were  not  supported  by  substantial  evidence. 

The  Senate  amendment  provided  that  the  Board's  findings  with 
respect  to  questions  of  fact  should  be  conclusive  if  supported  by  sub- 
stantial evidence  on  the  record  considered  as  a  whole.  The  provisions 
of  section  10(b)  of  the  conference  agreement  insure  the  Board's  receiv- 
ing only  legal  evidence,  and  section  10(c)  insures  its  deciding  in 
accordance  with  the  pi-eponderence  of  the  evidence.  These  two  statu- 
tory requirements  in  and  of  themselves  give  rise  to  questions  of  law 
which  the  courts  will  hereafter  be  called  upon  to  determine — whether 
the  requirements  have  been  met.  This,  in  conjunction  with  the  lan- 
guage of  the  Senate  amendment  with  respect  to  the  Board's  fhidings 
of  fact— language  which  the  conference  agreement  adopts — will  very 
materially  broaden  the  scope  of  the  courts'  reviewing  power.  This 
is  not  to  say  that  the  courts  wnll  be  reciuired  to  decide  any  case  de  novo, 
themselves  weighing  the  evidence,  but  they  will  be  under  a  duty  to 
see  that  the  Board  observes  the  provisions  of  the  earlier  sections, 
that  it  does  not  infer  facts  that  are  not  supported  by  evidence  or  that 
are  not  consistent  with  evidence  in  the  record,  and  that  it  does  not 
concentrate  on  one  element  of  proof  to  the  exclusion  of  others  without 
adequate  explanation  of  its  reasons  for  disregarding  or  discrediting 
the  evidence  that  is  in  conflict  with  its  findings.  The  language  also 
precludes  the  substitution  of  expertness  for  evidence  in  making  deci- 
sions. It  is  believed  that  the  provisions  of  the  conference  agreement 
relating  to  the  courts'  reviewing  power  will  be  adequate  to  preclude 
such  decisions  as  those  in  N.L.R.B.  v.  Nevada  Cooisol.  Copper  Corp. 
(316  U.S  105)  and  in  the  Wilson^  Columbia  Products.,  Union  Pacific 
Stages^  Hearst.,  Repuhlic  Aviation^  and  Le  Tourneau^  etc.,  cases,  supra, 
without  unduly  burdening  the  courts.  The  conference  agreement 
therefore  carries  the  language  of  the  Senate  amendment  into  section 
10(e)  of  the  amended  act. 

(15)  The  House  bill  in  section  10(f)  of  the  amended  Labor  Act 
made  it  possible  for  employees  and  labor  organizations,  as  well  as  em- 
ployers, to  obtain  court  review  of  certifications  by  the  Board  of  exclu- 
sive bargaining  representatives,  and  enabled  employers  to  obtain  such 
review  M'ithout  going  through  an  unfair  practice  case  under  section 
8(5).  The  Senate  amendment  did  not  contain  any  corresponding  pro- 
vision. The  conference  agreement  omits  this  provision  of  the  House  bill. 

(16)  The  conference  agreement  makes  the  same  change  in  section 
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10(f)  concerning  the  conclusiveness  of  the  Board's  findings  as  is  made 
in  section  10(e). 

(17;  Sections  10  (g),  (h),  and  (i)  of  the  present  act.  concerning  the 
effect  upon  the  Board's  orders  of  enforcement  and  review  proceedings, 
making  inapplicable  the  provisiojis  of  the  Norris-La  Guardia  Act  in 
proceedings  before  the  courts,  were  unchanged  either  by  the  House 
bill  or  by  the  Senate  amenchnent,  and  are  carried  into  the  conference 
agreement, 

(18)  The  Senate  amendment,  in  a  new  section  10(j),  gave  to  the 
Board  general  power,  upon  issuing  a  complaint  alleging  an  unfair 
labor  practice,  to  petition  the  appropriate  district  court  for  temporary 
relief  or  restraining  order,  and  gave  the  courts  jurisdiction  to  grant 
such  relief  or  restraining  order.  The  House  bill  contained  no  com- 
parable provision.  The  conference  agreements  adopts  this  provision  of 
the  Senate  amendment. 

(19)  The  Senate  amendment  also  contained  a  new  section  10  (k), 
which  had  no  counterpart  in  the  House  bill.  This  section  would  em- 
power and  direct  the  Board  to  hear  and  determine  disputes  between 
unions  giving  rise  to  unfair  labor  practices  under  section  8(b)  (4) 
(D)  (jurisdictional  strikes).  The  conference  agreement  contains  this 
provision  of  the  Senpte  amendment,  amended  to  omit  the  authority  to 
appoint  an  arbitratoi-.  If  the  employer's  employees  select  as  their  bar- 
gaining agent  the  organization  that  the  Board  determines  has  jurisdic- 
tion, and  if  the  Board  certifies  that  union,  the  emploj-er  will,  of  course, 
be  under  the  statutory  duty  to  bargain  with  it. 

(20)  Section  10(1;  of  the  Senate  amendment  directed  the  Board 
to  investigate  forthwith  any  charge  of  mifair  labor  practice  within 
the  meaning  of  paragraph '(4)  (A),  (B),  or  (C)  of  section  8(b)  of 
the  conference  agreement,  with  deals  with  certain  boycotts  and  with 
certain  strikes  to  force  recognition  of  uncertified  labor  organiza- 
tions and  which  has  been  discussed  in  connection  with  that  section 
of  the  conference  agreement.  It  directed  the  representative  of  the 
Board  who  makes  the  investigation,  if  he  found  that  a  complaint 
should  issue,  to  petition  the  appropriate  district  court  of  the  United 
States  for  injunctive  relief  pending  the  final  adjudication  of  the  Board 
with  respect  to  such  matter,  and  gave  the  courts  jurisdiction  to  enjoin 
the  practices  complained  of.  The  Senate  amendment  provided  that  a 
similar  procedure,  when  appropriate,  should  apply  to  charges  under 
section  8(b)  (4)  (D)  of  the  conference  agreement.  As  stated  above,  the 
House  bill,  in  section  12,  provided  for  injimctions  at  the  request  of 
private  persons,  rather  than  by  the  Board,  m  cases  like  these.  The 
conference  agreement  adopts  the  procedure  of  the  Senate  amendment. 
The  power  of  the  Board  under  this  provision  will  not  affect  the  avail- 
ability to  private  persons  of  any  other  remedies  they  might  have  in 
respect  to  such  activities. 

INVESTIGATORY    POWERS 

Section  11  of  the  existing  National  Labor  Relations  Act  contains 
provisions  authorizing  the  Board  to  conduct  hearings  and  investiga- 
tions and  to  subpena  witnesses.  Also,  it  provides  for  enforcement  of 
subpenas  and  provides  for  the  manner  in  which  complaints,  orders, 
and  other  processes  of  the  Board  shall  be  served. 
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The  Senate  amendment,  in  section  11,  made  no  change  in  the  pro- 
visions of  existing  law.  The  House  bill,  in  section  11,  made  several 
changes  in  addition  to  those  made  necessary  by  the  division  of  fmic- 
tions  under  the  House  bill  between  the  Board  on  the  one  hand  and  the 
Administrator  on  the  other.  First,  the  subpena  power  in  connection 
with  investigations  was  limited  to  investigations  under  section  9. 
Second,  it  was  required  that  upon  application  of  any  party,  subpenas 
be  issued  to  him  as  a  matter  of  course,  and  a  procedure  was  established 
whereby  a  person  subpenaed  could  move  to  quash  the  subpena  if  the 
evidence  covered  thereby  did  not  relate  to  any  matter  under  investiga- 
tion or  in  question  or  if  it  did  not  describe  with  sufficient  particularity 
the  evidence  whose  production  was  required.  Third,  a  provision  in 
existing  law  under  which  the  several  departments  and  agencies  of  the 
Government  are  required  to  furnish  to  the  Board,  when  directed  by 
the  President,  records,  papers,  and  information  in  their  possession 
relating  to  any  matter  before  the  Board  was  omitted. 

The  conference  agreement  follows  the  provisions  of  existing  law 
and  the  Senate  amendment  with  the  addition  thereto  of  provisions 
requiring  the  issuance  of  subpenas  as  a  matter  of  course  on  the  request 
of  any  party,  as  was  provided  in  the  House  bill. 

The  Senate  amendment  did  not  make  any  change  in  section  12  of 
the  existing  National  Labor  Relations  Act  making  it  unlawful  to 
impede  anv  member  of  the  Board  or  any  of  its  agents  in  the  perform- 
ance of  their  duties  under  the  act.  This  provision  of  existing  law  was 
omitted  from  the  House  bill.  The  conference  agreement  contains  this 
provision  of  existing  law. 

TJNLAWnjL    CONCERTED    ACTR^niES 

The  House  bill,  in  a  new  section  12  of  the  National  Labor  Relations 
Act,  set  forth  certain  activities  which  were  treated  as  unlawful.  Per- 
sons engaging  in  them  were  made  subject  to  civil  suit  for  damages 
on  the  "part  of  persons  injured  thereby.  It  was  provided  that  the 
Norris-La  Guardia  Act  should  be  inapplicable  in  respect  of  any  action 
or  proceeding  involving  any  such  activity,  and  any  person  who  was 
found  to  have  engaged  in  aiiy  such  activity  was  to  be  subject  to  depri- 
vation of  rights  under  the  act  to  the  same  extent  as  a  person  under 
the  House  bill  found  to  have  engaged  in  an  unfair  labor  practice  under 
section  8(b)  or  8(c). 

The  activities  which  were  treated  as  unlawful  under  this  section 

(1)  By  use  of  force  or  violence  or  threats  thereof,  preventing 
or  attempting  to  prevent  individuals  from  quitting  or  continuing 
their  employment  or  from  accepting  or  refusing  employment ;  or 
by  the  use 'of  force,  violence,  physical  obstruction,  or  threats 
thereof,  preventing  or  attempting  to  prevent  any  individual  from 
entering  or  leaving  an  employer's  premises;  or  picketing  an  em- 
ployer's premises  in  numbers  or  in  a  manner  otherwise  than 
should  be  reasonably  necessary  to  give  notice  of  the  existence  of 
a  labor  dispute :  or  "picketing  or  besetting  the  home  of  any  indi- 
vidual in  connection  with  a  labor  dispute. 

(2)  Picketing  an  employer's  premises  where  the  employer  was 
not  involved  in  a  labor  dispute  with  his  employees. 


were: 
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(3)  Authorizing,  participating  in,  or  assisting  any  sympathy 
strike,  jurisdictional  strike,  monopolistic  strike,  sit-down  strike, 
or  illegal  boycott,  or  any  strike  to  compel  an  employer  to  accede 
to  featherbedding  practices,  or  any  strike  having  as  an  objective 
compelling  an  employer  to  recognize  for  collective  bargaining  an 
uncertified  representative  or  having  as  an  objective  the  remedying 
of  practices  for  which  an  administrative  remedy  was  provided  by 
the  act,  or  having  as  an  objective  compelling  an  employer  to  vio- 
late any  law. 

(4)  Any  conspiracy  or  common  arrangements  between  compet- 
ing employers  to  fix  or  agree  to  terms  or  propose  terms  of  em- 
ployment where  the  employees  of  such  competing  employers  were 
not  permitted  under  the  bill  to  designate  a  common  representative. 

Many  of  the  matters  covered  in  section  12  of  the  House  bill  are  also 
covered  in  the  conference  agreement  in  different  form,  as  has  been 
pointed  out  above  in  the  discussion  of  section  7  and  section  8(b)  (1) 
of  the  conference  agreement.  Under  existing  principles  of  law^  de- 
veloped by  the  courts  and  recently  applied  by  the  Board,  employees 
who  engage  in  violence,  mass  picketing,  unfair  labor  practices,  con- 
tract violations,  or  other  improper  conduct,  or  who  force  the  employer 
to  violate  the  law,  do  not  have  any  immunity  under  the  act  and  are 
subject  to  discharge  without  right  of  reinstatement.  The  right  of  the 
employer  to  discharge  an  employee  for  any  such  reason  is  protected  in 
specific  terms  in  section  10(c).  Furthermore,  under  section  10 (k) 
of  the  conference  agreement,  the  Board  is  given  authority  to  apply  to 
the  district  courts  for  temporary  injunctions  restraining  alleged  unfair 
labor  practices  temporarily  pending  the  decision  of  the  Board  on  the 
merits. 

Tlie  provisions  of  section  12  treating  "m.onopolistic  strikes"  as  un- 
lawful concerted  activities  involved  the  matter  of  industry-wide  bar- 
gaining, and  this  subject  matter  has  been  omitted  from  the  conference 


agreement. 


LIMITATIONS 


Section  13  of  the  existing  National  Labor  Relations  Act  provides 
that  nothing  in  the  act  is  to  be  consirued  so  as  to  either  interfere  with 
or  impede  or  diminish  in  any  way  the  right  to  strike.  XTnder  the 
House  bill,  in  section  12(e),  a  provision  was  included  to  the  effect 
that  except  as  specifically  provided  in  section  12  nothing  in  the  act 
should  be  so  construed.  Under  the  Senate  amendment,  in  section  13, 
section  13  of  the  existing  law  was  rewritten  so  as  to  provide  that 
except  as  specifically  provided  for  in  the  act,  nothing  was  to  be 
construed  so  as  either  to  interfere  with  or  impede  or  diminish  in 
any  way  the  right  to  strike.  The  Senate  amendment  also  added  one 
other  important  provision  to  this  section,  providing  tliat  nothing 
in  the  act  was  to  affect  the  limitations  or  qualifications  on  the  right 
to  strike,  thus  recognizing  that  the  right  to  strike  is  not  an  unlimited 
and  unqualified  right.  The  conference  agreement  adopts  the  provisions 
of  the  Senate  amendment. 

Section  14  of  the  Senate  amendment  contained  a  provision  to  the 
effect  that  nothing  in  the  act  was  to  be  construed  so  as  to  prohibit 
supervisors  from  becoming  or  remaining  members  of  labor  organiza- 
tions, but  that  emplo3ers  should  not  be  compelled  to  consider  in- 
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dividuals  defined  as  supervisors  as  employees  for  the  purposes  of 
any  law,  either  national  or  local,  relating  to  collective  bargainino;. 
There  was  nothing  in  the  Senate  amendment  which  would  have  the 
effect  of  prohibiting  supervisors  from  becoming  members  of  a  labor 
organization,  and  the  first  part  of  this  provision  was  included  pre- 
sumably out  of  an  abundance  of  caution.  The  House  bill  had  a  simi- 
lar policy  on  the  power  of  State  agencies,  as  was  explained  in  the 
House  committee  report  in  the  discussion  of  section  10(a).  The 
conference  agreement  adopts  the  provisions  of  the  Senate  amendment. 

tFnder  the  House  bill  there  was  included  a  new  section  13  of  the 
National  Labor  Relations  Act  to  assure  that  nothing  in  the  act  was 
to  be  construed  as  authorizing  any  closed  shop,  union  shop,  mainte- 
nance of  membership,  or  other  form  of  compulsory  unionism  agree- 
ment in  any  State  where  the  execution  of  such  agreement  would  be 
contrary  to  State  law.  ]Many  States  have  enacted  laws  or  adoi^ted 
constitutional  provisions  to  make  all  forms  of  compulsory  unionism 
in  those  States  illegal.  It  was  never  the  intention  of  the  National 
Labor  Relations  Act,  as  is  disclosed  by  the  legislative  history  of  tliat 
act,  to  preempt  the  field  in  this  regard  so  as  to  deprive  the  States  of 
their  powers  to  prevent  compulsoiy  unionism.  Neither  the  so-called 
"closed  shop"  proviso  in  section  8(3)  of  the  existing  act  nor  the  union 
shop  and  maintenance  of  membership  proviso  in  section  8(a)  (3)  of 
the  conference  agreement  could  be  said  to  authorize  arrangements 
of  this  sort  in  States  where  such  arrangements  were  contrary  to  the 
State  policy.  To  make  certain  that  there  should  be  no  question  about 
this,  section  13  was  included  in  the  House  bill.  The  conference  agree- 
ment, in  section  14(b),  contains  a  provision  having  the  same  effect. 

Under  the  Senate  amendment  section  15  of  the  existing  law,  which 
relates  to  the  relationship  between  the  National  Labor  Relations  Act 
and  the  reorganization  provisions  of  the  Bankruptcy  Act,  was  re- 
written to  bring  it  up  to  date,  the  Bankruptcy  Act  having  been 
amended  in  material  respects  since  the  original  enactment  of  the 
National  Labor  Relations  Act.  This  provision  was  not  contained  in 
the  House  bill.  The  conference  agreement  adopts  the  provisions  of 
the  Senate  amendment. 

Sections  14  and  15  of  the  House  bill  on  the  one  hand  and  sections 
16  and  17  of  the  Senate  amendment  on  the  other  were  the  same  as  sec- 
tions 16  and  17  of  the  existing  law.  The^e  provisions  are  included  in 
the  conference  agreement  as  sections  16  and  17. 

EFFECTIVE   DATE 

Section  102  of  the  House  bill  contained  provisions  designed  to  fa- 
cilitate the  change-over  from  the  old  act  to  the  amended  act.  This 
section  of  the  House  bill  also  abolished  the  existing  National  Labor 
Relations  Board,  but  the  treatment  of  this  provision  in  the  House 
bill  by  the  conference  agreement  has  already  been  discussed. 

The  amended  act  was  not  to  take  effect  until  30  days  after  the  date 
upon  which  a  majority  of  members  of  the  proposed  new  Board  quali- 
fied and  took  office,  or  90  days  after  tlie  date  of  the  bill's  enactment, 
whichever  occurred  first.  After  the  effective  date  proceedings  under 
the  old  act  w^ere  to  continue  under  the  amended  act  only  if  they  could 
have  been  maintained  if  initiated  under  the  amended  act,  and  a  similar 
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policy  was  described  with  respect  to  proceedings  to  enforce  orders  of 
the  old  Board. 

Provision  was  also  made  for  the  effect  of  the  amended  act  upon 
existing  "closed  shop"  and  other  compulsory  unionism  agreements, 
and  for  the  effect  of  the  amended  act  upon  existing  certifications. 
These  matters  are  discussed  below  in  connection  with  the  discussion  of 
sections  102  and  103  of  the  Senate  amendment. 

The  Senate  amendment  did  not  contain  any  postponed  effective 
date — that  is  to  say,  the  amended  act  was  to  become  effective  upon  the 
bill's  enactment.  Section  102  of  the  Senate  amendment  provided  that 
the  amended  act  performed  prior  to  the  date  of  the  bill's  enactment 
which  did  not  constitute  an  unfair  labor  practice  prior  thereto.  It 
further  provided  that  the  new  section  8(a)  (3)  (containing  the  union 
shop  proviso  in  place  of  the  "closed  shop"  proviso  of  existing  law) 
should  not  make  an  unfair  labor  practice  the  performance  of  any 
obligation  entered  into  prior  to  the  date  of  the  bill's  enactment  unless 
the  agreement  was  renewed  or  extended  subsequent  thereto. 

Section  103  of  the  Senate  amendment  provided  that  the  amended 
act  should  not  affect  any  certification  of  representatives  or  determina- 
tion as  to  appropriate  collective  bargaining  units  made  under  existmg 
law  until  1  year  after  the  date  of  certification  or  (if  in  respect  to  the 
certification  a  collective  bargaining  contract  was  entered  into  prior  to 
the  bill's  enactment)  until  the  end  of  the  contract  period  or  until  1 
year  after  the  date  of  enactment,  whichever  first  occurred. 

The  conference  agreement,  in  section  104,  provides  that  the  amend- 
ments made  to  the  National  Labor  Relations  Act  shall  take  effect  60 
days  after  the  date  of  the  bill's  enactment,  but  authority  is  given  to 
the  President  to  appoint  the  two  additional  members  of  the  Board 
and  to  appoint  the  General  Counsel  of  the  Board  within  this  60-day 
period. 

Section  102  of  the  conference  agreement  provides  that  the  amended 
act  shall  not  be  deemed  to  make  an  unfair  labor  practice  any  act  which 
was  performed  prior  to  the  date  of  the  bill's  enactment  which  did 
not  constitute  an  unfair  labor  practice  prior  thereto.  In  the  case  of 
section  8  (a)  (3)  and  section  8  (b)  (2)  of  the  amended  act,  it  is 
specifically  provided  that  the  performance  of  any  obligation  under 
a  collective  bargaining  agreement  entered  into  prior  to  the  date  of 
the  bill's  enactment,  or  (in  the  case  of  an  agreement  for  a  period 
of  not  more  than  1  year)  entered  into  on  or  after  such  date  of  enact- 
ment but  prior  to  the  effective  date,  shall  not  constitute  an  unfair 
labor  practice  unless  the  agreement  was  renewed  or  extended  subse- 
quent thereto. 

Section  103  of  the  conference  agreement,  relating  to  the  effect  of 
the  amendments  upon  existing  certifications,  is  the  same  (with  clari- 
fying changes)  as  section  103  of  the  Senate  amendment. 

TITLE  II— CONCILIATION  OF  LABOR  DISPUTES  IN  IN- 
DUSTRIES AFFECTING  COMMERCE;  NATIONAL  EMER- 
GENCIES 

Title  II  of  both  the  House  bill  and  the  Senate  amendment  contained 
provisions  creating  a  new  independent  conciliation  service,  and  also 
provisions  for  the  treatment  of  strikes  affecting  the  national  health 
or  safety.  Under  the  House  bill  the  new  service  was  to  be  known  as 


1086 

the  Office  of  Conciliation.  Under  the  Senate  amendment  it  was  to  be 
known  as  the  Federal  Mediation  Service.  Both  bills  provided  for  a 
Director  to  be  the  head  of  the  new  service,  to  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  and  to 
receive  compensation  at  the  rate  of  $12,000  per  annum.  Both  the 
House  bill  and  the  Senate  amendment  transferred  all  of  the  existing 
functions  of  the  United  States  Conciliation  Service  in  the  Department 
of  Labor  to  the  new  independent  agency  created. 

Since  the  conference  agreement  in  general  follows  the  provisions  of 
the  Senate  amendment  with  respect  to  this  service,  the  Senate  amend- 
ment in  this  regard  will  be  described,  with  changes  therefrom  made 
by  the  conference  agreement  noted.  Section  201  of  the  Senate  amend- 
ment contained  a  statement  of  policy  which  also  appears  unchanged 
in  tlie  conference  agreement. 

Section  202  of  the  Senate  amendment  created  an  independent  agency 
to  be  known  as  the  Federal  Mediation  Service  and  to  be  operated  by 
a  single  official,  called  the  Director,  to  be  appointed  by  the  President, 
with  the  advice  and  consent  of  the  Senate.  The  functions  of  the 
existing  Conciliation  Service  were  transferred  to  the  Director,  the 
transfer  to  take  effect  upon  the  sixtieth  day  after  the  date  of  the  bill's 
enactment.  The  only  change  made  by  the  conference  agreement  in 
this  section  of  the  Senate  amendment  is  in  the  name  of  tlie  new  service. 
Under  the  conference  agreement  the  new  service  is  to  be  known  as 
the  Federal  Mediation  and  Conciliation  Service. 

Section  203  of  the  Senate  amendment  described  the  functions  of 
the  new  service  and  emphasized  the  duty  of  the  Service  to  interfere 
only  where  a  dispute  threatened  to  cause  a  substantial  interruption  of 
interstate  commerce.  It  provided  that  if  the  parties  could  not  be 
brought  to  direct  settlement  by  conciliation  or  mediation  the  Service 
was  authorized  to  seek  to  induce  the  parties  to  submit  the  dis]5ute  to 
voluntary  arbitration.  Provision  was  made  for  the  payment  by  the 
United  States  of  not  to  exceed  $500  as  a  contribution  to  the  cost  of  an 
arbitration  proceeding.  The  conference  agreement,  in  section  203, 
does  not  mention  arbitration  as  such  but  provides  that  if  the  parties 
cannot  be  brought  to  settlement  by  conciliation  and  mediation  the 
Ser\'ice  shall  seek  to  induce  them  voluntarily  to  seek  other  means  of 
settling  the  dispute  without  resort  to  strike,  lock-out,  or  other  coercion. 
The  failure  or  refusal  of  either  party  to  agree  to  any  procedure  sug- 
gested bj'  the  Director  is  not  to  be  deemed  a  violation  of  any  duty  or 
obligation  imposed,  and  the  conference  agreement  omits  the  provision 
contained  in  the  Senate  amendment  relating  to  the  contribution  by 
the  United  States  to  defray  the  costs  of  arbitration  proceedings. 

One  important  duty  of  the  Director  which  was  not  included  in 
the  Senate  amendment  is  included  in  the  conference  agreement  and 
is  derived  from  the  provisions  of  the  House  bill  providing  for  a 
secret  ballot  by  employees  upon  their  employer's  last  offer  of  settle- 
ment before  resorting  to  strike.  Under  the  conference  agreement 
it  is  the  duty  of  the  Director,  if  he  is  not  able  to  bring  the  parties 
to  agreement  by  conciliation  within  a  reasonable  time,  to  seek  to 
induce  them  to  seek  other  means  of  settling  the  dispute,  including 
submission  to  the  employees  in  the  bargaining  unit  of  the  employer's 
last  offer  of  settlement  for  refusal  or  for  approval  or  rejection  in  a 
secret  ballot,  "Wliile  the  vote  on  the  employer's  last  offer  by  secret 
ballot  is  not  compulsory  as  it  was  in  the  House  bill,  it  is  expected  that 
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this  procedure  will  be  extensively  used  and  that  it  will  have  the  effect 
of  preventing  many  strikes  which  might  otherwise  take  place. 

Section  204  of  the  Senate  amendment  stated  that  it  should  be  the 
duty  of  employers  and  employees,  and  their  representatives,  to  exert 
every  reasonable  effort  to  settle  their  differences  by  collective  bargain- 
ing, and,  if  this  should  fail,  to  utilize  the  assistance  of  the  Mediation 
Service.  This  provision  is  also  included  in  section  204  of  the  conference 
agreement,  but  there  has  been  omitted  therefrom  language  which  ap- 
peared in  the  Senate  amendment  which  indicated  that  the  parties  were 
under  a  duty  to  submit  grievance  disputes  to  arbitration. 

Section  205  of  the  Senate  amendment  created  an  advisory  com- 
mittee for  the  new  Service  composed  of  management  and  labor  rep- 
resentatives. This  group  was  called  "The  National  Labor-Management 
Panel".  The  panel  was  to  be  composed  of  12  members,  all  appointed 
by  the  President,  and  it  was  made  their  duty,  at  the  request  of  the 
Director,  to  advise  in  the  avoidance  of  industrial  controversies  in  the 
manner  in  which  mediation  and  voluntary  arbitration  sliould  be 
administered.  Section  205  of  the  conference  agreement  follows  the 
provisions  of  the  Senate  amendment,  except  that  specific  reference  to 
"voluntary  arbitration"  is  omitted. 

NATIOlSrAL   EMERGEXCIES 

Sections  203  to  206,  inclusive,  of  the  House  bill  gave  the  President, 
through  the  district  courts  of  the  United  States,  power  to  deal  with 
strikes  that  resulted  in  or  imminently  threatened  to  result  in  the  cessa- 
tion or  substantial  curtailment  of  interstate  or  foreign  commerce  in 
essential  public  services.  Provision  was  made  for  mediation  of  the 
dispute  after  the  injunction  had  issued,  and  for  a  secret  ballot  of  the 
employees  on  their  employer's  last  offer  of  settlement  if  mediation  did 
not  result  in  an  agreement.  If  the  employer's  last  offer  was  rejected 
by  the  employees,  provision  was  made  for  the  convening  by  the  chief 
justice  of  the  United  States  Court  of  Appeals  for  tlie  District  of 
Columbia  of  a  special  advisory  settlement  board  to  investigate  the 
dispute  and  to  make  recommendations  for  its  settlement.  Another 
secret  ballot  by  the  employees  was  provided  on  the  question  whether 
they  desired  to  accept  the  recommended  settlement.  At  the  conclusion 
of  the  proceedings  provided  for,  the  Attorney  General  was  directed 
to  move  the  court  to  discharge  the  injunction  and  the  injunction  was 
to  be  discharged.  These  provisions  were  not  to  apply  to  any  person 
or  dispute  subject  to  the  Railway  Labor  Act. 

Sections  206  to  210,  inclusive,  of  the  Senate  amendment  contained 
provisions  dealing  with  this  same  problem.  The  Senate  amendment 
was  limited  in  its  application  to  threatened  or  actual  strikes  or  lock- 
outs affecting  an  entire  industry  engaged  in  trade,  commerce,  trans- 
portation, transmission,  or  communications  among  the  several  States, 
and  the  power  to  invoke  tliese  emergency  provisions  was  lodged  in  the 
Attorney  General  rather  than  in  the  President.  The  conference  agree- 
ment in  general  follows  the  provisions  of  the  Senate  amendment,  with 
changes  therein  which  will  be  hereafter  noted. 

Section  206  of  the  Senate  amendment  authorized  the  Attorney 
General,  whenever  he  deemed  that  a  threatened  or  actual  strike  or 
lock-out  affecting  an  entire  industr\^  would  imperil  the  national  health 
or  safety,  to  appoint  a  board  of  inquiry  to  inquire  into  the  issues  in- 
volved in  the  dispute.  The  board  of  inquiry  was  directed  to  investi- 
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gate  the  matter  and  make  a  report  to  the  Attorney  General.  Tlie  report 
was  to  include  a  statement  of  facts  and  a  statement  of  the  respective 
positions  of  the  parties,  but  was  not  to  contain  any  recommendations. 
Under  section  206  of  the  conference  agreement  the  authority  is 
lodged  in  the  President  rather  than  in  the  Attorney  General,  and  the 
report  which  the  board  of  inquiry  is  to  make  is  to  include  each  party's 
statement  of  his  own  position.  Like  the  provisions  of  the  Senate 
amendment,  the  report  of  the  board  of  inquiry  cannot  contain  any 
recommendations.  Furthermore,  under  the  conference  agreement  the 
authority  of  this  section  may  be  invoked  not  alone  when  an  entire 
industry  is  involved  but  where  a  substantial  part  of  an  entire  industry 
is  involved. 

Section  207  of  the  Senate  amendment  provided  for  the  composition 
of  the  board  of  inquiry,  their  compensation,  and  their  powers  to  com- 
pel testimony.  This  section  appears  unchanged  as  section  207  of  the 
conference  agi-eement. 

Section  208  of  the  Senate  amendment  authorized  the  Attorney 
General,  upon  receiving  the  report  of  the  board  of  inquiry,  to  apply 
to  the  appropriate  district  court  for  an  injimction  enjoining  the  strike 
or  lock-out,  and  the  court  was  authorized  to  issue  the  injimction  if  it 
found  that  the  strike  or  lock-out  affected  the  entire  industry  and  would 
imperil  the  national  health  or  safety.  The  Norris-LaGuardia  Act  was 
made  inapplicable.  Section  208  of  the  conference  agreement  follows 
tlie  provisions  of  the  Senate  amendment  except  that,  as  heretofore 
stated,  the  authority  is  lodged  in  the  President  rather  than  in  the 
Attorney  General,  and  the  injunction  can  issue  if  the  strike  or  lock-out 
a  fleets  an  entire  industry  or  a  substantial  part  thereof. 

Section  209  of  the  Senate  amendment  provided  that,  after  the  dis- 
trict court  had  issued  an  injunction,  it  should  be  the  duty  of  the  parties 
to  make  every  effort  to  adjust  and  settle  their  differences  with  the 
assistance  of  the  new  Federal  ^Tediation  Service.  Neither  party  was 
to  bo  under  any  duty  to  accept,  eitner  in  whole  or  in  part,  any  proposal 
of  settlement  made  by  the  Service.  Furthermore,  after  an  injunction 
had  issued,  the  Attorney  General  was  directed  to  reconvene  the  board 
of  inquiry.  At  the  end  of  a  60-day  period  (unless  the  dispute  had  been 
settled  in  the  meantime)  the  board  of  inquiry  was  directed  to  report 
to  the  President  the  current  position  of  the  parties  and  the  efforts 
which  had  been  made  for  settlement.  Such  report  was  to  be  made 
public.  Within  the  succeeding  15  days  a  secret  ballot  was  to  be  taken 
of  the  employees  of  each  employer  involved  in  the  dispute  on  the  ques- 
tion of  whether  they  desired  to  accept  the  final  offer  of  settlement  made 
by  their  employer.  The  conference  agreement,  in  section  209,  follows 
the  provisions  of  the  Senate  amendment,  with  the  authority  lodged  in 
the  President  rather  than  the  Attorney  General,  and  with  the  require- 
ment that  the  board  of  inquiry  include  in  its  report  a  statement  by  each 
party  of  his  own  position.  It  is  provided  in  the  conference  agreement 
that  the  employees  vote  on  the  employer's  offer  as  stated  by  him. 

Section  2i0  of  the  Senate  amendment  provided  that  upon  certifica- 
tion of  the  results  of  the  balloting  under  section  209  the  injunction 
was  to  be  discharged,  and  a  full  and  comprehensive  report  of  the  whole 
matter  was  to  be  made  to  Congress.  This  provision  is  also  included  in 
the  conference  agreement,  with  only  textual  changes  to  conform  this 
section  to  the  policy  of  lodging  the  authority  in  the  President  rather 
than  the  Attorney  General. 
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Section  211  of  the  Senate  amendment  contained  a  provision  re- 
quiring the  Bureau  of  Labor  Statistics  to  maintain  a  file  containing 
copies  of  collective  agreements  and  arbitration  awards,  which  would 
be  made  available  to  the  public  unless  involving  information  received 
in  confidence.  There  was  no  comparable  provision  in  the  House  bill. 
The  conference  agreement  contains  the  provisions  of  the  Senate  amend- 
ment with  minor  clarifying  changes. 

Section  212  of  the  Senate  amendment  contained  a  provision  stating 
that  title  II  was  not  to  be  applicable  with  respect  to  any  matter  which 
is  subject  to  the  provisions  of  the  Railway  Labor  Act.  As  previously 
noted,  a  similar  provision,  more  restricted  in  scope,  was  contained  in 
section  205  of  the  House  bill.  The  conference  agi'eement  adopts  the  pro- 
vision of  the  Senate  amendment. 

TITLE  III 

Section  301  of  the  House  bill  contained  a  provision  amending  the 
Clayton  Act  so  as  to  withdraw  the  exemption  of  labor  organizations 
imder  the  antitrust  laws  when  such  organizations  engaged  in  combi- 
nations or  conspiracies  in  restraining  of  commerce  where  one  of  the 
purposes  or  a  necessary  effect  of  the  combination  or  consj)iracy  was  to 
join  or  combine  with  any  person  to  fix  prices,  allocate  costs,  restrict 
production,  distribution,  or  competition,  or  mipose  restrictions  or  con- 
ditions upon  the  purchase,  sale,  or  use  of  any  product,  material,  ma- 
chine, or  equipment,  or  to  engage  in  any  unlawful  concerted  activity 
(as  defined  in  sec.  12  of  the  National  Labor  Relations  Act  under  the 
House  bill).  Since  the  matters  dealt  with  in  this  section  have  to  a 
large  measure  been  effectuated  through  the  use  of  boycotts,  and  since 
the  conference  agreement  contains  effective  provisions  dealing  with 
boycotts  themselves,  this  provision  is  omitted  from  the  conference 
agreement. 

SUITS   BY   AND   AGAINST   LABOR   ORGANIZATIONS 

Section  302  of  the  House  bill  and  section  301  of  the  Senate  amend- 
ment contained  provisions  relating  to  suits  bv  and  against  labor  orga- 
nizations in  the  courts  of  the  United  States.  The  conference  agreement 
follows  in  general  the  provisions  of  the  House  bill  with  changes  there- 
in hereafter  noted. 

Section  302(a)  of  the  House  bill  provided  that  any  action  for  or 
proceeding  involving  a  violation  of  a  contract  between  an  employer 
and  a  labor  organization  might  be  brought  by  either  party  in  any 
district  court  of  the  United  States  having  jurisdiction  of  the  parties, 
without  regard  to  the  amount  in  controversy,  if  such  contract  affected 
commerce,  or  the  court  othei'wise  had  jurisdiction.  Under  the  Senate 
amendment  the  jurisdictional  test  was  whether  the  employer  was  in  an 
industry  affecting  commerce  or  whether  the  labor  organization  repre- 
sented employees  in  such  an  industry.  This  test  contained  in  the  Senate 
amendment  is  also  contained  in  the  conference  agreement,  rather  than 
the  test  in  the  House  bill  which  required  that  the  "contract  affect 
commerce". 

Section  302(b)  of  the  House  bill  provided  that  any  labor  organiza- 
tion whose  activities  affected  commerce  should  be  bound  by  the  acts  of 
its  agents  and  might  sue  or  be  sued  as  an  entity  in  the  courts  of  the 
United  States.  Any  money  judgment  in  such  a  suit  was  to  enforceable 
only  against  the  organization  as  an  entity  and  against  its  assets  and 
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not  against  anv  individual  member  or  his  assets.  The  conference  agfree- 
ment  follows  these  provisions  of  the  House  bill  except  that  this  sub- 
section is  made  applicable  to  labor  organizations  which  represent  em- 
ployees in  an  industry  affecting  commerce  and  to  employers  whose 
activities  affect  commerce,  as  later  defined.  It  is  further  pro\nded  that 
both  the  employer  and  the  labor  organization  are  to  be  bound  by  the 
acts  of  their  agents.  This  subsection  and  the  succeeding  subsections  of 
section  301  of  the  conference  agreement  (as  was  the  case  in  the  House 
bill  and  also  in  the  Senate  amendment)  are  general  in  their  applica- 
tion, as  distinguished  from  subsection  (a). 

Section  302  (c)  of  the  House  bill  contained  provisions  describing 
the  venue  of  suits  to  which  labor  organizations  were  parties  and  sec- 
tion 302  (d)  provided  for  the  manner  of  service  of  process  upon  labor 
organizations.  These  provisions  of  the  House  bill  appear  unchanged 
as  section  301  (c)  and  (d)  of  the  conference  agreement. 

Section  302  (e)  of  the  House  bill  made  the  Xorris-LaGuardia  Act 
inapplicable  in  actions  and  proceedings  involving  violations  of  agree- 
ments between  an  employer  and  a  labor  organization.  Only  part  of 
this  provision  is  included  in  the  conference  agreement.  Section  6  of 
the  Xorris-LaGuardia  Act  provides  that  no  employer  or  labor  organi- 
zation participating  or  interested  in  a  labor  dispute  shall  be  held  re- 
sponsible for  the  unlawful  acts  of  their  agents  except  upon  clear  proof 
of  actual  authorization  of  such  acts,  or  ratification  of  such  acts  after 
actual  laiowledge  thereof.  This  provision  in  the  Norris-LaGuardia 
Act  was  made  inapplicable  under  the  House  1)ill.  Section  301  (e)  of  the 
conference  agreement  provides  that  for  the  purposes  of  section  301  in 
determining  whether  any  person  is  acting  as  an  agent  of  another  so 
as  to  make  such  other  person  responsible  for  his  actions,  the  question 
of  whether  the  specific  acts  performed  were  actually  authorized  or 
subsequently  ratified  shall  not  be  controlling. 

RESTRICTIONS    OX    PAYMENTS    TO   EMPLOYEE    REPRESENTATI\T:S 

Section  302  of  the  Senate  amendment  contained  a  provision  making 
it  unlawful  for  any  employer  to  pay  any  money  or  thing  of  value  to 
any  representative  of  his  employees  emploj'ed  in  an  industry  affecting 
commerce,  or  for  any  such  representative  to  accept  from  the  employer 
any  money  or  other  thing  of  value,  with  certain  specified  exceptions. 
The  two  most  important  exceptions  are  (1)  those  relating  to  pay- 
ments to  a  representative  of  money  deducted  from  the  wages  of  em- 
ployees in  payment  of  membership  dues  in  a  labor  organization  if  the 
employer  has  received  from  each  employee  on  whose  account  the 
deductions  are  made  a  written  assignment  n.ot  irrevocable  for  a  period 
of  more  than  one  year  or  beyond  the  terminatioji  date  of  the  applicable 
collective  agreement,  and  (2)  money  paid  to  a  trust  fund,  established 
by  the  representative  for  the  sole  and  exclusive  benefit  of  the  employees 
of  such  employer  and  their  families  and  dependents  (or  of  such 
employees,  families,  and  dependents  jointly  with  the  employees  of 
other  employers  making  similar  payments,  and  their  families  and 
dependents).  Such  a  trust  fund  had  to  meet  certain  requirements. 
Among  these  requirements  were  that  the  fund  be  held  for  the  purpose 
of  paying  for  medical  or  hospital  care,  pensions  on  retirement  or  death, 
compensation  for  injuries  or  illness  resulting  from  occupational  ac- 
tivity, or  insurance  to  provide  any  of  the  foregoing,  or  life  insurance, 
more,  the  detailed  basis  on  which  the  payments  were  to  be  made  had 
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to  be  specified  in  a  written  agreement  with  the  employer  and  tlie 
employees  and  employers  had  to  be  equally  represented  in  the  admin- 
istration of  the  fund.  Provision  was  made  for  the  breaking  of  dead- 
locks on  the  administration  of  the  fund,  and  the  agreement  covering 
the  fund  had  to  contain  provisions  for  annual  audit,  and  a  statement 
of  the  results  of  the  audit  were  to  be  made  available  for  inspection 
by  interested  persons. 

Violations  of  this  section  of  the  Senate  amendment  were  made  pun- 
ishable by  a  fine  of  not  more  than  $10,000  or  by  imprisoimient  for  not 
more  than  one  vear,  or  both. 

Savnig  provisions  were  included  to  protect  existing  contracts  be- 
tween enn)loyers  and  employees. 

The  conference  agreement  adopts  the  provisions  of  the  Senate 
amendment  with  minor  clarifying  changes. 

BOYCOTTS   AXD   OTHER   UNLAWFUL   COMBINATIONS 

Section  303  of  the  Senate  amendment  contained  a  proHsion  the 
effect  of  which  was  to  give  persons  injured  by  boycotts  and  juris- 
dictional disputes  described  in  the  new  section  8(b)  (4)  of  the  Na- 
tional Labor  Relations  Act  a  right  to  sue  the  labor  organization 
responsible  therefor  in  any  district  court  of  the  United  States  (subject 
to  the  limitations  and  provisions  of  the  section  dealing  with  suits  by 
and  against  labor  organizations)  to  recover  damages  sustained  by 
him  together  with  the  costs  of  the  suit.  A  comparable  provision  was 
contained  in  the  House  bill  in  the  new  section  12  of  the  National 
Labor  Eelations  Act  dealing  with  unlawful  concerted  activities.  The 
conference  agreement  adopts  the  provisions  of  the  Senate  amendment 
with  clarifying  changes. 

RESTRICTIONS    ON    POLITICAL    CONTRIBUTIONS 

Section  304:  of  the  House  bill  contained  a  provision  placing  on  a 
permanent  basis  the  provisions  which  were  contained  in  the  War 
I^abor  Disputes  Act,  whereby  labor  organizations  were  prohibited 
from  making  political  contributions  to  the  same  extent  as  corpora- 
tions. In  addition,  this  section  extended  the  prohibition,  both  in  the 
case  of  corporations  and  labor  organizations,  to  include  expenditures 
as  well  as  contributions.  Moreover,  expenditures  and  contributions  in 
connection  with  primary  elections  and  political  conventions  were 
made  unlawful  to  the  same  extent  as  those  made  in  connection  with 
the  elections  themselves.  There  was  no  comparable  provision  in  the 
Senate  amendment.  The  conference  agreement  adopts  the  provisions 
of  the  Plou&e  bill,  with  one  change.  Lender  the  conference  agreements 
expenditures  and  contributions  in  connection  with  primary  elections, 
political  conventions,  and  caucuses  are  made  unlawful  to  the  same 
extent  as  those  made  in  connection  with  the  elections  themselves.  As  a 
clarifying  change  the  definition  of  a  labor  organization  has  l)een  set 
forth  in  full  rather  than  incorporating  the  provision  of  the  National 
Labor  Relations  Act. 

STRIKES    BY    GOVERNMENT    EMPLOYEES 

Section  207  of  the  House  bill  made  it  unlawful  for  any  employee 
of  the  United  States  to  strike  against  the  Government.  Violations"^  of 
tin's  section  vrere  to  be  punishable  by  immediate  discharge,  forfeiture 
of  all  rights  of  reemployment,  forfeiture  of  civil-sendee  status,  and 
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forfeiture  of  all  benefite  which  the  individual  had  acquired  by  virtue 
of  his  Government  employment.  Tlie  conference  agreement,  in  section 
305,  makes  it  unlawful  for  any  indi^ddual  employed  by  the  United 
States  or  any  agency  thereof  (including  wholly  owned  Government 
corporations)  to  participate  in  any  strike  against  the  Government. 
Violations  are  to  be  punisliable  by  immediate  discharge  and  forfeiture 
of  civil-service  status,  if  any,  and  the  individual  is  not  to  be  eligible 
for  employment  by  the  United  States  for  3  years. 

I'lTLE  IV— CREATION  OF  JOINT  COMIkllTTEE  TO  STUDY 
AND  REPORT  ON  BASIC  PROBLEMS  AFFECTING 
FRIENDLY  LABOR  RELATIONS  AND  PRODUCTIVITY 

Title  IV  of  the  Senate  amendment  created  a  joint  congressional 
committee  consisting  of  seven  members  of  the  Senate  Committee  on 
Labor  and  Public  Welfare  to  be  appointed  by  the  President  pro  tem- 
pore of  the  Senate,  and  seven  members  of  the  House  of  Representa- 
tives Committee  on  Education  and  Labor  to  be  appointed  by  the 
Speaker.  The  committee  was  directed  to  conduct  a  survey  of  the  entire 
field  of  labor-management  relations  with  particular  emphasis  upon 
particular  described  subjects.  The  committee  was  to  make  a  report 
not  later  than  February  15, 1948,  containing  the  results  of  the  studies, 
together  with  its  recommendations  as  to  necessary  legislation  and 
such  other  recommendations  as  it  might  deem  advisable.  Authority 
was  granted  to  hire  technical  and  clerical  personnel  and  to  request 
details  of  personnel  from  Federal  and  State  agencies.  The  committee 
was  granted  subpena  power  and  authority  to  conduct  hearings  whether 
or  not  Congress  was  in  session.  An  appropriation  of  $150,000  was 
authorized  to  enable  the  committee  to  perform  its  functions. 

Title  IV  of  the  conference  agreement  adopts  the  above  provisions  of 
the  Senate  amendment  with  one  change.  The  committee  is  directed  to 
make  its  final  report  not  later  than  January  2,  1949. 

TITLE  V 

Section  501  of  the  Senate  amendment  contained  definitions  of  terms 
used  in  titles  II,  III,  and  IV.  It  should  be  noted  that  none  of  the  terms 
defined,  however,  have  any  application  to  the  amendment  to  section  313 
of  the  Federal  Corinipt  Practices  Act  since  section  313  of  the  Corrupt 
Practices  Act  is  not  a  part  of  "this  Act". 

Section  502  of  the  Senate  amendment  contained  a  provision  that 
nothing  was  to  be  construed  to  require  an  individual  employee  to 
render  labor  or  service  without  his  consent,  or  to  make  the  quitting 
of  his  labor  by  an  individual  employee  an  illegal  act.  It  was  further 
provided  that  the  quitting  of  labor  by  an  employee  or  employees  in 
good  faith  because  of  abnormally  dangerous  conditions  for  work  at 
their  place  of  employment  should  not  be  deemed  a  strike  under  the  act. 

Section  503  of  the  Senate  amendment  contained  the  usual  separa- 
bility provision. 

Sections  501,  502,  and  503  of  the  Senate  amendment  are  contained 
in  the  conference  agreement  with  the  same  section  numbers. 

Fred  A.  Hartljcy,  Jr., 
Gerald  W.  Landis, 
Graham  A.  Barden, 
Managers  on  the  Part  of  the  Hoitse. 
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